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INTRODUCTION. 

In  presenting  to  the  Attorneys  of 
Ohio  a  weekly  edition  of  the  Toledo  Le- 
gal News,  we  arc  not,  if  we  read  the 
signs  of  the  times  aright,  urging  their  ac- 
ceptance of  a  publication  which  they  have 
not  already  demanded.  Nearly  all  mem- 
bers of  the  bar  in  this  part  of  the  state, 
and  many  elsewhere,  appreciate  the  im- 
portance of  having  a  reliable  medium  in 
securing  decisions  from  the  Courts  in  Tol- 
edo, and  other  points  in  this  vicinity. 
Heretofore  these  decisions,  though  frequ- 
ently of  great,  even  national  importance, 
have  never  been  published  regularly. 
Our  daily  edition  "of  the  LEGAL  news  be- 
gan die  work  first  and,  with  the  report  of 
the  news  of  local  Courts,  has  served  the 
purpose  well,  we  have  reason  to. think,  so 
far  as  the  Toledo  bar  is  concerned.  It's 
work  has  not  been  confined  to  the  local 
field  entirely,  bnt  it  must  be  very  largely 
so  on  account  of  the  expense  or  subscrip- 
tion price  which  is  $10.  per  year.  That 
sani  is  a  moderate  return  for  the  inform- 
ation which  our  daily  contains,  but  a  large 
portion  of  the  news  is  of  no  value  to  at- 
torneys outside  of  Toledo. 

To  meet  a  general  demand  we  have 
created  the  weekly,  which  will  be  furnish- 
ed for  $3.00  per  year,  payable  quarterly  in 
advance. 

Subscribers  to  our  daily  will  receive 
the  weekly  without  extra  charge. 

o 

The  purpose  of  the  Toledo  legal 
news;  weelr.lv  Edition,  may  be  briefly 
stated  as  follows: 

A  careful  report  of  Supreme  Court 
proceedings,  together  with  a  syllabus  of 
decisions  arid  in  very  important  cases, 
the  decision  is  full. 

*  Proceedings  of  the  United  States  Cir- 
cuit and  District  Courts  in  Toledo. 

ALL  DECISIONS  of  the  Circuit  Court, 


Scribncr,  Haynes  aud  Bentlcy ,  J.  J. ,  Sixth 
Judicial  District. 

'  Notes  of  .cases  and  all  decisions  of  the 
Common  Pleas  Court, ( Lcmxnon,  Harmon  . 
and  Bugslcy,  J.  J.)  of  Lucas  County,  to- 
gether withnuportant  aud  interesting  de- 
cisions from  otner  parts  of  the  state. 
'  We  also  have  facilities  for  securing  de- 
cisions of  the  Supreme  Courts  of  New 
York,  Illinois,  Michigan  and  other  states 
and  when  applicable  to  the  practice  here 
pr  likely  to  be  of  interest  to  the  Ohio  bar. 
such  decisions  will  be  published.         ^ 

During  sessions  of  the  Slate  Legislature 
a  report  of  amendments  and  new  laws 
will  be  found  in  our  columns. 

Main*  of  these  features  are  apparent  in 
this  issue  and  to  those  we  beg  to  refer. 
As  to  other  purposes  ami  aims,  all  may 
be  included  in  the  assurance  that  our  in- 
tention and  desire  is  to  famish,  so  far  as 
is  possible,  all  the  new*  likely  to  be  of 
interest  to  Ohio  lawyers.  Ami  in  the 
selection  of  the  matter,  its  preparation 
and  arraiigcmcnt,we  employ  some  knowl- 
edge of  a  lawyers  needs,  which  will  be 
conscientiously  utilized  for  their  benefit. 
It  hardly  seems  necessary  but  we  are 
urged,  in  conclusion,  to  call  the  atten- 
tion of  possible  subscribers,  to  whom 
this  issue  of  onr  paper  is  sent  gratis,  to 
the  importance  and  weight  of  the  de- 
cisions of  the  Courts,  whose  important 
business  comes  under  our  personal  obser- 
vation. 

The  character  of  the  Circuit  Court  of 
this  district  is  too  well  known  to  requite 
our  recommendation.  W:  simpl}'  desire 
to  repeat  an  assert  ion,  general!  v*  acknowl- 
edged to  be  correct,  that  decisions  of  the 
Sixth  Judicial  Circuit  Court,  arc  ranked 
among  the  highest  authorities  in  Ohio. 

Our*  Common  Picas  Court  holds  an 
equally  important  position  in  its  sphere 
and  is  obligcd,-by  the  immense  volutncof 
important  business,  to  be  a  most  interest- 
ing source  of  legal  news  and  tmformatien. 


In  adopting  a  form  for  the  weekly  edi- 
tion of  the  Lkgal  News  wc  have  con- 
sulted the  interests  of  Attorneys..  Our 
newspaper  instincts  would  have  directed 
us  toward  a  form  similar  to  that  of  our 
daily  paper,  which  would  have  afforded 
us  a  little  more  scope  in  some  respects, 
but  wc  appreciate  the  fact  that  it  wouui . 
not  be  convenient  for  filing  or  binding. 
We  have  adopted,  therefore,  the  regula- 
tion pamphlet  style  and  at  the  end  of  the 
year  will  publish  an  index  to  the  volume. 

■  o 

Your  subscription,  with  draft  or  P.  O. 
money  order  for  one  year,  six  months  or 
three  months,  payment  in  advance, 
should  be  addressed  to  The  Toledo  Legal 
News  Co.,  Toledo,  O.- 
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LIEN  LAW. 
[Senate  Bill  No.  39.] 

An  Act  to  amend  section  3184,  as 
amended  April  18,  1892,  and  sec- 
tions 3188,  3193,  3194,3195,3197 
and  3200,  and  to  supplement  sec- 
tion 3185,  and  to  repeal  sections 
3188,  3196,3198,3199,3201,3202, 
3203  and  3204. 

Section  1.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of 
Ohio,  That  section  3 184,  as  amended 
April  18,  1892,  aud  sections  3t88, 
3193,  3194,  3195,  3197  and  3200  be 
amended  so  as  to  read  as  follows: 

Sec.   3184.    A   person   who  per- 
forms labor,  or  furnishes  machinery 
or  material  for  constructing,  alter- 
ing or   repairing  a  boat,  vessel  or 
other   water-craft,   or  for  erecting, 
altering,   repairing  or  removing  a 
house,   mill,  manufactory,  or   any 
'  furnace      or       furnace       material 
therein,  or  other  building,  appurte- 
nance, fixture,  bridge  or  other  struc- 
ture, or  for  the  digging,  drilling, 
plumbing,  boring,  operating,  com- 
pleting or  repairing  of  any  gas  well, 
oil  well,  or  any  other  well,   or  per- 
forms labor  of  any  kind  whatsoever, 
in  altering,  repairing  or  construct- 
ing any  oil-derrick,  oil-tank,  oil   or 
gaspipe  line,  or  furnishes  tile  for  the 
drainage  of  any  lot  or  land  by  vir- 
tue of  a  contract  with,  or  at  the  in- 
stance of  the  owner  thereof  or  his 
agent,   trustee,   contractor  or  sub- 
contractor, shall  have  a  lien  to  se- 
cure the  payment  of  the  same  upon 
such   boat,   vessel  or  other  water- 
craft,  or  upon  such   house,  mill,  or 
manufactory  or  other  buiding  or  ap- 
purtenance,     fixture,      bridge    or 
other  structure,  or  upon  such  gas- 
well,  oil-well  or  any  other  well,  or 
upon  such  oil-derrick,   oil-tank,  oil 
or  gas-pipe  line  and  upon  the  mate- 
rial and  machinery  so  furnished, 
and  upon  the  interest,  leasehold  or 
otherwise,  of  the  owner  in  the  lot 
or    land  on   which   the  same  may 
stand,   or  to   which  it  may  be  re- 
moved. 


Sec.  3188.  When  liens  are  ob- 
tained on  the  same  property  by  per- 
sons performing  labor,  or  furnish- 
ing machinery  or  material,  and  by 
the  original  contractor,  the  lien  of 
such  contractor  shall  be  postponed 
to  the  liens  of  the  persons  perform- 
ing the  labor,  or  furnishing  ma- 
chinery or  material,  and  the  latter 
shall  have  no  priority  among  them- 
selves. 

Sec.   3193.    Any    subcontractor, 
material  man,  laborer  or  mechanic, 
who  has  performed  labor  or   furn- 
ished material   or  machinery,  who 
is  performing  labor  m  or  furnishing 
material    or   machinery,   or  who  is 
about  to  perform   labor  or  furnish 
material  or  machinery  for   the  con- 
struction, improvement  or  repair  of 
any  turnpike,   road    improvent   or 
other  public  improvements  provid- 
ed for  in  a   contract  between   any 
board  or  officer  and  a  principal  con- 
tractor, and   under  a  contract   be- 
tween   any     such     subcontrrctor, 
material  man  laborer  or   mechanic 
and  a  principal  contractor  or  sub- 
contractor, may,  at  the  time  of  be- 
gining  to  perform  such  labor  or  furn- 
ish such  material  or  machinery,  or 
at  any  time  thereafter,   not   to   ex- 
ceed  ninety   days   from   the   com- 
pletion of  such  labor  or  delivery  of 
such   machinery  or   material,    file 
with  the  board  or  officer,  or  the  au- 
thorized clerk  or  agent   thereof,  a 
sworn  and  itemized  statement  of  the 
amount  and   value  of  such  labor 
performed  and    to  be   performed, 
material  or  machinery    furnished, 
containing    a    description    of   any 
promissory  note  or  notes  that   may 
have  been  given   by   the  principal 
contractor  or  subcontractor  on  ac- 
count of  said  labor,   machinery  or 
material,  or  any  part  thereof,   with 
all  credits  and  set-offs  thereon. 

Sec.  3194.  Upon  receiving  .the 
notice,  such  board  or  officer,  or 
authorized  clerk,  agent  or  attorney 
thereof,  shall  detain  in  his  hands 
all  subsequent  payments  from  the 
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principal  or  subcontractor  to  seen  re 
such  claims  and  the  claims  and 
estimates  of  other  subcontractors, 
material  men,  laborers,  mechanics, 
or  persons  furnishing  materials  to 
or  performing  labor  for  any  con- 
tractor or  subcontractor  who  may 
intervene  before  the  next  subse- 
quent payment  under  the  contract, 
or  within  ten  days  thereafter. 

Sec.  3195.  Such  subcontractor, 
material  man,  mechanic,  laborer  or 
person  so  filing  his  statement  with 
the  board,  officer  or  authorized 
clerk  or  agent  or  attorney  thereof, 
shall,  in  order  to  notify  his  fellow 
subcontractors,  material  men,  me- 
chanics, laborers;  and  persons  furn- 
ishing material  at  the  same  time, 
file  a  copy  thereof  with  the  record- 
er of  the  county  where  such  prop- 
erty is  situate,  which  if  he  fail  to 
do  the  filing  of  the  notice  with  the 
board,  officer  or  authorized  clerk, 
agent  or  attorney  thereof,  shall 
give  him  no  preference  over  other 
claimants;  and  for  filing  or  making 
any  copy  of  such  statement  or 
certificate  of  the  date  of  such  filing, 
the  recorder  shall  be  entitled  to  the 
same  fees  as  are  provided  by  law 
for  like  services  in  regard  to  chattel 
mortgages. 

Sec.  3197.  The  owner  of  prop- 
erty upon  which  a  lien  has  been 
taken  under  the  foregoing  sections, 
may  notify,  in  writing,  the  owner 
of  the  lien,  or  his  agent  or  attorney, 
to  commence  suit  thereof,  and  if  he 
fail9  to  commence  the  suit  within 
sixty  days  after  receiving  such 
written  notice,  the  lien  shall  be 
null  and  void;  but  nothing  herein 
contained  shall  prevent  the  claim 
from  being  collected  asother claims 
are  collected  by  law. 

Sec.  3200.  In  case  of  a  dispute 
between  the  head  contractor  and 
subcontractor,  or  between  either  of 
them  and  any  person  entitled  to  a 
lien  by  virtue  of  this  act,  as  to  the 
amount  of  the  claim  or  lien,  and 
the  same  can  not  be  settled  between 


themselves,  it  shall  be  sub- 
mitted to  the  arbitration  of  three 
disinterested  persons,  one  to  be 
chosen  by  each  of  the  parties,  and 
one  by  the  two  thus  chosen,  and 
their  decision,  or  that  of  any  two 
of  them,  shall,  in  the  absence  of 
fraud  or  collusion,  be  final  and  con- 
clusive on  the  parties. 

Section  2.  That  section  3185 
be  and  the  same  is  hereby  supple- 
mented as  follows: 

Sec.  3185a.  In  all  cases  where 
the  labor,  material  or  machinery  re- 
ferred to  in  sections  3184  and  3185 
shall  be  furnished  by  any  person 
other  than  the  original  contractor, 
with  such  owner  or  his  agent  or 
trustee,  the  lien  shall  not  exceed 
the  actual  value  of  the  labor,  mate- 
rial or  machinery  so  furnished,  and 
the  aggregate  amount  of  liens  for 
which  the  property  may  be  held 
shall  not,  in  the  absence  of  fraud 
or  collusion  between  the  owner  and 
original  contractor,  exceed  the 
amount  of  the  price  agreed  upon 
between  the  owner  and  the  original 
contractor  for  the  performing  of 
such  labor  and  the  furnishing  of 
such  material  and  machinery.  Pro- 
vided, if  it  shall  be  made  to  appear 
that  the  owner  and  contractor,  for 
the  purpose  of  defrauding  sub-con- 
tractors,, material  men  or  laborers, 
fixed  an  unreasonably  low  price  in 
the  original  contract  for  any  work 
or  material  for  which  a  lien  is  given 
under  section  31 84,  the  court  shall 
ascertain  the  difference  between 
such  fraudulent  contract  price  and 
a  fair  and  reasonable  price  therefor, 
and  such  sub-contractors,  material 
men  and  laborers  shall  have  a  lien 
to  the  amount  of  such  fair  and  reas- 
onable price  so  ascertained. 

Section  3.  That  section  3184, 
as  amended  April  18, 1892,  and  sec- 
tions  3188,3193,  3194,  3195,  3196, 

3i97»   3*98,  3*99.  32oo.  32QI;  32o2, 
3203  and  3204  be  and  the  same  are 
hereby  repealed. 
Section  4.    This  act  shall  take 
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effect  and  be  in  force  from  and  after 

its  passage. 

'  ■  .    x  Alex.  Box  well, 

Speaker  of  the  House  of  Represen- 
tatives. 

Thomas  H.  McConica, 
President  pro  tem  of  the  Senate. 
Passed  April  13,  1894. 

NEW     LAWS. 

Columbus,  O.,  April  16. 

The  following  amendments  to 
the  Revised  Statutes  have  been 
made  by  the  General  Assembly  dur- 
ing the  past  week: ' 

S.  B.  No.  205  amends  section 
5301,  relating  to  bills  of  exceptions 
It  provides  that  in  case  of  the  ex- 
piration or  other  disability  the  bill 
may  be  presented  to  any  judge  of 
the  district.  The  provision  is  to 
apply 'to  cases  pending  for  allow- 
ance of  a  bill  of  exceptions. 

S.  B.  No.  198  amends  649,  defin- 
ing more  specifically  the  duties  of 
financial  officers  of  public  institu- 
tions. 

H.  B.  No.  156  amends  3641  by 
'  including  in  the  list  against  which 
companies  may  insure  "loss  by 
theft  and  damage  by  accident."  It 
also  amends  3656  by  including  a 
provision  relating  to  the  require- 
ments of  live  stock  insurance  com- 
panies. 

H.  B.  No.  544  amends  section  6,- 
307  as  follows: 

Sec.  6307.  The  guardian  of  any 
idiotic,  imbecile  or-  insane  person, 
who  has  or  is  supposed  to  have  a 
right  of  dower,  or  a  contingent  right 
of  dower,  in  any  lands  or  tene- 
ments, of  which  the  husband  or 
wife  of  such  person  was  seized  as 
an  estate  of  inheritance,  or  in  any 
land  held  by  bond,  article,  or  other 
evidence  ofclaim,  where  the  dower 
has  not  been  assigned,  shall  have 
power  to  sell,  compromise  or  adjust 
the  same  upon  such  terms  as  he 
shall  deem  for  the  interest  for  such 
person,  and  as  the  probate  court  of 
the   county  in  which   the  guardian 


was  appointed  shall  approve;  and 
after  such  approval  the  guardian 
may  execute  and  deliver  all  the 
needful  deeds,  releases  and  agree- 
ments for  the  sale,  compromise,  or 
assignment  of  such  dower,  conting- 
ent right  of  dower. 

H.  B.  No.  324  amends  section  4,- 
567b  by  providing  that  a  petition 
signed  by  two-thirds  of  owmers  of 
adjoining  or  adjacent  lands  to  any 
such  streams  shall  be  competent, 
instead  of  all  as  required  by  the 
original  section. 

H.  B.  No.  309  amends  section  845 
by  enlarging  the  powers  of  county 
commissioners  in  action  brought 
against  them  or  by  them  as  follows: 
"And  of  bringing,  maintaining  and 
defending  all  suits,  either  in  law  or 
in  equity,  involving  an  injury  to 
any  public  state  or  county  road, 
bridge  or  ditch,  drain  or  water- 
course established  by  such  hoard  in 
their  county,  and  for  the  prevention 
of  injury  to  the  same,  and  any  such 
board  of  county  commissioners 
shall  be  liable  in  their  official  capa- 
city for  any  damages  received  by 
reason  of  the  negligence  or  care- 
lessness of  said  commissioners  in 
keeping  any  such  road  or  bridge  in 
proper  repair,  etc. 

H.  B.  No.  577  supplements  sec- 
tion 4239,  relating  to  partition 
fences  as  follows: 

Section  4239a.  No  person  or  cor- 
poration shall  construct  or  cause  to 
be  constructed,  in  whole  or  in  part, 
a  partition  fence,  from  barbed  wire, 
unless  the  written  consent  of  the 
owner  or  lessee  for  three  or  more 
years  of  the  premises  be  first  ob- 
tained. Whoever  constructs  or 
causes  to  be  constructed  a  barbed 
wrire  partition  '  fence  without  the 
consent  contemplated  in  this  sec- 
tion, shall  be  fined  not  more  than 
one  hundred  dollars  nor  less  than 
ten  dollars. 

H.  B.  No.  373  amends  section  ,2,- 
754.  The  amendment  makes  the 
owner  of  premises  who  knowingly 
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permits  the  harboring  of  a  dog  or 
dogs  responsible  for  the  purpose  of 
listing  and  taxation.  The  owner 
shall  ascertain  the  harborer  of  dogs 
on  his  premises. 

H.  B.  No.  595  is  an  entirely  new 
act,  and  provides  that  township 
trustees  shall  have  authority  to  re- 
ceive by  gift,  devise,  bequest,  or 
otherwise,  any  money,  securities  or 
property  in  trust  as  a  permanent 
fund;  to  be  held  and  invested  by 
said  trustees  and  their  successors 
in  office.  It  also  provides  for  the 
expenditure  of  the  income  from 
such  investments. 

H.  B.  No.  2495  amends  section 
2495  by  including  the  words  "gas 
posts,  electric  lights  or  other 
lights." 


BRIEFS 
arxd  RECORDS. 

We  have  unequaled  facilities  for  doing 
the  most  approved  brief  and  record  work . 
Proofs  are  all  read  by  men  familiar  with 
Legal  terms. 

Our  Ckarcj^s 

are  reasonable  and    we  guarantee   our 
work  to  be  absolutely  correct. 

Your  inquiry  or  order  will  roceive 
prompt  attention. 

Tli  ToMo  legal  lews  (Jo., 

LOCK  BOX   25, 

TOLEDO,  OHiO. 
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IN  OTHER  STATES. 


Important    Decisions  of  tho  Supreme^  Circuit 
and  Common  Pleas  Courts. 


COMMUNICATIONS  BY  TELEPHONE. 

The  New  York  Law  Journal  of 
the  26th  of  March  contains  a  full  re- 
port of  the  recent  decision  of  the 
Supreme  Court  of  that  State  rela- 
tive to  communications  by  tele- 
phone. It  was  on  an  appeal  from 
an  order  granting  a  motion  to  va- 
cate an  attachrhent  made  on  the  pa- 
pers on  which  the  writ  was  granted- 

The  following  briefly  states  the 
facts: 

"The  complaint  was  verified  by 
one  of  the  '  attorneys  for  plaintiff, 
and  said  attorney  also  made  the  affi- 
davit upon  which  the  attachment 
was  based,  averring  on  information 
and  belief  the  facts  required  to  be 
shown  by  sec.  636  of  the  code,  and 
giving  the  plaintiff  himself  as  the 
source  of  the  affiant's  information 
and  stating  that  the  means  through 
which  affiant  derived  his  informa- 
tion was  a  conversation  by  a  long 
distance  telephone,  the  plaintiff  be- 
ing in  Boston  and  the  affiant  in  New 
Yprk.  It  did  not  appear  that  affiant 
knew  and  recognized  the  voice  cf 
the  plaintiff." 

The  opinion,  by  Follett,  J.,  after 
discussing  the  statutory  provisions 
relative  to  affidavits  for  attachments 
by  agents  or  attorneys,  goes  on  to 
say: 

In  the  case  at  bar  the  existence 
of  the  facts  necessary  to  confer 
jurisdiction  on  the  judge  having 
been  shown  by  affidavit,  the  ques- 
tion is,  ought  the  judge  to  have 
been  satisfied  by  the  evidence  pre- 
sented? ***** 
The  means  through  which  the  affi- 
ant derived  his  information  was  a 
conversation  by  a  long-distance  tel- 
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ephone,  the  plaintiff  being  in  Bos- 
ton and  the  affiant  in  New  York. 

It  has  b^en  held  that  an  attach- 
ment may  be  based  upon  facts  re- 
ported to  the  affiant  by  means  of  a 
cablegram  (Richeabach  vs  Speth- 
mau,  supea).  In  the  case  last  cited 
an  attachment  was  granted  and  sus- 
tained on  information  cabled  from 
Europe  to  the  affiant  in  New  York. 
Certainly,  the  means  would  not 
hive  been  less  reliable  had  the  sen- 
der and  receiver  of  the  cablegram 
been  able  personally  to  have  com- 
municated with  each  other  by  tele- 
graph and  had  done  so.  There  was 
certainly  no  greater  chance  for 
error  in  communicating  the  infor- 
mation received  by  the  affiant,  in 
the  case  at  bai;,  in  the  manner  in 
which;  it  was  communicated,  be- 
tween persons  interested,  in  arriv- 
ing at  the  exact  facts,  than  there 
would  have  in  a  communication 
transmitted  either  by  telegraph  or 
cablegram,  and  written  out  and  de- 
livered in  the  ordinary  way. 

We  do  not  think  that  it  will  do  to 
hold  thai  judicial  action  cannot  be 
based  on  information  transmitted 
by  telephone,  unless,  as  it  is  sug- 
gested, the  affiant ,  swears  that  he 
knew  and  recognized  the  voice  o- 
the  person  with  whom  he  communi- 
cated. Such  identification  is  im- 
possible in  telegraphic  communica- 
tion, and  the  precaution  of  r^peatf 
ing  dispatches  would  afford  no 
greater  security  against  deception 
than  the  opportunity  of  personal  in- 
quiry and  cross-examination  over 
tlK*  telephone.  There  can  be  no  ab- 
solute rule  by  which  the  sufficiency 
of  evidence  to  sustain  attachments 
can  be  determined,  and  every  case 
must  depend  largely  upon  its  own 
facts  and  somewhat  upon  the  nature 
of  the  action,  and  also  between 
whom  the  question  arises.  In  the 
case  at  bar  the  cause  of  action  is  a 
liquidated  demand  arising  on  the 
sale  of  goods.  The  ground  for  the 
attachment   is   that  defendants  are 


non-residents  of  the  state,  two  sim- 
ple facts,  which,  as  between  the 
creditor  and  debtors,  we  think  were 
established  prima  facie  by  the  com- 
plaint and  affidavit  used  on  granting 
the  writ,  and  that  the  burden  was 
cast  on  the  defendants,  if  they  de- 
sired relief  from  the  attachment,  to 
rebut  the  presumption  arising  from 
those  affidavits -and  show  affirma- 
tively either  that  that  they  were  not 
indebted  or  that  they  were  not  non- 
residents of  the  state.       *      *       * 

O'Brien,  J.,  concurs. 

Van  Brunt,  P.  J.,  (dissenting) — I 
cannot  concur  in  the  -conclusion  of 
the  within  opinion.  It  proceeds 
upon  the  assumption  that  the  at- 
torney communicated  with  the 
plaintiff  by  telephone,  and  received 
from  him  the  facts  necessary  to  be 
presented  to  the  court,  upon  the  ap- 
plication for  attachment.  The  at- 
torney did  not  see  the  plaintiff,  nor 
did  he  recognize  his  voice.  Where, 
then,  is  there  any  proof  that  the 
plaintiff  communicated  anything? 
In  the  case  of  a  telegram  a  record 
is  made.  The  original  dispatch  is 
preserved  and  accessible,  but,  in  the 
case  of  communication  by  telephone 
nothing  is  left  to  which  any  test  can 
be  applied  by  which  the  accuracy 
or  authenticity  of  the  alleged  com- 
munication can  be  determined. 

Editorially  the  Law  Journal  says; 

"The  majority  of  the  court  so 
carefully  limit  the  scope  of  the 
present  decision  that  rulings,  con- 
trary in  effect,  may  be  made,  with- 
out inconsistency,  in  future  litiga- 
tions, upon  slightly  different  facts. 
We  believe,  however,  that  the  prin- 
j  ciple  laid  down  is  a  just  and  exped- 
ient one,  and  that  its  application  is 
more  likely  to  be  extended  than 
circumscribed. 

H*  *F  1*  1>  »F 

•'The  present  decision  simply 
gives  legal  countenance  to  a  new 
outcropping  of  a  general  rule  of  the 
business  world." 

In  a   further   discussion    of  the 
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opinion  two  cases  are  cited  as  fol- 
lows: 

In  Wolfe  vs  the  Missouri  Pac. 
Ry  Co.  (97  Mo.,  473),  the  court, 
per  Dillon,  J.,  said:  "When  a  per- 
son places  himself  "in  connection 
with  the  telephone  system,  through 
an  instrument  in  his  office,  he  there- 
by invites  communication  in  rela- 
tion to  his  business  through  that 
channel.  Conversations  so  held 
are  admissible  in  evidence  as  per- 
sonal interviews  by  a  customer  with 
an  unknown  clerk  in  charge  of  an 
ordinary  shop  would  be,  in  relation 
to  the  business  there  carried  on. 
The  fact  that  the  voice  at  the  tele- 
phone was  not  identified  does  not 
render  the  conversation  inadmis- 
sible." 

In  Globe  Printing  Co  vs  Stahl 
(2$  Mo.  App.,  451)  it  appeared  that 
the  witness  did  not  know  whose 
voice  it  was  at  the  other  end  of  the 
telephone.  He  did  not  knew  the 
d'wfcndant'?  voice  and  did  not 
know  the  defendant,  but  he  asked 
if  it  was  the  defendant,  and  the 
anwerwas  "Yes."  The  evidence 
was,  in  a  well  considered  opinion, 
held  admissible. 


COMMON    PLEAS    COURTS 


OF  OHIO. 


The  following  «r«j  among  the   important  nnd 
interesting  decisions  of  a  recent  dale. 


HELD  TO  BE    UNCONSTITUTIONAL. 


We  do  all  kind*  of  . . . 
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Judge  Miller,  of  the  Court  of  Common 
Pleas  of  Clark  county,  has  held  the  law, 
under  which  street  railway  manager*  ha^e 
been  indicted  for  failing  to  properly 
scieen  the  street  railway  cars,  to  be  un- 
constitutional'. 

We  give  his  decision  in  fuli. 

Court  of  Common  Pleas,  Clark  County 
Ohio. 

The  State  of  Ohio  plaintiff  vs  Samuel 
L.    Nelson  defendant.     Decision   on   de- 
murrer. 
Miller,  T. 

The  following  is  the  statute  to  which 
by  the  demurrers  filed  herein  I  am  called 
j  upon  to  give  construction,  to-wit: 
.  "An  act  requiring  persons,  asssociations 
and  corporations  owning  or  operating 
I  street  cars  to  provide  for  the  well-beiiig 
'  of  employees.     # 

i  Section  I.  Ue  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Ohio,  that 
every  electric  street  car  other  than  trail 
cars" which  are  attached  to  motorcars, 
shall  be  provided  during  the  months  of 
November,  December,  January.  February 
and  March,  of  each  year,  at  the  forward 
end  with  a  screen  constructed  of  glass  or 
other  material,  which  shall  fully  and 
completely  protect  the  driver,  or  motor- 
man,  or  gripman,  or  other  person  sta- 
tioned on  such  forward  end  and  guiding 
and  directing  the  motor  power  by  which 
they  are  propelled,  from  wind  and  storm. 

Section  2.  Any  person,  agent,  or  of- 
ficer of  any  association  or  corporation 
violating  the  provisions  of  this  act,  shall 
upon  conviction,  be  fined  in  any  sum  not 
less  than  $25,  nor  more  than  $100,  for 
each  day  each  car  belonging  to  and  used 
by  such  person,  association  or  corporation 
is  directed  or  permitted  to  remain  unpro- 
vided with  the  screen  required  in  section 
one  of  thiaact." 

It  will  be  observed  that  the  title  is  gen- 
eral as  to  street  cars  and  the  bodv  ot  the 
statute  special  to  one  class  only  of  street 
cars. 

There  are  several  objections  urged  to 
this  statute,  ontv  three  of  which,  how- 
ever, do  I  find  it  worth  while  to  notice. 

The  first  is,  that  the  legislature  haying 
conferred  upon  municipal  corporations 
certain  powers  over  the  streets  and  high- 
ways within  the  limits  of  the  corporation 
and  also  the  right  to  grant  the  use  of 
such  streets  and  highways  for  street  rail. 
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r^ads  and  to  prescribe  the  terms  of  said 
grant, 'can  only  interfere  with  the  same- 
by  a  direct  withdrawal  of  such  authority, 
and  that  the  power  to  so  fix  the  said 
terms  remains  in  the  councils  of  such  cor- 
poration to  the  exclusion  of  the  right  of 
the  legislature  to  enact  such  a  law  as  the 
one  uuder  consideration.  As  to  this 
point,  it  is  sufficient  to  say  that  the 
powers  granted  under  section  3443  of  the 
Revised.  Statutes  can  by  no  possibility 
have  any  reference  to  such  provision  as 
is  set  forth  in  this  statute,  being  for  a 
purpose  not  inconsistent  with'  or  repug- 
nant to  the  powers  granted  in  that  sec- 
tion or  in  any  other  section  of  the  stat 
ute.  The  phrase  "terms  and  condi- 
tions'1 is  limited  to  the  extent  and  method 
of  use  of  said  streets  and  highways  and 
the  compensation  which  may  be  required 
for  the  exercise  of  such  franchise  by  a 
street  railroad  company,  and  does  not 
preclude  the  legislature  from  enacting 
such  laws  as  it  might  otherwise  right- 
fully do  for  the  prevention  of  injuries 
arising  from  the  running  of  cars  upon 
such  street  railways. 

Second:  It  is  claimed  that  the  above 
statute  is  unconstitutional  for  the  reason, 
as  is  claimed,  that  being  class  legislation 
it  does  not  operate  alike  upon  all  the 
members  of  the  class  to  govern  which  the 
same  was  enacted;  in  other  words,  that 
while  it  professes  in  its  title  to  be  for  the 
benefit  of  all  persons  who  may  be  em* 
ployed  upon  street  cars,  by  the  express 
terms  of  the  statute  it  is  limited,  to  such 
employees-  on  electric  cars,  excluding 
from  its  operation  such  employees  on 
horse  or  cable  cars,  thus  making  it  ap- 
pear upon  the  face  of  the  statute  a  dis- 
tinction which  otherwise  the  Courts 
might  not  give  consideration  to.  A  large 
number  of  authorities  have  been  cited 
and  I  have  spent  considerable  time  in  ex- 
amining and  weighing  the  same  as  ap- 
plied to  the  above  statute. 

It  is  plain  to  even  a  casual  reader  that 
the  said  statute  is  incongruous  in  its  pro- 
visions, owing  entirely  to  the  introduc- 
tion of  one  word,  the  word  "electric;"  by 
leaving  out  which  we  have  a  law  applica- 
ble to  all  kinds  of  street  railroads  known 
to  the  people  of  our  state,  viz;  horse, 
electric  and  cable  cars,  to  the  latter,  two 
6f  which  at  least,  trail  cars  are  sometihies 
used,  and  the  employees  whose  business 
it  is  to  guide  and  direct  the  motor  power, 
whether  horser.  or  mules,  electricity  or 
steam  applied  to  cables,  are  specially  des- 
ignated in  the  words,  "driver"  for  horses, 
"motonnau"  for  electric  cars,  and  "grip- 
man"  for  cable  cars. 

A  statute  framed  in  that  way  being 
both  in  its  title  and  in  its  provisions  ap- 
plicable to  all  kinds  of  street  railroads, 


would  upon  its  face  be  free  from  the  ob- 
jection named  for  the  reason  that  sis  to 
the  subject  matter  of  said  statute,  viz;  the 
protection  of  such  employees,  street  rail- 
roads are-  sui  generis,  and  no  other  kind 
of  vehicles  which  are  now  upon  our 
streets  and  highways  have  need  of  tlie 
appliances  like  those  described  in  said 
statute  for  the  protection  of  employees 
•from  "wind  and  storm,"  and  hence  as  to 
such  subject  matter  they  constitute  the 
entire  class. 

How  the  word  "electric"canie  to  be  in- 
serted in  that  section  it  is  not  known  but 
the  question  is  as  to  the  legal  effect  of 
such  insertion.  Does  it  make  what  was 
before  fair  and  proper  to  be  "unequal  and 
partial  legislation"  as  classed  by  Cool  ev 
111  his  work  on  Constitutional  Limit  a 
tions?  It  is  claimed  that  a  statute  is  not 
necessarily  bad  because  of  its  being  class 
legislation,  but  only  when  unequally  ap- 
plied as  between  persons  of  the  same 
class.  The  rule  laid  down  by  Cooley  is 
that  "if  the  law  be  otherwise  unobjection- 
able, all  that  can  be  required  in  these 
cases  is  that  they  be  general  in  their  ap- 
plication to  the  class  or  locality  to  which 
they  apply;  and  they  are  then  public  in 
their  cnaracter,  and  of  their  propriety  and 
policy  the  legislature  must  judge.* * 
"But,"  he  goes  on  *o  say,  "a  statute 
would  not  be  constitutional  which shouM 
prescribe  a  class  or  party  for  opinion's 
sake,  or  which  snould  select  particular 
individuals  from  a*  class  or  locality,  and 
subject  them  to  peculiar  rules,  or  impose 
upon  them  special  obligations  or  burdens 
from  which  others  in  the  same  locality  or 
Class  are  exempt." 

The  rule  is  stated  somewhat  differently 
by  Justice  Field  in  Soon  Ring  vs  Crawley, 
Chief  of  Police  of  San  Francisco.  113,  U. 
S.  703  as  follows:  "The  discriminations 
which  are  open  to  objections  are  those 
where  persons*  engaged  in  the  same  bnsi- 
ness  are  subjected  to  different  restric- 
tions, or  afe  held  entitled  to  different 
privileges  under  the  same  conditions.  It 
is  only  then,  that  the  discrimination  can 
be  said  to  impair  the  equal  right  which 
all  claim  in  the  enforcement  of  the  law.,f 
n  In  Van  Riper  vs  Parsons,  46,  N.  J,, 
Law  Reports,  page  9,  the  Court  say: 
"Interdicted  local  and  special  laws  are 
all*  those  that  rest  ou  a  false  or  deficient 
classification;  their  vice  is  that  they 
do.  not  embrace  all  the  class  to  whicn 
they  are  naturally  related.  They  create 
preferences  and  establish  inequalities: 
they  apply  to  persons,  things  or  places 
possessed  of  certain  qualities  or  situa- 
tions, and  exclude  from  their  effect  Other 
persons,  things  or  places  which  are  not 
dissimilar  in  this  respect." 
In  Froher  vs  People,  an  Illinois  case  re- 
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ported  in  31  N.  E.  Reports.  page  400,  the 
Court  say:  "Understanding  our  consti- 
to'.ioa  as  we  do,  it  is  impossible,  without 
disregarding  its  provisions  to  sustain  a 
statute  which  makes  that  a  misdemea'ior 
when  done  by  persons  eng  tged  in  one 
branch  of  industry,  which  if  done  by 
persons  in  another  branch  of  industry, 
%n  like  rtlation  and  under  like  conditions, 
viil  be  lawfulV  ' 

Cooley  on  Constitutional  limitation  on 
page  301  says,  by  way  of  farther  state- 
ment of  the  rule, ""  Every  one  has  a  right 
to  demand  that  he  be  governed  by  gener  it 
rales  and  a  special  statute  which,  with- 
out his  consent,  singles  hii  case  out  as 
one  to  be  regulated  by  a  different  law 
from  fhat  which  is  applied  in  all  similar 
cases,  would  not  belegitimate  legislation, 
but  wQuld  be  such  an  arbitrary  mandate 
as  is  not  within  the  province  of  free  gov- 
ernment." 

The  last  quotation  is  with  reference  to 
privileges  granted,  to,  or  burdens  laid 
upon. individuals,  which  are  not  awarded 
to  or  imposed  upon  others,  but  is  illustra- 
tive of  the  general  priuciple  lying  at  the 
foundation  of  all  class  legislation,  that  is, 
quoting  from  Smith  vs  Judge,  17  Cal., 
554*  "that  such  laws  «hall  bear  equally  in 
their  burdens  and  benefits  upon  persons 
standing  in  the  same  category %" 

Neither  is  the  case  of  C .  B.  &  Q.  R  R. 
Co.  vs  Iowa  94,  U.  S.  155  reviewing  a 
statute  providing  for  different  classes  of 
railroads  different  rates  of  charges,  and 
frequently  quoted  in  support  of  unlimited 
legislative  discrimination,!  n  conflict  with 
the  principles  above  stated,  for  Cheif  Jus- 
tice Waite  in  his  opinion  says,  "It  is 
very  clear  that  a  uniform  rate  of  charges 
for  all  railroad  companies  in  the  state 
might  operate  unjustly  upon  some,'*  and 
hence  that  all  the  railroads  in  the  state 
did  not  stand  as  to  the  subject  matter  of 
the  law  in  the  same  category. 

It  is  not  necessary  lor  me  to  review*all 
the  authorities  cited  but  only  enough  to 
gather  some  clear  apprehension  of  what 
the  Courts  and  sound  lawyers  hold  upon 
this  subject;  and  we  deduce  therefrom 
the  principle,  not  that  there  may  not  be 
class  legislation,  but  to  use  the  language 
of  the  Court  in  Bronson  vs  Oberlin,  41, 
Ohio  State.  Reports,  page  481,  "the  class- 
ification must  be  just  and  reasonable, 
and  not  arbitrary,"  and  from  the  other 
authorities  that  "that  those  engaged  in 
the  same  business  shall  not  be  subject  to 
different  restriction*,"  that  the  classifica- 
tion shall  not  be  "deficient";  that  it  shall 
not  "create  preferences  and  establish  in- 
equalities;" that  it  shall  not  discriminate 
against  those  engaged  In  one  branch  of 
industry  in  favor  of  those  engaged  in  an- 
other branch  of  industry ,   'in  like  rela- 


tions and  under  like  conditions;1''   and 
that  such   c.ass  legislation    "shall  bear  % 
equally  in  burdens  and  benefits  upon  per- 
sons standing  in  the  same  category/'     * 

Coming  to  apply  these  principles,  or 
rather  this  principle. thus  variously  stated, 
to  the  statute  under  consideration,  what 
is  the  result? 

Counsel  for  the  defendant  claim  that 
the  Court  will  take  judicial  notice  of  the 
various  kin«Js  of  street  railroads  and  also 
of  the  character  of  the  street  cars  running 
upon  them,  and  of  the  appliance  for  run- 
ning the  S4me.  The  matters  referred  to 
are  not  within  the  .ange  of  matters  ordi- 
nari.y  classified  as  subjects  of  judicial  no- 
tice, but  what  is  its  equivalent,  the  Court 
cannot  ignore, in  giving  construction  to  a 
statute;  its  own  knowledge  of  such  facts 
f.s  are  within  the  common  observation 
and  experience  not  only  of  himself  but 
also  of  all  other  men.  It  will  not  ignore 
the  common  know  edge  of  men  of  the 
difference  between  an  omnibus  and  a 
street  car,  and  between  the  latter  and  a 
railroad  locomotive;  neither  will  it  ignore 
the  points  of  general  resemblance  in 
street  car.;,  and  whatever  points  of  differ* 
ence -there  may  be.  that  aH-streetcars 
have  places  of  entrance  and  exit  and  the 
character  of  the  same;  -  that  at  least  till 
horse  and  electric  cars  have  upon  the 
front  eud  of  the  same  a  place  for  the 
driver  aud  motorman.  who  respectively 
drive  the  horses  or  appty  the  electricity 
to  the  moving  of  the  car;  thus  in  the  Ian* 
guage  of  the  statute  ^uide  and  direct  the 
motor  power  by  which  the  car  is  pro- 
pelled; that  in  so  doing  they  are  alike  ex- 
posed to  I  he  weather,  that  they  both 
alike,  unless  a  screen  is  interposed,  suf- 
fer from  the  storm  and  wind,  that  the 
pitiless  rain,  snow  and.  furious  blasts  of 
winter  at  times  render  it  almost  impossi- 
ble for  men  to  endure  the  position,  aud 
that  the  circumstances  of  both  require 
some  protection 

But  is  there  any  more  reason  for  the 
protectiou  of  One  than  for  the' other? 
Counsel  for  the  State  suggest  but  one 
and  that  is  that  the  electric  cars  move 
with  more  rapidity  than  horse  cars  aud 
hence  that  the  motorman  may  suffer 
more.  The  difference  is  one  of  degree, 
and  not  of  quality,  and  is  of  so  slight  a 
character  as  not  to  bear  analysis  in  the 
discussion  of  the  question.— "If  a  motor- 
man  needs  the  protection  of  a  screen, why 
should  not  the  driver  of  a  horse  car?  It 
is  as  if  it  being  fonnd  necessary  to  pro* 
vide  a  cab  tor  the  protection  of  an  omni- 
bus driver,  a  law  should  be  enacted  to 
Erovide  under  penalty  a  cab  for  a  four 
one  omnibus  and  leave  a  two-horse 
omnibus  driver  unprotected  on  the  the- 
ory  that  four  horses  would  move  a  little 
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faster  than  two  horses,  and  so  by  a  more 
rapid  motion  create  a  stiffer  breeze  and 
thus  produce  a  little   more  cold.     I  am 
not   aware  that  it   has  ever  been  found 
necessary  to  provide  a  protection  for  en- 
gineers and  nrenieu  on   railroad   locomo- 
tives, for  as  long  as  I  can  recollect,   such 
protection  has  been   provided,  probably 
voluntarily.     But  suppose  there  had  been 
such   necessity.     We   have  had   in    this 
state  in  the  past,  three  classes  of  steam 
railways, viz:  broad  guage  standard  guage 
and   narrow  guage.     v%hat  would  have 
.  been  thought  of  a  law  which  general  in 
its  title  to  all  railroads  provided  a  cab  for 
the  protection  of  the  engineer  and  fire- 
man   of  a    standard   guage    locomotive 
only,   or  for  both  standard  guage  and 
broad  guage,  leaving  the  narrow  guage 
out  on  the  sole  claim  that  it  could  not 
make  quite  so  fast  time  as  the  other  two. 
The  fact  is,  that  the  exposure  for  hours  to 
the  open  air  of  winter  is  hard  enough 
upon  either  motorman  or  driver,  though 
-  there  be  neither  rain,  hail,  snow  or  high 
wind,  and  it  calls  for  some  mitigation  of 
the  hardship.     And  that  is  what  makes 
it  difficult  for  me  to  decide  this  question. 
I  am  in  sympathy  with  the    law,    but 
when  the  defendant  challenges  me  by 
his  demurrer  for  my  opinion  I  must  say 
that  I-  cannot  see  any  substantial  reason 
for  requiring  the  screen  provided  in  this 
statute  for  the  motorman  of  an  electric 
car  that  does  not  apply  to  the  driver  of  a 
horse  car.    Let  it  be  observed  in  this 
connection  that  this  is  not  a  vestibule  law 
as  it  is  ordinarily  termed — the  word  "ves- 
tibule" is  not  used,  but  simply  the  word 
"screen,"  and  not  any  particular  form 
of  screen  is  prescribed,  so  tnat  the  char- 
acter of  the  screen  is  not  in  controversy, 
and  the  form  of  the  screen  can  be  varied 
to  some  extent  to  suit  the  different   kind 
of  car  upon  which  the  same  may  be  used. 
So  that  the  question  of  the  practicability 
of  a  vestibule  is  not  involved.     They  are 
"in  the  same  business;"  they  are  in  "like 
relations"  to  the  cars  which  they  respec- 
tively manage;  they  are  under  "like  con- 
ditions," as  to  exposure  to  the   weather, 
they   are   "standing  in    the  same   cate- 
gory;" and  if  both  are  not  protected  from 
"wind   and   stonii"    there  is  a  "prefer- 
ence" created — there  is  an    "inequality" 
established,    and  the    *  benefits"    of  the 
statute   do   not    "bear  equally"    towards 
such  motorman  and   driver   whose  rela- 
tions, conditions,  exposure  and    need  of 
protection  in  the  same  kind  of  business, 
are  so  nearly  alike  in  every  respect. 

The  question  involved  is  not  now  a 
matter  of  such  common  observation  in 
this  city  as  it  was  two  years  ago  before 
the  law  was  enacted,  when  we  had  both 
electric  cars  and  car?  propelled  by  mules, 


as  still  is  the  case  in  many  of  the  cities  if 
the  state.  Vnder  such  a  law  in  the  se- 
verest winter,  the  motorman  in  passing 
by  the  driver  of  the  mule  car  could  have 
looked  out  from  his  panoply  of  sheeted 
glass  with  tne  serenity  of  complete  pro- 
tection, and  with  a  smile  of  contempt 
upon  the  storm-pelted  and  icicled  mule 
driver.The  poor  muleteer  might  well  have 
asked  the  Legislature  why  is  this  differ- 
ence between  me  and  the  motorman;  and 
what  kind  of  an  answer  would  it  have 
been  for  the  Legislature  to  say  "you 
must  get  a  little  more  motion  on  those 
mules  and  we  will— you  are  too  slow  to 
have  any  rights  which  we  are  bound  to 
respect  in  this  lightning  age,"  for  that  is 
practically  the  argument  of  the  prosecut- 
ing attorney. 

Another  objection  urged  to  the  law  is 
that  tiere  is  not  by  this  law  devolved  up- 
on any  particular  officer  or  agent  of 
street  railway  companies  the  duty  of  pro- 
viding the  screens  mentioned  in  the  law. 
It  seems  to  me  that  is  a  question  that 
goes  rather  the  practicability  than  to  the 
validity  of  the  law,  It  simply  makes  the 
work  of  the  prosecuting  attorney  more 
'difficult  in  finding  out  from  the  by-laws 
of  the  company,  or  otherwise,  the  respon- 
sible party,  as  he  has  aimed  to  do  in  these 
indictments,  by  averring  it  to  be  the  duty 
of  the  defendant,  as  superintendent  of 
the  railway  comapny,  to  provide  for  them, 
which  if  he  should  "fail  to  prove,  would 
defeat  the  prosecution  were  the  law  valid 
in  ail  respects.  It  only  shows  another 
reason  why  those  interested  in  this  law 
should  send  the  same  back  to  the  legis- 
lature while  it  is  yet  in  session,  for  re- 
pairs. 

The  consequences  of  this  decision  are 
not  bad,  and  if  they  were  I  have  noth- 
ing to  do  with  the  consequences,  for  I  am 
simply  called. upon  for  my  opinion,  and  a 
judge"  is  of  iio  value  who  docs  not,  on 
questions  submitted  to  him,  render 
his  honest  opinion.  The  consequences 
are  not  bad,  for  the  law  can  be  re  nedied 
in  a  few  days  by  the  leg  slature  striking 
out  of  the  same  the  one  word  "electric," 
which  I  cannot  keep  from  thinking  was 
somehow  surreptitiously  and  unobserved 
inserted  by  the  legislators. 

Again:  I  have  less  hesitation  in  render- 
ing this  opinion  for  the  reason  thai  there 
are  eight  of  these  cases  pending  in  this 
court,  and  if  the  court  should  go  on  to 
try  the  same  at  great  labor  and  expen  >e, 
and  then  thereafter  have  verdicts  set 
aside  because  of  the  question  made  herein, 
it  would  be  much  cheaper,  easier  and 
better  for  the  prosecuting  attorney  to 
make  up  the  record  in  this  case  now, 
whicU  would  be  brief  and  inexpensive, 
consisting  only  of  the  indictment,  the  de- 
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murrer  and  a  brief  journal  entry,  and 
nave  the  same  submitted  to  the  Supreme 
court  upon  the  legal  question  alone,  and 
if  my  opinion  is-  wrong  we  can  have  the 
other  cases  tried  in  June  of  this  year  free 
from  any  complications,  except  the  sim- 
ple one  of  fact  as  to  the  defendant's 
guilt  in  violation  of  said  statute. 

Prosecuting  Attorney  Barber  is  in  re- 
ceipt of  a  communication  from  Chase 
Stewart.  Prosecuting  Attorney  of  Clark 
county,  to  the  effect  that  the  case  will  be 
taken  up  at  once.  It  will  go  direct  to  the 
Supreme  Court  as,  under  the  Statute,  the 
Circuit  Court  has  no  jurisdiction  in  such 


entitled  to  Counsel  Fees. 
34566— Goulden  vs  City  of  Toledo,  ac- 
tion to  recover  the  amount  of  a  sidewalk 
assessment  and  attorney  fees  in  an  as- 
sessment suit  iu  which  plaintiff  was  de- 
feated. 

Harmon,  J. 

Petition  contained  two  causes  of  action : 
In  the  1st  plaintiff  alleges  that  he  con- 
tracted with  defendant  to  construct  a  cer 
tain  sidewalk  on  Hicks  street  and  that 
defendant  agreed  to  give  him  for  con- 
structing said  sidewalk  a  valid  assessment 
against  abutting  lot  owners. 

Plaintiff  constructed  the  sidewalk  and 
the  defendaut  gave  him  an  assessment 
against  lots  on  the  street,  among  which 
were  certain  lots  belongiug  to  Arthur 
Cowdrick.  Co wd rick  refused  to  pay  the 
assessment  and  plaintiff  brought  suit 
against  Cowdrick  and  failed  to  recover 
because  the  city,  before  letting  the  con- 
tract to  plaintiff,  had  failed  to  give  notice 
to  Cowdrick  to  construct  the  sidewalk 
himself. 

In  his  first  cause  of  action  plaintiff 
seeks  to  recover  the  amount  of  the  assess- 
ment and  interest,  and  in  his  2nd  cause 
of  action  he  seeks  to  recover  attorney's 
fees  expended  by  him  in  his  suit  against 
Cowdrick. 

To  the  second  cause  of  action  defen- 
dant interposed  a  demurrer  claiming 
plaintiff  cannot  recover  attorney  fees. 

Held  by  the  court: 

Judge  Dillon  in  his  work  on  Municipal 
Corporations,  sec  472,  lays  down  the  rule 
that  the  contracts  of  Municipal  Corpora- 
tions, within  their  legal  powers  are  bind- 
ing upon  them  the  same  as  contracts  of  in- 
dividuals. Numerous  authorities  may 
be  cited  in  support  of  that  proposition. 

As  to  the  rignt  to  recover  attorney  fees 
there  is  a  conflict  of  authorities  in  differ- 
ent states.  In  New  York  it  has  been 
held  that  parties  may  recover  attorney 
fees  incurred  by  reason  of  breach  of  con- 
tract by  defendant.     Kipp  vs  Brigham,  7 


Johnson  167.  Debois  vs  Hermance  56  N. 
Y.  673;  also  in  Massachusetts.  Westfield 
vs  Mayo,  122  Mass.  100  and  in  Ohio,  Mc 
Alpin  vs  Woodruff,  11  O.  S.  120;  Lane 
vs  Peury,  31  O.  S.  574. 

It  was  held  by  the  Cincinnati  Superior 
Court,  at  general  term  by  Judge  Force, 
in  Kerschner  vs  City  of  Cinn.  14  Law 
Bull,  48  Citing  11  O.  S.  and,  31  O.  S.  sup. 
on  failing  to  recover  from  lot  owner  the 
full  amount  of  assessment  for  the  Con- 
struction of  a  sewer,  by  resason  of  failure 
to  advertise  and  obtain  bids  for  part  of 
the  work  and  material,  that  the  measure 
of  damages  against  the  City  for  failure  to 
deliver  a  valid  assessment  for  full  amount 
of  the  contract  is,  first,  the  difference  bet- 
ween the  amount  which  plaintiff  was  en- 
titled to  recover  under  his  contract  and 
the  amount  collected  from  the  property 
owner.  Second,  costs  taxed  in  the  action 
against  the  lot  owner.  Third,  a  reason- 
able allowance  for  counsel  fees  in  the 
action  against  the  lot  owner. 

It  is  urged  in  case  at  bar  that  if  the 
City  had  given  plautiff  a  valid  assessment 
he  would  only  have  recovered  in  his  ac- 
tion against  the  lot  owner  the  amount  of 
assessment  and  costs,  and  not  attorney's 
fees;  and  it  is  said  that  he  could  only  re- 
quire the  City  to  place  him  in  the  same 
position  that  "he  would  have  been  in  had 
the  City  given  him  a  valid  assessment. 

This  is  assuming  that  a  lot  owner  would 
attempt  to  make  a  defense  to  an  assess- 
ment when  he  had  no  valid  defense.  The 
Court  will  not  assume  that. 

Demurrer  to  plantifFs  2nd  cause  of  ac- 
tion overruled. 


Question  of  Pleading. 

Miller  vs  South  worth — Suit  to  recover 
money  lost  on  option  or  an  alleged  gamb- 
ling contract.     Deft  answered  that  sales 
and  purchases-were  bona  fide. 
Harmon,  J. 

Motion  to  make  answer  more  definite 
and  certain  by  stating  dates  to  and  from 
whom  purchases  and  sales  were  made, 
overruled.  Court  held  that  such  infor- 
mation properly  belonged  to  the  evi- 
dence, and  deft  would  not  be  required  to 
set  it  forth  in  his  answer. 


8ecunt/  for  Costs. 
32869 — Wegnervs.  Consolidated  St  Ry 
Co. ;  motion  of  plff  to  vacate  order  requir- 
ing security   for  costs,   on  ground  that 
plff  had  been   a  resident  since  1890,  and* 
though  absent  from  the  city  when  the 
security  was  required  had  now  returned 
to  his  home  in  Toledo.  • 
Harmon,  J. 

.Held:  That  the  Court  had  no  power  to 
review  its  former  order  and  that  it  must 
stand. 
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SIXTH  JUDICIAL  DISTRICT. 


JUDGES. 

If  on.  C  S.  Ben  tier,  Bryan,  O. 

Ifon.  G.  K.  Ha  ync*,  Toledo,  O. 

Hon.  C  IT.  Scnbner,  Toledo,  O. 

Coantic*  in  the  Sixth  Judicial  Circuit  and 
dates  of  the  terms: 

Erfe .. May  zS        Noremher  14 

Fulton -June  u        Noremher  30 

Huron May  14        Noremher    7 

L.rica».,.<M.M. Ian*.     2.       Septemher  17 

Ottawa fune  2$        December  11 

Sandntky jane  1$        Decemher  3 

William* lane  13        Noremher  a6 

Wood.. April  21        Octoher      n 

DECI8ION6. 

Ann  Cold  ham,  Plantiff  in  error,  vs  Tlie 
American  Casualty  and  Security  Comp- 
any, Defendant  in  error. 

Opinion  by  Scribner,  J. 

The  pi  an  tiff  in  error,  as  plantifF  below, 
brought  au  action  against  the  defendant 
in  error,  as  the  beneficiary  of  an  accident 
policy  upon  the  life  of  James  Culdham 
who,  the  petition  alleges,  died  on  January 
7th,  1892.  from  a  fall  by  slipping  on  au 
icy  sidewalk  on  January  5th,  1892,  the 
petition  having  been  filed  February  23rd, 
1893  (over  13  months  after  the  accident.) 
The  petition,  after  alleging  the  incorpor- 
ation of  the  defendant  company  under  the 
laws  of  Maryland,  and  the  issuance  by 
it  to  said  decedent  of  the  policy,  states 
that  "  a  copy  of  which  policy  is  hereto 
annexed  and  marked  'exhibit  A.'  and 
made  apart  of  this  petition,"  And  it 
further  states  that  "said  accident  policy 
was  issued  to  James  Coldham  in  his  life 
time,  on  the  19th  day  of  August,  1S91      * 

*  and  insured  the  said  James  Cold- 
ham  for  the  term  of  twelve  months  against 
violent  and  accidental  injuries,  which 
would  cause  death  within  ninety  days 
from  the  time  of  the  happening  of  such 
accident;0  x  x  that  on  the  5th  day  of 
January,  1892,  the  said  James  'Coldham 
slipped  and  fell  on  an  icy  sidewalk,  which 
fall  caused  a  rupture  of  the  blood  vessels 
of  the  brain,  was  paralyzed  and  two  days 
after  the  accident,  on  the  7th  day  of  Jan- 
uary 1892,  died  from  the  effects  thereof; 
that  immediately  after ;  the  accident  every 
effort  was  made  on  the  part  of  the  plaint- 
iff to  find  a  person  or  persons  who  witness- 
ed it,  but  without  success,  and  not  until 
the  6th  day  of  February  1893,  after  the 


exercise  of  the  utmost  diligence  on  her 
part,  was  a  person  fonnd  who  saw  the  ac- 
cident: immediately  notice  was  then  given 
to  the  local  agent  of  the  defendant  and 
also  the  general  agent  of  the  Company  at 
New  York  CUy,  of  the  fact  of  the  accident 
and  also  demand  was  made  of  local  and 
general  agents  for  the  necessary  blanks 
to  make  proof  of  death  by  accident,  which 
blanks  were  refused.  Plaintiff  further- 
says  it  was  impossible  for  her,  under  the 
circumstances,  to  notify  the  company 
within  the  time  limited  by  the  conditions, 
of  the  said  policy  and  that  immediately 
she  was  in  possession  of  sufficient  facts 
and  bad  knowledge  tiiat  the  death  of  the 
said  James  Coldham  was  caused  by  ac- 
cident, she  notified  the  defendant  thereof. 
That  said  James  Coldham.  up  to  the  time 
of  his  death  complied  with  all  the  condi- 
tions of  his  contract  of  insurance  by  virtue 
of  said  policy  on  his  part  to  be  performed 
and  had  paid  all  money  due  thereunder; 
that  demand  of  payment  has  been  made, 
hut  no  part  thereof  lias  been  paid. 

A  copy  of  the  policy  wasattached  to  the 
petition  which,  among  other  things  pro- 
vides; "This  policy  is  issued  subject  to  the 
conditions  on  the  back  hereof.  Its  terms 
are  not  waivable  by  agents,  and  any  mod- 
ification thereof  shall  not  be  valid  unless 
endorsed  upon  the  policy  by  the  presi- 
dent, vice-president  or  the  general  mana- 
gers." 

Among  the  conditions  on  the  back, 
were  the  following: 

4.  "Any  medical  adviser  of  the 
company  shall  be  allowed  to  examine  the 
person  or  .body  of  the  assured  in  respect 
to  any  alleged  injury  as  often  as  he  re- 
quires." 

5.  "Immediate  written  notice  of  acci- 
dent must  be  given  to  the  general  mana- 
gers at  New  York  City;  affirmative  proof  of 
loss  must  be  furnished  as  soon  as  the 
nature  and  extent  of  the  same  can  be  de- 
termined, and  legal  proceedings  for  recov- 
ery must  be  commenced  withiu  6  months 
in  case  of  death,  or  of  loss  of  sight  or 
of  limbs,  and  in  case  of  weekly  indemni- 
ty, within  three  months  after  disability 
ceases,  and  not  later  than  fifteen  months 
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after  the  occurrence  of  the  accident  on 
account  of  which  claim  arises." 

A  genera]  demurrer  to  the  petition  was 
filed*  which  being  sustained  by  the  court 
of  common  pleas,  and  the  plaintiff  not 
caring  to  plead  further,  final  judgment 
dismissing    the    petition  was   rendered. 

This  being  taken  to  the  circuit  court 
on  error  it  was. 

HELD  BY  THE  CIRCUIT  COURT. 

i.  That  though  ordinarily  such  copy  of 
the  policy  does  not  constitute  a  part  of 
the  petition,  yet  the  plaintiff 'having  ex- 
pressly made  it  so,  it  may  be  considered 
as  a  part  of  the  petition  for  the  purpose 
of  disposing  of  a  general  demurrer  there- 
to. 

2.  llsat  whatever  might  be  properly 
said  as  to  the  allegations  of  the  petition 
excusing  notice  of  the  accident  for  so  long 
a  time,  the  mere  refusal  to  furnish  blanks 
for  proof  of  loss  without  any  reason  as- 
signed therefor,  there  being  no  showing 
that  the  claim  was  otherwise  rejected,  or 
proof  of  loss  otherwise  waived,  does  not 
of  itself  excuse  or  waive  proof  of  loss,  and 
there  being  in  the  petition  no  averment 
that  proofs  had  been  furnished,  nor  any 
general  allegation  of  the  performance  of 
the  conditions  of  the  policy  by  the  benefi- 
ciary or  representatives  of  the  assured 
after  his  death,  said  petition  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.    Judgment  affirmed. 


Right  of  Dower. 

In  the  Circuit  Court-6f  Sandusky  Co. 
Ohio,  (before  Bently,  Haynes  and  Scrib- 
ner,J.J.) 

Mary  C.  King  et  al.  plaintiffs;  vs  Har- 
ry King  et  al,  defendants.  Som*  years 
prior  to  1887,  certain  54  acres  of  land  in 
Sandusky  Co.,  Ohio,  decended  to  Harn 
W.  King  from  his  father,  who  died  in- 
testate, subject  to  the  dower  right  there- 
in of  Mary  King,  widow  of  said  intestate. 
The  south  29  acres  of  the  tract  was.  as- 
signed to  said  widow  as  her  dower.  In 
1877  said  Henry  King  married  Anna  W., 
who,  in  1&81,  secured  a  divorce  from  him 
in  Ohio  on'  account  of  his  aggressions, 
and  at  the  same  time  obtained  a  decree 
for  alimony  against  him  in  a  certain  sum 


payable  in  installments  at  certain  fixed 
dates,  which  alimony  by  the  terms  of  the 
decree,  was  made  a  lien  on  the  said  lands, 
said  alimony  being  afterwards  paid.  In 
the  said  decree  the  following  provisions 
appear;  "It  is  further  decreed  that  all 
right  of  said  Anna  W.  King  in  the  real 
or  personal  property  of  said  Henry  W, 
King,  .by  way  of  dower  or  otherwise,  be 
and  the  same  hereby  is  released,  and  the 
alimony  herein  decreed  is  in  lien  therof." 
It  does  not  appear  that  this  part  of  the  de- 
cree was  entered  by  agreement  of  parties 
or  at  the  request  or  with  the  consent  of 
said  Anna  W.  otherwise  than  that  it  was 
a  part  of  the  decree  in  her  favor  generally 
in  the  case.  Thereafter  said  Henry  mar- 
ried Mary  C.  King,  the  plaintiff,  and 
Anna  W.  married  Trail  kill,  whose  wife 
she  yet  is.  Said  Henry  King  died  intes- 
tate in  iS^rleaving  six  children  and  they 
and  said  Anna  W.,  Mary  and  Mary  C. 
King  are  parties  to  this  action,  which  is 
to  procure  the  assignment  of  dower  and 
the  partition  of  the  land.  The  ages  of 
said  Auna  W.,  Mary  and  Mary  C.  arc 
proven  in  the  case. 
Held  by  the  Circuit  Court: 
1— That  Anna  W.  is  entitled  to  dower 
in  the  north  25  acres  but  not  in  said  29 
acres.  (See  R.  5.  5°99;  I.  Scribner  on 
Dower  p.  311,  et  seq.  (1st  ed.)  20  O.  S. 
454;  44,  O.  S.  645. )  4  Bull.  645. 

2— That  said  Marv  C.  is  entitled  to 
dower  in  said  25  acres  subject  to  said 
dower  right  of  Anna  W.,  and,  in  case  she 
survives  said  taary  King, 'will  be  entitled 
to  have  her  dower  assigned  also  in  said 
29  acres,  but,  under  the  last  clause  of  K. 
S.  sec.  4188,  cannot  have  it  assigned  now, 
3 — That  the  assignment  of  the  dower 
of  said  Mary  C.  should  be  so  made  as  not 
to  include  any  part  assigned  to  said  Anna 
W.,;and  that  in  order  to  ascertain  how 
much  laud  should  be  allotted  to  Mary  C. 
in  respect  to  that  part  of  said  land  so  to 
be  assigned  to  Anna  W.,  said  commis- 
sioners should  make  valuations  of  the* 
land,  and  have  recourse  to  tables  show- 
ing the  value  of  the  chances  of  survivor- 
ship between  two*  lives  similar,  to  those 
appended  to  2  Scribner  on  Dower  p  468. 
4— The  partition  of  the  entire  54  acres 
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after  the  assignment  of  said  dower,  will 
now  be  made  subject  to  said  dower,  as- 
signments of  said  Mary,  Mary  C.  and 
Anna  W. 


Assignee's  Bond. 

729— James  Yeatnan  vs  Jno.  G.  Payne 
etal. 

Opinion  by  Scribner,  J. 

The  Court  of  Common  Pleas  sustained 
a  demurrer  to  the  petition  of  Yeaman  in 
)his  case  and  dismissed  his  petition  at  his 
costs.  He  prosecutes  error  to  reverse  the 
judgment. 

The  petition  alleges,  in  substance,  that 
in  1879, one  Peter  Scott  made  a  general 
assignment  for  the  benefit  of  his  creditors 
to  James  Montgomery,  who  accepted  the 
said  trust,  qualified  and  gave  bond  ac- 
cording to  law,  with  the  defendants  other 
than  Meinhardt  as  his  suretio^  that  the 
plaintiff  and  Meinhardt  at  that  time  had 
two  stocks  of  goods  in  Toledo  which  they 
owned  and  possessed  and  that  Montgom- 
ery as  such  assignee,  claiming  the  same 
as  the  goods  of  said  Peter  Scott  assigned 
to  him,  forcibly  took  possession  of  the 
same,  converted  the  some  to  his  own  use 
as  such  assignee.  The  plaintiff  and  Mein- 
hart  commenced  an  action  against  said 
Montgomery  as  such  assignee  for  the  said 
wrongful  taking  and  convemon  of  their 
said  goods  and  obtained  a  judgment 
against  him  as  such  assignee  for  £7784.62, 
which  judgment  the  said  Montgomery 
afterwards  paid  in  part,  but  that  a  balance 
of  $35°°  and  interest  is  still  due  and  un- 
paid; that  Montgomery  is  dead  and  no 
administrator  has  ever  been  appointed  of 
his  estate  and  that  he  left  no  assets. 

That  said  acts  of  Montgomory  consti- 
tuted a  breach  of  his  bond  as  such  as- 
signee. A  copy  of  tlie  bond  was  attached 
to  the  petition  aud  is  in  the  usual  form 
required  by  the  Statute  in  such  cases.  Its 
condition  is,  "Now  therefore  if  the  said 
James  Montgomery  shall  administer  said 
trust  in  accordance  with  the  provisions  of 
an  act  of  the  General  Assembly  of  the 
State  of  Ohio,  entitled  'An  Act  Regulat- 
ing the  Mode  of  Administering  Assign- 
ments for  the  Benefit  of  Creditors,'  pass- 
ed Apirl6th,.i859,  and  the  acts  amenda- 


tory thereof  and  supplemental  theretoc 
and  shall  faithfully  perform  all  his  duties 
as  such  assignee,  according  to  law,  then 
this  obligation  to  be  void,  otherwise  to  be 
and  remain  tn  full  force  and  virtue  in 
[law." 

Held  by  the  Circuit  Court,  affirming 
the  Common  Plea*;  that  said  alleged  act 
did  not  constitute  a  breach  of  the  condi- 
tions of  said  bond  and  the  said  sureties 
thereon  are  not  liable  to  the  plaintiff. 


Street  Improvements. 

736— The  City  of  Toledo  vs  Bernard 
McMahon. 

Opinion  by  Scribnbr,  J. 

In  this  action  an  assessment  is  sought 
to  be  enforced  for  the  improvement  by 
changing  the  grade,  grading  etc.,  for  a 
certain  street  of  the  city  against  the  lot  of 
the  defendant  abutting  upon  said  impro- 
vement. The  resolution  declaring  the 
necessity  of,  and  the  city's  determination 
to  make  the  improvement  was  duly  pass- 
ed and  published,  and  all  other  require- 
ments of  the  statute  for  the  making  of  the 
improvement  and  the  making  of  said  as- 
sessment were  complied  with  except  only 
that  the  written  notice  required  by  R.  S. 
sec.  2304  was  not  given  to  the  defendant, 
who  was  a  resident  of  the  city. 

Held  by  the  Circuit  Court: 

That  the  defendant  could  not  defeat  the 
assessments  on  account  of  such  want  of 
notice  to  him,  but  that  such  failure  to 
serve  him  with  notice  rcleived  him  from 
the  penalty  of  being  deemed  to  have 
waived  all  claims  for  damages  by  not  fil- 
ing it  with  the  city  clerk  (sec.  2315),  and 
he  can  now  enforce  such  claim,  if  any  he 
has,  against  the  city  by  appropriate  inde- 
pendent action. 
Decree  for  the  citv. 


Independent  Action  Lies. 

718.— Olin  W.  Benster  vs  Frank  Powell 
etal. 

Opinion  by  Bentley,  J. 

Powell  et  al,  defendants,  commenced 
an  action  in  replevin  before  a  J.  P. 
against  the  plaintiff  Benster  for  certain 
machinery  aud  articles  described  in  then- 
affidavit  in  that  case.  At  the  time  of 
executing  said    writ,    the    constable    to 
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whom  it  was  delivered,  took  from  Ben- 
ster's  possession  aud  against  Benster's 
■will,  a  large  number  of  articles  of  per- 
sonal property  of  great  value  which  were 
not  described  in  said  affidavit  or  writ  and 
many  of  theiu  were  such  as  not  to  sug- 
gest the  idea  that  they  might  be  com- 
prehended in  the  description  given  in 
said  affidavit  or  wriu  The  constable 
turned  all  said  articles  of  property  over 
to  said  Powell  et  al,  who  kept  the  same 
and  converted  tliem.  to  their  own  use, 
and  Benster  brought  this  action  for 
damages  for  such  taking  and  conversion. 
The  Court  of  Common  Pleas,  on  the  trial 
of  this  cause,  held  that  he  must  work  out 
whatever  remedy  he  had  in  said  replevin 
action  and  that  he  could  not  maintain 
this  separate  action,  and  instructed  the 
jury  to  return  a  verdict  for  the  defendant, 
which  was  done,  and  judgment  rendered 
thereon  in  favor  of  the  defendants. 

Held  by  the  Circuit  Court:  That  the 
said  action  of  the  Court  of  Common 
Pleas  was  errorneous  aud  its  said  judg- 
ment is  reversed  and  said  verdict  is  set 
aside  and  the  cause  remanded  to  said 
court  of  Common  Pleas  for  a  new  trial 
and  further  proceedings  according  to 
law. 

784— The  State  of  Ohio  vs  J-  M.    Bour. 

Opinion  by  Bentlv,  J. 

Bour  was  prosecuted  before  a  justice  of 
the  peace  of  Luctfs  county  for  a  violation 
of  the  statute  regarding  the  sale  of  adul- 
terated vinegar,  and  convicted,  and  sen- 
tenced to  oay  a  fine  and  the  costs  of  pros- 
ecution and  the  costs  of  analyzing  and  in- 
specting said  vinegar.  On  Bour's  peti- 
tion in  error  in  the  Court  of  Common 
Pleas,  that  court  reversed  said  judgment, 
and  an  exception  was  entered  on  behalf 
of  the  State.  The  State  now  presents 
this  petition  in  error  m  the  Circuit  Court 
to  reverse  said  judgment  of  reversal. 

Held  by  the  Circuit  Court:  That  it  has 
no  jurisdiction  of  such  an  action,  and 
that  the  said  judgment  of  the  Common 
Pleas  is  final  as.  to  the  State.  See  State 
vs  Simmons,  49O.  &  305. 


Taken  from  tho  Jury. 
PUGSLEY,  J. 

33927 — George  Didman  vs  the  Michi- 
gan Central  Railway  Co*  Motion  to  di- 
rect a  verdict  for  defendant  in  an  action 
to  recover  damages  for  cattle  killed  by 
the  defendant's  train.  It  was  charged 
that  the  defendant  was  negligent  in 
omitting  to  properly  fence  its  track  and 
in  running  the  train  at  a  rate  of  speed 
prohibited  by  a  city  ordinance.  The  tes- 
timony 011  the  part  of  the  plain  tiff  showed 
the  following  facts:  In  the  northwesterly 
limits  of  the  city  the  railroad  of  the  de- 
fendant and  that  of  the  Lake  Shore  rail- 
way company  run  for  a  considerable  dis- 
tance side  by  side  and  parallel  with  each 
other,  the  defendant's  road  being  on  the 
easterly  side.  Good  and  sufficient  fences 
had  been  erected  by  the  companies,  one 
on  the  easterly  line  of  the  defendant's 
right  of  way  and  one  on  the  westerly  line 
of  the  Lake  Shore  right  of  way  and  at  the 
time  of  the  accident  these  fences  were  in 
good  order  aud  repair.  The  plaintiff,  a 
dairyman,  occupied  a  large  field  011  the 
westerly  side  of  the  tracks  where  his 
cattle  were  pastured  and  a  smaller  field 
011  the  easterly  side  where  his  house  and 
barn  were  situated. 

A  few  months  before  the  accident  at 
the  request  of  the  plaintiff  aud  solely  for 
his  convenience,  the  companies  built  a 
private  crossing  over  both  tracks  to  con- 
nect these  two  fields.  A  proper  gate  was 
placed  at  each  end  and  suitable  fences 
and  cattle-guards  were  const  met  cd  to 
make  the  crossing  complete  and  on  the 
day  of  the  injury  everything  pertaining 
to  the  crossing  was  in  good  order  and  re- 
pair. On  the  afternoon  of  Nov  1,  1S92, 
the  gate  at  the  west  end  of  the  crossing 
was  opened  by  some  person  and  the  plain- 
tiffs cattle  passed  or  were  driven  through 
the  open  gate  from  the  pasture  over  the 
crossing  and  upon  the  defendant's  track, 
where  they  were  killed  by  the  regular 
daily  passenger  train  from  Detroit.  The 
evidence  did  not  disclose  who  opened 
the  gate,  but  it  was  opened  shortly  before 
the  time*  when  it  was  usual  every  day  for 
the  plaintiff  or  his  employes  to  drive  the 
cattle  over  the  crossing  from  the  west 
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field  to  the  east  field.  There  was  no 
evidence  tending  to  show  that  the  gate 
was  opened  or  was  seen  to  1>e  open  by 
any  employe  of  the  defendant.  There 
was  no  evidence  that  the.  crossing  or  gate 
was  ever  used  by  the  defendant  or  any  of 
its  employes. 

An  ordinance  of  the  city,  prohibits  a 
greater  ra{e  of  speed  than.  10  miles  an 
hour.  It  was  admitted  that  {he  tram  was 
running  25  miles  an  hour.  *The  track 
was  straight  on  each  side  of  the  crossing 
for  a  quarter  to  half  a  mile.  There  was 
no  evidence  as  to  the*  operation  or  man- 
agement of  the  train  other  than  the  rate 
of  speed.    The  court  helcl: 

1 — As  the  gate  was  used  exclusively  by 
the  plaintiff  aud  his  employes,  the  de- 
fendant owed  no  duty  to  him  to  see  that 
it  was  kept  closed.  114  Ihd.  447,  27  Mo. 
app  418,  59  Mich.  618,  58  N.  H.  251.  But 
if  it  was  the  duty  of  the  defendant  to  keep 
the  gate  dosed,  there  was  no  evidence  to 
charge  it  with  negligence  in  that  respect, 
The  company  is  not  liable  absolutely  aud 
at  once  for  defects  in  its  fence  caused  by 
a  third  person  without  its  fault.  Having 
built  a  sufficient  fence,  it  is  not  liable  for 
defects  unless  it  is  negligent. .  43  O*  S. 
270;  sec  3324  R.  S. 

2 — As  good  and  sufficient  fences  were 
erected  and  maintained  upon  each  side  of 
the  railroad  companies  right  of  way,  the 
defendant  was  under  no  obligation  to 
erect  a  gate  on  the  crossing  between  the 
two  tracks.  The  manifest  purpose  of  the 
statute  is  to  exclude  cattle  from  the  tracks, 
by  erecting  a  proper  fence  on  the  line  of 
the  abutting  owners  land.  Neither  rail- 
road company  is  such  abutting  owner. 
Sees.  3324,3226  R.  S.  40  O.  S.  206;  further- 
more the  crossing  was  constructed  at  the 
request  of  the  plaintiff  and  to  his  entire 
satisfaction.  Not  needing  and  not  re- 
questing a  gate  between,  the  two  tracks, 
he  cannot  now  complain  of  the  omission 
of  a  gate  at  that  point;  sec.  3327  R.  S. 

3 — There  is  no  evidence  that  the"  in- 
jury might  have  been  avoided  by  the  ex- 
ercise of  ordinary  care,  if  the  train  had 
been  running  at  the  rate  of  only  10  miles 
an  hour.  It  does  not  appear  where  the 
train  was  when  the  cattle  got  upon  the 


track  nor  when  the  engineer  first  saw  the 
cattle  or  might  have  seen  them.  Hence 
it  is  not  shown  that  the  excessive  speed 
of  the  train  caused  the  injury.  This  is 
necessary.  In  Ohio  in  order  to  make  out 
&  prima  facie  case,  in  an  action  agairtst 
a  railroad  company  to  recover  carnages 
for  killing  stock,  it  is  necessary  for  the 
plaintiff  to  prove  affirmatively  that  the 
servants  in  charge  of  the  train  were  guilty 
of  negligence  and  that  the  injury  was 
caused  by  such  negligence,  37  O.  S.  554. 
1 1  O,  S.  338.  When  the  only  proof  is  the 
death  of  the  animal  and  the  failure  of  the 
defendant  to  comply  with  some  statutory 
duty  running  the  train,  it  is  the  duty  of 
the  Court  to  declare  as,. a  matter  of  law 
that  the  plaintiff  cannot  recover.  62  Mo. 
562. 

These  views  made  it  unnecessary   to. 
consider    the    question   of   contributory  . 
negligence  on  the  part  of  the  plaintiff. 
The  motion  was  granted  and    the  jury* 
directed  to  return  a  verdict  for  the  de- 
fendant. » 


Limiting  Assessments; 

34520— City  for  use,  etc.,  vs  TUeyTole- 
do  Savings .  Bank  &  Trust  Co.  involved 
construction  of  Sec.  2283  R.  S.  which 
placed  additional  restrictions  on  assessing 
property  for  improvements. 
Lemmon,  J. 

Court  held  that  that  section  applied 
only  to  property  abutting  on  one  street 
and  assessed  for  improvement  there  and 
afterwards  assessed  for  the  improvement 
on  another  street;  and  that  the  improve- 
ment of  a  street  by  first  paving  and  after- 
wards by  building  a  sidewalk  did  not 
come  within  the  provisions  of  section 
2283.  ' 

That  'section  states,  in  placing;  addi- 
tional restrictions  on  assessing  proj>erty 
in  cities,  that  it  shall  not  be  assessed,  be- 
yond a  certain  limit,  for  making  im- 
provements i"on  two  streets  or  avenues 
within  a  period  of  5  years.,,  Hettl  that 
if  the  law  had  contemplated  limiting  the 
assessment  one  street,  in  the  manner 
urged  by  counsel  the  words  on  two  streets 
would  have  been  omitted. 
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Verdict  Warranted  by  Proofs. 

Saturday,  April  7,  1894. 

749— Tke   L.   S.   &  M.  &   Ry.  Co.  vs. 
Fritz  C.  C.  Mau,  admr  Joseph  Sawyer. 

Opinion  by  BbnAby,  J, 

In  the  evening  of  the  7th  of  Jan.,  189 1, 
between  6:30  and  7  o'clock,  in  the  midst 
of  a  snow  squalL  a  freight  train  of  up- 
wards of  40  cars,  headed  east,  stopped  on 
the  east  bound  main  track  of  the  L.  S.  & 
M.  S.  R.  R.,  about  half  a  mile  east  of  Air 
Line  Junction,  station,  in  order  to  switch 
certain.cars  then  at  the  head  or  east  end 
of  the  train,  on  to  a  side  track  in  the 
company's  yards  at  that  point.  The 
freight  train  was  in  charge  of  a  conductor 
and  had  a  bead  brakeman  and  a  rear 
brakeman.  The  place  and  track  where 
the  freight  train  stood  was  one  where 
trains  of  various  kinds,  as  well  as  switch- 
ing engines,  were  frequently  passing  and 
likely  at  almost  any  time  of  the  day  or 
night  to  be  passing;  the  said  east  bound 
main  track,  and  the  west  bound  main 
track  beside  it  constituting,  at  that 
point,  as  one  witness  says,  "the  throat  of 
the  immense  business  of  the  Lake  Shore 
road."  Said  train  had  been  standing  for 
about  15  minutes  when  engine  No.  17. 
while  backing  east  along  said  track  with 
only  its  tender  attached,  ran  into  the  rear 
of  the  freight  train,  the  gondola  car 
shoving  the  tank  on  said  tender  into  the 
engine  cab  and  against  the  boiler-head, 
crushing  and  killing  the  said  Sawyer,  the 
plaintiffs  decedent,  and  another  man, 
and  injuring  some  others.  The  rules  of 
the  company  then  provided  as  follows: 

"Conductors  will  have  charge  of  trains. 
*  •  .  *  Conductors  will  be  held 
responsible  for  the  safe  management  of 
their  trains  and  for  che  performance  of 
duty  on  the  part  of  the  men  engaged  with 
them  while  upon  the  road.  They  must 
know  that  their  trains  are  at  all  times 
provided  with  everything  necessary  to 
enable  them  to  comply  with  the  regula- 
tions of  the  roatf. 

"When  any  train  is  behind  time  or  de- 
layed at  a  station,  or  upon  the  road  long 
enough  to  be  in  danger  of  being  over- 
taken or  met  by  another  train,  the  con- 
ductor must  have  signals  posted  at  proper 


distances  (not  less  than  800  yards)  in 
each  direction,  to  prevent  the  possibility 
of  a  collision.  The  prober  signals  to  in- 
dicate danger  are  a  red  flag  by  day  or  a' 
red  light  by  night,  in  connection  with 
one  torpedo  placed  on  the  track  by  day 
or  night,- at  least  800  yards  (16  telegraph 
poles)  distance  in  each  direction  of  the 
road,  and  in  such  a  position  that  the  flag 
or  light  may  be  seen  at  least  one  mile  be* 
fore  reaching  the  place  of  danger.  When 
the  conductor  is  absent  011  another  part 
of  the  train  or  fails  to  properly  to  attend 
to  his  duties  by  ordering  the  rear  brake- 
man  to  protect  the  rear  end  of  the  train, 
the  rear  brakeman  must  go  back  with  the 
proper  signals  and  protect  his  train, 
whether  such  order  has  been  received  or 
not  He  will  be  held  equally  responsible 
with  the  conductor  for  the  safety  and 
protection  of  the  train. 

"When  within  the  limits  of  the  various 
yards  all  trains  must  be  run  with  great 
care,  and  under  the  control  of  the  engine- 
man,  so  that  he  may  at  all  times  be  able 
to  stop  within  the  range  of  his  vision. 
Whenever  the  track  is  obstructed  within 
the  yard  limits,  yard  and  trainmen  must 
do  all  that  can  possibly  be  done  to  protect 
trains,  and  every  man  will  be  held  strict- 
ly accountable  for  the  manner  in  which 
this  duty  is  performed. 

"At  night,  or  in  foggy  or  stormy 
weather,  or  at  places  where  signals  can- 
not be  seen,  for  at  least  one  mile,  the  flag- 
man will  place  one  torpedo  upon  the  rail, 
at  a  distance  of  at  least  lb  telegraph 
poles  from  the  train;  he  will  then  go  a 
distance  of  eight  more  telegraph  poles 
from  the  train,  and  place  another  torpe- 
do upon  the  rail,  and  remain  there  until 
recalled  by  the  whistle  of  his  engine;  but 
if  a  passenger  train  is  due  he  must  re- 
main until  it  arrives. 

"The  rear  end  of  every  train  and  of 
every  engine  alone,  running  upon  the 
road  must  always  display  a  red  light  at 
night.  The  rear  car  of  all  freight  trains* 
must  always  display  a  green  flag  during 
the  day. 

"The  Toledo  yard  extends  from  the 
Bicycle  company's  switch  on  the  Detroit 
division,  and  the  west  switches  of  Air 
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Line  Junction  yards  to  the  slow-board 
2000  feet  east  of  the  east  switch  at  Rock- 
well Junction.  Engines  and  trains  with- 
in the  limits  of  the  yards  must  proceed 
with  caution  and  under  such  control  as 
to  be  able  to  stop  within  the  limits  of 
vision.  All  trains  within  these  limits 
will  be  subject  to  the  orders  of  the  gen- 
eral yard  master  and  his  assistants,  and 
must  proceed  with  care,  expecting  that 
of  other  trains  immediately  in  advance  of 
them.  Any  delayed  train  must  protect 
itself  instantly  by  the  proper  signals." 

The  evidence  showed  that  neither  the 
rear  brakeman  or  any  persou  went  back 
upon  the  track  to  flag  approaching  trains 
or  engines,  nor  were  any  signals  by  way 
of  torpedoes  placed  upon  the  track,  or 
otherwise,  given.  The  evidence  of  the 
plaintiff  tends  to  show  that  there  were  no 
lights  on  the  rear  of  the  freight  train  and 
that  on  account  of  the  darkness  and  the 
snow,  noione  upon  engiue  17  saw  the  rear 
of  the  freight  train  or  knew  that  there 
was  any  obstruction  until  a  moment  or 
two  before  the  collision  and  too  late  to 
prevent  it  and  that  the  rear  brakeman 
was  tn en  upon  the  rear  car;  and  the  evi- 
dence for  the  defendant  tended  to  show 
that  a  red  lantern  was  hanging  at  the  side 
of  said  gondola  car  within  about  a  foot  of 
the  rear  end  and  that  said  brakeman  had 
a  lantern  showing  a  white  light  on  his 
arm.  The  evidence  on  behalf  of  the 
plaintiff  tended  to  show  that  :here  was 
no  light  of  any  kind  at  the  rear  of  said 
freight  train  and  that  the  persons  upon 
the  engine  though  looking  ahead  saw  no 
such  light.  The  evidence  also  shows 
that  said  conductor,  though  within  sight 
of  the  rear  of  his  train  and  where  he 
could  have  seen  the  brakeman  going 
back  with  a  light  if  he  had  in  fact  gone, 
did  not  order  the  rear  brakeman  back  nor 
attempt  to  notice  whether  he  had  so  gone 
or  not,  but  attending  to  said  switching, 
relied  entirely  upon  the  rear  brakeiuan's 
observing  the  rules  of  the  company  for 
the  protection  of  said  train. 

The  evidence  also  shows  that  an  assist- 
ant yardmaster  of  the  company,  who  had 
just  quit  his  work  for  the  day  in  said 
yards,   came  down  said  track  from  the 


west  shortly  before  the  collision,  and 
climbed  on  to  said  rear  gondola  car  for 
the  purpose  of  going  home,  and  saw  the 
rear  brakeman  there  with  the  white  light 
but  gave  him  no  directions. 

Said  engine  No.  17  was  a  switch  en- 
gine employed  in  said  yards  and  the 
plaintiff  was  a  switchman  or  helper  and 
a  part  of  its  crew,  working  daytimes  in 
said  yards,  and  his  work  for  the  day 
being  over  and  said  engine  going  east- 
ward towards  his  home,  he  and  other 
members  of  the  crew,  as  had  long  been 
the  custom,  were  riding  upon  it  for  the 
purpose  of  being  taken  nearer  their  home. 
Said  freight  train  was  not  provided  with 
any  torpedoes  such  as  are  specified  in 
said  rules. 

The  jury  having  rendered  a  verdict  in 
favor  of  the  plaintiff  below  for  £6750,  it 
was 

Held  by  the  Circuit  Court:  That  said 
verdict  was  warranted  by  the  proofs. 

Judgment  affirmed. 


8upercedas  Bond. 

726— Alias  S.  Cohen  et  al.  vs.  John  F. 
Cover,  trustee.     Error. 

Opinion  by  Haynes,  J. 

In  this  case  suit  was  brought  in  the 
Common  Pleas  upon  a  supercedas  bond 
filed  in  the  Supreme  Court  of  this  state, 
in  a  case  decided  by  the  Circuit  Court  of 
Putnam  county,  wherein  American  Hand 
Sewed  Shoe  Company  and  others  were 
plaintiffs  and  H.  B.  Clafiin  &  Co.  and 
others  were  defendants.  The  supercedas 
bond  recited  a  judgment  in  the  Circuit 
Court  of  Putnam  county  "for  about  ($15.- 
000)  fifteen  thousand  dollars  and  for  costs 
about  $2,500,"  with  conditions  'under 
Sec.  6718  Revised  Statutes. 

In  the  suit  upon  supercedas  bond  the 
petition  set  forth  the  judgment  of  Cir- 
cuit Court,  which  was  a  judgment  under 
Sec.  6344  Rev.  Statutes,  in  which  judg- 
ment the  Circuit  Court  declared  void  as 
against  plaintiff  and  other  creditors  of  O. 
B.  Ramey,  certain  mortgages  of  personal 
and  real  property  and  certain  convey- 
ances of  notes  and  accounts  made  by  O. 
B.  Ramey  to  H.  B.  Claflin  &  Co.  in  con- 
templation of  insolvency  and    to  prefer 
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creditors,  and  adjudged  that  Claflin  &  Co. 
held  the  property  subject  to  the  right  of 
the  plaintiff's  other  creditors  to  have  the 
same  applied  to  the  payment  of  their 
claims,  and  ordered  the  judgment  certi- 
fied to  the  Probate  Court  to  have  a  trustee 
appointed  to  carry  out  the  trusts  as  pro- 
Tided  in  said  section  6344.  Upon  the 
trial  in  Common  Pleas  Court  the  proper 
issues  having  been  joined  between  the 
parties,  the  plaintiff  Cover,  trustee,  to 
maintain  the  issues  on  his  part,  offered  in 
evidence  a  copy  of  the  judgment  in  case 
last  mentioned,  which  was  objected  to  on 
the  ground  that  it  was  not  the  judgment 
described  in  the  bond  set  forth  in  his  pe- 
tition. Held,  that  the  objection  was  well 
taken,  and  that  the  Court  of  Common 
Pleas  should  have  rejected  the  same  as 
evidence. 

In  the  Supreme  Court  the  petition  in 
error  filed  there  was  dismissed  for  the. 
reason  that  the  plaintiff  in  error  had  failed 
to  have  the  record  in  the  case  printed  as 
required  by  the  practice  of  that  court,  and 
upon  motion  made  had  refused  to  rein- 
state the  case,  and  it  was  urged  that  no 
recovery  could  be  had  upon  the  bond  be- 
cause the  judgment  of  the  Circuit  Court 
had  not  been  affirmed. 

Held  that  the  judgment  of  dismissal 
was  equivalent  to  and  in  substance  an 
affirmation  of  the  judgment  of  the  Circuit 
Court 


any  case  exceed  25  per  cent  of  the  value 
of  such  lot  after  the  '  improvement  is 
made. ' '  It  was  not  claimed  that  the  case 
came  under  sec.  2283  R.  S.  •  which  pro- 
vides a  spectal  limitation  when  a  lot  is 
assessed  "for  making  two  different -streets 
within  a  period  of  rive  years.*1  The  court 
held  thai  under  sec.  2271  the  two  assess- 
ments could  not  be  added  together  in  ap- 
plying the  limitation,  but  that  each  as- 
sessment was  valid  to  the  exteut  of  25 
per  cent  of  the  value  of  the  lot  after  the 
mprovement  was  made,  for  which  the 
assessment  was  levied, 


Probate    Court. 


Each  Assessment  Valid. 
34626- Wm.   B.    Cole    vs    Samuel    A. 
Hunter,  treas.    This  was  an    action    to 
enjoin  the  collection  of  two  assessments* 

PUGSLBY.J. 

An  assessment  was  made  upon  a  lot 
for  paving  the  street.  Two  years  after- 
ward another  assessment  was  made  upon 
this  lot  for  a  stone  sidewalk  in  front  of 
the  lot  upon  the  same  street.  "The  ag- 
gregate of  the  two  assessments  exceeded 
25  per  cent  of  the  value  of  the  lot.  The 
question  was  whether  the  limitation  iu 
sec,  2271  R.  S.  applies  to  each  assessment 
separately  or  to  the  aggregate  of  both 
assessments.  That  section  provides  that 
"the  assessment  specially  levied  upon 
toy  lot  for  any  improvement  shall  not  in 


Distribution  to  Legatee. 

Millard,  J. 

In  re  estate  of  Francis  P.  Isherwood. 
Petition  of  Lizzie  M .  Isherwood  for  order 
to  show  cause  why  balance  of  legacy 
should  not  be  paid  her.  Demurrer  by 
executors. 

November  13,  1882,  Francis  P.  Isher- 
wood executed  his  last  will  and  testament 
which  has  beeu  duly  admitted  to  probate 
and  record  in  this  court. 

In  said  will  he  bequeathed  to  his 
daughter,  Libhie  Maria  Isherwood,  the 
sum  of  $10,000  to  be  paid  her  by  his  ex- 
ecutors out  of  his  estate  in  installments 
as  they  "think  best  or  the  situation  of 
circumstances  may  require."  Renom- 
inated two  executors,  W.  S.  Lamb  and 
Leander  Burdick,  and  also  specified  that 
they  were  to  be  guardians  of  said  Libbie 
Maria  Isherwood  as  well,  with  full  power 
to  manage  and  control  or  nvest,  at  their 
own  discretion,  the  $10,000  willed  her. 

S  lid  Lamb  having  died,  a  codicil  was 
written  by  testator  to  said  will  naming 
Walter  J.  Chase  and  Eugene  W.  Gage  as 
executors  of  his  estate  and  guardians  of 
said  daughter,  but  revoking  the  clause  of 
said  will  conferring  power  on  said  other 
gentlemen  named  as  executors  and  guar- 
dians. 

August  7th,  1893,  this  will  was  filed  in 
the  Probate  Court  of  Lucas  county,  O., 
for  probate,  the  daughter  having  in  the 
meantime  become  of  age,  and  on  August 
10th  letters  testamentary  were  issued  to 
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said  Chase  and  Gage  to  administer  said 
estate.  March  27th,  1894,  said  Libbie  M. 
Isherwood  filed  with  Probate  Court  her 
petition  for  an  order  citing  said  executors 
to  show  cause  why  they  should  not  at 
once  pay  to  said  legatee  the  sum  be- 
queathed her  by  her  father. 

In  said  petition  she  alleges  that  on  Feb. 
17th,  1804,  there  was  paid  said  executors 
$15,071.46  and  that  they  also  had  in  their 
possession  a  large  amount  of  other  assets; 
that  deceased  left  no  debts;  and  that  no 
debts  are  outstanding  against  said  estate 
which  are  entitled  to  preference  over  the 
claim  of  petitioner,  except  the  allowance 
to  the  widow  for  oue  year's  support, 
f3.coo.' 

Petitioner  also  says  that  she  has  no 
means  of  her  own,  other  than  this  legacy 
and  that  the  executors  have  begun  in  the 
Common  Pleas  Court  a  proceeding  ad- 
verse to  her  interests  in  said  estate  and 
that  she  has  no  means  to  employ  counsel 
and  protect  her  rights  before  said  court, 
and  that  said  executors  have  notified  her 
that  they  will  pay  her  no  further  part  of 
said  legacy  until  such  time  as  they  see  fit. 
To  this  executors  interpose  a  demurrer 
for  the  following  reasons: 

I.  Said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

It.  Said  petition  does  not  state  facts 
*  sufficient  to  entitle  petitioner  to  the  re- 
lief prayed  for. 

III.  The  court  has  no  jurisdiction  of 
the  cause  of  action. 

IV.  Said  petition  is  premature  for  the 
reason  that  it  does  not  show  thqt  eighteen 
months  have  expired  since  the  executors 
filed  their  bond,  and  that  all  debts  of  said 
estate  have  not  been  paid  and  an  order 
of  distribution  to  heirs  and  legatees  has 
been  made  by  this  court. 

For  the  purpose  of  this  decision,  the 
first  and  second  grounds  of  this  demurrer 
will  be  considered  as  one. 

As  the  case  stands  now  the  demurrer  is 
is  an  admision  of  the  truth  of  properly 
pleaded  facts  set  out  in  the  petition. 
These  facts  are  that  no  debts  exist  against 
the  estate  of  deceased;  that  a  large  sum 
of  money  is  in  the  possession  of  the  ex- 
ecutors belonging  to  said  estate  and  appli- 


cable to  the-^  payment  of  petitioner's 
claim;  that  she  is  being  put  to  the  neces- 
sity of  employing  counsel  to  defend  her 
property  rights  in  another  court  by  these 
executors  and"  that  they  refuse  to  advance 
her  of  her  legacy  wjth  which  to  help  her- 
self to  defend;  that  no  debts  exist  for  the 
payment  of  which  the  money  on  hand 
will  be  required. 

I  think  these  facts  are  sufficient  to  war- 
rant overruling  the  1st  two  grounds  of  the 
demurrer. 

As  to  the  3d  ground  of  the  demurrer, 
going  to  the  jurisdiction  of  the  court. 

Sec.  523  of  the  Revised  Statutes  de- 
clares that  There  is  established  in  each 
county  of  this  state  a  Probate  Court,  etc. 

Sec.  524  reads:  The  Probate  Court  shall 
have  exclusive  jurisdiction,  except  as 
hereinafter  provided. 

1  st.  To  take  proof  of  wills,  etc. 

2d.  To  grant  and  revoke  letters  testa- 
mentary and  of  administration. 

3d.  To  direct  and  control  the  conduct 
and  to  settle  the  accounts  of  executors 
and  administrators,  and  to  order  the  dis- 
tribution of  estates,  etc.,  etc. 

In  the  case  of  Disny,  executor,  vs 
Howes,  decided  by  the  Hamilton  county 
District  Court  and  reported  in  12th 
Weekly  Law  Bulletin,  page  322,  that 
court  holds  that: 

1st.  vThe  Probate  Court  has  the  power 
to  pass  on  the  validity  of  the  claims  of 
legatees,  and  order  their  payment- before 
final  distribution  of  the  estate. 

2d.  Legatees  are  entitled  to  demand 
payment  of  their  legacies  within  the  four 
years  limited  for  the  presentation  of  the_ 
claiins  of  creditors,  upon  a  satisfactory 
showing  to  the  Probate  Court,  and  the 
giving  of  .an  undertaking  to  the  execu- 
tor, if  any  be  required  by  the  court. 

From  the  reading  of  Sec.  524  and  the 
wording  of  the  above  decision  I  am  led 
to  believe  that  this  court  has  full  juris- 
diction of  this  cause  of  action. 

As  to  the  4th  ground,  That  the  action 
is  premature,  because  18  months  have 
not  elapsed  since  executors  filed  bond, 
etc.  While  it  is  true  that  by  terms  of 
section  61 13  of  the  Revised  Statutes, 
creditors  have  four  years  within  which  to 
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present  claim*  against  an  estate,  and  that 
the  executor  who  distributes  an  estate 
before  that  time  may  become  responsible 
should  debts  mature  prior  to  the  lapse  of 
such  period,  yet  the  question  in  this  case 
is  whether  unde^r  all  the  circumstances 
sarroimding  its  present  condition  this 
court  has  the  right  and  power  to  order 
payment  of  this  legacy. 

The  rights  of  creditors  are  superior  to 
those' of  legatees  and  in  considering  the 
present  petition  we  need  consider  the 
sections  of  statutes  referring  to  creditors, 
claims  no  further  than  to  bear  in  mind  at 
all  times  the  superiority  mentioned. 

As  bearing  on  this  question  of  prema- 
ture application  by  petitioner,  I  regard 
the  decision  of  the  case  of  Disney,  excr, 
▼s  Howes,  above  cited,  (12  Weekly  Law 
Bulletin,  322)  as  being  quite  in  line  and 
decisive.  The  2d  clause  of  the  syllabus 
says  that  legatees  are  entitled  to  demand 
payment  of  their  legacies  wi&in  the  four 
years  limited  for  the  presentation  of  the 
claims  of  creditors,   upon  a.  satisfactory 


showing  to  the  Probate  Court,  and  the*  since  said  executors  gave  bond,  etc.    The* 


giving  of  the  undertaking  to  the  executor, 
if  any  be  required  by  court. 

In  the  case  of  the  Bible  Society  vs 
Weddell,'  reported  in  29th  Cin.  Law 
Bulletin,  Judge  Williams  in  delivering 
the  opinion  of  the  Supreme  Court,  on 
page  147,  says,,  in  discussing  the  rights 
and  liabilities  of  executors,  legatees,  etc: 
"It  may  be  fairly  inferred  from  the 
Statute  mat  a.  legatee  can  require  the 
payment  of  his  legacy  before  the  expira- 
tion of  the  four  years;  but  when  he  does, 
he  may  be  compelled  to  give  bond  and 
security  therein  provided  for. " 

In  Dawson  vs.  Dawson1,  25th  O;  S\  p. 
443,  this  same  doctrine  is  recognized  and 
the  court  say  that  a  legatee  or  distributee 
cannot  maintain  an  action  on  the  bqnd 
against  an -executor,  etc.,  etc.,  within  the 
bar  years  alio  wed  bylaw  for  Creditors  to 
present  their  claims  without  an  order  of 
the  Probate  court  requiri  ng  such  payment. 
This  clearly  shows  that  the  Supreme  cbiirt 
are  of  the  opinion  that  a  legatee  may  sus* 
tain  an  action  against  tjie  executor  with- 
in the  period  of  four  years,  and  that  the 
soand  discretion    of  the  court   maybe 


called  upon  to  say  whether  and  on  what 
conditions  such  legatee  ^may  receive  re- 
lief. 

In  the  case  of  Dawson  et  al.  vs  Patter- 
son et  al.  decided  by  the  Supreme  court 
of  Pennsylvania  and  reported  in  the  16th 
Atlantic  Reporter,  page  38,  in  discussing 
the  discretion  of  executors,  placed  with 
them  by  testator  in  his  will,  as  to  pay- 
ment of  legacies,  etc.,  court  says:  "The 
court .  can  direct  such  legacies  to  be  so 
paid,  notwithstanding  the  discretion  given 
to  the  trustees,  when,  after  the  lapse  of  a 
reasonable  time  since  the  death  of  testa- 
tor, it  appears  that  a  portion  of  the  estate 
can  be  sold  for  that  purpose  without  1  loss 
or  injury.*' 

Prom  this,  and  especially  from  the  de- 
terminations of  our  own  Ohio  courts,  I 
am  led  to  believe  that  this  action  is  prop- 
erly brought,  and  will  have  to  overrule 
the  4th  ground  of  demurrer. 

Now,  as  to  the  propriety  of  court  grant- 
ing the  prayer  of  the  petition.  There 
have  about   seven    (7)    months   elapsed 


time  within  which  debts  are  to  be  proven 
has  not  yet  elapsed.  Ordinarily  it  would 
not  db  to  'order  distribution  of  an  estate 
at  so  early  a  period;  but  there  are  some 
things  shown  by  the  records  of  this  court 
of  which  we  can  take  judicial  notice,  that 
have  a  bearing  on  this  case  and  will  be 
something  of  a  guide  for  action.  In  the 
first  place  the  estate  is  one  of  considera- 
ble value;  it  is  largely  composed  of  v real 
estate. 

Secondly— The  business  in  which  de- 
ceased was  engaged  was  a  partnership,' 
and  the  surviving  partner  has  elected  to 
and  has  taken  said  business,  or  the  inter- 
est of  deceased  therein,  at  its  appraised 
value,  and  paid  same  to  executors  in  cash, 
and  has  also  given  bond  to  the  satisfaction 
of  this  court  for  the  payment  of  all  debts 
of  said  co-partnership. 

Third — By  the  terms  of  the  will  of  said 
Isherwood  this  legacy  was  made  payable 
out  of  the  corpus  of  the  estate,  and  not 
from  income  or  personal  estate  only.  ' 

By  the  laws  of  Ohio  governing  execu- 
tors and  administrators  they  are  required 
to  "proceed  with  .all  diligence'  to  pay  the 
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debts  of  deceased,"  and  to  administer 
estates;  and  that  they  should  settle  as 
speedily  as  possible  is  the  rule  of  all  de- 
cisions. That  when  debts  arc  all  paid  it 
is  the  duty  of  executors  to  pay  legacies 
and  make  distribution  of  the  remaining 
estate  is  well  settled  and  recognized. 

That  no  unnecessary  delay  may  arise  it 
is  provided  by  section  6189  of  the  Revised 
Statutes  that  legatees,  etc.,  may  provide 
for  payment  of  debts  by  leaving  sufficient 
in  hands  of  executors  and  distribute  in 
kind  the  remainder  of  the  estate. 

That  the  condition,  age  and  surround- 
ings of  a  testator  may  be  taken  into  con- 
sideration by  courts  in  determining  prob- 
abilities-which  necessarily  enter  into  any 
calculation  to  be  made  is,  I  believe,  well 
established. 

Then,  what  should  be  done  in  this  case? 
The  testator  was  a  man  well  along  in  life. 
For  some  years  he  had  lived  leisurely  and 
was  more  than  ordinarily  careful  and 
prudent  in  his  matters  of  expense.  The 
debts  for  which  he  might  have  becu 
liable,  growing  out  of  his  co-partnership 
transactions,  are  provided  for  by  the  bond 
of  the  surviving  partner;  a  large  surplus 
of  cash  in  bank,  with  a  small  possibility 
of  any  debts  ever  turning  up  against  the 
estate  for  which  any  part  of  it  may  be  re- 
quired to  pa}'.  Against  any  debts,  so  far 
as  this  legacy  is  concerned,  stands  the  en- 
tire real  estate  of  deceased.  That  we 
could  order  this  legacy  all  paid  to  the  pe- 
titioner, by  requiring  a  bond  of  indemn- 
ity or  to  return,  if  needed,  is  beyond 
question  in  the  mind  of  the  court. 
Should  it  be  made  at  present  without 
such  bond  ?  The  court  believes  it  safe  to 
so  order,  but,  at  he  same  time,  it  should 
always  guard  its  officers  from  all  possible 
risk  or  danger  and  should  leave  them,  as 
near  as  justice  will  permit,  with  all  the 
safeguards  that  the  law  throws  around 
them. 

Under  the  peculiar  circumstances  of 
this  case,  with  a  suit  pending  against  pe- 
titioner which  she  is  unable  to  defend 
without  a  portion  of  this  legacy,  and 
which  if  not  defended  she  fears  will  loose 
to  her  valuable  property  rights,  and  being 
so  situate  that  to  compel  her  to  give  a 


bond  when  not  absolutely  necessary, 
would  work  to  her  a  great  hardship,  I 
am  of  the  opinion  that  good  conscience 
requires  that  I  make  an  order  that  the  ex- 
ecutors of  said  Francis  P.  Isherwood  pay 
over  to  said  legatee,  Libbie  Maria  Isher- 
wood, without  requiring  of  her  -a  bond  to 
rcfuud  in  case  later  found  indebtedness 
should  require  it,  the  sum  of  (3000,  less 
what  she  has  heretofore  had  on  said  leg- 
acy from  said  executors.  It  is  so  ordered. 
Exceptions  noted. 

A  Common  Carrier. 

Harmon,  J. 
32906— T.  A.  A.  &  N.  M.  Ry  Co.  vs  M. 

C.  R.  R.  Co. 

The  M.  C.  R.  R.  Co.  used  tracks  of  the 
T.  A.  A.  &  N.  M.  Ry  Co.  from  Alexis  to 
the  Pennsylvania  depot.  The  latter  com- 
pany charged  for  such  use,  in  the  beginn- 
ing 50  cents  per  car,  but  subsequently  in- 
creased the  charge  to  $1.00  per  car  and 
later  to  $2.00  per  car.  Defendant  com- 
pany paid  the  charges  at  the  rate  of  50 
cents  per  car  and  at  the  increased  rate  of 
£1.00  per  car.  They  refused  to  pay  at  the 
rate  of  {2.00  per  car  but  continued  to  use 
the  tracks. 

On  the  first  trial  the  court  held  that  the 
T.  A.  A.  &  N.  M.  Ry  Co.,  in  permitting 
such  use  of  its  tracks  by  the  M.  C.  R.  R. 
Co.  was  not  performing  the  duty  of  a 
common  carrier  and  therefore  had  a  right 
to  charge  whatever  they  saw  fit  for  the 
use  of  said  tracks;  and  that  the  M.  C.  R. 
R.  Co.  could  elect  whether  it  would  use 
said  tracks  and  pay  what  the  T.  A.  A.  & 
N.  M.  Ry  Co.  elected  to  charge  or  not. 
A  verdict  for  about  $19000  was  returned  for 
the  plaintiff. 

Defendant  filed  a  motion  for  a  new  trial 
and  upon  a  further  consideration  of  the 
facts  the  court  held  that  the  T.  A.  A.  & 
N.  M.  Ry  Co.,  in  permitting  the  use  of 
said  tracks,  was  performing  the  duty  of  a 
common  carrier  in  supplying  an  instru- 
mentality of  transportation  and  could 
charge  for  such  use  only  arcasonabesum; 
that  evidence  as  to  whether  or  not  the 
charge  of  $2.00  was  a  reasonable  one 
should  have  been  left  to  the  jury  and  that 
the  refusal  to  permit  evidence  tending  to 
show  that  #2.00  was  unreasonable  was 
error. 

Verdict  set  aside  and  new  trial  granted. 
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Supreme   Court. 


SUPREME    COURT    PROCEEDINGS. 

Thursday,  April  17,  1S94. 

General   Docket. 

2318.  Susan  Fleming  vs  Dorothy  Tur- 
ner- Error  to  the  Circuit  Court  ol  Pick- 
away county.    Judgment  affirmed. 

2596.  I.  J,  Miller  ct  alt  trustee  vs  J.  D. 
Inskeep,.treas.  et  al.  Error  to  the  Cir- 
cuit Court  of  Logan  county.  Judgment 
affirmed. 

2627.  The  P.,  C.  &  St.  I*.  Ry.  Co.  vs 
James  W.  Wilkin.  Error  to  the  Circuit 
Court  of  Tuscarawas  county.  Judgment 
affirmed. 

2721.  John  F.  Clawson  vs  A.  M.  Beat- 
tic,  adm'r.  etc.  Error  to  the  Circuit 
Court  of  Huron  county.  Revivor  in 
name  of  Abram  Harris  adm'r.  of  John  F. 
Clawson  deceased. 

2735.  Xavicr  Bruilport  vs  Ross  Wise. 
Error  to  the  Circuit  Court  of  Brown 
county.    Judgment  affirmed. 

2749.  Scott  Stevens  vs  Edward  Swer- 
lein,  guardian  etc.  Error  to  the  Circuit 
Court  of  Wyandot  county.  Judgment 
affirmed. 

3646.  C.  M.  McPherson  vs  Boyd  E. 
Furnas,  auditor.  Error  to  the  Circuit 
Court  of  Miami  county.  Judgment 
affirmed. 

3664.  The  F.  Schumaker  Milling  Co. 
vs  Win.  F.  Schoener.  Error  to  the  Cir- 
cuit Court  of  Summit  county.  Judgment 
affirmed.     Burket,  J.  dissents, 

3666.  The  United  Firemens*  Insur- 
ance Company  vs  Mary  Kukral  et  al. 
Error  to  the  Circuit  Court  of  Cuyahoga 
county.     Judgment  affirmed. 

The  following  causes  on  the  General 
Docket,  are  dismissed  for  want  of  pre- 
paration. 

2758.  Evertt  G.  Herrick  vs  the  Buck- 
eye Brewing  Co.  et  al.  Error  to  the 
Circuit  Court  of  Lucas  county. 

2764.  John  Matthews  vs  Matthew 
Hanna.  Error  to  the  Circuit  Court  of 
Fayette  county. 

2766.  The  Seneca  County  Mutual  In- 
surance Co.  vs  the  Bowling  Green  Glass 
Co.  Error  to  the  Circuit  Court  of  Wood 
county. 

2770.  Thomas  F.  Thresher  vs  Edwin 
R.  Stilwell  et  al  ex'rs  et  al.  Error  to  the 
Circuit  Court  of  Montgomery  county. 

2777.  George  B.  Smythe  vs  Martha 
Wintermute.  Error  to  the  Circuit  Court 
of  Licking  county. 

2778.  James  Nelson'  vs  Louis  Zettler 
et  aL  Error  to  the  Circuit  Court  of 
Franklin  county. 

2780.    The    Seneca  Mutual  Fire  Ins. 


Co.  vs  L.  Gast  &  Co.  Error  to  the  Cir- 
cuit Court  of  Franklin  county. 

2782.  Win.  Carlin  vs  Wm.  L.  Kramer 
Error  to  the  Circuit  Court  of  Hancock 
county. 

2 795-  Lewis  Gade  vs  Jacob  Hercules. 
Error  to  the  Circuit  Court  of  Hancock 
county, 

2800.  Daniel  Hull  vs  Samuel  O.  Ew- 
ing,  sheriff  et  al.  Error  to  the  Circuit 
Court  of  Mahoning  county. 

2813.  C.  E.  Riley  et  al  vs  The  Ohio 
Oil  Co.  Error  to  the  Circuit  Conrt  of 
Auglaize  county. 

2815.  Wm.  *R.  Ogier  et  al  vs  Alex- 
ander G.  Patten.  Error  to  the  Circuit 
Court  of  Franklin  county. 

2825.  Robert  H.  Thorpe  et  al  vs  Leon- 
ard Mornington.  Error  to  the  Circuit 
Court  of  Clarke  county**, 

2830.  Thomas  O.  Phinney  vs  Alinira 
Reed  et  al.  Error  to  the  Circuit  Court  of 
Franklin  county. 

2835.  James  R.  Woodworth  vs  Han- 
nah Miller  et  al.  Error  to  the  Circuit 
Court  of  Wayne  county. 

2836.  C.  Aultman  &  Co.  V.  Hairy  M. 
Haines.  Error  to  the  Circuit  Court  of 
Union  county. 

2837.  John  Ward  vs  David  People  et 
al.  Error  to  the  Circuit  Court  of  Darke 
county. 

2840.  B.  J.  Redmond  vs  the  Harris 
Stove  Pattern  &  Machinery  Co.  Error  to 
the  Circuit  Court  of  Vinton  county. 

2847.  Walter  C.  Tisdcll,  Auditor  et  al, 
vs  Samuel  Wire.  Error  to  the  Circuit 
Court  of  Lake  county. 

The  following  causes  on  the  General 
Docket  arc  dismissed  for  failure  to  file 
printed  record. 

3891.  Dora  M.  Morse  et  al,  vs  Ezra  J. 
Potter  etc.  Error  to  the  Circuit  Court 
of  Cuyahoga  county. 

3909.  J.  B.  Doncy  &  Co.  a  partnership 
&c.  vs  David  M.  Young.  Error  to  the 
Circuit  Court  of  Franklin  county. 

3912.  Michael  Muller  vs  Edward  H. 
Weisscnborr  et  al.  Error  to  the  Circuit 
Court  of  Hamilton  county. 

3914.  Lemuel  M.  Southern  vs  Grant 
D.  Williams.  Error  to  the  Circuit  Court 
of  Cuyahoga  county. 

Motion  Docket. 

2142.  Benjamin  F.  Bushnell  vs  The 
State  of  Ohio.  Motion  by  plaintiff  to  ad- 
vance cause  No.  3538,  on  the  General 
Docket.  Oral  argument  requested,  mo- 
tion allowed  and  request  for  oral  argument 
noted. 

2143.  Cassiua  Trumkey  et  al,  vs  the 
State  of  Ohio    ex  ret    Brownell  Hull  ct 


.    H 
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el,  Trustees.  Motion  by  defendant  to  ex- 
tend-time  (30  deys)  to  tile  printed  briefs 
in  cause  No.  2788,  on  the  General  Docket. 
Motion  allowed. 

6144.  James  McCloud  et  al,  vs  the  City 
of  Columbus.  Motion  by  plaintiff  to  ad- 
vance No.  3933,  on  the  General  Docket. 
Motion  overruled. 

2145.  0The  Cincinnati  Inclined  Plane 
Ry  Co.  vs  The  City  of  Cincinnati.  Mo- 
tion by  pleintiff  to  advance  No.  3872,  on 
the  General  Docket.  Oral  argumeut  re- 
quested. Motion  allbwed  and  request  for 
oral  argument  noted. 

2146.  Andrew  Oberlin  et  al,  vs  Rezin 
B.  Wasson  et  al.  lotion  by  plaintiff  to 
advance  No.  394o,on  the  General  Docket. 
Oral  argument  requested.  Motion  al- 
lowed ang  request  for  oral  argument  not- 
ed. 

2147.  Andrew  Oberlin  et  al,  vs  Rezin 
B.  Wasson  et  al.  Motion  by  defendant 
for  more  complete  record  in  cause  No. 
3940,  on  the  General  Docket.  Oral  argu- 
ment requested.  Motion  sustained  as  far 
as  to  require  the  plaintiff  to  print  the  re- 
ply and  overruled  in  all  other  respects. 
Request  for  oral  argument  noted. 

2148.  William  Monypeny  vs  Joseph 
Metz.  Motion  by  defendant  to  advance 
cause  No.  3920, on  the  General  Docket. 
Motion  allowed. 

2140.  The  Gill  Car  Mfg  Co.  and  Wilson 
■  L.  Gill  vs  Edward  C.  Roberts  et  al.  Mo- . 
tiou  by  plaintiffs  for  extension  of  time  to 
file  printed  briefs  in  cause  Kos.  2818  and 
2819,  on  the  General  Docket.  Motion  al- 
lowed and  time,  extended  to  May  30. 1804. 

2150.  The  B.  &  O.  R.  R.  Co.  vs  Daniel 
S.-Ambach.  Motion  by  defendant  to  dis- 
miss cause  No  3941,  on  the  General 
Docket.     Motion  overruled. 

2152.  The  C.  C.  C.  &  I.  Ry  Co.  vs 
Charles  V.  Rasey.  Motion  by  defendant 
to  advance  cause  No.  3907,  on  the  General 
Docket.     Motion  allowed. 


March.  13,  1894. 

2497— John  N.  Mckcdn  vs  Harriet  Fer- 
guson* 

Error  to  the  Circuit  court  of  Trumbull 
county. 

Washington  Hyde  for  plff  in  error. 

Izant  &  Stewart  for  deft  in  error. 

BY  THE  COURT. 

Prior  to  the  eleventh  day  of  April,  1871, 
L.,  then  a  married  man,  gave  a  mortgage 
on  lands  to  M.,  the  wife  of  L.  not  join- 
ing, and  on  that  day  the  wife  of  L.  filed 
her  petition  against  her  husband  for  di- 
vorce and  alimony,  and  described  in  her 
petition  the  lands,  and  the  mortgage 
thereon.     At  the  June  term,  1871,  a  di- 


vorce was  granted  to  her  by  reason  of  the 
aggressions  of  her  husbaw},  and  the 
mortgaged  lauds  were  decreed  to  her  as 
alimony,  subject  to  the  payment  of  the 
mortgage. 

In  1873,  M.  obtained  a  decree  of  fore- 
closure of  his  mortgage  againat  L.  and 
his  divorced  wife  and  in  1878  the  lands 
were  sold  under  said  decree  and  bid  in  by 
M.,  sale  confirmed,  deed  made,  and  M. 
put  in  possession  of  the  lands.  In  May, 
1887,  I,,  died,  and  thereupon  his  widow, 
who  had  married  a  Mr.  Ferguson  in  the 
meantime,  began  suit  against  M.  for 
dower  in  the  land.  Held:  That  she  is 
not  entitled  to  such  dower.  It  is  urged  in  '. 
behalf  of  the  widow  that  she  never  re- 
linquished her  right  of  dower  in  the 
lands;  that  the  conditions  of  the  mort- 
gage being  then  broken,  L-  had  no  title 
to  the  lands,  but  only  an  equity  of  re- 
demption; that  this  equity  of  redemption 
only  was  allowed  to  her,  and  not  the  full 
title  to  the  lands. 

Section  5699  Revised  Statutes,  provides 
that  where  the  wiie  procures  a  divorce 
from  her  husband,  by  reason  of  his  ag- 
gression,'she  shall,  among  other  things, 
if  she  survive  him,  "be  entitled  to  her 
right  of  dower  in  the  real  estate  of  her 
husband,  not  allowed  to  her  alimony,  of 
which  he  was  seized  at  any  time  daring 
coverture,  and  to  which  she  had  not  re- 
linquished her  right  of  dower." 

This  section  of  the  statute  deals  with 
the  land,  rather  than  with  the  title.  The 
decree  in  the  divorce  case  ordered  that 
she  have  and  hold  in  her  own  right  the 
lands  in  question^  and  ordered  I*,  to  con- 
vey the  same  to  her,  and  in  default  that 
the  decree  stand  and  operate  as  such  con- 
veyance. She  iprayed  to  have  the  land 
allowed  to  her  as  alimony,  and  when  so 
allowed  she  accepted  it,  resided  therein, 
and  paid  a  small  part  of  the  mortgage 
debt.  By  the  express  provisions  of  the 
statute  she  is  not  entitled  to  dower  in  the 
same  lands  allowed  to  her  as  alimony. 

The   judgment  of  the  Circuit  Court, 
allowing  her  dower,  is  reversed,  and  the 
judgment  of  the  court  of  Common  Pleas 
is  affirmed. 
Judgment  reversed. 
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SATURDAY.  APRIL  a8>  1804. 


OF  INTEREST  TO  EVERY  LAWYER. 


•  The  reception  accorded  to  .the  weekly 
edition  of  the  Toledo  Legal  News  has 
been  very  gratifying  tb  us  and  the  im- 
mediate returns  from  outside  towns-  in- 
dicate that  the  publication  is  likely  to  re- 
ceive universal  support. 

The  first  issue  was  faulty"  in  many  re- 
spects owing  to  a  variety  of  causes,  the 
most  prominent  of  which  was  inexperi- 
ence in  arranging  matter  for  a  strictly 
legal  publication.  Those  who  received 
sample  copies  of  the  first  issue  will  also; 
receive  this  one,  gratis,  and  we  hope  its 
merits  and  improvements  will  be  care*' 
fully  observed.  We  do  not  expect,  'how- 
ever, to  attain  anything  like  perfection, 
for  some  little  time.  Eventually  the 
manifold  duties  of  editing  and  managing 
such  a  journal  as  we  expect,  to  publish, 
and  we  have  a  lofty,  up  to  date  ideal  in 
this  line,  will  be' developed  to  .a  point 
where  there  will  be  no  occasion  for  apol- 
ogies and  little  room  for  criticism.  In 
the  mean  time  we  believe  the  Legal 
News  will  offer,  with  all  that  may  be 
lacking  of  crude  in  its  character  or  make 
up,  abundant  information  to  entitle  the 
enterprise  to  your  support.  .  It  belongs 
to  your  profession,  it  will  watch  and  con- 
sult your  interests,  and,  if  properly  sup- 
ported, will  be  a  credit  to  your  state. 

It  will  be  well  to  remember,  t  >o,that  "he 


who  gives  promptly  gives  twice  as  much," 
And  this  is  particularly  true  of  "giving" 
the  support  which  is  due  to  an  enterprise. 
This  one  has  come  to  stay  but  it  will  ar- 
rive at  maturity  and  greater  usefulness, 
if  you  are  prompt  in  recognizing  it. 

At  present  the  business  demands  our 
close  attention  to  a  multitude  of  details 
at  the  home  office  and  we  shall  make  no 
personal  solicitations  for  subscribers. 
Those  w.ho  require  the  information  we 
furnish,  and  it  is  invaluable  to  -every 
practicing  attorney  in  Ohio,  should  sub- 
sc  -ibe  at  once.  We  shall  require,  after  a 
tew  months,  all  subscriptions  to  be  paid 
yearly  in  advance,  but  in  order  to  give  the 
public  a  chance  totake  the  journal  op  trial 
we  will  accept  subscriptions  for  tliree 
months^ayahle  in  advance'.  No  more 
sample  copies  will  be  furnished  and  for 
that  reason  we  again  briefly  state  ,the  in- 
formation which  the  Legal  News  will 
contain: 

Supreme  Court  decisions. 

Decisions  of  the  6th  Judicial  Circuit 
in  all  counties  in  the  district,  viz: 

Erie May  28       November  14 

November  30 
November  7- 
September  17 
December  11 
December  3 
November  J6 
October      22 

This  does  not  mean  that  we  will  pub- 
lish a  decision  from  that  court  occasion- 
ally but  means,  that  we  will  publish  every 
decision  rendered  by  that  Court  and  in  all 
the  counties. 

Decisions  of  Common  Pleas  Court  in 
Lucas  county,  each  one  of  importance, 
and  decisions  from  other  parts  of  the 

state. 

Decisions  from  Supreme,  Circuit,  Com- 
mon Pleas  and  other-' Courts  in  all  the 

states. 

New  Laws  passed  by  the  State  Legis- 
lature together  with  such  miscellaneous 
matter  as  will  be  of  interest  to  attornej's. 


Fulton ;' Jimq  11 

Huron ........ May  14 

Lucas.'. 

Ottawa .-, 
Sandusky., 
Williams .; 
Wood. 


„..-.;.«.. Jan.     2  S« 

.....j,, June  9K  D 

,.....'. ..June  18  D 

; -J1111*  *3  '    N 

April  a^  O 


TOLEDO  LEGAL  NEWS 


AMENDMENTS  TO  RULES 


OF     THE      UNITED     STATES     CIRCUIT 
COURT  OF  APPEALS. 


SIXTH  CIRCUIT. 


TERMS. 

One  term  of  this  court  shall  be  held 
annually  on  the  Tuesday  after  the  first 
Monday  of  October,  and  adjourned  ses- 
sions on  the  Tuesday  after  the  first  Mon- 
day of  each  other  month  in  the  year,  ex- 
cept Angust  and  September. 

All  sessions  of  the  court  shall  be  held 
at  Cincinnati,  unless  otherwise  especially 
ordered  by  the  court. 

At  the  October,  February  and  May 
sessions  of  the  court,  hereafter  referred 
to  as  "calendar  sessions,"  there  shall  be 
a  regular  and  peremptory  call  of  a 
calendar  containing  all  the  cases  up*>n 
the  docket  which  under  the  rules  should 
then  be  ready  for  hearing. 

At  other  than  calendar  sessions,  the 
court  will  hear  any  case  upon  the  docket 
in  which  the  record  has  been  printed  and 
briefs  for  both  parties  filed,  provided 
that  there  has  been  also  filed  in  the 
clerk's  office,  on  the  Monday  preceding 
the  first  day  of  such  session,  the  written 
consent  of  counsel  for  both  parties  that 
such  hearing  may  be  had. 

At  other  than  calendar  sessions,  the 
court  will  also  hear,  upon  application 
of  appellant,  an  appeal  for  any  interlocu- 
tory order  granting  a  preliminary  in- 
junction, provided  counsel  for  appellant 
shall  have  served  upon  counsel  for  ap- 
pellee the  printed  record  and  the  printed 
brief  for  appellant  at  least  six  days  be- 
fore the  hearing. 

At  other  than  calendar  sessions,  the 
court  will  also  hear  all  motions  and 
miscellaneous  business,  and  will  an- 
nounce opinions, 
Promulgated  February  23,1894. 
Ride  23  is  amended  so  as  to  read  as  fol- 
lows: 

23. 

PRINTING  RECORDS. 

I.  The  clerk  shall  supervise  the  print- 


ing of  all  records,  and,  upon  the  docket* 
ing  of  a  case,  shall  forthwith  cause  an  es- 
timate to  be  made  of  the  cost  of  printing 
the  record,  and  his  fee  for  preparing  it 
for  the  printer,  and  for  supervising  the 
printing  thereof,  and  shall  at  once  notify 
the  attorney  for  the  plaintiff  in  error  or 
appellant  of  the  amount  of  snch  estimate, 
which  shall  be  paid  to  the  clerk  within 
ten  days  after  such  notice.  If  not  so 
paid,  the  writ  of  error  or  appeal  may  be 
dismissed  upon  *the  motion  of  the  oppo-  - 
site  party,  or  by  the  court  of  its  own 
motion. 

2.  After  the  payment  to  him  of  such 
estimate  the  clerk  shall  cause  at  least 
twenty- five  copies  of  the  record  to  be 
printed  forthwith,  and  shall  furnish  to 
each  of  the  respective  parties  three  copies 
thereof,  and  take  a  receipt  therefor. 

3.  Parties  may  agree,  by  written  stipu- 
lation filed  with  or  prior  to  the  filing  of 
the  record,  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  .be 
heard  on  the  parts  so  printed;  but  tlie 
court  may  direct  the  printing  of  other 
parts  of  the  record. 

4.  If  the  cost  of  printing  and  super- 
vision shall  be  less  than  the  amount  esti- 
mated and  paid,  the  cleric  shall  refund 
the  difference  to  the  party  paying  the 
same.  1  f  the  cost  is  greater  than  the  est  i- 
mate,  the  amount  of  such  excess  shall  be 
paid  to  the  clerk  before  he  shall  file  the 
printed  record  or  deliver  any  copies  there 
oi. 

5.  In  case  of  reversal,  affirmance,  or 
dismissal,  with  costs,  the  amount  paid 
for  printing  and  supervision  shall  be  tax- 
ed against  :he  party  against  whom  the 
costs  are  I  given,  and  shall  be  inserted  in 
the  mandate  or  other  proper  process. 

6.  In  any  case  where  the  case  shall 
have  been  printed  in  the  court  below, 
either  circuit  judge  may,  on  the  written 
application  of  the  plaintiff  in  error  or  ap- 
pellant, order  that  such  printed  record, 
if  properly  indexed,  may  be  used  in  place 
of  the  printing  hereinbefore  provided 
for. 

7.  The  clerk  of  this  conrt  shall  receive 
proposals  for  printing,  which  shall  be 
submitted  to  the  senior  circuit  judge, 
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who  may,  in  his  discretion,   award  such 
printing  to  the  lowest  and  best  bidder, 
and  alt  such  printing  shall  be  done  by 
the  person  to  whom  the  same  is  so  award- 
ed; and,  when  a  case  shall  be  heard  upon 
a  record  printed  in  the  court  below,  the 
cost  for  printing  shall  be  taxed  on  the 
basis  of  snch   bid  for  printing,   except 
when  the  parties  otherwise  agree. 

8.  The  fees  of  the  clerk  of  this  court 
for  supervision  shall  be  the  same  as  those 
of  the  clerk  of  the  supreme  court  for  the 
same  services,  which  are  at  present  desig- 
nated by  the  supreme  court  rule  24,'  as 
follows: 

For  preparing  the  record,  or  a  trans- 
cript thereof,  for  the  printer,  indexing 
the  same,  supervising  the  printing,   and 
distributing  the  printed  copies    to   the 
judges,  the  reporters,  and  the  parties  or 
their  counsel,  fifteen  cents  per  folio. 
Promulgated  January  2,  1894. 
Rule  26  is  amended  to  read  as  follows: 
26. 

FORM    OF    PRINTED     RECORDS,      ARGU- 
MENTS, AND  BRIEFS. 

i.  All  records  shall  be  of  a  uniform 
size,  printed  in  small  pica  type,  24  ems  to 
a  line,  48  lines  to  a  page,  solid,  with  an  in- 
dex, and  a  suitable  cover  containing  the 
tit!e  of  the  court  and  cause, '  the  court 
from  which  the  case  is  brought  to  this 
court,  and  the  number  of  the  case;  size 
of  pages  to  be  9^x7  X  inches,  except 
that  in  patent  cases  the  size  of  the  pages 
shall  be  10^x7  #  inches;*  that  is  to  say, 
large  enough  to  bind  in  copies  of  patent 
office  drawings  and  specifications  without 
folding. 

2.  All  arguments  and  briefs  of  attor- 
neys shall  be  printed,  and  conform  as 
near  a  practicable  to  the  size  of  the  print- 
ed record. 

.Promulgated  January  2,  1894. 

m 

Subscriptions  should  be  addressed  to 

the  Touux)  Legal  News  Go.,  Toledo, 

O.,  and  accompanied  by  remittance  by 

di»ft  or  P.  O.  money  order.     Subscribe 

for  the  Legal  News  for  three  months 

**y  *ay.    At  the  expiration  of  that  time 

you  vill  renew  your  subscription  for  a 


CoTTjrqon  Pleas  Courts 

OF  OHIO. 
The  following  are  among  the  important  and 
interesting  decisions  of  a  recent  date. 


TAXATION  OR  CONDEMNATION 

Not   An  Estoppel— Give  No  Rights  to  Individ 
uttll  Against  the  City. 

33061—  h.  Eliza  Myers  vs  City  of  Toledo, 
action  to  recover  specific  parcel  of  real 
estate  lying  within  limits  of  16th  street 
between  Jefferson  and  Monroe  streets. 

Plaintiff  alleges  that  she  is  the  owner  of 
property  and  entitled  to  possession  and 
that  defendant  wrongfully  with-holds  it. 

The  city  sets  up  three  defences: 

1st — A  general  denial.  2d — Possession 
and  use  as  a  public  street  in  the  city  of 
Toledo  for  more  than  21  years.  3d — Ded- 
ication for  street  purposes  by  James 
Myers,  from  whom  plaintiff  claims  to  de- 
rive title. 

The  reply  denies  the  city's  possession 
for  21  years  and  alleges  plaintiff's  ^and 
those  under  whom  she  claims)  possession 
for  more  than  21  years;  also  denies  dedi- 
cation and  alleges  that  the  city  is  es- 
topped from  claiming  the  property  within 
the  limits  of  city  by  having  taxed  for 
street  improvements,  and  otherwise,  and 
also  by  reason  of  having  commenced  con- 
demnation proceedings  to  obtain  posses- 
sion of  it;  also  alleges  that  the  questions 
have  been  adjudicated  in  an  action  where- 
in J.  W.  and  Sarah  M.  Myers  were  plain- 
tiffs and  the  city  defendant  in  1866  in 
District  Court  of  this  county. 

Held  by  the  C6urt: 
Harmon,  J. 

Plaintiff  showed  a  regular  chain  of 
record  title  from  the  Government  to  her- 
self and  the  issue  made  by  general  denial 
found  for  the  plaintiff. 

The  issue  made  bj*  city's  claim  of  use 
for  street  purposes  found  for  plaintiff, 
such  use  not  being  established;  court 
finds  that  James  Myers  ct  al  in  executing 
what  is  called  the  "Gower  map,"  and  in 
a  decree  of  partition  in  an  action  in  the 
old  court  of  chancery  in  this  county  in 
1846,  and  bj*  the  conveyances  of  James, 
Myers  of  land  platted  upon  the  Gowcr 
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map    since    that    time,   dedicated    16th 
street. 

On  the  issue  made  in  the  reply  in  which 
plaintiff  alleges  that  she,  and  those  under 
whom  she  claims,  have  been  in  posses- 
sion of  property  for  more  than  21  years, 
the  court  finds  that  James  Myers  took 
possession  of  the  property  in  1846,  with 
other  property,  and  immediately  in- 
closed it;  that  that  inclosurc  continued 
until  about  1864,  when  the  fences  became 
dilapidated  and  the  laud  was  thrown  open 
to  commons.  Court  also  finds  that  James 
Myers'  possession  was  not  adverse;  that 
it  was  temporary  and  consistent  with  his 
dedication  of  the  streets  through  that 
tract,  the  city  or  the  public  not  having 
occasion  at  that  time  to  use  the  said 
streets. 

On  the  allegation  of  estoppel  by  taxa- 
tion, assessment  and  proceedings  to  con 
demu  for  street  purposes,  it  is  held  that 
such  proceedings  give  no  rights  to  indi- 
viduals who  may  be  notified  to  pay  taxes 
or  assessments  or  who  may  be  brought 
into  court  upon  condemnation  proceed- 
ings; that  individuals  have  no  occasion  to 
notice  such  proceedings  and  if  they  do 
and  pay  money  expecting  to  get  title 
they  do  it  at  their  peril. 

The  decree  of  the  District  Court  in 
April,  1866,  adjudged  J.  W.  and  S.  M. 
Myers  to  be  owners  of  the  land  at  that 
time  claimed  by  the  city  to  be  within  the 
limits  of  14th  street  between  Jefferson 
and  Monroe  streets.  Plaintiff  here  claims 
through  J.  W.  and  S.  M.  Myers  but  the 
finding  and  decree  of  the  District  Court 
should  not  be  extended  beyond  the  land 
described  in  that  case,  the  title  to  which 
was  quieted  by  that  decree  in  J.  W.  and 
Sarah  M.  Myers.  Moreover  this  ques- 
tion of  adjudication  by  District  Court  in 
1866  was,  in  substance,  passed  upon  and 
decided  against  plaintiff  by  our  Circuit 
Court  in  a  recent  decision  in  Reynolds  vs 
Newton  et  al. 
Judgment  for  defendant. 

Bank  Not  *  Party. 
1 54660 — Dunn     vs     Dewey,    action    on 
promissory  note. 
Harmon,  J. 
Plaintiff  filed  his  petition  and  alleged 


execution  of  the  note  by  defendants;  set 
forth  a  copy  of  the  note  with  endorse- 
ments; stated  t!:at  it  was  unpaid  and  that 
there  was  due  on  it  the  sum  of  $2900. 1 2. 

Defendants,  in  their  answer,  alleged 
that  on  the  day  the  note  became  due 
they  deposited  with  the  First  National 
Bank  of  Toledo  a  check  for  the  amount 
due  on  the  note  and  that  plaintiffs  depos- 
ited the  note  with  the  First  National 
Bank  for  collection.  The  defendants  al- 
leged that  the  bank  accepted  the  crcck, 
charged  it  to  defendants  and  gave  plain- 
tiffs credit  for  that  amount  and  marked 
the  note  paid  and  the  defendants  say,  the 
note  was  paid,  "with  the  aforesaid.*' 
Plaintiffs  then  filed  a  supplemental  peti- 
tion making  the  First  National  Bank  a 
party  defendant. 

In  their  supplemental  petition  plain- 
tins  reiterated  all  the  allegations  of  the 
original  petition  and  referred  to  defend- 
ants answer  and  alleged  that  if  it  was 
true,  as  stated,  that  the  bank  was  a  neces- 
sary party  to  the  action,  and  held  to  the 
payment  of  the  money. 

The  bank  filed  a  demurrer  to  the  sup- 
plemental petition. 

The  Court  holds:  That  the  note  conld 
only  be  paid  in  money  unless  the  plain- 
tins  accepted  something  else  in  lieu  of 
money  and  that  the  note  being  deposited 
with  the  bank  for  collection  it  had  no  an-. 
thority  to  accept  anything  but  money  as 
payment;  that  whether  the  answer  of  de- 
fendants constitutes  a  defense  it  is  not 
necessrry  to  decide,  but  that  the  supple- 
mental petition  alleges  no  facts  which 
constitute  a  cause  of  action  against  the 
bank, 

Denmrrer  sustained. 


GUARDIAN'S  PERSONAL  DEBT. 

Stock     Issued     to     Guardian     in     Return     for 
Stock  owned  by  Estate. 

March*  3,  1894. 
33131 — First  National  Bank  of  Bellcvue 
vs  Merchants  National  bank  of  Toledo,  et 
al.  The  action  related  to  30  shares  of  the 
capital  stock  of  the  Merchants  National 
bank  of  Toledo  which  was  part  of  the 
stock  owned  by  Virginia  B.  Warn  and 
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standing  in  her  name  at  the  time  of  her 
death  in  1S77.  Her  husband,  Monroe  C. 
Warn,  was  appointed  guardian  of  their 
two  minor  children  and  in  1878  the  bank, 
issued  to  him  as  guardian  a  certificate  for 
the  stock  in  controversy,  in  exchange  for 
a  similar  certificate  of  Mrs.  Warn's  stock. 
June,  1890,  Warn  gave  to  the  plaintiff  a 
judgment  note  for  $3,300  payable  on  de- 
mand and  as  collateral  security  endorsed 
and  delivered  to  plaintiff  said  certificate 
held  by  him  as  guardian.  The  plaintiff 
claims  the  stock  by  virtue  of  such  pledge 
and  asks  that  the  stock  be  sold  for  the 
payment  of  such  note.  The  defendant, 
Alctta  B.  Warn,  admx  of  the  estate  of 
Virginia  B.  Warn,  claims  the  stock  as  a 
pa  *  of  the  assets  of  said  estate  and  needed 
for  the  payment  of  debts  again/ 1  said 
estate.  It  was  alleged  by  the  plaintiff 
that  the  money  received  by  Warn  for  the 
note  was  used  by  him  in  improving  the 
homestead  on  Ashland  avenue,  which 
was  owned  by  the  children  subject  to 
their  father's  life  estate,  and  that  on 
June  2,  iSojj  Warn  delivered  to  the  chil- 
dren a  deed  of  conveyance  of  his  life 
estate  in  consideration  of  his  pledge  of 
the  stock  to  the  plaintiff,  and  based  upon 
these  allegations,  numerous  legal  ques- 
tions were  raised  and  discussed. 
Pugsusy,  J. 

The  Court  held  that  the  Merchants 
Iwtk  had  no  authority  to  issue  the  stock 
to  Warn  as  guardian.  It  belonged  to  the 
estate  of  Mrs.  Warn  and  could  be  law- 
fully issued  only  to  the  administrator, 
and  it  was  found  from  the  evidence,  aside 
from  any  question  as  to  the  power  of  the 
guardian  to  pledge  the  stock,  that  the 
plaintiff  did  not  occupy  the  position  of  a 
bona  fide  holder.  No  money  was  loaned 
to  Warn  at  the  time  of  the  pledge  of  the 
stock  and  the  position  of  the  plaintiff  was 
not  in  any  respect  changed  on  account  of 
the  transfer  of  the  stock.  It  was  pledged 
to  secure  the  personal  debt  of  Warn  con- 
tracted in  1887,  for  which  he  gave  his 
note  and  which  note  was  renewed  from 
time  to  time  until  the  demand  note  of 
June,  1890,  was  given. 

It  was  further  found  that  no  part  of  the 
money  received  by  Warn  from  the  plain- 


tiff was  used  in  improving  the  homestead 
and  that  none  of  it  was  borrowed  for  that 
purpose  and  also  that  the  allegation  of  an 
acceptance  by  the  children  of  their 
father's  life  estate  in  place  of  the  stock 
was  not  sustained  by  the  proof.  And  it 
was  held  that  such  an  agreement  if 
proved,  would  not  be  binding  upon  the 
children  in  equity.  Since  becoming  of 
age  they  have  done  everything  that  was 
possible  to  repudiate  any  arrangement  by 
which  it  was  sought  to  deprive  thcin  or 
their  mother's  estate  of  the  stock. 
The  Court  held  that  the  admx  was  en- 
titled to  the  stock  and  that  plaintiff  had 
no  equities  in  it  as  against  her  claims  or 
the  claims  of  the  children.  A  decree  was 
rendered  finding  the  equities  of  the  case 
with  defendants  and  ordering  the  cancel- 
lation of  the  certificate  in  question  and 
the  issuing  of  a  new  certificate  for  a  like 
amount  to  the  admx. 


FUNDS  OF  AN  KSTATE. 

Administrator  Churned  with  Interest. 

34551 — In  the  matter  of  the  estate  of 
Wm.  Thornton,  deceased;  action  to  re- 
cover interest  on  money  held  by  an  ad- 
ministrator. Thornton  died  in leav- 
ing unknown,  non-resident  heirs. 
Lrmmon,  J. 

Court  held  that  the  weight  of  authori- 
ties in  United  States  docs  not  warrant 
charging  an  .administrator  with  interest 
unless  it  is  shown  that  the  money  was 
used  by  him,  that  he  obtained  interest  on 
it  or  valuable  use  of  it  or  that  he  held  it 
such  a  length  of  time  as  would  make  it 
inequitable  not  to  allow  interest  on  it. 
Bui  that  it  is  competent  for  the  legisla- 
ture to  provide  regulations  governing 
such  matters  and  that  by  section  6191  R. 
S.,  which  appears  to  be  a  legislative  reg- 
ulation looking  toward  the  employment 
of  funds  in  care  of  an  administrator,  it  is 
provided  that  if  any  sum  of  money  shall 
remain  in  the  administrator's  hands  for 
six  months  he  may  apply  for  an  order  of 
the  Probate  Court  permitting  him  to  in- 
vest such  funds  for  the  benefit  of  the  heirs. 
It    did    not    appear    that  any  order  was 
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made  regarding  the  investment  of  funds 
in  this  case  or  that  any  such  order  was 
asked  for  by  the  administrator.  It  did 
appear,  however,  that  there  was  no  rea- 
son for  holding  the  funds  unemployed, 
because  the  administrator's  account  filed 
appears  to  have  been  a  complete,  final 
account  and  nothing  remained  for  him  to 
do  but  turn  the  property  over  to  the 
heirs. 

They  were  not  here  and  the  evidence 
did  not  show  what  was  done  in  reference 
to  finding  them  other  than  a  charge  of 
1 10  for  such  services.  Court  held  that 
after  the  administrator  made  his  final  re- 
port showing  nothing  necessary  to  ,be 
done  except  to  make  a  settlement  with 
the  heirs  the  balance  due  them  should 
have  been  invested  for  their  benefit 

There  was  no  evidence  that  the  admin- 
istrator ever  received  any  benefit  from  or 
interest  on  the  money.  He  kept  it  in  his 
hank  account,  with  his  own  funds.  Court 
held  that  under  the  Statute  referred  to 
money  should  have  been  put  at  interest 
or  that  the  administrator  should  have  at 
least  called  the  attention  of  the  Probate 
Court  to  it.  That  the  word  "may*,"  as 
used  in  the  Statute,  meant  must,  and  im- 
posed upon  the  administrator  the  .duty  of 
investing  the  funds.  Ordered  that  'ad- 
ministrator be  charged  with  interest  on 
balance  in  his  hands. 


CONTRACT   FOR  SAI,B    OF  STOCK.: 

Property  Destroyed  Wtiile  Negotiations  Peud- 
;  ^       'ing.  ';s-  ', 

LgMtfON,  J. 

.  34449^-Davis  vs.  Parker.  Hatt  4».  re- 
cover $1,006  paid  as  part  ofpurcbaae^ric? 
on  property  destroyed  by  the  falling. of 
the  Wheeler  Opera  House  wall  and  the 
subsequent  conflagration. M  Davis  and, 
Parker  had  entered  into  a  contract,  the 
first  paragraph  of  which  provided  that 
Parker  •  should  sell  to  Davis  all  fixtures, 
including  horses  and  wagons,  used  in  His 
'  grocery  aud  meat  market  business,  for 
£1,415 — of  which  the  latter  had  .paid 
$1,000. 

The  following  paragraph  of  the  con- 
tract was  in  relation*  to  a  sale  of  the  stock 


and  contained  the  provision  that  if,  upon 
inventory,  the  total  amonnt,  including 
the  sum  for  which  the  fixtures  were  sold, 
did  not  exceed  $3,000,  Davis  should  pay 
cash.  If  the  amount  exceeded  (3,000 
the  balance  should  be  secured  by  mort- 
gage- 

The  issue  between  plaintiff  and  defend- 
ant involved  the  question  whether  prop- 
erty which  was  the  subject  of  contract  be- 
tween the  parties  had,  before  same  was 
injured  or  destroyed,  become  the  proper- 
ty of  plaintiff  or  remained  the  property 
of  defendant. 

The  plaintiff  claimed  it  had  not  become 
his  property,  and  that  the  transaction  in- 
volving the  contemplated  purchase,  by 
plaintiff  had  not  been  completed.  *  That 
parties  intended  to  do  and  perform  many 
other  matters  before  it  should  be  turned 
over  to  plaintiff. 

On  the  contrary,  defendant  claimed 
that  contract  had  force  and  effect  to  con- 
vey and  put  over  to  plaintiff  the  title  and 
ownership  of  the  property  described  in 
the  first  paragraph  of  the  contract,  and 
that  the  remainder  of.  property  described 
in  contract  became  property  of'  plaintiff 
by  force  and  effect  of  contract  upon  the 
completion  of  the  inventory*  That  the 
inventory  was  completed  on  the  19th  (the 
fire  was  on  the  evening  of.  the  20th)  and 
that  the  ownership  of  the  property  had 
become  vested  in  Davis,  but  that .  Parker 
had  the  right  to  retain  possession  until 
the  money  was  paid.  'that  the  agree- 
ment for  a  sale  of  the  fixtures  and  the 
agreement  for  a  sale  of  the  stock  were 
separate  and  distinct  contracts. 

This  the  plaintiff  denied,  and  claimed 
that  the  .contract  constituted  one  indivis- 
ible contract,  and  that  no  portion,  of  the 
property  became  plaintiffs  until  all 
matters  of  contract  had  been  adjusted. 
That  parties  were  to  have  met  on  the 
morning  after  the  fire  to,  complete'  the 
purchase  and  that  tbe  destruction  of  trje 
property  intervened  and  prevented  a  com- 
pletion of  the  contract. 

Evidence  indicated  that  Parker  imme- 
diately after  the  fire  understood  the  lofes 
would  fall  on  him  und  that  while  the 
inventory    Jiad  been  completed   parties 
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were  to  lme  met  on  the  morning' after 
the  fire  to  complete  the  transactions. 
Parker  filed  proof  of  loss  with  one  insur- 
ance company  claiming  the  stock  be- 
longed to  him  absolutely  .  and  with  an- 
other company  for  loss  on  fixtures,  alleg- 
ing that  Le  was  the  owner  subject  to  such 
rights  as  were  acquired  by  Davis  under 
the  contract  which  was  set  forth. 

Judge  Lemmon  charged  the  jury,  in 
substance,  as  follows: 

The  contract  between  plaintiff  and  t  de- 
fendant is  not  two  different  contracts*  but 
one  indivisible  contract.  It  Contemplates 
a  sale  and  purchase  of  all  property  belong- 
ing to  the  business  and  when  any  be- 
came the  plfPs  property  it  all  became  so. 
There  was  a  modification  of  the  written 
contract  by  oral  agreements  relative  to 
the  amount  of  stock.  It  was  competent 
for  the  parties  to  settle  between  them 
when  the  property  should  vest  in  the 
purchaser  and  it  is  competent,  in  determ- 
ining that  time, to  inquire  what  the  parties 
intended.  "We  say  to  you  that  -when  the 
terms  of  a  sale  of  specific  goods  are 
agreed  upon  and  the  bargain  is  struck 
and  every  hing  which  the  seller  has  to  do 
with  the  goods  to  complete  the  contract 
the  sale  becomes  in  general /perfect  and 
the  property  at  the  risk  of  the  buyer.  It 
must  be  reniembcred,  however,  that  the 
parties  by  their  agreement  and  under- 
standing fix  the  time  when  the  property 
is  to  become  the  property  of  the  pur- 
chaser and  that  the  rule  above  stated  Is  a 
rule  of  construction  only  when  no  under- 
standing or  agreement  has  been  pre- 
pared." 

Iforalargreementhadybeen  entered  into 
concerning  the  stock  and  the  amount  to 
he  sold  and  purchased,  terms  of  payment, 
etc,,  it  became  competent  for  the  jury  to 
inquire  what  was  the.  contractor  the  in- 
tention and  understanding  of  the  parties. 
In  determining  this  the  jury  might,  the 
Court  said,  consider  the  acts  of  the  par- 
ties prior  to,  at  the  time  and  after  the 
accideut.  'if  they  found  the  fact  to  be 
that  written  contract  contained  all  the 
agreements  of  the  parties  and  that  the 
defendant  had  performed  all  the  condi- 
tions of  the  contract  and  simply  held  the 


property  awaiting  the-plaintiffs  perform- 
ance of  his  contract  the  verdict  nmst  be 
for  the  defendant. 
Verdict  for  plaintiff  $1,048.50. 


PAYMENT  TO  CONTRACTOR 


In  Settlement  of   Account  for  Materials    Pre- 
viously Received.    Unauthorized. 


35279 — Resting  va  Donohuc,  involving 
rights  of  mortgagees  and  claimants  under 
mechanics  Lfens,  principal  question  was 
as  to  payment  by  a  Loan  Company  of 
money  borrowed  for  building  purposes, 
The  defendant,  Mrs.  Donahue,  had  con- 
tracted for  aloan  of  $2,200  to  be  advanced 
to  the  contractor  and  expended  unde»  her 
direction,  or  her  husband's,  acting  as  her 
agent.  •   •  ■  *   » 

Harmon,  J. 

Certain  payments  were  made  and  at  the 
time  when  the  tfcird  became  due  the  con- 
tractor  had  Ijeconic  embarrassed.  In. 
order  to  enable  him  to  go  on  with  the, 
building  Donohuc  told  the  Loan  Com- 
pany to  advance  money  necessary  to  do 
so.  Subsequently,  finding  that  the  work 
was  not  being  done,  Donohue  notified 
the  Loan  Company  to  pay  no  more 
money  to  the  contractor.  Evidence  in- 
dicated that  immediately  after  Donohuc 
directed  the  secretary  of  the  Loan  Com- 
pany to  pay  money  to  the  contractor,  the 
latter  went  to  the  Western  Mfg.  company 
and  agreed  to  turn  $600  of  the  fSoo  still 
coming  to  him  over  to  the  them  in  settle- 
ment of  an  account,  not  for  supplies  to 
go  on  with  the  building  but  in  settlement 
of  account  for  supplies  already  received. 
The  Western.  Mfg.  compaii}'  verified  his 
statement  concerning  money  due  from 
the  Loan  Company,  and  secured  from  its 
secretary  a  promise  to  turn  it  over  to 
them,  which  was. subsequently  done. 

Held  that  this  was  without  authority  of 
.Mrs.  Donohne  or  her  agent,  and  that  the 
Loan  Company  had  no  authority  to  ap- 
ply the  money  without  same;-  that  the 
payment  therefore  did  not  apply  on  the 
loan,  and  that  the  Loan  Company  must 
make  good  the  amount  paid  to  the  West- 


.** 
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cm  Mfg.  company  for  distribution  among 
present  licnholders. 

Delay  in  completing  the  building,  de- 
lay in  making  the  payments,  court  held 
that  one  offset  the  other. 


DORMANT  JUDGMENT 


Cnnimt  he  Revived  in  Common  Pleas  Court  by 
l»'iliti|r  Transcript  and  Bringing  Suit. 

34680—  Kopf  vs  Denning. 
Harmon,  J. 

The  petition  in  this  case  states  that 
plaintiff  obtained  judgment  against  de- 
fendant before  Justice  of  the  Peace  in 
1S76.  Execution  immediately  issued  and 
was  returned  unsatisfied.  In  May,  1893, 
transcript  from  the  docket  of  the  justice 
was  obtained  and  filed  in  the  clerk's  office 
of  this  court.  Petition  filed  on  May  29th 
1893,  states  amount  of  judgment  and 
costs,  and  that  it  is  wholly  unpaid,  and 
prays  to  revive  the  judgment  and  for  "all 
proper  relief." 

A  summons  wds  issued  and  endorsed 
"action  to  revive  dormant  judgment  and 
for  money  only. "  Defendant  answered, 
and  case  was  submitted  to  the  court,  wit- 
nesses sworn  and  testified. 

The  court  held  that  the  judgment 
could  not  be  revived  but  that  on  the  alle- 
gations contained  in  the  petition  and 
under  the  prayer  for  "all  proper  relief ," 
plaintiff  might  have  judgment  against  de- 
fendant for  the  amount  of  the  judgment 
before  the  justice,  and  costs,  with  in- 
terest from  June  13,  1876,  the  day  when 
the  judgment  was  entered  on  the  docket 
of  the  justice  of  the  peace. 


ORDINARY  PRUDENCE 

Requires   Exercise  of  Faculties  of  Seeing  and 
Hearing. 

Krasinski  vs  Mich.  Central  R.  R.  Co. 
Personal  injury  suit— Motion  to  arrest 
case  from  jury  at  close  of  plaintiff* s  testi- 
mony. 

Krasinski,  a  teamster,  was  iujured  at 
Michigan  Central  crossing,  Wagon 
Works.     Evidence  indicated  chat  lumber 


was  piled  on  each  side  of  the  roadway: 
on  the  right  hand  side  there  was  a  space 
of  16  to  20  feet  from  the  westerly  rail  of 
the  main  track  io  the  lumber  pile;  on  the 
left  lumber  was  also  piled,  but  evidence 
did  not  indicate  the  distance  from  the 
track. 

Krasinski,  the  evidence  showed,  was 
driving  along  slowly  and  as  he  approach- 
ed the  trark  looked  to  the  left  but  not 
to  the  right.  His  testimony  was  to  the 
effect  that  he  looked  io  the  north  (his 
left)  and  before  he  could  look  to  the 
south  he  was  struck  by  a  train  from  that 
direction.  The  evidence  indicated,  how- 
ever, that  he  had  ample  time  to  do  so  for 
his  horse  had  crossed  the  track  and  was 
not  injured  in  the  accident. 
Harmon,  J. 

Although  the  evidence  indicated  that 
the  train  was  running  at  a  high  rate  of 
speed,  and  approached  the  crossing 
without  warning,  the  court  held  that  the 
law  as  laid  down  in  Penn.  Co.  vs  Rath- 
geb.  32  Ohio  State,  was  applicable  to  the 
present  case. 

In  that  decision  the  supreme  court 
held  that  "ordinany  prudence  requires 
that  a  person  in  full  enjoyment  of  facul- 
ties of  hearing  and  se«ing,before  attempt- 
ing to  pass  over  a  known  railroad  cross- 
ing, should  use  both  for  the  purpose  of 
discerning  and  avoiding  danger  from  ap- 
proaching trains,  and  omission  to  do  so, 
without  reasonable  excuse  therefor,  is 
negligence  and  will  defeat  action  by  such, 
person  for  injuries  to  w-hich  such  negli- 
gence contributes.** 

Court  directed  and  jury  found  a  ver- 
dict for  deft. 


Appeal  Bond. 

35698 — Geirl  vs  the  Metropolitan  I^ifc 
Ins.  Co.  Motion  to  quash  appeal,  appeal 
bond  signed  by  Ketcham  National  Bank. 
Harmon,  J. 

It  was  contended  that  the  bank  had  no 
authority  to  bind  itself.  Court  held  that 
while  this  was  undoubtedly  true  it  was 
not  sufficient  ground  for  quashing  an  ap- 
peal, but  that  party  might  be  required  to 
give  additional  bond;    motion  overruled. 
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SUPREME  COURT  OF  ILLINOIS. 

Opinion  filed  march  31,  1S94. 
William  A.  Stanton  v  City 
of  Chicago. 
Appeal /row  County  Court  of  Cook  co. 

SPECIAL  ASSESSMENT  FOR  SEWER- 
ORDINANCE  DOES  NOT  STATE  THAT 
SEWER  IS  IN  CHICAGO. 

That  the  ordinance  levying  a  special  as- 
sessment for  the  construction  of  a  sewer, 
cot  showing  that  the  sewer  to  be  const- 
ructed, was  within  the  limits  of  the  city  of 
Chicago,  the  order  of  the  County  Court 
confirming  the  assessment  is  reversed  — 
[Ed.  Chicago  Legal  News. 

Craig,  J. — This  is  au  appeal  from  the 
County  Court  of  Cook  County  confirming 
a  special  assessment  levied  for  the  pur- 
pose constructing  a  proposed  sewer  and 
the  only  question  presented  by  the  record 
is  in  regard  to  the  sufficiency  of  the  ordi- 
nance. That  part  of  the  first  section  of 
the  ordinance  which  is  material  to  the 
present  inquiry  is  as  follows: 

Be  it  ordained  by  the  city  council  of 
city  of  Chicago,  section  1.  "That  a  vitri- 
fied tile  pipe  sewer  be  construed  and  laid 
alpng  the  center  line  of  the  alley  west  of 
Grand  Boulevard  from  and  connecting 
with  the  sewer  in  45th  st  street."        *    * 

By  this  section  it  is  also  provided  that 
the  "grade  of  the  bottom  of  the  inside 
thereof  shall  be  five  feet  above  the  city 
dictum."        *    * 

The  objection  to  the  evidence  is  that  it 
fails  to  state  that  the  proposed  improve- 
ment lies  within  the  city  of  Chicago.  The 
ordinance  being  the  foundation  of  the 
proceeding,  unless  it  is  valid,  the  assess- 
ment resting  upon  must  fall.  Sec  135  of 
Chap.  24  of  the  statute  requires  the  ordi- 
nance to  specify  the  nature,  character  and 
locality  of  the  improvement,  and  we  have 
held  in  a  number  of  cases  that  this  section 
of  the  statute  must  be  observed  by  a  city 
or  incorporated  town  in  making  a  special 
assessment,  otherwise  the  assessment 
could  not  be  sustained. 

Prom  the  ordinance  it  is  impossible  to 
tell  whether  the  starting  point  of  the  im- 
provement is  within  or  outside  of  the  city, 


and  the  same  is  true  iu  regard  to  the  point 
where  the  improvement  terminates.  One 
requirement  of  the  statute  is  therefore 
omitted  from  the  ordinance,  the  locality 
of  the  improvement.  This  the  city  hed 
no  power  to  do.  It  is  however  said  in 
the  argument,  that  the  bill  of  exceptions 
did  not  purport  to  contain  all  the  evidence, 
and  hence,  *it  will  be  presumed  that  other 
evidence  was  heard  which  cured  or  sup- 
plied the  supposed  defect  in  the  ordi- 
uancc. 

It  is,  however,  manifest  from  the  rec- 
ord, that  the  entire  proceeding,  resulting 
in  the  confirmation  of  the  assessment, 
was  predicated  upon  the  ordinance,  it  is 
therefore  difficult  to  perceive  what  proof 
could  be  introduced  which  could  aid  or 
cure  the  defect  iu  the  .ordiuancc.  Parol 
evidence  could  not  be  resorted  to,  and 
there  is  no  pretense  that  any  other  ©rdi* 
nance  was  passed  or  relied  upon  by  the 
city.  We  do  not  therefore  see  how  the 
suggestion  in  regard  to  the  bill  of  ex- 
ceptions can  be  of  any  avail.  Wc  think 
the  objection  to  the  ordinance  in  the 
hearing  was  good,  and  the  County  Court 
erred  is  confirming  the  assessment.  The 
judgment  of  the  County  Court  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  James  A.  Peterson,   for  appellant. 

Mr.  John  S.  Miller  and  Mr.  Charles  C. 
Gilbert,  for  appellee.— Chibago  Legal 
News. 


DISTRICT  REPORTS, 
sidewalk— Rights  of  Tenants. 

Opinion  Filed  March  24,  1894. 

Cunningham  vs  Entrekin. — Sidewalk — 
Rights  of  Tenants—  Usque  adfitum  vice— 
Where  a  house  is  rented  to  different  ten- 
ants, each  occupying  a  room  he  has  let, 
the  doctrine  of  ownership  usque  adfitum 
via  has  no  application.  Ail  that  any 
such  tenant  is  entitled  to  is  an  uninter- 
rupted passage-way  iu  common  with  the 
public,  for  none  of  them  has  any  lord-' 
ship  of  the  soil  outside  of  his  several 
domain.  No  private  right  of  way  can 
exist  in  a  public  highway. 

Equity— Injunction —  Show  Case   on 
Sidewalk  •  Different  Tenants — A  tenant 
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of  a  ground  floor  has  no  equity  to  enjoin 
the  tenant  of  a  second  floor  from  main- 
taining a  proper  show  case  on  the  side- 
walk at  the  entrance  set  apart  for  his  use, 
which  was  shown  not  to  be  an  obstruc- 
tion to  thn  sidewalk,  either  to  the  general 
public  or  to  the  full  enjoyment  by  the 
objecting  tenant  of  his  premises.  Such 
a  suit  is  frivolous  and  wit litfut  equity. 

Exceptions  to  master's  report.  C.  P. 
No.  4,  Phila.  Co.,  June  T.  iS9t,  No.  132 1, 
in  equity. 

The  facts  clearly  appear  in  the  opinion 
of  the  court. 

The  exceptions  assigned  error  (1)  in 
holding  that  the  court  had  jurisdiction; 
(2)  in  holding  that  the  maintenance  of  a 
show  case  was  an  unjustifiable  infringe- 
ment by  defendaut  of  the  rights  of  plain- 
tiff; (3)  in  holding  defendant  liable  for 
two-thirds  of  costs;  (4)  in  reccomeuding 
an  injunction,  restraining  defendant  from 
maintaining  any  show  case  on  pavement 
or  doorstep  on  west  side  of  Broad  street; 
(5)  in  not  reccomending  that  the  bill  be 
dismissed. 

W.  W.  Smithers,  for  plaintiff,  except- 
ant, cited  Att'y-Gen.  vs  Ry.  Co.,  I.  W.  N. 
489;  Com.  vs  R.  R.,  T2  H.  160;  Remier's 
Ap.  100  Pa.  182;  Snyder  vs  Hersberg,  33 
Legal  Int.  158;  JEierman  v.*  Sailer,  25  W. 
N.  408. 
,  John  Dolman,  for  defendant. 

Thayer,  P.  J.—A  large  building  at  the 
northwest  corner  of  Broad  stieet  and 
Columbia  avenue,  belonging  to  Richird 
J.  Dobbins,  was  rented  to  different  ten- 
ants. The  plaintiff  in  this  case,  who  is 
engaged  in  the  business  of  a  merchant 
tailor,  rents  the  first  floor,  the  front  of 
which  is  on  Columbia  avenue  and  the 
rear  door  on  Broad  street.  The  defend- 
ant, who  is  a  photographer,  rents  the  sec- 
ond story  room  immediately  over  the 
plaintiff,  and  his  entrance  and  exit  is  by 
the  door  on  Broad  street.  After  he  had 
moved  in  he  placed  upon  the*  pavement 
by  the  ride  of  this  door  a  show  case  for 
the  exhibition  of  his  pictures.  There  is 
no  evidence  that  this  show  case  obstructs 
the  passage-way  into  or  ont  of  the  build- 
ing, or  that  it  is  injurious  or  inconvenient 


to  any  one.  The  plaintiff,  however,  con- 
ceiving himself  apparently  to  be  the  own- 
er of  the  street  pavement,  as  well  as  the 
store,  which  he  occupies  and  rents, 
brought  this  bill  against  the  defendant, 
in  which  he  seeks  to  enjoin  tne  defend- 
ant from  maintaining  his  show  case  upon 
the  sidewalk,  and  also  from  maintaining 
an  awning  which  the  defendant  had  put 
over  the  door  to  temper  the  intensity  of 
the  summer  sun.  As  to  the  awning  the 
master  rejected  the  plaintiffs  ciaim  for 
the  very  satisfactory  reasons  that  it  was 
conclusively  proven  that  the  plaintiff  had 
deliberately  consented  to  its  erection  by 
the  defendant  before  it  was  placed  there, 
and  because  the  awning  itself  was  shown 
to  \k  neither  injurious  nor  inconvenient 
to  any  one  whomsoever,  but,  on  the  con- 
trary a  convenience  to  people  entering 
there,  as  well  as  a  necessary  protection 
of  the  defendant's  pictures  from  the 
weather. 

The  master,  however,  was  of  the  opin- 
ion that  the  plaintiff  had  a  special  prop- 
erty in  the  sidewalk,  and  therefore  that 
the  placing  of  the  show  case  upon  it. 
however  harmless  it  might  be,  was  a 
technical  trespass  on  the  part  of  the  de- 
fendant, against  which  the  plaintiff  was 
entitled  to  be  relieved,  and  so  found  in 
his  report,  and  recommended  a  decree  en- 
joining the  defendant  from  maintaining 
his  photograhic  show  case  upon  the  side- 
walk. This,  we*  think,  was  a  mistake. 
Where  a  house  is  rented  out  to  different 
tenants,  each  occupying  the  room  which 
he  has  let,  the  docrine  .  of  ownership 
usque  adfilum  via  has  no  application. 
The  plaintiff  in  this  case  had  no  more 
ownership  of  the  sidewalk  than  the  de- 
fendant or  the  tenants  of  the  other  rooms 
had.  All  that  any  of  them  were  entitled 
to  there  was  an  uninterrupted  passage- 
way in  common  with  the  public,  for  none 
of  them  had  any  lordship  of  the  soil  out- 
side of  his  several  domain.  Nor  can  a 
private  right  of  away  exist  in  a  public 
highway:  4  Leading  Cases  in  Am.  Law 
of  Real  Prop.,  183,  and  cases  there.  The 
location  of  a  street  or  highway  extin- 
guishes a  private  way:  lb  326;  Mussey 
vs  Proprietors  of  Union  Wharf,  41  Maine 
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34:  Abbott  vs  Stewartztown,  47  N.  H.  228 
Hancock  vs  Wentworth,  5  Mete.  446. 
If  the  defendant's  photograph  case  was  j 


Ala.,  486)  does  not  sustain  the  proposi- 
tion to  which  it  was  cited.  That  was  a 
bill  for  an  injunction  to  restrain  the  use 


an  obstruction  to  the  full  enjoyment  of 
the  premises  rented  and  occupied  by  the 
plaintiff,  the  defendant  might  properly 
b;  enjoined  from  maintaining  it,  but  it 
is  clear  that  is  not  the  case.  -  There  is  no 
evidence  whatever  that  it  is  injurious  or 
in  any  way  even  inconvenient  to  the 
plaintiff.  On  the  contrary,  it  was  proven 
before  the  master  that  after  the  show 
case  was  placed  there,  the  plaintiff  not 
only  made  no  objection  to  it,  but  declared 
that  it  was  an  ornament  to  the  doorway, 
and  attracted  a  great  deal  of  attention. 
That  the  defendant,  under  these  circum- 
stances, should  be  harassed  by  a  law  suit, 
and  mulcted  in  costs  amounting  to  over 
thre  hundred  dollors  for  a  perfectly  harm- 
less act,  simply  to  gratify  the  plaintiff  in 
the  maintenance  of  what  he  fancied  to  be 
a  technical  right,  but  which  turns  out  to 
be  no  right  at  all,  is  .wholly  inequitable 
and  unjust,  The  case  presented  is  alto- 
gether without  any  foundation  in  equity. 
It  is  frivolous  and  such  as  no  chancellor 
or  court  of  equity  ought  to  countenance 
or  to  entertain.  The  learned  master  did 
well  in  dismissing  that  portion  of  the 
plaintiff's  case  which  related  to  the  awn- 
ing and  the  inside  doors.  He  would  have 
done  better  if  he  had  dismissed  the  whole 
case  as  entirely  wanting  in  equity. 

Exceptions  sustained,  and  it  is  ordered 
that  the  bill  be  dissmissed,  the  plaintiff 
to  pay  the  costs. 


POLLUTEO  8TREAM. 
Riparian  Owner  Can  Recover  Damages. 

In  Drake  vs  Lady  Ensley  Coal  and  Iron 
Co.,  decided  in  the  Supreme  Court  of 
Alabama  in  February,  1894  (14  S.  R., 
749)  •  it  appeared  that  an  ower  of  land  on 
a  stream  used  the  water  to  wash  ore  taken 
from  the  land,  and  then  allowed  it-to  re- 
turn to  the  stream  so  polluted  that  it  was1 
unfit  for  use  by  stock,  and  covered  the 
land  of  a  lower  riparian  owner  with  mud 
and  refuse  ore.  It  was  held  that  the 
latter  could  recover  damages. 

The  Court  said  in  part:  The  principle 
of  law  declared  in  Iron  Co.  vs  Dye  (87 


of  the   washers.     Considerations  arise  in 
applications  for  injunctions  which  do  not 
exert  a  controlling  influence  upon  *  right 
of  action  for  damages;  and  in  that  very 
case    it    is    said:     "The    plaintiff  should 
have  been  remitted  to  a  court  of  law  for 
the  recovery  of  his  damages."    The  case 
of  Coal  Co.  vs  Sanderson  (113  Pa.  St.,  126, 
6  Atl.,  453)  cited  by  counsel,  goes  far  to 
sustain   the  contention  of  appellee.     In 
this  case  it  is  held  that   "the  use  and  en- 
joyment of  a  stream  of  pure  water  for  do- 
mestic purposes    by    the   lower  riparian 
owners     ♦     *     *      must  ex-necessitate, 
give  way  to  the  interest  of  the  commu- 
nity, in  order  to  permit  the  development 
of  the  natural  resources  of  the  country, 
and  to  make  possible  the  prosecution  of 
the  lawful  business  of  mining  coal."  The 
conclusion  reached  is  not    in  harmony 
with    the    prior  decisions    of  the  same 
court.    The  same  principle  announced  in 
113  Pa.  St.  (6  Atl.,  supra) ,  to  some  extent 
has  been  applied  in  cases  of  irrigation 
(Schilling    vs    Rominger,    4   Colo.,   100; 
Yunker  vs  Nicholas,    1   Colo. ,  55 1 ) .    The 
case  from  113  Pa.  St.,  (6  Atl.,   supra),  is 
an  authority  we  think  1'ery  much  weak- 
ened by  the  subsequent  cases  in  the  same 
state  of  Robb  vs  Carnegie  Bros.  &  Co  ( 145 
Pa.   St.  612,  23  Atl.,  219).     In  the  latter 
cases  it  was  held  that  "a  manufacturer  of 
coke  from  coal  not  mined  on  his  own 
land  is  liable  in  actual  damages  to  a  lower 
proprietor  for  the  pollution  of  a  stream 
as  a  necessary  incident  to  his  business, 
and  also  for  actual  damages  done  to  crops 
and  the  soil."    The  case  in   113  Pa.  St,,  6 
Atl.,  is  not  overruled,  but  is  commented 
on,  and  the  distinction  is  drawn   that  in 
the  latter  case  (113  Pa.   Stt,  6  Atl.,)  the 
ore  was  being  mined  by  the  owner  of  the 
soil,  and  in  the  two  latter  cases  the  coke 
was  not  mined  on  the  laud  upon  which  it 
was  manufactured.   It  seems  to  us  that  if, 
in  the  case  where  the  coal  was  mined  011 
the  land  of  the  owner,  he  was  exempt 
from  damages,  upon   the  ground  that  the 
individual   or  minor,  interest  must  yield 
to  the  greater  and  paramount  interest  of 
the  public,  it  would   make  but  little  dif- 


tf 


TOLEDO  LEGAL  NEWS. 


fercuce  where  the  coke  was  mined.  The 
manufacturing  of  the  coke  from  the  ore 
was  that  which  contributed  to  the  para- 
mount and  public  interest.  On  the  other 
hand,  if  the  owner  i*  to  be  exempted  from 
liability  because  the  ore  was  mined  on 
his  own  land,  and  not  because  of  public 
benefit,  thpn  the  doctrine  of  "sic  ulere  luo 
til  alicnum  fioti  loedas"  would  be  abol- 
ished, a::d  the  rights  of  lower  riparian 
p  oprietors,  almost  universally  recog- 
nized and  protected,  would  be  destroyed* 
A  lower  proprietor  purchases  under  the 
protection  of  the  rule  that  "aqua  curril, 
ctdtbeL  currere%  tit  so/edal,"  at  least  to 
the  extent  that  the  servitude  of  his  land 
shall  not  be  added  to  by  artificial  means 
or  the  industry  of  man  ( Boy n ton  vs  Long- 
ley,  19  New  69,  6  Pae.  437,  3  Am.  St.  R., 
781,  and  note. 

Under  the  provisions  of  the  Constitu- 
tion, private  property  cannot  be  taken 
for  public  uses,  or  for  corporations,  with- 
out just  compensation  being  first  made  to 
the  owner,  except  by  his  consent.  The 
courts— and  it  was  never  intended  to.  be 
understood  otherwise — are  not  the  "ma- 
sons" to  "chisel"  away  vested  rights  of 
of  property  of  private  individuals,  how- 
ever humble  and  obscure  the  owner,  for 
the  benefit  cf  the  public  or  great  corpora- 
tions. It  is  the  pride  of  this  Republic 
that  no  man  can  be  deprived  of  his  prop-* 
erty  without  due  process  of  law,  and  the 
poorest  citizen  can-find  redress  for  an  un- 
lawful injury  caused  by  his  wealthy 
neighbor,  by  appealing  to  the  courts  of 
his  county. 

We  are  satisfied  that  plaintiffs  com- 
plaint showed  a  good  cause  of  action,  and 
there  was  evidence  tending  to  sustain  it 
(Railroad  Co-  vs  Hamilton,  Ala.  14  South., 
i'7;  Hughes  vs  Anderson,  suprai  Iron  Co. 
vs  Dye,  supra;  Boynton  vs  Longley, 
supra;  Robb  vs  Carnegie  Bros  &  Co.,  145 
Pa.  St.,  324,  22  All.,  649;  Lentz  vs  Carne- 
gie Bros.  &  Co.,  145  Pa.  St.,  612,  23  AtL, 
219;  Crabtree  vs  Baker,  75  Ala.,  91;  Farris 
vs  Dudley,  78  Ala.,  124;  Stein  vs  Burden, 
29  Ala.,  127;  Pettigrew  vs  Evansville,  3 
Am.  Rep.,  50;  6  Am.  &  Eng,  Enc.  Law, 
149)- 


A88ET8  OF  AN  ESTATE. 


Debt  Payable    If  Creditor   "Ever   Needs     It." 
In  a  proceeding  entitled,  In  re  Colgan's 
Estate,  decided  in  the  Supreme  Court   of 
;  Pennsylvania    in   March,    1894   (28  Atl.r 
646),  it  was  held  that  where  a  balance  of 
the  consideration  for  a  farm  is  to  be  paid 
■  by  the  grantee  if  the  grantor  ever  needs 
*  it,  and  the  grantor  dies  without  demand- 
it  but  without  doing  anything  to   extin- 
guish th*  debt,  it  is  an  asset  of  her  estate 
and  should  be  set  off  against  a  claim   by 
such  grantee  against  the  estate  for  board 
of  deceased. 

The  Court  said:  When  the  deed  for 
the  farm  was  executed  and  delivered  by 
Sarah  Colgan  to  Jesse  Jackson  for  the 
consideration  of  52,800.  of  which  $2,000 
was  secured,  the  remaining  f8co  was  a 
debt  due  and  owing  by  Jackson  to  his 
grantor.  It  was  admited  before  the  audi- 
tor that  this  sum  was  to  be  paid  if  Sarah 
Colgan  ever  needtd  it.  She  therefore 
had  the  legal  right  to  demand  itr  and 
that  right  continued  until  the  time  of  her 
death.  She  did  not  demand  the  money 
in  point  of  fact,  but  she  never  surrender- 
ed her  right  to  do  so,  and  did  nothing  to 
extinguish  the  debt.  The  grantee,  Jack- 
son now  claims  that  Sarah  Colgan  was  in- 
debted to  him,  at  the  time  of  her  death, 
for  80  weeks*  boarding  and  nursing  fur- 
nished by  him,  and  which  he  claims  was 
worth  $10  per  week,  amounting,  in  all,  to 
$800.  He  never  demanded  payment  of 
this  claim  during  Sarah  Colgau's  life, 
and  it  can  well  be  understood  that  she 
omitted  to  demand  payment!  of  the  £800 
due  her  on  account  of  the  fact  that  she 
was  receiving  boarding  and  nursing  from 
him.  But  it  will  require  some  effort  to 
believe  that,  if  he  had  presented  his  bill 
during  her  life,  she  would  not  thereupon 
have  expres  ed  her  need  of  the  $800 
which  he  cwed  her  on  the  land.  How- 
ever that  mav  be,  it  cannot  be  questioned 
that  any  one  who  is  in  debt  has  need  for 
the  use  of  money  for  the  extinguishment 
of  the  debt.  Literally,  the  debt  due  by 
Jackson  to  the  decedent  was  never  sur- 
rendered or  extinguished  up  to  the  mo- 
rn en  t  of  her  death,  and  we  do  not  under- 
stand how  the  mere   fact  of  the  death 
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could  produce  such  extinguishment.     At 
the  very  moment  of  her  death  other  per- 
sons became  vested  with  her  rights,  and, 
as  to  them,  nothing  but  the  absolute  dis- 
charge of  the  debt  by  her  in  her  lifetime. 
or  its  .disposition  by  will,   could  relin- 
quish Jackson  from  the  obligation  to  pay 
n*    It  is  not  enough  to  say  she  did   not 
dtt&and  it.    She  had  the  right  to  demand 
A  up  to  the  instant  of  her  death,   and 
that  right  she  never  surrendered.    It  was 
therefore  an  asset   to  her    estate.      The 
claim  of /8oo  for  boarding  and  nursing 
was  allowed  by  the  auditor  and  learned 
Court  below4  but  they  .efusad  the  set-off 
of  the  $800  owing  bv  Jackson  to  the  de- 
cedent because  she  never  demanded  its 
payment.    We  cannot  asseqt  to  that  con- 
clusion, and  therefore  hold  tliat  the  one 
debt  should  have  been  applied   to  the 
payment  of  the  other,  for  which  it  was 
certainly  needed.— N.  Y.  Law  Journal. 


jury  to  render,"  he  said.  "By  your  ver- 
dict you  say  you  believe  the  plaintiff's 
story,  showing  that  a  most  unprovoked, 
wanton  and  brutal  assault  has  been  made 
upon  him,  inflicting  a  great  personal  in- 
dignity and  physical  and  mental,  pain, 
and  yet  you  say  that  six  ceuts  compen- 
sates for  all  *his  £ain  and  outrage."  Mr. 
Altmeyer  was  plaintiff's  attorney,  and  ex- 
Judge  Steckler  conducted  the  case  for 
the  defendant.     N.  Y.  taw  Journal. 

T^e  O^io  Legislature. 


Verdict  of  Jury  Set  Aside. 
William  Walil's  suit  against  his  cousin, 
Herman  Wahl,  a  grocer,  for  fc.oco  dam- 
ages lor  plncking  out  his  whiskers,  which 
has  been  on  trial  for  two  days  "before 
Judge  Pryor  in  the  Court  of  Common 
Pleas,  resulted  yesterday  in  a  verdict  for 
the  plaintiff  for  six  cents  damages.  The 
plaintiff  in  his  testimony  claimed  that 
defendant  was  the  aggressor,  and  that  he 
pulled  all  the  beard  on  the  left  side,  be- 
side a  paYt  on  the  other  side.  The  de- 
fendant in  his  testimony  lay  all  the  blame 
on  the  plaintiff.  In  his  charge  Judge 
Pryor  called  the  attention  to  the  fact 
brought  out  in  the  evidence,  as  bearing 
upon  the  credibility  of  the  defendant, 
that  he  had  been  twice  convicted  of  adul- 
t. -rating  his  milk.  As  to  the  subject 
matter  of  the  trial,,  the  question  was 
who  was  the  aggressor.  Pulling  a  man's 
whiskers  out  by  the  roots  he  charged  to 
be,  per  se,  a  serious  injury,  a  most  ruth- 
less invasion  of  personal  sanctity.  It 
was  for  the  jury  to  determine  whether 
the  plaintiff's  story  was  true.  After  the 
jury,  who  had  deliberated  for  an  hour, 
had  announced  their  verdict,  Judge  Pryor 
at  once  set  it  aside.  "This  is  one  of  the 
most  preposterous  verdicts  I  ever  knew  * 


Columbus,  O.,  April  19,  1894. 

The  following  sections  to  the  general 
statutes  have  been  amended  by  the  legis- 
lature during  the  past  week: 

H.  B.  No.  532  amends  sections  45  r3  and 
4527.  In  the  former  section  the  provision 
relating  to  the  filing  of  a  petition  and 
bond  for  locating  and  establishing  a  ditch 
is  eliminated.  In  the  latter  by  eliminat- 
ing the  fee  prescribed  for  the  above  pur- 
pose. 

H.  B.  No.  471  amends  section  4446c  by 
providing  that  the  manufacturer,  impor- 
ter or  agent  of  commercial  fertilizer  shall 
pay  a  license  fee  of  $20  on  each  brand. 

H.  B.  No.  592  supplements  section  897, 
making  a" special  provision  for  Henry  co. 

S.  B.  No.  186  supplements  section  3751 
by  making  provision  as  to  how  the  board 
of  religious  colleges  and  universities  may 
be  constituted  and  governed. 
•  S.  B.  No.  42  supplements  section  6968 
by  prohibiting  the  setting  of  trot  lines  in 
any  of  the  reservoirs  in  the  state. 

S.  B.  No.  287  amends  section  1808,  fix- 
ing the  salary  of  the  police  court  clerk  in 
Cleveland. 

H.  B.  No.  126  is  a  new  act  relating  to 
the  reports  of  railroad  and  telegraph  com- 
panies to  the  state  commissioner,  and  re- 
quires such  companies  to  pay  the  expen- 
ses of  that  department. 

H.  B.  559  amends  section  306,  requiring 
the  use  of  first  class  oil  in  mine  s. 

H.  B.  No.  207  amends  sections  4452  and 
4460,  supplements  4451  and  repeals  sec- 
tions 4457  and  4458,  relating  to  drains  and 
ditches. 


$ 
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Columbus,  O.,  April  23. 

The  following  is  the  result  of  the  gen- 
eral legislation  during  the  past  week: 

H.  1^  No.  147  amends  section  4904,  as 
amended  May  4, 1891,  relating  to  the  pro- 
tection of  improved  roads  from  heavy 
burdens. 

H.  B.  No.  275  amends  section  5367  as 
follows: 

Sec.  5367.  When  a  judgment,  including 
judgments  rendered  by  a  justice  of  the 
peace  or  mayor,  a  transcript  of  which  has 
been  filed  in  the  co.urt  of  common  pleas 
has  become  dormant,  or  when  any  find- 
ing for  money  in  any  equitable  proceed- 
ings, which*  in  whole  or  in  part  remains 
unpaid  under  the  order  of  the  court  made 
therein,  said  judgment  may  be  revived, 
or  said  finding  may  be  made  subject  to 
execution  as  judgments  at  law  arc,  in  the 
same  manner  as  prescribed  for  reviving 
actions  before  judgments,  or  by  action  in 
the  court  in  which  said  judgment  was 
rendered  or  finding  made,  or  in  which 
transcript  of  judgment  may  have  been 
filed.  When  either  party  to  such  dormant 
judgment  or  rinding, his  agent  or  attorney, 
makes  affidavit  showing,  that  the  adverse 
party  is  a  non-resident  of  the  state,  and 
that  such  judgment  or  -finding  remains 
nnsHtisficd,  in  whole  or  in  part,  and  the 
amount  owing  thereon,  service  may  be 
made  by  publication,  as  in  other  cases, 
but  only  for  such  judgments  or  findings 
in  which  personal  service  has  originally 
been  made  on  the  adverse  party.  If  suffi- 
cient cause  be  not  shown  to  the  contrary, 
the  judgment  shall  stand  revived,  and  the 
finding  be  subject  to  execution  for  the 
amount  which  the  court  finds  to  be  due 
and  unsatisfied  thereon;  and  the  lien  of 
the  judgment  for  the  amouul  due  shall  be 
revived,  and  shall  operate  from  the  time 
of  the  entry  of  the  conditional  order  or 
the  filing  of  the  petition. 

H.  B.  No.  452  is  a  new  law  which  prbi 
vides  for  the  establishment  of  a  course  of 
practical  and  scientific  instructions  in  the 
art  of  clay  making  and  ceramics  in  the 
Ohio  State  University. 

H.  B.  No.  637  is  a  new  law  which  im- 
poses a  direct  inheritance  tax  of  one  per 


cent  on  all  estates  of  $20,000    or  over 
|5o,ooo;  when  it  exceeds  $50,000  and  not 
over  $  100,00a  a  tax  of  one  and  one-half ' 
per  cent,  etc. 

H.  B.  No.  845  amends  sections  1708  a, 
1709  a  and  1713,  relating  to  the  muni- 
cipal officers  of  Cincinnati. 

H.  B.  No.  715  amends  sections  1,  a,  4, 
9,  14  and  15  of  Hie  collateral  inheritance 
tax  law  of  1393.  .The  amends  reduces  the 
sum  from  f  10,000,  as  it  originally  was, 
at  three  per  cent,  to  S200  at  five  per  cent, 
75  per  cent  of  which  goes  to  the  State 
and  25  >per  cent  to  the  County  wherein 
the  same  is  collected.  Suirh  tax  becomes 
due  and  payable  upon  the  death  of  the 
decedent,  and  remain  a  lien  until  so  paid. 
If  the  tax  is  not  paid  in  one  year,  eight 
per  cent  interest  is  charged,  and  after 
eighteen  months  it  is  made  the  duty  of 
the  prosecuting  attorney  to  begin  action 
to  recover  the  same. 


BRIEFS 
M  RECORDS.    - 

We  have  unequaled  facilities  for  doing 
the  most  approved  brief  and  record  work . 
Proofs  are  all  read  by  men  familiar  with 
Legal  terms, 

Our.  Ckarcj^s 

are  reasonable  and    we  guarantee    our 
work  to  be  absolutely  correct. 

Your  inquiry  or  order  will  r'  ceive 
prompt  attention. 

The  Toledo  Legal  Hews  (0., 

LOCK  BOX   25, 

TOLEDO,  OHiO 
?  fl|B»*8|P  lay  «ju»  *m»  *4v  *p>  ^|^ 
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Sixt^  Judicial  Circuit. 


JUDGES. 
Hon.  C.  S.  Bentlejr.  Bryan,  O. 
Hon.  G.  R.  Hajnes,  T«»Jedo,  O. 
Hon.  C  li.  Scribner,  ToJedo.  O. 


USE  OF  SIDEWALK. 


PARTIES  MAY  LAWFULLY   OBSTRUCT 
TEMPORARILY. 


Persons  Ufcii^    Walk   Must   Wait  or    Exercise 
Caro  in  Pausing. 

John  Berdan  et  al,  plaintiffs  in  errpr,  V8 
Alexander  fc.  Brownlce,  defendant  in   er- 

On  May  22,  1890,  and .-long  before  and 
twee  Berdan  &  Co.,  (plaintife  Jn ,  error) 
tarried  on  a  wholesale  grocery  business 
in  a  bnilding  fronting  on  St.   Clair  street 
in  the  city  of  Toledo,  a  street  66  feet 
wide  with  a  double  track  street  railway  in 
the  center,  and  a  stone  walk  on  each  side 
*5  feet  wide,  the  street  and  walks  beifcg 
nnich  used  by  the  public;  the  building  ex- 
tending back  from  the  street  to  an  alley 
in  the  rear  and  having  a  door  also  open- 
ing On  the  alley.     They  received  at  and 
shipped  from  their  said  building  a  large 
amount  of  grocer's  stock'  in  boxes,-  pack- 
ages and  barrels  over"  said  walk  oil  St. 
Oair  street. 

To  haul  the  goods,  they  employed 
drays  which  were  backed  up  to  the  curb 
stone  with  the  rear  of  their  beds  project- 
ing over  the  outer  part  of  the  sidewalk 
about  a  foot,  and  about  20  inches  above 
it.  Across  the  rear  of  the  dray,  bed  was 
fastened  a  rod  over'  which  hooked  irons' 
which  formed  the  outer  end  of  the  side 
pieces  of  a  "skid"  which  was  formed  of 
two  wooden  bars  about  two  by  four 
inches  and  twelve  feet  long,  and  20  inches 
apart,  and  were  held  parallel  to  each 
other  by  wooden  cross  pieces,  the  other 
end  of  which  "skid"  rested  upon  an  "in- 
cline" which  was  About  four  inches  thick 
*  on  the  edge  next  to  the  door  sill,  against 
which  it  lay,  and  ran  to  a  thin  edge  about 
3#  feet  oh  the  walk  outwardly  from  the 
door  sill,  said  incline  being  about  jtf 


feet  wide  and  the  inner  end  of  the  skid, 
when  in  position  for  loading  and  unload- 
ing goods  from  a  dray,  coming  up  to 
within  about  three  feet  of  the  door  sill/ 
thus  forming  an  obstruction  tp  those 
passing  on  that  sidewalk  entirely*  across 
the  walk  except  a 'three  foot  space  over 
said  incline  around  the  inner  end  of  the 
skid. 

About  one  o'clock  p.  m.  of  said  day, 
which  was  bright  and  pleasant,  1  the  skid 
was  in  said  position,  hooked  on  to  the 
back  end  of  a  dray  loaded  with  barrels  of 
sugar,  which  was  being  unloaded  and' 
rolled  down  the  skid  into  the  building. 
Boxes  a.id  bales  of  goods  were  piled  three 
or  four Ject  high  upon  said  walk  on  each 
edge  thereof  and  for  several  feet  on  both . 
sides  of  the  skid  and  coming  up  to  within 
3'A  *o  5  feet  of  the, skid  111  such  manner 
as  to  leave  a  clear  space,  three  or  four 
feet^wide  about  the  middle  of  the  walk. 

After  two  or  three  of  said  barrels  had 
been  unloaded,-  it  became  necessary  to 
swing  th^e  inner  end  of  the  skid  around 
towards  the  north    (to    the   right    when 
facing  the  building)  partly  off  said  incline 
so  as  to  allow  a  hand  truck  loaded  with 
goods  to  pass  from  the  walk  south  of  the 
skid  up  said  incline  to  the  building.    An 
employe  of  Berdan  &£o.  had  thus  swung; 
the  skid  around,  and  the  truck  hadpassed 
in,  when  a  lady  came  along  said  walk 
from  the  south  and  started  to  go  around 
the  inner  end  of  the  skid  and  across  the 
incline,  but  turned  when  she  reached  the 
end  of  the  skid  and  went  back.    The  said 
employe  thereupon  being  on  the  south 
of  the  skid,  immediately  stepped  across 
to  the  "north  side  of  it,  turned  around, 
bent  over  and  took  hold  of  the  skid  to 
re-adjust  it  to  the  dray  in  order  that  the 
unloading  might  proceed,  and  at  that  in- 
stant the  defendant  in  error,  a  business, 
man  of  Toledo* Tor  many  years,  37  years 
of  age  with  health  and  faculties  unim- 
paired, came  along  said  walk  from  the 
north  unobserved  by  said  employe,  and 
glancing  at  the  dray  and  doorway,  but 
without  pausing,  or  looking  at  either  end 
of  the  skid,  stepped  upon  it  near  where 
said  employe  then  had  hold  of  it,  and  by 
reason  of  its  outer  and  northerly  rail  hot 
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being  supported  on  the  dray,  on  account 
of  its  being  swung  to  the  north  as  afore- 
said, it  tipped,  and  the  defendant  iu  error 
fell  to  the  walk  and  sustained  a  severe  in- 
jury to  his  elbow.  The  position  of  the 
skid,  and  that  one  rail  so  as  aforesaid 
unhooked,  could  have  been  seen  by  hiui 
plainly  had  he  looked  at  it.  Held,  by  the 
circuit  court,  that  Berdan  &  Co.  had  a 
right  to  the  reasonable  use  of  the  side- 
walk and  said  skid  for  the  purpose  of  re- 
ceiving and  shipping  goods  at  and  from 
their  said  store,  and  that,  while  in  the 
careful  and  reasonable  use  of  the  same, 
they  might  lawfully  obstruct  the  walk 
temporarily,  and  that  persons  using  the 
walk  must  either  wait  until  such  tempo- 
rary hindrance  was  removed,  or  otherwise 
avoid  it;  or,  if  with  reasonable  care  they 
could  pass  over,  they  must  exercise  such 
reasonable  care  in  choosing  the  manner 
of  passing,  and  in  the  act  of  passing. 

Held  also,  that  a  verdict  against  the 
plaintiffs  in  error  when  the  facts  as  afore- 
said stated  are  undisputed,  is  not  war- 
ranted by  the  evidence,  and  that  the  judg- 
ment should  be  reversed  and  the  verdict 
set  aside  and  the  cause  remanded  to  the 
court  of  common  pleas  for  a  new  trial. 


from  the  file  for  want  of  authority  of  the 
clerk  to  issue  such  summons  in  error  and 
for  want  of  Jurisdiction  of  the  Circuit 
Court  to  entertain  the  petition  in  error, 
and  cited  16  O.  S.  542  and  89  O.  L.  45- 
The  Court  suggested  that  perhaps  the 
case  reported  in  the. Law  Bulletin  of  March 
5th  page  127  might  affect  the  question 
as  to  whether  the  bill  of  exceptions  was 
filed  within  time;  but  without  deciding 
upon  that,  granted  the  motion  to  set  aside 
the  issuing  of  service  of  summons  in  error 
and  ordered  the  petition  in  error  ttricken 
from  the  file  as  not  filed  within  the  time 
required  by  law. 


PETITION  IN  ERROR. 


Not  filed  Within  the  Time   Required  by  Law. 

Sherman  W.  Lott,  Administrator,' etc., 
vs  The  Toledo  Con.  St.  Ry.  Co. 

The  verdict  in  this  case  was  rendered  on 
the  24th  day  of  June.  1893.  in  the  Court 
of  Common  Pleas,  and  a  motion  for  anew 
trial  was  overruled  and  judgment  ren- 
dered on  the  verdict  July  8th,  1893.  The 
bill  of  exceptions  was  signed  on  the  25th 
day  of  August,  1893,  and  filed  on  the 
next  day.  The  petition  in  error  was 
filed  in  the  Circuit  Court  August  26, 
1893,  but  no  praecipe  for  a  summons  in 
error  issued  until  February  .8th,  1894; 
more  than  six  months  having  thus  elapsed 
between  the  rendition  of  the  judgment 
and  the  issuing  of  the  summons  in  error. 

Counsel  for  the  defendant  in  error  now 
moves  the  court  to  set  aside  the  issuing 
and  service  of  the  summons  in  errof  and 
to  order  the  petition  in  error  stricken 


.   OFFICERS  AND  DIRECTORS. 

Acting  in  Good  Faith  Not  Personally  Liable    in 
Damaged  to  Stockholders  for  Losses. 

724 — Fanny  B.  Bond  vs  Isaac  N.  Poe 
etal. 

Opinion  by  Haynes,  J. 

The  plaintiff  brings  this  suit  in  behalf 
of  herself  and  other  stockholders  of  the 
Union  "Manufacturing  Company,  which 
is  insolvent  and  its  anairs  being  wound 
up  and  its  stockholders  assessed  to  pay 
it  debts  in  other  actions. 

The  present  action  is  against  the  Presi- 
dent and  Directors  of  that  corporation  to 
recover  damages  for  alleged *  negligence 
and  mismanagement  by  the  officers  and 
directors,  of  its  affairs  and  business 
whereby  it  is  alleged  its  stock  was  ren- 
dered worthless,  its  business  ruined,  its 
assets  wasted  and  its  stockholders  assess- 
ed large  amounts  for  the'  payment  of  its 
debts. 

The  main  questions  arising  upon  the 
issues  of  fact,  were  referred  to  a  jury  in 
the  Court  of  Common  Pleas  which  jury 
found  in  favor  of  the  defendants,  and 
judgment  being  thereinafter  rendered  by 
the  Court  of  Common  Pleas  for  the  de- 
fendants*, the  case  was  appealed  to  the 
Circuit  Court  and  tried  upon  substan- 
tially the  same  evidence.  The  Circuit 
Court  finding  that  the  immense  losses  of 
the  corporation  were  dne  mainly  to  the 
fact  that  the  company  had  added  to  its 
original  woodenware  manufacturing,  the 
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manufacture  and  sale  of  sewing  niachincs 
on  a  large  scale,  which  business  was  in  its 
nature  and  in  the  usual  maimer  of  carrying 
it  on,  one  that  required  a  large  outlay  and 
attended  with  great  risks,  and  that  the 
stockholders  were  for  years  well  aware 
that  the  company  was  engaged  in  said 
business  and  acquiesced  therein,  and  that 
the  errors  in  its  management  were  those 
of  judgment  and  were  committed  while 
the  defendants  were  acting  in  good  faith 
and  therein  risking  large  sums  if  money 
of  their  own  advanced  to  the  corporation, 
and  that  they  iiad  not  been  guilty  of  such 
wrongful  or  negligent  actions  as  to  war- 
rant their  being  held  liable  in  damages 
personally,  entered  a  decree  in  favor  of 
the  defendants. 


DEFECTIVE  BRIDGE. 


Judgment  for  Injuries  to  Street  Car  Employe — 
The  Citr,  Consolidated  Street  Railway  Com- 
pany and  the  Lake  Shore  &  Michigan  Southern 
Railway  Company,  Defendants.— The  Liability 
»f  Ea<h. 

The  Toledo  Consolidated  "Street   Rail- 
way Company,    Plaintiff    in    Error    vs 
Thomas  Sweeney  et  al,    Defendants   in 
Error. 
Haynes,  J. 

On  the  15th  of  April  1892,  Thomas 
Sweeney,  then  a  conductor  upon  the  cars 
of  The  Toledo  Consolidated  Street  Rail- 
way Company,  in  Toledo,  was  in  charge 
of  one  of  the  cars  crossing  a  bridge  over 
the  track  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Co  at  the  junction:  of 
St..  Clair  street  and  Maumee  avenue.  The 
car  upon  which  he  was  riding,  and  which 
he  had  charge  of,  had  received  some  in- 
jury or  had. become  defective,  and  for  the 
purpose  of  returning  it  to  the  stables  of 
the  company  it  was  being  pushed  by 
another  car  of  the  company  to  which  it 
was  attached;  of  course.  While  the  cars 
were  upon  this  bridge,  the  bridge  sud- 
denly gave  away  and  fell,  bringing  the 
two  cars  together.  Sweeney  was  stand- 
ing upon  the  rear  end -of  his  car,  and  one 
Mammett  of  the  other  car  was  standing 


immediately  opposite,  and  as  the  cars 
went  down  the  rear  end  of  the  car  upon 
which  Sweeney  stood  collided  with  the 
front  end  of  the  other  car  and  he  received 
severe  injuries,  Mammett  at  the  same 
time  being  killed. 

Sweeney  brought  an  action  in  the 
Court  of  Common  Pleas  against  the  Ccu; 
St.  Ry.  Co.,  the  City  of  Toledo  and  the 
L.  S.  &  M.  S.  Ry  Co..  jointly,  and  re- 
covered for  the  injuries  which  he  re- 
ceived upon  this  occasion.  Me  set  up  in 
his  petition  the  various  facts  upon  which 
he  claimed  that  each  of  the  defendants 
were  liable  to  him  by  reason  of  negli- 
gence upon  their  part  causing  the  injuries 
which  he  had  rrceived. 

The  case  passed  to  trial  in  the  Common 
Pleas,  was  tried  to  a  jury  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for 
the  sum  of  fourteen  thousand  dollars, 
and  each  of  the  detendants  filed  a  peti- 
tion in  error.  They  deemed  it  necessary 
each  to  take  a  bill  of  exceptions,  and  up- 
on, the  overruling  of  the  motions  for  a 
new  trial  *ach  filed  a  petition  in  error, 
so  that  the  case  stands  here  upon  three 
bills  of  exceptions  and  three  petitions  in 
error,  all  in  one  case.  Whether  it  was 
necessary  to  have  so  many  bills  of  ex- 
ceptions is*  perhaps  a  question;  the  bills 
are  each  a  copy  of  the  other. 

The  fundamental  basis  of  the  petition 
is,  first,  that  the  L.  S.  &  M.  S.  Ry  Co. 
was  obliged,  by  virtue  of  the  statutes,  sec. 
3284,  to  build,  maintain  and  keep  in  re- 
pair abridge  at  this  point  over  the  line  of 
its  road.  The  road  was  opened  after  the 
construction  of  the  original  bridge. 
Whether  the  keeping  and  maintaining  of 
that  bridge  would  come  within  the  limits 
of  that  statute,  is  a  question  that  is  not 
urged  here.  There  seems  to  have  been, 
some  talk  about  it  in  the  court  below; 
but  the  court  held — and  that  seems  to 
have  been  acquiesced  in  here — held  that 
inasmuch  as  the  Lake  Shore  Company 
had  assumed  to  build  that  bridge  origin- 
ally and  keep  and  maintain  it  and  had 
done  so  for  a  long  period  of  time,  that 
they,  were  still  liable  for  its  maintenance* 
and  continuance.  Under  the  decision* 
of  the  Supreme  Court  it  is  said  that  the 
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company  is  bound  to  maintain  that 
bridge  so  long  as  it  keeps  and  uses  its 
franchise. 

The  liability  of  the  City  of  Toledo,  it 
is  claimed,  arises  upon  the  fact  that  this 
bridge  is  within  the  limits  of  the  City  of 
Toledo  and  connecting  one  public  street 
with  another,  and  that  the  obligation 
rests  with  the  city  of  Toledo  to  maintain 
and  keep  th^  streets  and  bridges  in  re- 
pair, open  and  free  from  nuisance. 

As  to  the  liability  of  the  Ccn.  St.  Ry . 
Co.,  it  is  claimed  to.  rest  upon  the  fact 
that  they  were  using  this  bridge  and  this 
street  for  the  purpose  of  traveling  over 
them  a  long  time  after  they  had  knowl- 
edge that  the  bridge  was  in  a  defective 
and  dangerous  condition. 

The  evidence  shows  substantially  this 
state  of  facts: 

Sweeney,  upon  the  morning  upon 
which  he  received  his  injury  was  at  the 
barns  of  the  street  railway  company  up- 
on Cherry  street  and  he  went  there  to 
take  his  car;  and  while  he  was  there  he 
went  to  the  person  in  charge  of  the  barns, 
and  who  it  is  claimed  had  charge  of  the 
men,  who  sent  them  out  and  directed 
them  when  to  go  and  how  to  go  upon 
their  cars,  and  told  him  that  he  had  been 
informed  by  certain  parties  that  the 
bridge  over  the  Lake  Shore  road  upon  St. 
Clair  street  was  out  of  order  and  was 
dangerous,  and  he  asked  that  he  might 
be  excused  from  going  out  upon  his  car 
that  day — lay  off.  The  person  in  charge 
and  the  person  to  whom  he  applied— Pel- 
ton  by  name — told  him  that  he  had  no 
other  man;  that  if  he  had  another  man 
he  would  let  him  lay  off,  but  he  had  no 
other  mui,  and  he  would  make  some  in- 
quiries. Thereupon  another  person 
present,  one  of  the  employes  of  the  com- 
pany, Stahl  by  name,  telephoned  to  Den- 
man,  who  was  the  general  superintend- 
ent, as  I  understand  it,  of  the  company, 
stating  the  facts  in  regard  to  the  bridge 
and  stating  what  this  man  wanted.  He 
telephoned  back  that  an  examination  had 
been  made  of  that  bridge,  by  the  officers 
,  of  the  company,  and  that  the  bridge  was 
in  good  condition  and  that  he  should 


have  no  fear  but  to  go  ahead.  Thereup- 
on Sweeney  got  upon  his  car  and,  pro- 
ceeded, Robert  Mc  Mali  on  being  the  con- 
ductor of  the  car  with  him.  McMahon's 
tes  imony  is  that  Sweeney  told  him  sub- 
stantially what  he  had  told  the  other 
parties;  that  some  man  said  that  the 
bridge  was  out  of  repair  and  he  was  go- 
ing to  speak  *  about  it;  and  after  they 
started  out  and  got  up  towards  the  bridge 
he  told  him  to  look  at  the  bridge,  and 
McMahon  says  that  the  bridge  swayed 
and  sagged  five  or  six  indies  as  they  went 
over  it;  but  they  went  on  about  their  em- 
ployment during  the  dav  and  McMahon 
made  no  report  of  it  to  an  ybody  and 
didn't  seem  to  trouble  his  head  about  the 
matter. 

Another  witness  testified — Stahl  by- 
name—and he  was  present  at  the  barn 
and  reported  at  the  barn  in  the  morning 
-that  he  was  in  the  employ  of  the  com- 
pany between  nine  and  ten  o'clock  of  the 
evening-  before  and  came  across  this 
bridge,  and  as  he  was  crossing  the  bridge 
he  saw  Mr.  Denman  upon  the  bridge  and 
spoke  to  him  about  the  bridge,  that  there 
had  been  somethiug  said  about  the 
bridge  being  out  of  repair,  and  asked 
him  what  he  thought  about  it,  and  Den- 
man said  the  bridge  was  good  for  a  thous- 
and— practically,  that  the  bridge  was  all 
right,  and  he  should  go  on.  As  he  pas- 
sed over  the  end  of  the  bridge  and  came 
off,  he  saw  Mr.  Lang,  the  general  mana- 
ger, sitting  in  his  buggy  by  a  telegraph 
pole  some  20  or  30  feet  from  the  end  of 
the  bridge.  He  didn't  speak  to  him  but 
says  he  passed  on  down  town. 

About  half-past  six  upon  the  evening 
of  the  13th  as  these  two  cars  were  going' 
over,  as  stated,  the  bridge  fell  and  this 
plaintiff  received  his  injury. 

It  is  claimed  on  the  part  of  the  street 
railway  company  that  all  the  information 
that  they  obtained  in  regard  to  this 
bridge  was  obtained  through  the  plain- 
tiff, Sweeney,  and  that  if  any  liability 
exists  on  the  part  of  the  company  to- 
wards him,  he  himself  is  chargable  with 
knowledge  of  the  condition  of  the  bridge 
at  that  time  as  fully  and  completely  as 
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the  defendant  company.  That  is  the 
cliim  as  we  understand  it. 

N\.w  we  canuot  accept  that  view -or, 
we  do  not  reach  the  same  conclusion, 
raiher  in  regard  to  the  condition  of  mat- 
ters. It  would  seem  from  the  testimonv 
of  Mr.  Pel  ton,  that  sonic  parties  before 
I:ad  made  charges  in  regard  to  the  con- 
dition of  the  bridge,  because  the*  plain- 
tiff says  that  when  he  spoke  to  Pelton, 
Pelton  said  that  some  one  had  spoken  to 
him  before  or  that  he  had  received  such 
information  before.  But  it  was  telephon- 
ed back  that  morning  that  an  examina- 
tion had  been  made  of  the  bridge  by  the 
officer.  It  appears  from  the  testimony 
of  Stahl  that  Lang  and  Deuman  were  in 
the  vicinity  of  the  bridge  the  evening  be- 
fore; but,  for  some  unexplained  reason, 
neither  Mr.  Lang  nor  Deninau  testified. 
There  is  no  evidence  of  the  examination 
which  they  did  or  did  not  make  of  the 
bridge  that  evening,  nor  was  there  any 
direct  proof  that  the  examination  was 
made,  other  than  the  statement  that  was 
telephoned  back  by  Den  man.  Some  dis- 
cussion was  had  before  us  in  regard  to 
the  question  as  to  whether  there  are 
sufficient  allegations  in  the  petition  charg- 
ing the  defendant  company— which  is 
the  Street  Railway  Company  —  with 
knowledge  of  the  condition,  that  is  to 
say  whether  they  are  charged  in  the  peti- 
tion with  knowing  these  facts,  or  having 
the  means  of  knowing  them,  and  if  I  un- 
derstand the  statement  correctly,  that 
there  was  no  allegations  that  the  plain- 
tiff was  without  knowledge.  I  may  be 
mistaken  on  that  point.  We  have  ex- 
amined the  amended  petition  very  care- 
fully, and,  while  the  petition  might  be 
drawn  more  clearly  than  it  is,  and  with 
more  care— which  would  have  saved  us 
a  great  deal  of  trouble  in  the  matter- 
yet  we  think  that  a  fair  and  just  con- 
struction of  that  petition  shows  that 
these  points  and  allegations  are  there, 
though  it  is  complained  that  they  are  not 
there  It  is  not  very  clearly  drawn,  but 
we  think  fe  fair  construction  of  it  is 
sufficient  to  maintain  the  contention  of 
the  plaintiff  below  in  that  regard. 

Now  it  is  said  that  it  w?s  argued   here, 


that  even  if  this  statement  was  made  to 
the  plaintiff  that  moiuing  by  "Pelton  at 
the  barns,  that  it  is  hot  pleaded  as  an 
estoppel,  nor  does  it  come  within  the' 
the  definition  of  the  rules  of  law  laid 
down  by  the  Supreme  Court  of  this  State 
which  enables  a  party  plaintiff  to  rely, 
after  making  complaint,  upon  the  prom- 
ise orstatenient  of  his  employer  as  to 
what  he  will  or  will  not  do  in  regard  to 
the  work.  We  think  the  testimony  was 
properly  .  receivable  and  may  property 
be  used  and  relied  upon  by  both  the  jury 
and  the  court  for  the  purpose  of  showing 
the  circumstances  under  which  the  plain- 
tiff went  upon  the  bridge;  and  tue  testi- 
mony clearly  shows  that  having  received 
some  information  himself— he  says,  in 
his  own  testimony,  having  no  knowl- 
edge iti  regard  to  the  matter — that  *  up- 
on reques;  ing  to  be  relieved  from  going 
upon  the  road  that  day,  he  was  told  by 
his  employers  that  there  was  no  danger, 
that  the  bridge  -was  in  good  condition. 
Now  certainly  that  goes  to  the  extent  of 
his  knowledge,  it  is  testimony  tending  to 
show  that  he  did  or  did  not  have  knowl- 
edge of  the  condition  of  the  bridge, 
'and  it  is  testimony  that  we  think  is  en- 
titled to  go  in  evidence  without  being 
pleaded.  He  avers  in"  the  petition  that 
he  had  no  knowledge  of  this  matter,, and 
we  are  disposed  to  sustain  his  allegation, 
and  the  jury  might  rely  upon  it  as  show- 
that  he  had  no  knowledge  of  the  bridge 
which  would  affect  his  right  of  recovery, 
or  prevent  his  recovering. 

We  have  read  the  decision  of  the 
Supreme  Court  cfted  in  49  O.  S.  Coal  & 
Car  Co.  vs  Norman,  p  598,  and  have  en- 
deavored to  give  the  matter  full  and  care- 
ful examination  and  have  discussed  the 
matter;  for  there  are  other  points  made; 
for  instance,  the  point  that  the  Street 
Railroad  Company  had  no  right  to  repair 
this  bridge  because  it  was  charged  with 
no  duty  in  regard  to  it;  and  that  is  said 
by  the  court  below  to  be  true:  that  is 
true,  but  we  think  the  court  below  sub- 
stantially put  the  ground  of  the  plaintiff's 
liability  in  that  regard  upon  the  proper 
basis,  and  that  is  upon  the  question  of 
negligence  upon  its  part,  whether  it  was 
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negligently  Using  that  track  for 
the  purpose  of  propelling  its 
cars  along  it,  wVen  it  had 
knowledge,  or  reasonable  information  or 
means  of  knowledge — of  knowing  that 
*  the  bridge  was  not  in  a  fit  condition  for 
the  passage  of  cars  over  it.  And  we 
think,  under  the  evidence,  that  the  jury 
might  well  find,  from  the  statements  of 
the  testimony,  that  they  had  knowledge 
such  as  would  charge  them  with  some 
duty  to  this  plaintiff  in  regard  to  the 
passing  of  its  cars  over  that  road  and  in 
regard  to  the  defective  condition  of  the 
bridge  at  this  time— of  which  we  will 
speak  a  little  later  on. 
"  In  regard  to  the  city  of  Toledo,  the 
city,  as  I  have  already  stated,  by  the 
statute  is  chaxgable  with  the  maintenance 
of  the  bridges  of  the  city.  Of  course, 
there  arc  questions  which  arose  and 
which  were  discussed  and  upon  which 
the  court  was  asked  to  charge  the  jury, 
in  substance,  that  the  fact  -that  the  rail- 
way company  had  assumed— or  the  fact 
that  it  was  bouud  to  maintaiu  and  keep 
it  up  and  in ,  repair,  did  not  relieve  the 
city  from  its  obligation,  so  far  as  the 
public  was  concerned  and  so  far  as  the 
plaintiff  is  concerned,  from  its  obligation 
to  keep  that  bridge  in  proper  repair  and 
fit  for  travel,  or  else  to  prevent  parties 
from  passing  over  there. 

It  is  alleged  by  counsel  on  behalf  of 
the  city  that  there  was  no  contract  lia- 
bility between  the  city  and  the  railway 
company;  that  the  street  railway  company 
was  a  mere  licensee  upon  the  street;  that 
the  city  merely  gave  it  permission  to  pro- 
pel its  carbon  the  street;  and  they  seated 
that  the  city  was  not  bound  to  keep,  the 
bridge  np  or  to  keep  the  street  in  repair 
for  that  company  to  pass  its  cars  over  it,and 
if  the  company  received  any  injury  by 
reason  of  the  defective  condition  of  the 
street-,  or  if  its  employes  received  any 
injury,  there  was  no  liability  on  the  part 
of  the  city,  no  such  obligation  existing 
against  it  as  gave  a  right  of  action  against 
the  city.  We  have  examined  these  au- 
thorities and  we  are  unal^e  to  concur 
with  the  counsel  in. the  position  which  he 
seeks  to  maintain  here.    We  thiuk  that 


I  there  was  some  obligation  existing  on  be- 
I  half  of  the  city  and  some  contract  lia- 
'bility — if  we  chose  to  use  that  form  of 
language — but,  at  any  rate,  the  same 
duty  and  the  same  liability  upon  a  breach 
of  duty  that  there  would  be  if  the  driver 
of  a  public  conveyance  upon  the  street 
was  injured  by  any  negligence  upon  the 
part  of  the  city  not  in  keeping  the  street 
in  repair. 

'  Now,  in  regard  to  the  liability  of  the 
city,  the  first  knowledge  that  the  city 
seems  to  have  had  in  regard  to  this  mat- 
ter was  this:  That  upon  that  morning  the 
assistant  engineer  started  to  go  np  to  the 
|  western  part  of  the  city,  upon  some  work, 
[and  took  the  cars,  and,  in  passing  over 
I  the  bridge  he  noticed  that  the  bridge 
\  was  swaying  and  yielding,  and  he  imnic- 
[  diatcly  got  off  the  car  and  proceeded  to 
make  an  examination  of  the  bridge;  and 
during  the  course  of  the  examination  he 
found  that  one  of  the  chords  of  the 
bridge — beams,  I  suppose  he  would  call 
it — near  the  end  of  the  bridge,  was  de- 
cayed—decayed  at  the  end  of  the  bridge. 
Upon  that  beam  and  resting  upon  an  iron 
plaic,  were  some  of  the  strpports  of  the 
bridge— I  don't  know  what  he  calls  those 
.— but  at  any  rate  they  are  the  base 
of  a  sort  of  an  arch  that  up-hold, 
support  and  maintain  the  bridge; 
that  while  the  timber, .  outside,  ap- 
peared to  be  all  right,  it  had  become  rot- 
ten in  the  center  and  had  given  way  and 
the  plate  was  shoved  off,  perhaps  nearly 
six  inches,  and  that  had  allowed  this  arch 
to  lengthen  and  had  materially  weakened 
the  bridge.  Like  a  prudent  officer  that 
he  was,  he  immediately  went  to  a  tele- 
phone and  telephoned  to  the  city  engi- 
neer. The  engineer  himself  was  not  in, 
but  persons  who  were  there  were  in- 
formed of  the  condition  of  affairs,  and 
immediately  upon  the  return  of  the  engi- 
neer himself  to  the  office  he  was  informed 
of  the  condition  of  tliat  bridge,  in  detail, 
it  seems,  and  thereupon  he  turned  around 
to  the  'ph6ne  and  telephoned  to  the  en- 
gineer in  charge  of  the  Lake  Shore  rail- 
way, who  it  seems  at  that  time  was  in  the 
depot  in  this  city — the  offices  of  the  rail- 
way company  being  there — and  he  told 
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the  engineer  of  the  Lake  Shore  company 
that  this  bridge  was  dangerous,  that  be- 
ing the  substance  of  the  language  which 
he  used — was  then  in  a  dangerous  con- 
dition—that such  information  had  been 
received. 

The  engineer  himself  testifies  that  he 
received  notice  from  the  city  engineer, 
using  the  language,  first  that  the  bridge 
Avas  unsafe,  and  also  repeated  that  the 
bridge  was  in  an  unsafe  and  dangerous 
condition,  but  neither  of  these  parties 
were  sufficiently  alarmed  about  the  mat- 
ter, or  exercised,  to  go  any  further,  and 
seemed  to  have  thought  that  the  matter 
might  rest  along  a  little — that  there  was 
no  immediate  danger.  And  there  the 
matter  rested. 

No  steps  were  taken  by  the  city  engi- 
neer or  authorities,  no  information  given, 
no  orders  issued  in  regard  to  the  matter, 
and  this  young  assistant  went  on  up  and 
performed  his  labor  and  came  back  and 
had  some  conversation,  I  believe  on  his 
return,  with  the  engineer,  but  nothing 
was  said  or  done  and  Uic  accident  oc- 
curred that  evening. 

Now,  so  far  as  the  city  is  concerned,  we 
think  there  is  a  direct  and  clear  liability 
on  their  part  to  the  plaintiff  also.  The 
condition  of  the  bridge  as  stated  to  the 
engineer  ought  to  have  been  sufficient  to 
have  enabled  any  engineer  to  know  that 
the  bridge  was  certainly  in  a  very  unsafe 
aid  dangerous  condition.  He  ought  to 
have  understood  tliat  more  fully  than  any 
other  person  not  a  professional  engineer; 
because  it  seems  from  the  statements 
male  by  the  engineers  in  regard  to  the 
bridge  that  the  moment  this  piece  gives 
way  the  whole  superstructure  is  liable  to 
fall.  It  loosened  the  arches  and  overcomes 
the  strength  of  the  chords,  weakening 
the  bridge  beyond  what  an  ordinary  per- 
son would  be  apt  to  conceive,  leaving  it 
in  a  very  dangerous  condition,  and  the 
rity  had  knowledge  of  the  fact  through 
its  city  engineer  in  abundant  time  to 
have  closed  the  bridge,  and  they  should 
have  closed  it  to  travel  and  kept  people 
away  from  and  off  of  it. 

Coming  down  to  the  Lake  Shore  com- 
pany, I  had  a  little  more  doubt  whether 


there  would  be  any  liability  on  the  part 
of  the  Lake  Shore,  no  continuing  liability 
on  their  part  to  keep  up  and  maintain  the 
bridge.  They  assume  that  it  was  the  duty 
!  of  the  company  to  do  that,  under  the 
I  statute.  It  seems  that  a  bridge  had  been 
i  built — one  or  more — but  at  any  rate  the 
■  present  structure  had  been  put  up  in  the 
I  year  1887,  that  is  to  say  a  new  bridge  had 
•been  put  up.  At  that  time  there  was  in 
]  use,  so  far  as  street  railways  were  con- 
cerned, only  horse  cars  upon  that  road, 
electric  cars  not  having  been  in  use  in 
the  city,  I  believe,  at  that  time.  The 
bridge  was  built  throughout  cf  good  ma- 
terial, by  a  competent  bridge  builder, 
under  the  charge,  as  was  testified,  of  one 
of  the  best  bridge  builders  in  the  state,  a 
man  who  for  20  years  superintended  the 
business  of  the  Lake  Shore  company  in 
the  construction,  maintenance  and  pre- 
servation of  its  bridges.  And  that  bridge 
had  been  examined  regularly  about  every  . 
six  months,  the  custom  being  to  do  that 
at  about  those  periods'.  It  was  examined 
in  the  October  previous,  and  that  was 
done  as  was  testified  by  the  engineer  of 
the  company  by  examining  it  from  end 
to  end.  If  anything  appears  defective  or 
indicates  rot  in  the  interior,  they  used 
augurs  to  bore  in  and  examine  it.  Ordi- 
narily they  used  an  instrument  like  a 
heavy  hammer  or  sledge,  or  something 
of  that  kind  with  a  round  head,  con- 
structed for  the  purpose,  and  it  is  said 
that  upon  striking  a  piece  of  timber  that 
is  decayed  in  ific  interior  that  it  gives  out 
a  sound  that  a  person  accustomed  to  such 
work  can  tell  whether  that  timber  is  rot- 
ten or  not  It  is  said  that  in  the  fall  an 
examination  of  the  bridge  was  made 
thoroughly.  This  accident  occurred  in 
May  following.  The  bridge  had  been 
sustaining  a  heavy  amount  of  travel  and 
traffic.  There  is  sonic  evidence  tending 
to  show  that  there  was  a  large  amount  of 
travel  on  the  Tst  of  May  and  two  weeks 
previous  at  the  time  of  the  dedication  or. 
consecration  of  the  Catholic  church  in  the 
Fifth  ward,  when  a  very  large  number  of 
people  went  up  to  attend  the  services, 
and  that  the  company  took  over  its  elec- 
tric cars  and  drew  trailers,  as  they  arc 
called,  being    old    horse    cars,  and  very 
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heavily  loaded— and  whether  tliat  had  an y 
effect  on  the  bridge,  docs  not  appear. 

Now,  upon  tlii*  particular  day,  about  n 
o'clock,  in  the  morning,  Mr.  Rockwell, 
the  engineer  of  the  Lake  Shore  company, 
was  informed  that  this  bridge  was  then  in 
a  very  dangerous  condition.  He  himself 
t est i Ties  that  it  was  in  a  dangerous— or 
sometimes  it  is  put  as  bciiig  in  an  unsafe 
condition;  and  the  question  was  put  *o 
him  as  an  engineer  whether  upon  the 
facts  stated  by  the  assistant  engineer  6f 
the  city  in  his  testimony— whether  if  the 
beam  was  rotten,  whether  if  the  iron  plate 
had  slid  the  -distance  it  was  ?aid  to -have 
slid — some  four  or  six  inches— straight- 
ening out  the  arches,  if  that  bridge  was 
in  a  proper  condition  to  be  passed  over 
by  team  or  cars,  and  he  says  it  ought  to 
to  have  been  closed  immediately;  thai 
there  was  only  one  thing  to  be  done  as  a 
matter  of  prudence,  and  that  was  to  have 
closed  the  bridge.  Now  without  making 
any  inquiries  of  the  city  engineer  as  to 
what  had  been  found  there  in  regard  to  it 
— for  nothing  of  that  kind  was  communi- 
cated by  the  city  engineer  so  far  as  the 
evidence  discloses— he  himself  scents  to 
have  jumped  to  the  conclusion  that  per- 
haps it  was  safe  enough  for  a  little  while. 
He,  however,  immediately  turned  and 
telegraphed  to  the  chief  bridge  builder  at 
Cleveland,  to  give  the  matter  attention. 
He  said  it  would  take  the  matter  of  a 
week  to  get  the  material  together  for  the 
fixing  of  the  bridge.  He  himself  didn't 
go  to  see  the  condition  of  the  bridge  or 
make  any  examination  of  it  at  that  time. 
Now  it  would  seem  that  up  to  1 1  o'clock 
that  the  Lake  Shore  road  had  not  been 
derelict  in  making  annual  examination. 
It  seems  that  the  life  of  a  bridge  of  that 
kind  is  for  ten  years  or  so,  and  this  bridge 
had  not  been  standing  over  about  five 
years,  and  had  been  semi-annually  exam- 
ined and  found  in  good  condition;  it 
seems  tliat  up  to  that  time  there  had  been 
no  negligence  upon  the  part  of  the  rail- 
way company,  as  shown  by  the  evidence, 
but,  upon  mature  consideration,  it  docs 
seem  tliat  upon  knowledge  being  im- 
parted to  the  engineer  that  a  bridge  of 
tliat  kind  was  in  a  dangerous  condition, 


and  then  in  an  unsafe  condition,  a  bridge 
tliat  had  been  used  to  his  knowledge  for 
the  transportation  of  electric  street  cars 
over  it,  over  which  a  very  large  amount 
of  travel  was  passing  from  day  to  day, 
tliat  a  proper  sense  of  care  in  regard  to 
the  public  and  those  who  passed  over  the 
bridge,  would  have  induced  him  to  make 
some  examination — should  have  induced 
him  to  have  made  some  examination  of 
tliat  bridge  for  the  purpose  of  ascertain- 
ing whether  of  not  people  should  be  al- 
lowed to  pass  over  it.  It  is  said,  and 
there  is  force  in  the  argument,  that  the 
railway  company  had  no  right  to  close 
that  bridge;  that  the  construction  of  the 
j  street  and  the  control  of  the  bridge  was 
j  with  the  city  authorities;  which  is  true; 
!  nevertheless,  they  might  "have  stationed 
!  parties  there  to  give  warning  and  to  have 
protected  the  public  from  passing  over 
;  the  bridge,  or  it  could  have  taken  steps  in 
connection  with  the  city  to  have  had  the 
:'  bridge  closed;  but  I  am  inclined  to  the 
opinion  myself,  upon  mature  considera- 
tion, that  there  was  a  liability  on  the  part 
of  the  company  arising  from  the  fact  that 
the  engineer  himself  did  not  take  such 
steps,  as  a  prudent  engineer  should  have 
taken,  to  ascertain  the  condition  of  the 
bridge,  he  being  but  a  little  ways  from  it. 
There  is  one  other  question  that  lias 
been  urged  upon  us,  and  that  is  this:  that 
this  verdict  is  excessive.  The  verdict  was 
$  1 4,000.  That  is  a  pretty  large  sum  of 
money,  and  of  course  it  challenges  the  at- 
tention of  the  court  in  regard  to  the 
amount  of  it.  Our  attention,  of  course, 
has  been  called  to  this  by  counsel  in  ar- 
gument. 

It  is  a  very  difficult  matter  to  ascertain, 
in  some  of  these  personal  injury  cases* 
the  amount  of  judgment  that  should  be 
awarded  or  that  may  be  awarded.  This 
plaintiff  is  not  far  from  25  years  of  age: 
he  is  a  man  tliat  was  in  good  health  prior 
to  this  time.  He  was  earning  about  f  1.S0 
a  day.  We  presume  he  could  have  con- 
tinued to  earn  that  amount;  we  don't 
know  whether  he  would  have  developed 
into  a  man  of  business  or  not.  He  has 
been  injured.  Now  if  he  were  a  well 
man  and  getting  $1.80  per  day  the  court 
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could  come,  to  Borne  pretty  definite  con- 
clusion what  his  services  at  that  price 
would  be  worth  during  the  balance  of  his 
life.  If  he  had  met  the  fate  of  .Mammctt, 
the  motonnan  on  the  other  car,  and  had 
bees  killed,  and  then  suit  were  brought 
under  the  statute  we  could  rirrive  at  some 
definite  result  as  to  the  value  of  his  ser- 
vices by  the  use  of  tables  calculated  for 
that  purpose.  The  evidence  in  regard  to 
his  physical  condition  rests  of  course  up- 
on his  testimony,  and  very  largely  upon 
the  testimony  of  two  physicians  and  sur- 
geons. One  Is  Dr.  Woods  and  the  other 
Dr.  Wright;  and  the  testimony  of  these 
surgeons  concurs    in  '  showing  that  this  j 


man  has  received  very  severe  injuries, 
which  seem  to  affect  seriously  his  spine 
and  kidneys,  and  perhaps  other  portions 
of  his  body.  It  is  also  a  fact  that  accord- 
ing to  their  testimony  he  will  never  be 
any  better,  and  that  he  will  never  be  able 
to  work.  His  personal  appearance  at  the 
present  time  indicates  that  he  is  a  man 
who  is  in  a  very  bad  condition  physically. 
The  testimony  of  these  physicians  we 
must  rely  upon  as  a  matter  of  course. 
The  one  we  know  to  be  -a  very  able  sur- 
geon; the  other  is  a  very  large  prac- 
titioner, and  I  don't  know  but  he  has  a 
large  amount  of  experience  as  a  surgeon 
also,  and  we  are  bound  to  take  this  evi-. 
dence  as  showing  what  the  future  pros- 
pects of  this  plaintiff  are;  that  is  to  be  an 
invalid,  unable  to  work  and  suffering.  In 
some  respects  his  disease  is  of  such  a  na- 
ture that  it  is  offensive. to  all  persons 
about  him,  as  the  result  of  his  injuries. 
The  prospects  are  that  he  will  be  com- 
pelled to  employ  physicians,  and  he  may 
be  compelled  to  employ  assistants  before 
he  is  through  life  to  take  care  of  him.  He 
will  be  a  sufferer  physically  and  will  go 
down  to  his  grave  'with  a  feeling  that  life  is 
not  a  very  pleasant  one  at  any  rate,  that 
he  is  a  permanent  cripple  and  all  his  life 
will  be  oppressed  with  that  physical  con- 
dition. Now  it  is  very  difficult  to  state 
what  would  be  a  fair  compensation  or  to 
establish  any  permanent  rule  that  could 
be  followed.  He  should  be  awarded  that 
which  will  give  him  at  least  the  means  of 
a  Uvelihood  as  fully  and  completely  as  he 
would  be  able  to  earn  if  he  were  well;  it 


should  be  sufficient  to  minister  to  his  per- 
sonal comforts  as  long  as  lie  lives,  aikl 
furnish  him  with  medical  aid  and  clothes 
and  things  which  he  may 'need.  If  there 
is  anything  beyond  that,  the  physical 
suffering  and  the  pain  which  he  will  erf- 
durc,  the  humiliation  and  the  real  burden 
Which  is  upon  the  man's  mind  and  which 
will  follow  hini  allliis  life,  are  to  he  con- 
sidered. Now,  after  taking  all  these 
matters  into  .consideration-  and  looking 
the  ground  over,  we  are  unable  to  say 
that  the  jury  erred  or  rendered  a  vcidict 
here  which  is  excessive,  through  either 
prejudice  orpassiou  or  appearing  to  be 
under  the  influence  of  passion  or  preju- 
dice. Indeed  we  -are  unable  to  say  that 
the* verdict  is  excessive  in  itself,  and 
therefore  we  decline  to  disturb  the 
amount  which  has  been  rendered  by  the 
jury. 

Judgment  of   the   Common  Pleas  af- 
firmed, without  penalty. 


Construction  of  Contract. 

713 — Alva  Austin  vs  Albert  L.  Smith. 
The  defendant  in  error  sued  the  plaintiff 
in  error  before  a  justice  of  the  peace  for 
a  balance  alleged  to  be  due  him  for  salary 
and  commissions  for  selling  sewing  ma- 
chines. There  was  a  contract  between 
the  parties,  made  up  by  using  a  printed 
blank  which  was  prepared  originally  to 
be  nsed  for  a  somewhat  different  purpose, 
and  filling  in  and  altering  the  same  for 
the  purpose  ofthesc  parties;  this  resulted 
in  a  waut  of  clearness  in  certain  of  the 
terms  of  the  coutract.  By  this  contract 
Smith  was  constituted  the  agent  of  Austin 
to  sell  sewing  machines  for  him  in  Tole- 
do, and  in  said  coutract  is  the  following 
provision:  "Said  second  party  (Smith) 
shall  receive  the  following  salary  and 
commissions  for  all  sales  made — a  salary 
of  $6  a  week  with  a  guarantee  of  at  least 
one  good  sale  of  a  new  machine  each 
week.  If  there  is  no  sale  made,  there  is. 
no  salary  to  be  paid,  and  a  commission  of 
$5  on  each  sale  made.  Said  second  party 
is  to  have  .the  first  $5  paid  on  sales  made 
from  his  soliciting." 

The  employment  under  this  contract 
lasted  several  months,  and  during  some 
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weeks  Smith  made  several  sales,  and  dur- 
ing others  he  made  none;  but  taking  the 
total  number  of  sales  made  and  the  whole 
number  of  weeks  employed,  an  average 
of  more  than  one  sale  a  week  was  made. 
Almost  every  week  Austin  made  pay- 
ments to  Smith  of  small  sums  of  money 
and  took  receipts  therefor,  a  sample 
whereof  is  as  follows: 

"Toledo,  Ohio,  Feb.  28th,  1891. 

"  Received  of  A.  Austin  six  dollars,  sal- 
ary in  full  to  date. 

"f6.oo.        (Signed)        A.  L.  Smith. 

These  receipts  were  given  in  evidence 
in  the  trial.  Some  of  them  also  stated 
that  they  were  in  full  for  commissions  on 
certain  designated  sales. 

The  Court  of  Common  Pleas  charged 
the  jury  in  substance  that  said  salary  was 
to  be  paid  for  each  week  of  the  employ- 
ment if  on  an  average  for  the  whole  time 
there  was  a  sale  a  week,  although  during 
some  weeks  there  may  have  been  no  sale. 

Held  by  the  Circuit  Court,  that  this 
construction  of  the  contract  was  Errone- 
ous, and  that  during  weeks  wherein  no 
sale  was  made  no  salary  was  earned.  The 
Court  of  Common  Pleas  also  charged  the 
jury  at  the  request  of  the  plaintiff  below: 
"That  a  receipt  reading  'in  full'  in  which 
an  amount  is  also  stated,  is  to  be  taken 
as  a  receipt,  for  the  amount  only,  unless  it 
be  further  proved  by  other  testimony  that 
there  was,  in  fact,  a  settlement  in  full." 
And  also  gave  other  instructions  to  a 
similar  effect;  that  words  written  in  a  re- 
ceipt signed  by  the  party  are  no  admis- 
sions of  that  party  of  the  facts  thereby 
stated,  unless  evidence  aliunde  the  re- 
ceipt is  given  showing  that  such  words 
were  put  in  purposely  by  the  signer,  or 
were  known  to  him,  or  that  the  fact  re- 
cited iu  the  receipt  existed. 

Held  by  the  Circuit  Court,  that  these 
instructions  were  eoroncous,  and  the 
judgment  should  be  reversed.  The  ver- 
dict is  set  aside  and  the  cause  remanded 
for  a  new  trial. 


Supreme   Court. 


Subscriptions  should  be  addresse4  to 
the  Toledo  Legal  News  Co.,  Toledo, 
O.,  and  accompanied  by  remittance  by 
draft  or  P.  O.  money  order.  Subscribe 
for  the  Legal  News  for  three  months 
any  way.  At  the  expiration  of  that  time 
you  will  renew  your  subscription  for  a 
year. 


Tuesday,  March  13,  1894. 

General  «Docke*. 
3569 — The  Cincinnati,    Hamilton    and 
Dayton    Railroad    Company   vs.     Frank 
Margrat.     Error  to  the  Circuit  Court  01 
Lucas  county. 
Bradbury,  J. 

1.  An  engineer  in  charge  of  a  loco- 
motive on  one  train  of  cars  of  a  railroad 
company  is  in  a  branch  or  a  department 
of  its  service,  separate  from  that  of  a 
brakeman  on  another  train  of  the  same 
company  within  the  meaning  of  the 
terms  "separate  branch  or  department," 
as  those  terms  arc  employed  in  section  3, 
of  the  act  of  April  1,  1890,  87  Ohio  laws, 
150. 

2.  An  engineer  in  charge  of  a  locomo- 
tive, who.  has  authority  to  direct  or  con- 
trol a  fireman  serving  on  the  same  loco- 
motive, is  a  "superior"  within  the  mean- 
ing* of  the  above  named  section, 

3.  Whether  an  engineer,  or  other  em- 
ploye, of  a  railroad  company,  has  au- 
thority to  direct  or  control  other  em- 
ployes of  the  same  company,  is  a  ques- 
tion of  tact  to  be  determined  in  each 
case.  This  may  be  done,  however,  either 
by  proof  of  express  authority,  or  by 
showing  the  exercise  of  such  authority 
to  be  customary,  or  according  to  the 
usual  course  of  conducting/  the  business 
of  the  particular  company  interested,  or 
of  railroad  companies  generally. 

Judgment  affirmed. 


NOTIOE. 

We  are  obliged,  owing  to  the  lack  of 
space,  to  omit  Supreme  Court  decisions 
handed  down  this  week  but  will  publish 
the  same  in  our  next  issue,  and  hereafter 
they  will  appear  more  promptly. 
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SEVERAL  IMPORTANT  MATTERS. 


Our  somewhat  sanguinary  expectations 
concerning  the  success  of  a  weekly  edi- 
tion of  the  Toledo  Legal  News,  are  be- 
ing very  encouragingly  realized  from  day 
fo  day.  We  have  little  doubt,  now,  of 
I'eingable  to  place  the  weeklj-  upon  the 
*sme  secure  footing  that  our  daily  paper 
secured  in  such  a  remarkably  short  space 
of  time.  The  field  offers  an  abundant  har- 
vest of  legal  knowledge;  more  than  suffi- 
cient, it  seems  to  us,  for  the  publication 
of  a  law  journal  which  will  be  of  inestim- 
able value  to  the  profession.  Aud  one 
which  will  be  a  financial  success  to  its 
publishers. 

Apropos  of  this  latter  consideration  we 
recall  suggestions  which  some  of  out 
friends,  members  of  the  Toledo  bar,  have 
made.  Several  have  said,  very  rashly  in- 
deed, "You  should  charge  fc  co  per  3-ear 
for  the  weekly,  that  is  little  enough.1' 
Perhaps  this  is  true,  but  to  those  who 
think  so  we  have  to  sa}-,  let  not  your  con- 
science be  troubled.  We  have  counted 
the  cost  and  believe  that  $3x0  per  year  is 
a  fair  price  aud  one  which  will  afford 
reasonable  compensation  for  the  invest- 
ment of  money,  time  and  ability.  We 
have  a  successful  daily  paper  (also  a  law 
journal)  behind  th«s  weekly.  In  publish- 
ing the  two  we  are  able  to  offer  more,  for 
the  money,  than  either  could  afford  if  con- 
ducted independently. 

We  make  this  explanation  for  the  bene- 
fit of  those  who  are  not  subscribers  to  our 
daily  paper  and  who  have  little  knowledge 
of  our  busi ness  or  financial  standing.  We 
have  sufficient  capital;  we  have  a  plant 
completely  equipped  and  unencumbered, 


either  with  age  or  debts;  our  facilities  for 
doing  good  work  are  all  that  could  be 
desired  ,ind  in  order  to  employ  them  all 
we  limit  the  price  of  our  papet  to  a  reason- 
able figure. 

We  would  prefer  to  receive  a  certain 
sum  from  a  large  number  of  subscribers 
than  the  same  amount  from  one-half  or 
one-third  the  number,  and  in  order  to 
conic  as  near  as  possible  to  reaching  every 
practicing  attorney  in  Ohio,  we  intend  to 
offer  in  value  to  practitioners  many  times 
the  amount  of  our  subscription  price. 
Once  so- successful  in  the  number  of  sub- 
scribers, the  character  of  the  Legal  News 
*ill  be  rigidly  maintained. 

We  are,  as  rapidly  as  possible,  com- 
pleting arrangements  throughout  the 
State  to  secure  impoitant  and  interesting 
decisions  from  Common  Pleas  Judges  in  > 
the  various  counties.  Such  information 
belongs  to  the  special  mission  of  the 
Legal  News,  which  is  to  secure,  and 
put  in  form  for  binding,  the  decisions  of 
able  jurists  throughout  Ohio  which  have 
heretofore  been  lost  to  all  except  a  few 
members  of  the  bar.  If  the  weekly 
edition  of  the  Legal  News  is  a  success, 
and  that  would  seem  to  be  a  foregone 
conclusion,  its  subscribers  will  have  the 
benefit  of  the  thoughts  of  such  judicial 
t  a  lent  as  there  is  in  Ohio.  They  will  se- 
cure, carefully  prepared  and  in  form  for 
binding,  the  important  additions  to  the 
lex  non  scripla  which  every  day  is  mak- 
ing either  on  Circuit  or  Common  Pleas 
benches.  And  in  addition  thereto,  be 
kept  informed  concerning  Federal  and 
Supreme  Court  cases. 


The  importance  of  the  work  we  have 
undertaken  is  entitled  to  much  considera- 
tion. While  we  will  cover  Supreme 
Court  proceedings,  publishing  the  sylla- 
bus in  all  reported  cases  and  frequently 
the  decisions  in  full,  our  attention  will 
be  directed  specially  toward  the  publica- 
tion of  decisions  heretofore  practically 
lost  to  the  profession,  viz:  decisions  of 
of  the  6th  Judicial  Circuit  Court  in  all  of 
the  eight  counties  comprising  the  dis- 
I  trict.     We  have  arranged  to  secure  them 
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regularly  and  they  will  be  publised  as 
promptly  as  it  is  possible  to  prepare  and 
have  them  revised  by  the  judges.  These 
alone  will  be  worth  more  than  the  price 
of  our  paper  to  every  lawyer,  but  We  add 
a  vast  amount  of  important  news  from 
different  parts  of  the  State  atid  many  im- 
portant decisions  in  other  States. 


TELEPHONE    COMMUNICATION'S. 

As  appears  in  another  column,  the  de- 
cision of  the  Supreme  Court  of  New  York, 
Generai  Term,  opinion  by  Follett,  J.,  re-, 
versing  an  order  vacating  an  attachment 
based  on  an  affidavit  of  an  attorney  who 
p;ave  as  the  source  of  his  information,  a 
telephone  communication  with  plaintiff's 
attorney,  has  been  reversed  by  the  Court 
of  Appeals,  opinion  by  Justice  Gray. 

As  might  have  been  expected,  how- 
ever, the  decision  rather  extends-  than 
limits  the  principle  \  followed  by  Justice 
Follett.  The  Court  of  Appeals  goes 
farther  in  recognizing  the  merits  of  the 
telephone  service,  reversing  Justice  Fol- 
lett's  decision  simply  because  the  affidavit 
did  not  indicate  that  affiant,  in  communi- 
cating with  plaintiffs  attorney  through 
the  telephone,  had,  in  some  way,  satis- 
fied himself  that  he  was  talking  with  the 
party  required  to  furnish  the  information. 

U.  S.  Circuit  Court. 


Order  for  drawing  petit  jurors  for  June 
term:  Graff  M.  Acklin,  Tol;  Geo.  L. 
Johnson  and  Garrett  Burns,  Tol;  Alonzo 
Conant,  Van  Wert:  Jacob  Varnier,  Archi- 
bald; C.  B.  Squires,  Defiance;  Marcus  V. 
Barber,  Tol;  Frank  Knowles,  Fostoria;  E. 
J.  Therwichter,  Oak  Harbor;  C.  J.  J. 
Machen,  Tol;  R.  H.  Bever,  Tiffin;  Geo. 
Daniel,  Sandusky;  Thos.  D.  Preddy, 
Middle  Point;  Andrew  J.  Manville,  Bow- 
ling Green;  Geo.  C.  Stahl,  Tol;  Geo. 
Slnssmon,  Clyde;  Chas.  L.  Allen,  Fayette; 

Wm.  C.  Corlett,  West  Unity;  Aaron 
Barnet,  No.  Balto;  John  W.  Lee,  Nor- 
walk;  John  B.  Larioses,  Mark  Center;  J. 
G.  Metsch,  Elmore;  John  Poison,  Napo- 
eon;  Wm.  Harmon.  Attica. 


CoTTjrqon   Pleas  Courts 

OF  OHIO. 
Thr  following  are  amonjr.  the   important  and 
interesting  decision*  of  a  recent  date. 


93 — Paul  Raymond  vs  Henry  C.  Br*ck- 
enridge,  Warren  C.  Breckenridge  and 
Julia  S.  Manahau.  Motion  to  strike  oat 
second  defence  of  Julia  S.  Manahan  be- 
cause the  same  is  irrelevant  and  redund- 
ant 
Lbmmon,J. 

The  petition  counts  upon  a  judgment 
heretofore  rendered  in  the  Court  of  Com- 
mon Pleas  of  Lucas  county  at  the  April 
term  A.  D.  1879,  in  favor  of  plaintiff  and 
against  each  of  the  defendants  and  the 
petition  proceeds  to  aver  certain  pay- 
ments made  on  said  judgment— the 
amount  that  still  remains  due  and  unpaid 
thereon  and  asks  that  pluintiff  may  re- 
cover thereon  the  amount  so  remaining 
unpaid  against  each  and  every  of  the  de- 
fendants. 

The  defendant,  Julia  S.  Manahan,  files 
a  separate  answer  to  the  action;  and  for  a 
second  defence  she  avers  that  she  was  a 
married  woman  and  as  such  was  a  mem- 
ber of  a  co-partnership  with*  the  other  de- 
fendants engaged  in  carrying  on  a  hard- 
ware business  in  Lucas  county,  O. ,  under 
the  firm  name  of  Breckenridge  &  Co.; 
that  said  co-partnership  in  conducting  its 
said  business  became  indebted  to  plain- 
tiff and  gave  to  plaintiff  promissory 
notes  to  secure  such  indebtedness;  that 
she  at  no  time  took  any  active  part  in  the 
business  of  said  firm;  that  she  did  not 
sign  said  notes  or  have  any  knowledge  of 
their  existence  or  the  existence  of  such 
indebtedness  until  after  the  bringing  of 
such  action  and  that  at  no  time  did  she 
have  any  intention  to  charge  her  sepa- 
rate estate  with  the  payment  of  said 
debts  and  that  she  had  no  separate  prop- 
erty or  estate  except  her  interest  in  said 
co-partnership;  that  all  of  the  property 
of  said  firm*  was  sold  Under  the  orders  of 
this  court,  procured  by  plaintiff  and  the 
proceeds  thereof  was  appropriated  to- 
ward the  payment  of  plaintiff's  judg- 
ment and  she  says  that  by  such  sale  her 
separate  estate  and  all  property  which 
she   then   owned   was   used   in  paying 
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plaintiffs  claim  and  that  *he  is  not  now 
and  has  not  since  been  the  owner  of  any 
separate  estate  or  property. 

Plaintiff,  in  support  of  his  motion  to 
strike  ont  claims  that  these  matters  are 
inrUvani  and  redundant  because,  he 
alleges,  that  if  such  matters  constitute  a 
defence  to  plaint ifFs  action  they  might 
have  been  set  up  in  said  former  action 
and  that  because  (hey  were  not  defend- 
ant Manahan  must  be  held  to  have 
waived  such  defence;  and  that  the  judg- 
ment of  this  court  rendered  at  the  April 
term,  1379,  must  be  held  against  each  de- 
fendant conclusive  as  to  matters  then 
adjudicated  and  all  matters  which  de- 
fendants might  have  presented  for  adju- 
dication. 

In  answer  to  this  it  was'  said  that  the 
judgment  in  this  case  was  not  a  personal 
judgment  as  against  defendant  Manahan 
bat  a  judgment  as  to .  her  against  her 
separate  estate  in  said  co-partnership 
and  the  case  of  Avery  vs  Vansickle  35 
0.  S.  270,  273  and  275  is  relied  upon  as 
sustaining  such  position. 

The  motion  to  strike  out  the  2d  de- 
fence from  the  separate  answer  of  Mrs. 
Manahan  is  overruled. 

The  case  of  Avery  vs  Vansickle  was  de- 
cided after  the  statute  of  March  30th,  1874, 
authorizing  actions  by  and  agaiast  mar- 
ried women  was  in'  force.  That  statute 
has  been  in  force  substantially  in  terms 
as  it  now  reads  during  the  proceedings 
referred  to  in  the  pleadings  of  the  parties 
hereto,  Sec.  5319,  Revised  Statutes, 
which  contains  the  Statute  of  March  30, 
1S74  reads  as  follows:  "When  a  married 
woman  sues  or  is  sued  like  proceedings 
shall  'be  had  and  judgment  rendered 
and  enforced  as  if.  she  were  unmarried, 
and  her  property  and  estate  shall  be  liable 
far  the  judgment  against  her,  but  she 
shall  be  entitled  to  the  benefits  of  all  ex- 
emptions of  heads  of  families. ' ' 

The  act  of  1874,  page  47,  says  that 
where  a  married  woman  is  "engaged  as 
owner  or  partner  in  any  mercantile  or 
other  business  and  the  cause  of  action 
grows  out  of  or  concerns  •  such  business, 
she  may  sue  or  be  sued  alone.  And  in 
all  cases  where  she  may  sue  or  be  sued 


alone  the  like  proceedings  shall  be  had 
and  the  like  judgment  rendered  and  en- 
forced  in  all  respects  as  if  she  were  an 
unmarried  woman,  and  in  every  such 
case  her  separate  property  and  estate 
shall  be  liable  for  any  judgment  rendered 
therein  against  her,  to  the  same  extent 
as  would  the  property  of  her  husband 
were  the  judgment  rendered  against  him. ' ' 

Notwithstanding  the  at  first  sight 
sweeping  elauscs  of  these  statutes  the 
Supreme  Court  in  Avery  vs  VanSiekle, 
say  page  273,  "in  the  case  of  Allison  vs 
Porter,  29  O.  S.  136  it  was  held  that  the 
statute  last  above  set  forth  did  not  create 
a  new  cause  of  actio'i  in  favor  of  or 
against  a  married  woman  where  none  ex- 
isted before,  but  that  the  statute  as 
amended  was  intended  to  prescribe  the 
cases  in  which  she  may  sue  or  be  sued 
alone,  authorizing  in  such  suits  like  pro- 
ceedings and  judgments,  and  like  en- 
forcement in  all  respects  as  if  she  were 
sole."       *       *.      *       *       *    "  * 

"Before  a  judgment  can  be  taken  . 
against  her  on  .  her  promissory  note,  it 
must  "appear  that  she  had  a  separate  es- 
tate to  charge  with  its  payment  and  that 
she  intended  to  so  charge  it  at  the  time 
she  executed  the  note — and  they  add 
these  questions  are  clearly  for  the  Court. ' ' 

Page  273,  "It  is  true  that  the  note  in 
form  is  joint,  and  a  judgment  upon  it 
were  the  plff  discovert  and  consequently 
liable  thereon  at  law,  would  within  the 
authorities,  constitute  a  complete  bar  to 
a  subsequent  action  thereon.  A  joint  ob- 
ligation where  the  obligors  are  all  bound 
at  law  creates  but  one  debt,  and  where  a 
judgment  is  entered  upon  it  whether 
against  all  or  only  a  part  of  the  obligors 
all  further  remedy  is  merged  in  the  high- 
er -security. 

Page  375,  "But  in  the  present  case  the; 
makers  of  the  note  were  not  in  a  legal 
sense  jointly  liable  thereon.  No  obliga- 
tion was  created  against  the  wife  which 
could  be  enforced  at  law,  henre  a  joint 
remedy  could  not  have  been  anticip.'Ud 
when  the  note  was  executed.        v        * 

The  husband  was  alone  haMe  on  tre 
note,  or  he  was  liable  ioir.v!  .u,  •  . 
wi/es  separate  estate  agaibrt  which  tiic 
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remedy   was  -wholly  in  equity  while  the 
liability  was  strictly  legal." 

Following  the  line  of  thought  thus  put 
forth  by  the  Supreme  Court,  it  would 
seem  that  no  tiling  could  be  claimed  as 
against  a  married  woman  from  the  obli- 
gation and  effect  of  a  judgment  against 
her  other  than  that  it  bound  her  separate 
estate,  then  owned  by  her,  and  hence 
when  such  separate  estate  was  wholly 
exhausted  in  proceedings  enforcing  such 
judgment  farther  remedy  against  her 
could  not  ha  had. 

CRTMIKAL  PRACTICE. 


A    KurgUm    Ootfit    Evidence    Which   May   be 
Considered  tn  ludinuiiig  a  Ounhiitaiion 

of  Crirmnalf.  i 

James  Flavel,  known  as  "The  Rat," 
James  Proctor  and  a  man  named  Jackson 
were  arretted  on  a  Michigan  Central 
train  just  entering  Toledo.  Flavel  and 
Proctor  are  notorious  crinMnals.  The 
former  pleaded  guilty  and  Proctor  entered 
a  plea  of  not  guilty. 

On  his  tria\  for  having  burglars  tools 
iu  his  possession,  after  testimony  for  the 
State  was  concluded/  defendant's  •  attor- 
ney moved  to  arrest  the  case  from  the 
jury  on  the  ground  that  there  was  no 
evidence  showing  or  tending  to  shew 
that  the  defendant  had  any  thing  to  do 
with  the  burglars  tools  or  was  in  any  way 
connected  win  Flavel  at  the  time  of  his 
arrest. 
Lemmon,  J, 

The  evidence  indicated  that  Flavel, 
Proctor,  the  defendant,  and  Jackson 
boarded  the  train  for  Toledo  at  the  same 
station;  that  Flavel  entered  the  car  and 
took  a  seat  on  one  side  of  the  car,  toward 
the  forward  end;  that  he  carried  on  his 
shoulder  the  valise  containing  the  burg- 
lars tools  and  placed  the  same  in  the 
rack  over  the  seat  he  occupied.  Proctor, 
I  he  defendant,  followed  Flavel  into  the 
car  but  took  a  seat  on  the  opposite  side 
of  the  car,  nearer  the  center.  Jackson • 
followed  and  took  a  seat  next  in  rear  of 
the  one  occupied  by  Flavel. 

The  evidence  also  showed   that  Flavel 


and  Proctor  had  been  companions  at 
other  times  and  other  places;  that  they 
were  seen  together  once  or  twice  in  dis- 
reputable houses. 

The  burglars  tools,  including  sale  blow- 
ing to  Is,  constitute  an  outfit  which 
would  req'iinj  a  combination  of  indi- 
viduals to  handle  in  the  work  which  the 
tools  were  intended  t>  perform 

Held  by  the  Court,  T.  at  without  going 
furt'ier  into  the  evidence  there  appeared 
to  be  enough  to  warrant  allowing  the 
jury  to  detenniue  whether  ur  not  the  de- 
fendant was  an  accomplice  of  Flavel's. 

Motion  overruled, 

(The  defendant  then  withdrew  his  plea 
of  nU  guilty  and  pleaded  guilty.) 


KILLING  A  DOG. 

Failure  «f  Vrwf  to  Ertablinh  Ne^H  genre  «>:i  t  he 
Part  of  the  Street  Knllwaj  Co. 

34067    Jos.  A.  Boumgardner  ys  The  ToL 
Electr.c  Street  Railway  Co.    Actijn  to 
recover  for  the  death  of  a  valuable  dog, 
killed  by  an  electric  street  mil  way  car. 
Harmon,  J. 

■  The  petition  alleges  that  plaintiff  was 
the  owner  of  a  valuable  dog;  that  the  dog 
had  strayed  from  the  place  where  he  was 
kept;  that  he  got  out  without  the  fault  or 
negligence  of  plaintiff  and  was  on  Ban- 
croft street,  a  short  distance  east  of  where 
Putnam  street  crosses  said  Bancroft  street, 
when  defendant's  car  approached  from 
the  east  at  a  high  and  dangerous  rate  ot  , 
speed;  that  defendant's  employees  in 
charge  of  said  car  gave  no  attention  to 
said  dog;  gave  no  alarm;  that  they  did  not 
check  the  speed  of  the  car  at  all,  but  ran 
it  so  rapidly,  carelessly  and  negligently 
that  it  struck  the  dog  and  killed  him. 
.  The  proof  showed  that  the  dog  was  a 
thoroughbred  Llewllyn  setter.  The  plain  t- 
ifFs  evidence  also  showed  that  as  the  car 
approached  the  dog  was  lying  on  the 
north  side  of  Bancroft  street  about  four  or 
five  feet  south  of  the  curbstone,  between 
the  curbstone  and  the  north  rail  of  the 
street  car  track.  One  witness  sworn  that 
the  car  was  goingprettyfast;  another  that 
it  was  going  very  fast.  As  the  car  ap- 
proached, the  dog  started  to  go  south  a- 
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cross  the  track  and  was  struck  by  the  car 
and  carried  nearly  to  the  middle  of  the 
next  square  when  some  one  in  the  street 
called  the  attention  of  the  men  on  the  car 
tothexlog,  when  they  stopped  the  car  and 
the  dog  was  taken  out  dead. 

When  plaintiff  closed  his  case  defend- 
ant's attorney  moved  the  Court  to  direct 
the  jury  to  return  a  verdict  for  defendant. 

The  Court  hkld,  that  the  evidence 
that  the  car  was  gchig  pretty  fast  or  very 
fast  did  not  tend  to  prove  that  the  car  was 
being  driven  at  an  unlawful,  negligent  or 
dangerous  rate  of  speed  and  that  there 
was  no  evidence  tending  to  prove  negli- 
gence on  the  part  of  defendant's  em- 
ployees in  the  management  of  the  car. 

Motion  granted  and  jury  directed  to  re- 
turn a  verdict  for  defendants. 


USURIOUS    OONTRAOT8. 

Upholding  the  Laws  of  another  Btate. 

54250— Omaha  L  &  T  Co.  vs  Josiah  H. 
Bcuows.  Action  to  recover  balance 
claimed  on  bond  or  obligation  entered  in- 
to by  defendant  with  Omaha  Loan  & 
Treat  Co.    Trial  to  a  Jury. 

Petition  set  out  amount,  about  {640, 
which  plaintiff  claimed  as  balance  due  on 
the  bond.  Defendant  answered,  admitting 
the  making  of  the  obligation  but  averring 
that  whilst  the  bond  acknowledged  the 
receipt  of  £aooo  defendant  at  the  same 
time  paid  to  plaintiff  $150  Cash.  This  was 
denied  by  plaintiff. 

Court  (LbmmonJ.)  instructed  the  jury 
that  the  laws  of  Nebraska,  it  being  also 
admitted  by  Counsel,  were  necessarily  a 

Cirt  of  the  contract  and  that  as  under  the 
ws  of  that  state  persons  borrowing 
money  are  permittee!  to  enter  into  con- 
tracts for  the  payment  of  10  per  cent  in- 
terest the  verdict  must  be  determined  by 
the  finding  of  fact  relative  to  payment  of 
the  I150  bonus  or  commission.  If  they 
found  from  the  testimony  that  defendant 
did  not  pay  to  plaintiff,  or  any  one  for 
it,  plaintiff  should  be  given  a  verdict 
for  the  full  amount  of  its  claim.  If,  on 
the  contrary,  they  found  the  fact  to  be 
that  defendant  paia  said  sum  to  the  plaint- 
iff or  any  person  for  plaintiff,  their  verdict 
should  be  for  the  defendant,  as,  under  the 
law  of  Nebraska,  where  contracts  for  more 
than  10  per  cent  interest  are  made  a  pen- 
alty is  inflicted  upon  the  party  seeking  to 
enforce  such  contracts  to  the  extent  of 
denying  him  the  right  to -recover  any  in- 
terest whatever  and  it  was  conceded  by 
Council  that  if  no  interest  was  allowed 
there  would  be  nothing  due  from  defen- 
dant to  plaintiff.      Verdict  for  defendant. 


In  Ot\\er  States. 


Laidlaw  vs.  8 age. 

One  of  the  most  interesting  cases  of  re- 
cent date,  in  the  line  of  personal  injury 
suits,  is  that  of  Laidlaw  vs  Sage,  recently 
tried  in  New  York  City  a  second  time. 
The  plaintiff  was  a  clerk  in  Russell  Sage's 
office  at  the  time  when  Norcross,  accom- 
panied by  a  bomb,  undertook  to  extract 
a  million  or  two  from  Mr.  Sage.  The 
result  is  well  known.  Norcross  exploded 
the  bomb  and  was  instantly  killed.  Mr 
Sage  was  considerably  shaken  up,  and 
Laidlaw  very  severely  injured.  He 
brought  suit  against  his  many-times-a- 
millionaire  employer,  claiming  the  latter 
used  him  as  a  screen  from  Norcross  and 
his  bomb. 

Referring  to  the  legal  aspects  of  the 
case  the  New  York  Law  Journal  says: 

Apropos  of  the  second  trial  of  this  case, 
it  may  be  proper  to  remark  that  substan- 
tially all  the  comments  in  legal  perio- 
dicals throughout  the  country,  upon  the 
General  Term  opinion  filed  in  December 
last,  approved  of  the  general  theory  of 
the  action  therein  set  forth. 

Upon  plaintifFs  own  evidence  which,  of 
course,  had  to  be  taken  as  true  on  a  mo- 
tion for  a  non-suit,  it  certainly  appeared 
that  the  defendant's  deliberate  act  was  in- 
strumental in  causing  plaintiff  to  sustain 
the  particular  injuries  proved.  He  might 
have' received  other  injuries  if  let  alone, 
but  this  of  course  would  be  more  or  less 
a  matter  of  inference  or  cvan  conjecture. 
The  plaintiff  proved  certain  injuries  and 
defendant's  active  agency  as  matter  of 
fact,  and  this  technically  made*  out  a 
prima  facie  case.  Such  position  is  surely 
in  accord  with  common  sense  and  practi- 
cal justice,  because,  if  it  were  difficult  to 
adduce  any  positive  evidence  on  the 
question  whether  or  not  plaintiff  would 
have  sustained  as  great  injuries  if  let 
alone,  this  onus  probandi  ought  to  rest 
on  the  wrong-doer  as  matter  of  defense 
against  his  liability  for  the  trespass. 
.  The  Squib  case  and  kindred  authorities 
were  urged  by  counsel  for  defense  on  the 
argument  of  the  appeal  at  the  General 
Term,  but,  upon  the  present  trial,  it  was 
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borne  out  that  the  facts  tended  to  show  a 
rapid  exercise  of  the  reasoning  faculty, 
rather  than  purely  impul  ivc  action;  and 
this  contention  was  t »  a  large  extent  con- 
ceded by  the  the  ry  of  justification  ad- 
vanced. This  branch  of  the  case  was  re- 
ferred to  and  very  satisfactory  disposed 
of  by  Judge  Patterson  in  his  charge  to 
the  jury.      , 

"Upon  the  part  of  the  defendant,  the 
theory  is  that  the  defendant  is  exempt 
from  liability  for  the  reason  that  lie  did 
nothing  which  would  expose  him  to  a 
pecuniary  liability,  because  he  acted  in 
such  a  manner  under  the  circumstances 
as  would  be  justified  by  the  law  of  nature 
and  in  the  way  of  Self  preservati  n.  There 
are  cases  in  which  even  aggression,  such 
as  it  is  claimed  took  place  here,  might 
excuse  a  man  from  yielding  to  the  im- 
pulse of  nature  for  self  preservation  but 
that  would  be  in  a  case  in. which  it  was 
clearly  proven  that  without  such  act  the 
person  who  Resorted  to  it  would  probably 
lose  his  I.fe.  Aji  illustration  of  the  mat- 
ter familiar  to' all  lawyers  &  where  in  a 
ship-wr^ck  two  people  have  but  one 
plank,  which  is  insufficient  to  support 
both,,  and  one  of  them  throws  the  other 
off  and  he  is  drowned-  Under  such,  cir- 
cumstances the  personal  representatives 
of  tfic  deceased,  it  is  said,  would  have  no 
action  against  the  surer' vor.  That  is  an 
extreme  illustration.  There  are  other 
illustrations  of  cases  in  which  men  mayi 
protect  themselves  at  the  peril  of  others, 
without  being  subject  to  an  action  for 
damages,  and  where  there  is  no  injury  in 
a  le^al  sense.  But  they  are  all  cases  in 
which  it  must  be  distinct'  y  proven  that 
without  the  act  the  person  who  commits 
it  would  probably  have  been  destroyed  or 
be  iu  deadly  peril.  The  distinction  in 
this  ca>e  is,  that  there  is  no  evidence  to 
show  that  without  the  act  Claimed  to  have 
been  committed  by  Mr.  Sage,  he  would 
hive  been  exposed  to  any  greater  peril 
than  that  to-  which  he  was  already  ex 
posed;  and  for  that  reason  this  case  does 
not  come  withiu  the  category  of  the  au- 
thorities to  which  I  suppose  counsel  for 
the  defendant  intended  to  refer,  which 
hold  that  a  person  may,  at  fie  risk  of  put- 


ting another's  in  Je  pardy,  endeavor  to> 
save  his  own  life*  Therefore,  you  will 
exclude  from  the  case  any  consideration* 
which  may  have  entered  your  minds  upon 
that  Subject  It  is  nut  a  clear  case  raising: . 
the  abstract  question  referred  to  as  the 
proof  stands/ '"         - 

Judge  Pattvrsan  then  defined  tlie  real 
issue  to  be  determined  under  the  law  a* 
laid  down  by  the  General  Term: 

"Now  let  us  take  up  the  case  upon  the 
two  theories  which  arc  asserted.  The  first 
is  the  commission  of  a  trespass  or  a  wrong: 
on  the  part  of  the  defendant,  Mr.  Sage, 
in  applying  force,  no  matter  how  great 
or  slight,  to  the  person  of  Mr.  Laidlaw, 
and  using  him  as  a  barrie.  to  prevent  in- 
jury t  >  Mr.  £age. .  That  is  the  theory  of1 
plaintiff's  case;  that  Mr.  Sdge  did  thud 
use  the  plaintiff  and  that  he  put  him  be- 
fore  him  as  a  wall,  as  it  were,  to  .protect 
him  from  the  effects  of  what  had  been 
t'  reatened  by  this  man  Norcross.  On  this 
issue  the  burden  of  proof  is  upon  the 
plaintiff.  -  He  is  obliged  to  Show,  as  mat- 
ter'of  fact,  affirmatively  and  to  your  satis- 
faction that  Mr.  Sage  did  these  acts 
which  the  plaintiff  alleges  constituted  {he 
wrong  out  of  which  the  action  arose. 
Upon  that  subject  the  .estimpuy  divides 
itself,  as  ,  yon  see  Very,  readily,  into  two 
kinds  or  species.  Tlie  fast  is  the  testi- 
mony of  witnesses  with  reference  to 
what ,  they  saw  and  heard}  and  the 
second  is.  circumstantial  evidence. with 
reference  to  what  was  done  of  happened 
on  that  occasion.  By  the  decision  .of  the 
General  Term  of  this  Court  the  burden  of 
proof  has  been  cast  upon  the  defendant  to 
show  that  the  injuries  of  Laidlaw  would 
have  been  as-serious  as  th  y  were  if  he 
had  not  been  interfered  wnh,  and  in  order 
that  there  may  be  no  misunderstanding  as 
to  that  I  will  read  from  the  opinion.  'We 
fail-to.conceive  why  the  burden  of  proof 
is  not  upon  the  defendant  rather  than  up- 
on the  plaintiff,  to  show  that  without  de- 
fendant's acts  the  plaintiff  would  have 
been  equally  injured,  and  it  seems  to  'us 
that  that  is  where  the  fallacy  of  the  de- 
fendant's argumeut  lies,"  *  *  *  "The 
defendant  assuming  the  responsibility  of 
proof,  which  is  declared  by  the  General 
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Tenn  opinion  to  be  the' law  of  the  case, 
claims  that  from  all  the  circumstances 
and  all  the  surrou tidings  of  the  case,  from 
the  peculiar  nature  of  the  accident,  the 
position  in  which  plaintiff  stood,  even  if 
lie  were  not  removed,  and  of  the  act  of 
Norcro&s,  it  is  apparent  that  Mr.  Laidlaw 
would  have  been  injured  just  as  severely 
«s  he  was  injured.  On  the  other  hand,  it 
is  claimed  that  the  testimony  shows  that 
he  was  injured  in  those  places  where  he 
might  not  have  been  injured  but  for  the 


ran  toward  th*  army  to  meet  the  Philis- 
tine. 

And  David  put  his  hand  in  his  bag,  and 
teok  thence  a  stone,  and  slang  it,  and 
smote  the  Philistine  in  his  forcnead,  that 
the  stone  sank  into  his  forehead;  .and  he 
fell  upon  his  face  to  the  earth. 

So  David  prevailed  over  the  Philistine 
with  a  sling  and  with  a  stone,  and  smote 
the  Philistine,  and  slew  him;  but  there 
was  no  sword  in  the  hand  of  David. 

Therefore  David  ran,   and  stood   upon 


fact  of  his  standing  in  front  of  Mr.  Sage,  i  the  Philistine,  and  took   his  sword,   and 


because  Mr.  Sage  was  not  injured  in  the 
places  which  Mr.  Laidlaw  said  he  was 
covering,  and  that  circumstance  you  may 
refer  to  also  as  being  in  the  case.  I  re- 
peat, the  burden  of  proof  is  upon  the  de- 
fendant to  show  that  Mr.  Laidlaw  was  not 
more  seriously  injured  than  he  would  have 
been  had  he  not  been  used  in  the  way  in 


drew  it  out  of  the  sheath  thereof,  and 
slew  him,  and  cut  off  his  head  therewith. 
And  when  the  Philistines  saw  their 
champion  was  dead,  the)'  fled. 

"In  this  trial,"  Mr.  Choate  went  on,  "I 
represent  David,  and  my  friend  repre- 
sents Goliath.  My  Client  is  stripped  of 
his  arms.     Before  the  fight   he  had   no 


xrhich  it  is  claimed  Mr.  Sage  used  him,  J  weapon  except  a  little  smooth  stone  in  a 
provided  you  find  that  Mr.  Sage  did  com- !  sling,  and  that  stone  in  proof  which   will 


mit  the  act  of  aggression 
iHed  the  alleged  wrong. 


which  consist- 


Both  trials  of  the  case  attracted  r  inch 
attention*  Some  of  the  cntcrtaitling  feat- 
ures of  the  last  one  appear  in  the  follow- 
ing extracts  from  the  New  York  World; 

In  the  afternoon  there  were  many  dis- 
tinguished lawyers  in  court.  Upon  the 
bench  with  Justice  Patterson  were  Justice 
Peckham,  of  the  Court  of  Appeals,  an,d 
Justice  Russell,  of  the  Supreme  Court. 
Ex-Jndge  Dillon  and  Ex-Judge  Noah  Da- 
vis, who  have  Spent  little  time  in  court, 
were  at  the  lawyers*  table.  Before  the 
court  opened  Mr.  Choate  was  busy  read- 
ing a  Bible.  He  started  in  his  summing 
op  by  saying  that  the  case  was  so  plain 
that  the  jury  had  no  right  to  disagree. 

"You  all  know  the  story  of  David  and 
Goliath.  I  want  to  read  you  four  verses 
of  that  story  from  the  book  we  all  re- 
vere.1 ' 

Mr.  Choate  took  up  the  Bible  and  read 
from  the  seventeenth  chapter  of  I.  Sam- 
uel, 

And  it  came  to  pass,  when  the  Philis- 
tine arose,  and  came  and  drew  nigh  to 
meet  David,   that  David  hastened    and 


bring  down  any  giant  on  earth.  He  has 
no  sword  save  the  verdict  Jo  cut  off  the 
head  of  the  giant. 

##**#*♦ 

MR.   SAGE'S  MEMORY. 

•  *He  came  out  of  that  dreadful  excri- 
ence  substantially  uninjured,"  continued 
Mr.  Choate,  "You  have  Dr.  Munn's  testi- 
mony for  that.  You  have  heard  that  the 
drums  of  his  ear  were  broken  by  the  con- 
cussion. I  naturall  supposed  that  his 
hearing  was  affected.  I  asked  the  first 
three  questions  in  the  softest,  the  -lowest 
tone  of  which  my  voice  is  capable,  and 
yet  he  heard  me  as  distinctively  as  if  I 
had  spoken  with  the  trumphet  of  the  An- 
gel Gabriel.  Mr.  Sage  is  a  wonderfully 
active  man  for  his  years,  yet  his  memory 
is  frightfully  impaired.  You  all  know 
how  he  has  spent  his  life,  piling  up  gold 
until  he  has  become  one  of  the  three 
great  powers  in  this  city.  His  mind  cen- 
tered upon  that  from  morning  until  even- 
ing. Probably  it  occupied  his  dreams 
from  evening  until  morning.  And  yet 
he  couldn't  remember  within  $200,000  cf 
the  amount  of  a  particular  kind  of  bonds 
he  had  on  Dec.  4.  Why,  that  makes  him 
smile  as  he  sits  there.  He  can  "hardly 
conceal  the  laugh  in  his  sleeve.      Don't 
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you  think  you'd  remember  the  dav  you 
had  $200,000  worth  of  Missouri  Pacific 
collateral  trust  bonds  ?  I  should  remem- 
ber it  as  long  as  I  lived.  If  a  man  owed 
you  $200,000  don't  vou  think  you'd  re- 
member it  ?  I  think  you  could.  What 
do  you  think  of  that  memory?  This  case 
depends  upon  the  memory  of  what  oc- 
cnrred  three  or  four  minutes  before  the 
explosion." 

The  lawyer  drew  a  vivid  picture  of  Mr. 
Sage  confronting  Norcross.  He  asked 
the  jury  to  picture  in  th?ir  minds  how 
they  would  feel  in  such  a  position.  Then 
he  went  on. 

"This  meant  more  to  Sage  than  it 
could  to  any  one  else.  He  had  so  much 
more  to  leave  behind.  It  didn't  matter 
whether  he  had  ten,  twenty,  thirtv.  fiftv 
millions.  h»  had  to  leave  it  all  behind. 
This  represented  the  labor  of  his  life;  the 
millions  are  his  one  great  thing,  his  pride, 
his  glory.  Do  yon  think  any  one  could 
calmly,  coaly  and  quietly  remember  what 
took  place  under  such  circumstances  as 
those  in  which  Sage  was  placed  ?  There 
was  that  wild  beast  of  a  Norcross  before 
him  demanding  his  millions.  No  man 
would  be  capable  of  observation  or  re- 
membering anything  except  the  madman 
before  him." 

'•I  give  Sage  the  credit  of  desiring  to 
tell  the  "*  truth,  although  I#  don't  believe 
the  life  he  has  led  can  have" any  effect  but 
to  blunt  his  moral  senses  somewhat.  You 
know  his  record.  You  know  that  he  has 
been  engaged  in  one  benevolent  scheme, 
that  of  promoting  puts  and  calls  to  bene- 
fit his  customers." 

"Ther,e  was  another  witness  who  wasn't 
called.  Mr.  Sage  is  a  man  of  great  re- 
sources. He  tells  a  man  to  go  and  he 
gocth.  to  come  and  he  cometh,  to  testify 
and  he  testifieth.  They  had  this  man 
James  in  Mr.  Sage's  private  office  at  a 
desk.  Now  this  diagram  of  which  you 
have  heard  so  much  was  prepared  for  use 
in  the  former  trial.  It  was  so  arranged 
that  Mr.  James  could  sit  at  Mr.  Sage's 
desk  and  see  all  that  happened  just  be- 
fore the  explosion.  The  engineer  who 
made  this  plan  drew  it  as  he  was  directed, 
but  unfortunately  the  railing  would  have 
run  through  the  door  and  that  would 
have  destroyed  Mr.  James.1' 

"They  altered  the  plan,  moved  the 
desk,  pushed  the  door  back,  but  they 
were  afraid  to  use  it,  and  afraid  to  use 
Mr,  James.  This  bears  a  little  bit  on  the 
credibility  of  this  aged  financier.  When 
evidence  is  manipulated  it  becomes  very 
dangerous,  and  it  will  prove  so  to  him,  I 
think." 

THEIR  INJURIES  COMPARED. 

The  injuries  suffered  by  Mr.  Sage  and 
Laidlaw  were  compared.    Those  received 


by  the  former  were  described  as  mere 
scratches  made  by  fibres  of  wood  and 
small  particles,  while  those  received  by 
Laidlaw  were  like  gunshot  wounds. 
Laidlaw  said  that  the  force  of  the  explo- 
sion hurled  them  across  the  room,  and 
that  he  fell  upou  Sage's  body. 

"Sage  tells  you  that  he  didn't  move 
from  the  spot  where  he  was  standing,  but 
graphically  describes  that  he  gcntlv, 
gently  subsided.  He  must  be  a  stolid 
old  fellow  if  that  didn't  move  him.  It 
moved  everything  else  about  there.  It 
tore  a  hole  in  the  floor.  It  hurled  a  safe 
half  way  across  the  next  room.  It  toro 
out  the  partition.  But  Sage  was  so  solid, 
so  conservative,  so  heavy,  that  it  didn't 
move  him .  H e  did  a ' t  even  sit  dow n  wit  h 
a  bump,  gentlemen,  not  even  with  a 
bump,  but  just  settled  gently  down.  You 
remember  that  Sage  was  unconscious'  a 
part  of  the  time.  How  much  more  prob- 
able, how  much  more  real  is  Laidlaw  °s 
story.  He  says  they  were  blown  towards 
the  window  in  the  direction  that  every- 
thing else  was  blown,  and  that  is  exactly 
what  occurred." 

LAIDLAW  DESERVES  A  FORTUNE. 

Mr.  Choate  suggested  what  he  thought 
the  jury  would  have  done  under  circum- 
stances following  the  explosion.  He  con- 
fidently expressed  the  belief  that  they 
would  have  sent  Laidlaw  a  handsome 
check.  He  looked  at  Mr.  Sage  while  he 
was  speaking  and  the  latter's  mouth 
drew  down  in  a  strange  smile.  Then  Mr. 
Choate  took  up  the  question  of  damages. 
He  described  the  terrible  injuries  which 
Laidlaw  had  received  and  asked  them 
whether  they  would  be  willing  to  suffer 
as  he  had  suffered,  to  be  maimed  for  life 
as  he  was  maimed,  for  $50,000.  Above 
all,  he  impressed  upon  the  jury  the  ne- 
cessity for  reachivg  a  verdict  no  matter 
how  large  or  smell  the  ainouut  of  dam- 
ages awarded,  or  even  if  fliey  found  for 
the  defendant. 

"Don't,"  he  said,  "let  the  appalling 
spectacle  go  out  to  the  community  that  a 
jury  in  a  case  where  Russell  Sage  was  the 
defendant  could  not  agree.  This  man 
Sage  has  forty  millions  of  dollars  on  his 
side.  Oh,  it  is  hard  to  get  verdicts  against 
men  who  have  so  many  millions.  I 
know,  for  I  have  tried  it  again  and  again. 
Owing  to  some  subtle  motive  in  the  hu- 
man mind  which  no  one  can  explain, 
there  is-  always  one  man  on  the  jury  who 
would  rather  lean  towards  a  Russell  Sage 
than  a  poor  devil  like  my  client  here." 

The  jury  was  out  one  hour  and  five 
minutes,  returning  a  verdict  in  favor  of 
the  plaintiff  for  $25, 000.  Two  j  urors  held 
out  for  the  full  some  of  fco.ooo  but  com- 
promised on  the  amount  returned. 
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TELEPHONE       COMMUNICATIONS, 


Identification  of  Party  in  Interest,  as  by  RecogV 
ailing  His  Voice,  Must  be  Showin  When  Com- 
mtnnctttons  by  Telephone  are  Relief  Upon. 

Court  of  Appeals. 

New  York,  April,  1894. 
Luarles   S.    Murphy,    respondent,    vs 
William  C.  Jack  let  al.,  appellants. 

This  action  was  brought  to  recover  for 
goddssold  and  delivered  by  plaintiff  to  de-» 
fendants.  The  complaint  was  on  informa- 
tion and  belief  and  was  verified  by  one  of 
the  plaintiff's  attorneys,  who,  in  the  veri- 
fication, stated  the  reason  for  his  making, 
it  to  be  the  absence  of  the  plaintiff  in 
Massachusetts,   and   that  his  belief  was 
based  upon  the  statements  made  to   him 
by  the  plaintiff  and  by  his  Boston  attor- 
ney.   Accompanying  the  complaint,  and 
sworn  to  upon  the  same  day,  was  an  affi- 
davit by  the  same  attorney,  in  which   he 
stated  that  as  he  was  informed  and  believ- 
ed, the  plaintiff  was  entitled  to  recover  the 
sum  claimed  as  damages  for.  the  breach 
of  an  express  contract,  over  and  above 
all  counterclaims  known  to  the  plaintiff, 
upon  a  cause  of  action  existing  in  his 
favor  against  the  said  defendants  upon 
the  facts  set  out  in  the  annexed  complaint 
and  that,  as  deponent  was  informed  and 
believed,  the  said    defendants  are    not 
residents  of  the  state  of  New  York,  bnt 
that  both  reside  at  Gardiner,  in  the  state 
of  Maine.     The  affidavit  then  proceeds 
to  state  that  the  "deponent's  belief  as  to 
facts  above  stated*'  is  based  upon  state- 
ments of  the  plaintiff  and  the  plaintiff's 
Boston  attorney,  "who  have  both  talked 
to  deponent  this  morning  over  the  tele- 
phone  from   Boston,"  and  that    "they 
narrated  the  facts  to  deponent  exactly  as 
they  have  been  set  forth  in  the  complaint, 
etc"    The  affiant  asked  for  an   attach- 
ment, "without  waiting  for  affidavits  to 
be  obtained    from   Boston;"    upon    the 
ground       that       the       property      was 
"likely    to     be     removed.**      A    war- 
rant    of     attachment      having      been 
issued  upon  the  complaint  and  affidavit, 
an  application  to  vacate  it  was  granted. 


Upon  appeal  to  the  General  Term,  the 
order  vacating  the  attachment  was  re- 
versed and  the  attachment  reinstated. 
The  defendants  now  appeal  to  this  Court. 

Henri'  D.  Hotchkisa  and  William  S. 
Maddox  for  appellants;  Sullivan  &  .Crom- 
well and  Edward  B.  Hill  for  respondent - 

Gray,  J.  - 

If  the  affidavit  was  insufficient,  upon 
which  this  attachment  was  ordered,  a 
question  of  law  is  presented  and.  the  or- 
der of  the  General  Term  is  undoubtedly 
reviewable  here  (Allen  vs  Meyer,  73  N. 
Y.',  1;  Steuben  Count}'  Bank  vs  Alberger, 
78  Id.,  252).  In  this  case  the  writ  was 
applied  for  upon  statements  made  upon 
the  information  and  belief  of  the  de- 
ponent, and  the  question  is  whether  the 
information  concerning  the  material  facts, 
appeared  to  have  been  acquired  in  such 
a  manuer  as  to  justify  the  Judge  in  acting 
upon  it.  Was  the  source  of  the  informa- 
tion such  as  the  Judge  could  accept  as 
satisfactory  ?  The  affiant,  in  such  cases, 
is  no.t  required  to  have  a  personal  knowl- 
edge of  the  facts  required  to  be  stated; 
but  it  is  essential  that  his  information 
must  appear  to  have  been  competently  de- 
rived; as  otherwise  the  judicial  officer, 
whose  action  has  been  invoked,  is  with- 
out jurisdiction  to  proceed.  It  is  clear 
that  the  attorney  in  this  case  obtained 
his  information  by  a  communication 
made  through  the  telephone  upon  the 
morning  of  the  day  upon  which  the  com- 
plaint and  affidavit  were  sworn  to,  and 
that  his  belief  was  based  upon  it,  in  mak- 
ing his  statements  concerning  the  facts 
constituting  the  cause  of  action,  the 
absence  of  counterclaims,  and  the  non- 
residence  of  the  defendants.  Those  were 
the  material  facts  required  to  be  proved 
to  the  satisfaction  of  the  Judge,  and  we 
do  not  think  that  the  proof  as  to  the 
source  of  the  information  concerning 
them  was  sufficient,  for  the  reason  that 
there  was  lacking  any  degree  of  certainty 
that  the  plaintiff  himself  ever  made  the 
communication  to  the  affiant.  There 
would  be  no  objecton  to  the  information 
having  been  conveyed  through  the 
medium  of  the  telephone,  if  it  had  been 
made  to  appear  that  the  affiant  was  ac- 


ss 
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quaint cd  with  the  plaintiff  and  recognized 
his  voice,  or  if  it  had  appeared  in  some 
satisfactory  way  that  he  knew  it 
was  the  plaintiff  who  was  speak- 
ing with  liiin.  None  of  these  facts',  how- 
ever, were  averr-.d.  There  was  absolute- 
ly nothing  upon  which  the  Judge  could 
pass  to  show  that  it  was  .the  plaintiff  who 
was  speaking  and  not  some  undisclosed 
person  who,  in-  the  plaintiffs  name,  furn- 
ished to  the  attorney  the  information 
made. use  of.  The  perfection  to  which 
the  invention  of  the  telephone  has  been 
brought  has  immensely  facilitated  the 
inter-communication  of  individuals  at 
distant  points,  and  inasmuch  as  the  voice 
of  the  speaker  is  heard,  in  mo  .t,  if  not  in 
all  cases,  the  identification  <  f  the  speaker 
should  be  possible.  The  very  facility 
of  communication  and  of  identification 
permits,  and,  therefore,  imposes  a  duty 
upon  the  party  who  invokes  judicial 
action  upon  the  strength  of  information 
so  received,  to  state  his  knowledge  or 
his  grounds  for  believing  that  it  actually 
came  from  the  party  reqnired  to  furnish 
it.  To  authorize  an  attachment  to  issue, 
upon  the  affidavit  furnished  here  was  in 
disregard  of  the  rule  whiclr  requires  that 
the  source -of  information  shall  be 
disclosed  in  such  a  way  as  to  enable  the 
Court  to  decide  upon  the  probable  truth 
of  the  statements  and  the  authenticity  of 
the  j  urisdictional  facts .  Judicial  action 
upon  such  a  source  of  information  as  was 
here  disclosed  was,  justified  below  by 
analogy  with  telegraphic  communica^ 
tions.  The  analogy  is  incomplete.  If  the 
information  comes  through  the  telephone, 
it  is  quite  possible  to  identify  the  speaker. 
Then,  too,  there  is  not,  in  the  case  of  a 
telephonic  communication,  .any  record, 
like  the  message  which,  in  the  case  of 
the  use  of  the  telegraph,  remains  for 
reference  and  verification. 

For  these  reasons,  as  well  as  for  those 
stated  in  the  opinion  of  Mr.  Justice  Bar- 
rett, at  Special  Term,  and  of  Mr.  Justice 
Van  Brunt,  dissenting  at  the  General 
Term,  the  order  of  the  General  Term 
should  be  reversed  and  that  of  the 
Special  Term  should  be  affirmed,  with 
costs  in  all  the  Courts. 


AH  concur. 

Ordered  accordingly. — N.  Y.  Law  Jour- 
nal. 


CONSTRUCTION.  OF  WILL. 


Lcj;ack»*   Held  mi  Equitable  Llea  and  Change- 
able on  Land. 

8uprem«  Court- Special  Term. 

New  York,  April,  1894. 

Maximilian  Toch,  individually  and  as 
administrator,  etc.,  vs  Henry    M.   Toch 
and  another,  executors,  etc.      ' 
Lawrence,  J. 

Moses  Toch'died  on  the  27th  of  July, 
1884,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  on 
the  19th  df  August,  1884,  in  and  by  which 
he  appointed  his  brother,  Bernard  Toch, 
as  his  sole  executor,  and  letters  testamen- 
tary, on  the  latter  day,  were  duly  issued 
ttf  Bernard  as  such  executor.  After  mak- 
ing a  provision  for  his  wife,  in  lieu  of 
dower,  and  for  the  support  of  his  children, 
consisting  of  a  trust  fund  of  $25,000,  up- 
on the  cessation  of  the  trust  he  bequeath- 
ed the  said  sum  absolutely  to  his  brother,  * 
Bernard  Toch.  The  said  will  contains 
the  following  provision:  "I  give,  devise 
and  bequeath  to  each  of  my  children 
who  shall  attain  the  age  of  twenty-four 
years  the  sum  of  one  thousand  dollars 
absolutely  and  forever,  and  I,  direQt  my 
executor  to  pay  the  said  sum  to  each . 
^ehild  on  its  twenty-fourth  birthday.  In 
case  any  child  should  die  before  attaining 
the  age  of  twenty-four  years,  no  benefit 
to  my  other  children  or  to  my  wife  is  to 
accrue  therefrpm*  but  the  money  be- 
queathed to  such  child  shall  follow  the 
residue  of  my  estate  and  be  inher;*  ed  by 
my  brother,  Bernard  Toch.."  Hf*  then 
devises  and  bequeaths  all  the  rest,  resi- 
due and  remainder  of  his  property  to  his- 
brother,  Bernard  Toch,  absolutely  and 
forever.  1' 

"Bernard  Toch  died  on  the  14th  of  April, 
1886,  leaving  a  last  will  and  testament, 
which  was  duly  probated  May  21,  1886, 
and  letters  testamentary  thereon  were 
duly  issued  to  Henry  M.  and  Jacob   B. 
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Toch,  on  that  day  as  executors.  Bernard 
Tocn- never  ffteA  any  inventory  or  account 
as  executor  under  tlx  will  of  Moses  Toch. 

On  or  abo  it  the  8t<i  of  October  1886, 
ti-e  plaiutiff  was, "by  the  Surrogate  of  the 
County  of  New  York,  duly  appointed  the 
administrator,  with  the will  annexed,  of 
th-  estate  of  Moses  Tbch,  deceased,  and 
since  then  has  acted  and  is  still  acting 
as  such  administrator.  The  defendants, 
Henry  M.  Toch  and  Jacob  B.  Toch,  have 
not  filed  aiiy  inventor}'  of  the  estate  of 
Bernard  Toch,  deceased,  noi  have  they 
made  any  accQunt  of  their  acts  as  such 
executors.  "The  other  defendants  in  this 
action  are  the  children  of  Moses  Toch 
aad  Bernard  Toch,  and  parties  with 
whom  said  children  have  intermarried. 
Bernard  Toch  died  without  having  paid 
the  legacies  to  the  children  of  Moses 
Toch,  mentioned  in  the  latter* s  will.  In 
his  will,  Bernard  directed  his  executors 
to  take  out  of  and  from  his  estate  '  'a  sum 
of  money  which  will  .be  sufficient  to  pay 
and  satisfy  all  unpaid  legacies  which  my 
respective  brothers  Leopold  and  Moses 
Toch  did,  in  and  by  their  respective  last 
wihs  and  testaments,  bequeath  and  leave 
to  their  respective  children,  to  be  paid  to 
such  children  as  each  of  them  attain  the 
age  of  twenty-four  years,  and  to  pay  and 
deliver  said  sum  pf  money  to  the  person 
or  persons  who  may  hereafter  be  duly  ap-, 
pointed  as  administrators,  with  the  wills 
of  said  Leopold  and  Moses  Toch  annexed, 
in  such  sums  or  portions  thereof  as  may 
be  necessary  for  the  purpose  of  carrying 
out  the  said  wills  and  testaments  of  Leo- 
pold and  Moses  Toch,  respectively." 

No  question  arises  in  this  case  under 
the  will  of  Leopold  Toch. 

After  making  certain  specific  and  gen 
end  bequests,  the  will  of  Bernard  pro- 
vides as  follows:  "All  the  rest,  residue 
and  remainder  of  my  estate,  both  real 
and  personal,  which  I  have  not  heretofore 
specifically  given,  bequeathed  and  de- 
vised, it -being  my  intention  not  to  die 
intestate,  either  real  or  personal,  subject 
to  the  execution  of  the  next  following 
daase,  I  direct  be  divided  into  two  por- 
tions or  shares,  and  I  hereby  devise  and 


bequeath  one  equal  portion  hereof  to 
my  children'-' living  at  the  time  of  iny 
death,  share  and  share  alike  in  absolute 
ownership,  and. the  other  portion  to  the 
children  of  my  brother  Moses  Toch  living 
at  the  tune  of  my  d**  th,  share  and  share 
alike,  in  absolute  ownership' '  (set  clause 
9  of  the  will.) 

By  the  10th  clause  it  is  pr-.vided:-  "I 
hereby  empower  and  aulh  -r!ze  my  ex- 
ecutor and  executors  hereinbefore  named, 
or  such  of  them  as.  may  duly  qualify  as 
such,  in  his  or  their  discretion,  and  at 
such  time*,  as  they  or  he  deem  be.it,  to 
sell  any  or  all. of  my  real  estate,  except 
the  premises  known  as  numbers  293  and 
295  East  Tenth  street,  in  the  Citv  of  New 
York,  and  mentioned  in  the  8th  clause 
of  this  my  last  will  and  testament,  at 
public  or  private  sale,  or  on  such  terms ' 
as  He  or  thoy  may,  in  his  or  theii  discre- 
tion, deem  best  and  proper,  ami  to  exe- 
cute good  and  valid  deeds  thereof,  for  the 
proper  conveying  and  assuring  the  title 
thereof,  and  for  the  purpose  of  carrying 
out  any  and  all  of  the  provisions  and  di- 
rections contained  in  this  my  last  will  and 
testament,  and  also  for  .the  purpose  of 
paying  off  and  discharging  the  principal- 
sum  which  may  at  the  time  of  my  death 
or  thereafter  become  due  on  any  mort- 
gage on  any  real  estate  of  which  I  may 
die  seized,  and  substituting  a  new  mort- 
gage in  its  place.11 

By  the  1  ith.  t:lanse  of  Bernard's  will  it 
is  provided  as  follows:  "I  hereby,  em- 
power and  authorize  my  executor  or  ex- 
ecutors hereinbefore  named,  or  such  of 
them  as  may  duly  qualify  as  such,  to  mort- 
gage all  or  any  part  of  the  real  estate  of 
which  I  may  die  seized,  except  the  prem- 
ises numbered  293  and  295  Bast  Tenth 
street.  In  the  City  of  New.York,  and  ap- 
ply the  proceeds  thereof  towards  the  carry- 
ing out  of  any  of  the  prolusions  contained 
in  this  my  last  will  and  te*tamcut%  or  the 
payiugoffor  discharge  of  the  principal 
sum  due  or  any  mortgage  on  any  of  said 
real  estate  as  aforesaid,  and  if  upon  so  ap- 
plying the  said  proceeds  to  either  of  said 
Surposes,  there  be  any  surplus,  I  direct 
le  same,  that  is  said  surplus,  shall  form 
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and  be  considered  a  port'on  of  my  residu- 
ary estate,  and  be  divided  as  is  directed 
by  the  9th  clause  of  this  my  last  will  and 
testament." 

From  these  provisions  I  think  it  very 
clear  that  it  was  the  intent  of  the  testator 
to  declare  that  the  legacies  to  the  children 
of  Moses  Toch,  directed  to  be  paid,  should 
•be  a  charge  upon  his  real  estate.  Whether 
such  legacies  arc  so  payable  is  always  a 
question  of  intention,  and,  even  if  there 
be  no  express  direction  that  legacies  shall 
be  a  charge  upon  the  real  estate  if  tie  in- 
tention of  the  testator  so  to  d.>  can  be  fair- 
ly gathered  trom  the  provisions  of  the 
will  and  extraneous  circumstances  a  C  >urt 
of  equity  will  so  decree  ( Hoyt  vs  Hovt,  85 
N.  Y..  142;  Scot  v.  Stebbins,  91  N.  Y., 
605;  Tracy  v.  Tracy,  15  Barb.,  503;  McCorn 
v.  MtCorn,  100  N.  Y.,  511). 

It  will  be  noticed  iu  this  case  l bat  the 
power  of  sale  which  is  given  to  the  execu- 
tors is  confided  to  them  for  the  purpose  of 
carrying  out  any  or  all  of  the  provisions 
and  directions  contained  in  the  wi  1.  This, 
in  my  opinion,  clearly  evinces  an  inten- 
tion on  the  part  of  the  testator  that  a  re- 
sort should  be  had  to  a  sale  of  the  real 
estate,  in  order  that  the  legacies  in  ques- 
tion might  be  paid,  and,  if  such  wasthe~ 
intention  of  the  testator,  -inasmuch  as  by 
the  4th  clause  ot  Bernard's  will  the  lega- 
cies are  directed  to  be  paid  to  the  person 
or  persons  who  may  hereafter  be  duly  ap- 
pointed as  administrators  with  the  wills  of 
Leopold  and  Moses  Toch  annexed,  the 
plaintiff  as  administrator  of  Moses  is  en- 
titled to  maintain  this  action.  I  am,  how- 
ever, of  the  opinion  that,  as  respects  Hhe 
$  14,000  of  personalty,  consisting  as  the 
evidence  shows,  of  Moses*  undivided  one- 
half  interest  in  the  business  carried  on  by 
him  and  Bernard,  valued  at  $9,000,  and 
the  amount  of  the  policy-of  insurance  col- 
lected by  Bernard,  amounting  to  $5,000, 
the  plaintiff  is  not  entitled  to  the  relief 
which  he  seeks  iu  this  action.  There  is 
nothing  in  the  case  to  show  that  the  sum 
of  £25,000  refered  to  in  Moses  Toch's  will, 
has  not  been  invested,  as  in  said  will 
directed,  and  as  to  that  Bernard  Toch  up- 
on the  cessation  of  the  trust  was  to  become 


the  absolute  owner.  He  is  also  made  the 
absolute  residuary  legatee  under  Moses 
Toch's  will. 

There  is  nothing  to  show  that  there  are 
other  debts  than  the  legacies  which,  as  we 
have  seen,  are  charg  able  upon  the  land. 
If  there  are  such  otiicr  debts,  it  seems  to 
me  that  in  respect  thereto,  the  plaintiff 
is  a  general  creditor  of  the  estate  of  Bern- 
ard Toch,  and  that  this  action  should  hive 
been  brought  under  the  provisions  of  the 
Code  of  Procedure,  contained  in  sections 
1837  to  i860,  and  in  section  2749  to  section 
2801. 

The  motion  to  dismiss  the  complaint 
which  was  reserved  up-jn  the  trial  will 
therefore  be  dented,  and  a  judgment  iu 
favor  of  the  plaintiff  decreeing  that  the 
legacies  given  to  Moses'  children  are  an 
equitable  lien  and  chargeable  upon  the 
real  estate,  and  that  the  land  should  be 
sold  for  the  payment  of  said  legacies  and 
iuterest  will  therefore  be  entered. 

Findings  to  be  settled  on  two  days* 
notice. — iV.  Y.  Law  Journal. 


COULDN'T  GET  A  CLEAN  BIBLH. 

Each  Talesman  in  the  Meyer  Case  Kisses  a  Dif- 
ferent Page — No  New  Jurynlan. 

The  early  talesmen,  says  the  N.  Y. 
World,  in  the  fourth  panel  of  jurors  for 
the  Meyer  poisoning  trial  before  Record- 
er Smyth  yesterday  objected  to  the  covers 
of  tbe  Bible  on  which  they  had  to  make 
oath  prior  to  being  examined  as  to  their 
qualifications.  About  five  hundred  tales- 
men, from  whom  only  ten  men  had  been 
chosen  to  serve,  had  already  kissed  the 
book.  It  was  a  well  worn  court  Bible,  and 
the  binding  was  frayed  and  the  covers 
were  smooth  and  greasy. 

Recorder  Smyth  sent  to  the  other  court- 
rooms and  to  the  District- Attorney 's  office 
for  a  new  Bible,  but  it  could  not  be  had. 
Then  he  ordered  that  the  pages  of  the  Bi- 
bile  be  opened  in  a  new  place  to  receive 
the  kisses  of  each  talesman.  Yesterday's 
kissing  began  at  Leviticus.  Clerk  Penny 
swore  the  jurors  through  this,  the  third 
book  of  the  Pentateuch,  thence  through 
Numbers  and  Deuteronomy,  and  then 
through  Joshua,  Judges,  Ruth,  I.  Sain u el, 
and  well  into  II.  Samuel.     Not  a  single 
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wMition  was.  made,  however,  to  the  fate- 
fol  ten  men,  who  have  been  sighing  and 
varying  in  the  jnry  box  these  past  few 
days. 

Rccoider  Smyth,  exasperated  at  Law- 
yer Brooke's  peremptory  challenge  of  a 
man  named  Cash,  -stood  up  in  his  place 
aod  declared  the  latter  to  be  a  good  and 
eligible  juror. 

fiie  Recorder  ordered  another  panel  of 
150  men  for  to-day,  Second  Samuel  will 
be  finished  early  this  forenoon,  and  it  is 
quite  possible  that  Revelations  may  be 
fetched  before  the  Meyer  jury  is  com- 
plete. 

David  Dudley  Field's  Will. 
The  will  of  David  Dudley  Field  was 
filed  in  the  Surrogate's  office  for  probate 
vestenlay,  by  Justice  Stephen  J.  Field,  of 
the  United  States  Supreme  Court.  The 
will  was  made  on  May  22,  1890,  and  there 
are  two  codicils,  one  dated  Novcmter  22, 

1891,  and  the   other  dated  November  3, 

1892.  The  first  bequest  made  is  that  of 
J5,ooo  to  the  town  of  Stockbridge,  Mass., 
the  income  to  be  used  to  keep  in  order 
the  gravevard  where  he  says  so  many  of 
his  ancestors  are  buried.  He  gives  $5,- 
000  to  Haddani,  Conn.,  his  native  town, 
to  keep  in  order  the  Field  Parks.  *§I 
make  no  other  gifts  to  charity, "  the  will 
savs,  "because  I  have  during  my  life 
given  so  much  in  that  way  that  my  for- 
tune has  become  only  what  seems  to  me 
sufficient  for  the  support  of  my  daughter 
and  her  children  in  the  manner  to  which 
tl.ey  have  been  accustomed."  Each  of 
thegrandchildren,  Dudley  F.  Musgrave, 
Arthur  David  Musgrave  and  Herbert 
Musgrave,  gets  $10,000.  These  children 
are  the  sous  of  Lady  Jennie  Lucinda 
Musgrave,  the  testator's  only  daughter, 
who  was  married  to  Sir  Anthony  Mus- 
grave, now  deceased,  and  formerly  the 
Governor  of  Queensland,  Australia.  Tne 
children  are  not  to  acquire  these  legacies 
until  they  reach  twenty -one  years  of  age 
Eden  Hill  Park,  with  its  buildings,  furni- 
ture and  appurtenances,  is  left  to  the 
daughter  also.  To  his  daughter-in-law, 
Laura  B.  Field,  wife  of  his  son  Dudley, 
the  house  at  83  Irving  place  is  left,  be- 
sides other  property  in  this  city.  Jennie 
Lucinda  Musgrave,  Cyrus  W.  Field, 
Stephen  J.  Field  and  Henry  M.  Field  are 
made  executors  to  the  will,  the  testator 
expressing  the  wish  that  the  last  two 
named  will  examine  his  books,  papers 
and  diaries,  and  collect  such  of  his  writ- 
ings as  they  see  fit  and  have  them  pub- 
ished.  The  second  codicil  appoints 
Robert  M.  Galloway  trustee,  in  place  of 
Cyras  W.  Field,  after  the  latter's  death. 
-N.Y.  Law  Journal, 


S\xO\  Judicial  Circuit. 


JUDGES. 
Hon.  C.  S.  Bentley,  B.  ynn,  (). 
Hon.  G.  R.  Hajnes,  Tolc  lo,  O. 
Hon.  C.  H.  Scribner.  Toledo,  (>. 


JUDGMENT  AFFIRMED. 

.  Lake  Shore  &  Michigan  Sou  hern  Ry. 
Co.  vs  Charles  Raitz 

Opinion  Scribner,  J. 

On  the  second  of  April  1890,  Raitz  was 
an  employee  of  the  railway  company 
and  his  duty  was  to  clean  the  ash  pan  of 
locomotives  when  they  had  conic  in  from 
a  run  on  the  road.  On  that  day  he  wevnt 
under  an  engine  standing,  over  the  ash 
pit,  for  that  purpose.  The  hostler  on  the 
engine  at  Ratiz's  request  let  steam  into 
the  cylinders  and  caused  the  engine  to 
move  about  two  feet  backward  so  as  to  get 
it  iu  the  proper  place  to  clean  the  ashcr 
out,  and  then  closed  the  throttle,  applied 
the  steam  brakes  and  stopped  the  engine, 
and  then  let  off  the  brakes  and  set  the 
lever  on  the  center,  the  cyclinder  cocks 
being  open.  Rait/,  then  put  his  hand  out 
from  under  the  engine  and  just  back  of 
the  wheel  of  the  forward  trucks  in  order 
to  get  the  hose  lying  there  to  wet  the  ashes 
down,  when  tire  engine  started  and  the 
truck  wheel  ran  over  his  left  hand  and  cut 
it  off.  He  claims  that  the  valves  of  the 
engine  were  leaky  and  that  in  couseqencc 
of  that  the  engine  suddenly  moved  as 
aforesaid.  Proof  was  given  tending  to 
show  that  this  movement  of  the  engine 
occurred  five  or  six  minutes  after  the 
steam  had  been  shut  off  and  the  brakes 
released  and  that  it  would  not  have  oc- 
curred unless  the  valves  were  defective. 
His  evidence  also  tended  to  show  that 
about  four  years  before,  in  1886,  at  Elyria, 
the  same  engine  had  "run  away"  while 
the  engineer  and  fireman  were  away  from 
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it  for  a  few  minutes,  and  smashed  its 
pilot,  and  that  it  had  been  taken  to  the 
shop  for  repairs,  and  that  again  in  18SS, 
about  two  years  before  the  accident  to 


said  freight  train'  was  coming,  in  order  to 
note  the  numbers  of  the  freight  cars  as 
they  passed  him.  Adjoiningthe  track  up- 
on which  Fox  stood  was  an  open  space 


Raitz,  the  engine  had  been  sent  to  the  j  where  he  couid  have  safely  stood  to  take 
repair  shop  on  account  of  its  leaky  throt-  the  numbers  of  the  cars.  As  he  placed 
lie  valve  and  repaired.  It  was  claimed  himself  on  the  track  he  looked  up  that 
by  the  Company  that  the  engine  was  in  j  track  to  two  switches  substantially  in  line 
perfect  order  and  condition  when  Raitz  '  with   each   other,  the  fur  her  one  being 


was  hurt,  but  that  he  put  his  hand  out  for 
the  hose  immediately  after  the  brakes 
were  let  off  and  that  the  uuexpanded 
steam  in  the  pipes  moved  the  enginea 
few  feet,  and  that  such  a  movement  is  us- 
ual, and  docs  not  indicate  any  defect  in 
the  engine  or  the  .valves  of  the  engine. 
The  jury  rendered  a  verdict  in  favor  of 
Raitz,  and  the  Court  of  Common  Pleas, 
having  refused  a  new  trial,  rendered  a 
judgment  upon  the  verdict  and  this  judg- 
ment is  now  affirmed  by  the  Circuit  Court 
in  a  majority  opinion. 

The  concidcnce  is  noted  that  this  acci- 
dent occurred  in  the  early  morning  of  the 
very  day  that  the  law  of  1890  was  passed, 
providing  in  substance,  that  where  an  in- 
jury occurrs  to  an  employee  of  a  railroad 
company  by  reason  of  defective  mach- 
inery, the  company  shall  be  presumed  to 
have  had  notice  of  the  defect  and  to  have 
been  negligent. 


DUTY  OF  RAILROAD  CO. 

Assigning  Competent  Men — Not  Necessary 
to  sec  that  they  Dn  Their  Duty. 

717 — The  Pennsylvania  Coilipany  vs 
Charles  Fox — Fox  was  in  the  employ  of 
the  Pcnn  Company  at  its  yards  in  Toledo 
as  a  "car  recorder,"  his  duty  being  to 
take  the  number  of  freight  cars  coming 

into   the  yard.     On   the  —  day  of a 

freight  train  came  into,  said  yard  and  Fox 
placed  himself  in  the  center  of  a  track 
parallel  and  next  to  the  track  on  which 


about  125  feet  from  him.     As  he  glanced 
to  the  switches  be  saw  some  empty  pa>- 
senger  cars,  and  perhaps  a  box  car,  being 
pushed  by  a  switch  engine  toward  him  on 
the  track  a tc about  the  place  of  the  further 
switch,  bnt  as  he  thought  he  saw  the  cars 
were  starting  from  the  track  upon  a  side 
track  at  the  further  switch,  ami  were  not 
coming   further  toward   him,  he  turned 
his  back   towards  those  empty  cars  and 
addressed  himself  to  noting  in  his  book 
said  freight  car  numbers,  and  in  a  few 
minutes  thereafter  he  was  struck  and  in- 
jured by  said  empty  cars,  which  had  not, 
as  he  supposed  they  had,  gohe  in  on  the 
sidetrack  but  continued  to  advance  to- 
wards hi  111 -tin  they  struck  him.    In 'his 
petition  against  the  company  Fox  charged 
that  the  company   was  negligent  in  the 
person   of  the  yardmaster,   in  not    per 
formiug  the  duty  and  following  a   long 
observed  custom  known  to  Fox  and  upon 
which  he  relied,  of  having  on  the  front 
of  cars  moving  about  the  yard  as  these 
empty  passenger  cars  were,  a  brakeman 
to  stop  them  arid  warn  persons  to  get  out 
of  the  way.    Though  no  brakeman  was 
on  the  front  of  the  cars  on  this  occasion 
the  evidence  showed  that  the  yardmaster 
had  assigned  a  sufficient  number  of  com- 
petent men    to    move   and   switch  the 
einpt;  cars,  and  did  not  know  that  they 
were  not  doing  their  duty .    The  company . 
denied  that  it  or  the  yardmaster  was  neg- 
ligent and  charged  that  Fox  himself  was 
guilty  of  negligence  in  standing  where 
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hf  did  or  not  keeping  constant  watch  for  j 
his  safety.    On   the  first  trial  of  the  case 
a  verdict  and  judgment  were  rendered 
for  Fox  which  the  circuit,  by  a  majority 
i pinion,  affirmed.    These  judgments  were 
afterwards-  reversed    by    the    supreme 
court  on  the  ground  that  the  court  of 
common  pleas  refused  to  charge  the  jury 
as  requested  in    the  8th   request  6f  the 
Peoa  Co.    This  request  is,  in  substance, 
as  follons:    That,  if  the    yardmaster  as- 
sigaed  a  sufficient  nu  inter  of  competent 
men  to  do  said  switching  he  was  not 
bound  to  go  with  them  to  (see  thrft  they 
did  their  duty,  and  was  not  negligent  in 
omitting  to  do-  so.     The  supreme  court 
having  reversed  the  judgment,  with  the 
fall  record  before  it,  settles   the  law  of 
the  case  that  the  yardmaster  is  nnt  negli- 
gent if  he  assigns  a  sufficient  nnmber  of 
competent  men  to  do  the  work  though 
he  does  not  go  with  them  to  see  that  they 
perform  their  duties.    The  evidence  not 
showing  that  the  yardmaster  knew  that 
these  men  would  not  do,  or  were  not  do- 
ing their  duty,  the  necessary  implications 
from  the  decision  of  the  supreme  court 
in  the  case  reverses  the  judgment  of  the 
court  of  common  pleas  and  sets  aside  the 
▼erdict  and  remands  the  case  to  the  court 
of  common  pleas. 


diction,  that  his  said  work  was  upon 
tracks  in  almost  constant  use  for  the  pas- 
sage of  engines  and  cars,  to  his  know- 
ledge, and  that  he  did  not  look  up  after 
he  started  to  work  for  the  purpose  of  see- 
ing whether  any  engine  or  cars  were  coin- 
ing, but  relied  wholly  in  being  warned  iu 
time  by  the  bell  of  any  engine  which 
might  approach,  though  nothing  obstru- 
cted his  view  of  the  tracks  for  over  300 
feet;  that  an  engine,  whose  bell  was  ring- 
ing approached  him  while  the  engineer 
was  looking  at  the  bridge  to  sec  if  any 
train  or  engine  was  coming,  and  not  see- 
ing Bums,  lan  over  his  arm,  and  injured 
it  so  as  to  require  amputation  a  short 
distance  below  the  shoulder.  It  was 
shown  that  the  engine  was  backing  at  the 
time  and  that  its  tender  concealed  the 
track  from  the  engineer  for  from  50  to  75 
feet,  and  it  did  not  appear  from  the  evi- 
dence, how  far  the  engine  was  from  Burns 
when  he  stepped  between  the  particular 
tracks  whereon  the  engine  came/  the  neg- 
ligence charged  iu  the  petition  was  that 
the  engine  was  moving  without  giving 
any  warning  by  bell  or  otherwise,  and 
that  the  engineer  was  not  on  his  engine, 
having  left  it  in  charge  of  an  incompetent 
fireman.  The  proof  that  the  bell  was 
ringing  was  overwhelming  and  no  proof 
whatever  tended  to  show  that  the  engine 
was  not  being  run  by  the  engineer  him- 
self. 
N  Held  by  the  Circuit  court: 

That  the  verdict  was  unwarranted  b'v 
the  evidence. 
Judgment  reversed. 


UNWARRANTED  BY  EVIDENCE. 

752— The  C  H  V  &  T  Ry  Co.  vs  John 
Burns. 

The  plaintiff  below  recovered  a  judg- 
ment against  the  plaintiff  in  error  for 
damages  from  being  run  over  by  an  en- 
gine of  the  said  Railway  Co.  in  the  yards 
used  by  that  company  and  the  Pennsyl- 
vania Co.  in  Toledo,  November  10th  1891, 
and  while  Burns  was  a  day  laborer  for 
the  Pennsylvania  Co.,  cleaning  dirt  from 
a  wagon -crossing  over  its  tracks  near  its 
freight  depot 

The  evidence  showed,  without  contra- 


Knowledge  byOompany. 

709— The  Toledo  Con.  St,  Ry  Co.  vs 
Rudolph  Yunker— In  this  case  Yunker 
sues  the  railroadrompany  for  alleged  neg- 
ligence iu  furnishing  and  nsing  an  unsafe 
heme  strap  which  was  used  011  the  har- 
ness of  the  horse  he  was  driving.  The ' 
horse  suddenly  reared  and  plunged,  tire 
hamc  strap  broke  and  Yunker,  who  had 
hold  of  the  lines,  was  suddenly  and  with 
force  thrown  or  drawn  over  the  dash  board 
of  the  car  and  severely  injured, 

Held  that  the  jury  were  warranted  in 
finding  that  the  name  strap  furnished  and 
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used  by  the  company  was  of  poor  quality 
and  insufficient  for  the  service  and  the 
breaking  of  the  one  in  use  upon  the  horse 
Yunkcr  was  driving  was  the  cause  of  the 
accident;that  the  company  had  knowledge 
of  said  defects- through  the  foreman  of  the 
car  barn,  who,  under  the  evidence,  might 
properly  be  held  to  be  the  representative 
of  the  company  in  that  behalf,  also  from 
statements  made  to  the  manager;  that  the 
doctrine  of  non-liability  for  acts  of  co- 
servant  does  not  therefore  apply  to  defeat 
the  action;  that  the  plaintiff  was  without 
negligence  and  might  properly  recover, 
judgment  affirmed. 

ACTIONABLE  NEGLIGENCE. 

71 1— The  Fiudlay  Brewing  Co.  vs  De. 
los  W.  Bellinan--In  this  case  Bellman, 
sued  the  brewing  company  for  costs  and 
expenses  in  care  of  and  attention  to  his 
infant  son  who,  as  he  alleges,  received  in- 
juries through  the  negligence  of  the  brew- 
ing company. 

The  alleged  negligence  consisted  jn  the 
brewing  company  placing  in  the  .street 
and  at  the  side  of  the  brewery  building, 
a  tank  16  feet  in  length,  3.  feet  10  inches 
high  and  some  4  feet  wide,  into  which  it 
was  accustomed  to  convey  by  a  spout  the 
hot  "mash"  from  its  brewing  tubs,  from 
whence  it  was  taken  when  cool  by  a  party 
to  whom  the  company  had  sold  the  same, 
who,  in  turn,  sold  and  delivered  the  same 
to  his  customers. 

Plaintiffs  son,  6  years  of  age,  went  with 
a  boy  10  years  of  age,  who  went  to  receive 
"mash,"  The  "mash"  not  being  cool 
when  they  arriyed,  the  boys  got  upon  the 
edge  of  the  box  to  see  the  "mash"  run 
into  the  box.  While  sitting  there  by 
some  means  unexplained,  the  boy  slipped 
into  the  hot  "mash,"  and  the  plaintiffs 
son  was  badly  scalded.  There  was  no 
covering  to  the  box,  nor  was  any  one  ap- 
pointed to  watch  or  care  for  it.  The  lad 
was  then  6  years  of  age,  and  was  absent 
from  home  without  knowledge  of 'his 
parents  and  without  any  apparent  negli- 
gence on  their  part.  Verdict  and  judg- 
ment was  for  plaintiff,  Bellman. 

The  plaintiff  in  error  contented  in  ar- 
gument that  there  was  no  actionable  neg- 


ligence on  its  part  and  no  cause  of  action 
shown  against  it.  Held  under  authority 
of  Harriman's  case,  45  St.  and  like  cases, 
that  the  brewer)*  company  was  properly 
held  liable. 
Judgment  of  Common  Pleas  affirmed. 

CONTRIBUTORY  NEGLIGENCE. 

Saturday,  April  7,  1894. 

748^-The  L.  S  &  M.  S.  Ry  Co.  vs  Ann 
Eagan,  admr  of  Daniel    H.   Eagan,  de- 
ceased. 
Opinion  by  BknTLEY.J. 

The  plaintiff  below  recovered  a  judg- 
ment againrt  the  plaintiff  in  error,  here, 
for  fsoo  for  causing  the  death  of  said 
Daniel  H.  Eagan,  by  negligence,  on  the 
4th  day  of  May,  1890.  The  accident  oc- 
curred in  the  company's  yards  at  Air 
Line  Junction  where  said  Eagan  was  em- 
ployed as  a  switch-tender,  his  left  leg  be- 
tween the  ankle  and  knee  being  nju 
over  by  an  engine  and  crushed;  he  died 
from  the' shock.  TW  petition  charges 
that  he  caught  his  foot  in  an  unblocked 
switch  or  frog,*  and  that  an  engine  negli- 
gently moving  without  ringing  of  its  bell 
or  giving  any  signal  ran  against  and  over 
him. 

Two  former  trials  had  resulted  in  a  dis- 
agreement of  the  jury. 

The  evidence  showed  that'  his  foot  was 
uninjured  but  that  his  leg  above  the  ankle 
was  so  completely  crushed  that  it  must 
have  been  actually  run  over  by  the  en- 
gine wheel.  The  only  evidence  tending 
to  show  that  his  foot  was  caught  was 
that  it  was  caught  between  the  south  rail 
of  the  west  bonnd  main  track  and  the 
extreme  end  of  the  movable  switch  rail 
south  of  said  main  track  rail,  which  space, 
the  uncontradicted  evidence  shorted, 
could  not  be  blocked.  The  character  of 
the  injury  showed  that  it  could  not  have 
been  received  from  that  cause  and  the 
manifest  weight  of  the  evidence  showed 
that  the  injury  occurred  where  there  were 
no  switches  or  frogs,  at  a  point  where  the 
decedent  Ijad"  no  duties  to  perform,  and 
by  his  thoughtlessly  stepping  one  foot  be- 
tween the  tracks,  immediately  in  front  of 
a  moving  engine  whose  bell  was  then 
ringing. 

Judgment  reversed.  - 
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PETITION  INSUFFICIENT. 


JU'qption  of  Youth,   Inexperience  and  Injury  j 
Wubuii!  Plaii  tifTs  Fault  Not    Fquivaleut  to 
Allegation  of  Want  of  Kuowiciljcfc  or  Incapac- 
ity jf  Plaintiff.  | 

732— The  Consolidated  Street  Railway 
G>.  vsChas.  Maier.  j 

Clus,  Maier,  fifteen  years  old.  was  in- 
jured by  having  his  foot  run  over  by  a 
street  car  while  in  the  employ  of  the 
street  car  company,  driving  a  horse  at- 
tached to  a  street  car  over  Erie  street 
bridge  in  Toledo,  and  recovered  judg- 
ment in  the  Court   of  Common    Pleas 

against  the  street  car  company  for  S- 

damages  for  his  injury,  two  former  trials 
having  resulted  in  a  disagreement  of  the 
jcry.    The  sufficiency  of  his  petition  was 
e  t  tested  by  demurrer  but  on  the  trial  it 
was  claimed  by  counsel  for  the  company 
that  his  petition  was  insufficient  and  de- 
jection was  made  to  the  reception  of  any 
evidence  under  it,  but  the  objection   was 
overruled  and  exception  takeu.      At   the 
close  of  the    evidence    the    company's 
counsel  moved  to  arrest  all  evidence  from 
the  jury  and  for  an  instruction   directing 
a  verdict  for  the  defendant,  this  being  re- 
fused and  exceptions  taken,  the  company 
offered  its  evidence  and  at  the  close  of  all 
the  evidence,  again  asked  for  an  instruc- 
tion to  the  jury  to  return  a  verdict  for  the 
defendant  and  excepted  to  the  court's  re- 
fusal to  give  this  instruction;  and  after   a 
verdict  had  been   rendered    against    it 
nsoved  for  a  judgment  in  its  favor  non  ab- 
tlanto  vrrdicio  and  also  for  a  new  trial,  as 
well  upon  the  ground  of  insufficiency  of 
the  petition  as  for    the  alleged  insuffi- 
ciency of  the  evidence  to  show  the  com- 
pany's liability,  and  took  exceptions  to 
the  over-ruling  of  each  of  those  motions. 
The  charging  part  of  the  petition  is  as 
follows: 

*  *  that  the  plaintiff  is  a  minor 
15  years  of  age  and  at  the  date  hereinaf- 
ter named  was  in  the  employ  of  the  de- 
fendant as  a  common  laborer,  in  such 
*ork  as  he  was  able  to  perform. 

A  portion  of  the  defendant's  line  of 
railway  on  the  19th  day  of  November, 
1S90,  extended  along  and  through  Erie 


street  in  the  city  of  Toledo  and  crossed 
over. a  public  brklge  over  the  Wabash  & 
Erie  canal  and  Swan  creek  which  said 
line  of  street  railway  was  being  operated 
by  electricity  and  the  use  of  electric  cars. 
******* 

Said  bridge  at  the  time  was  consider- 
ably elevated  above  the  general  grade  of 
Erie  street  iu  the  vicinity  and  made  it 
<quite  hard  and  difficult  to  move  said  cars 
up  said  grade  and  across  said  bridge,  and 
requiring  three  horses  and  the  use  of  judg- 
ment ami  skill,  on  .the  part  of  those  man- 
aging said  horses  and  said  cars,  to  get 
them  over  the  bridge  with  safety.  Said 
horses  being  so  used  were  driven  three 
abreast.  Said  Erie  street  bridge  is  locat- 
ed in  the  populous  part  of  the  city  and 
has  a  great  deal  of  public  travel  over  the 
same  in  both  directions  and  in  addition  . 
was  quite  narrow,  so  that  said  three  hor- ' 
ses  and  two  horses  attached  tp  a  double 
wagon  in  moving  on  said  bridge  would 
nearly  fill  the  entire  width  of  the  same. 

Plaintiff  at  the  date  named  was  wholly 
without  experience  or  knowledge  either 
iu  the  management  of  horses  or  of  mov- 
ing or  handling  said  cars. 

On  the  afternoon  of  the  iSth  day  of 
November  1890  the  plaintiff  by  the  or- 
ders and  directions  of  the  foreman  of  the 
barns,  in  the  employ  of  the  defendants, 
and  whose  orders  in  that  behalf  it  was 
the  duty  of  the  plaintiff  to  ol)ey,  ordered 
and  directed  the  plaintiff  to  go  to  said 
Erie  street  bridge  in  charge  of  one  horse 
and  assist  in  moving  the  cars  over  said 
bridge.  Plaintiff  went  in  accordance 
with  instruction*  and  worked  there  the 
remainder  of  said  day  and  returned  again 
on  the  morning  of  the  19th  and  com- 
menced the  same  work.  Said,  foreman 
at  the  barn  whose  duty  it  was  to  provide 
the  plaintiff  with  all  suitable  appliances 
for  managing  said  horses  and  doing  said 
work,  negligently  and  carelessly  provided 
plaintiff  with  lines  to  drive  said  horse 
which  were  so  short  that  in  driving  said 
horse  when  attached  to  a  car  with  the 
other  two  horses  he  could  not  stand  or 
ride  upon  the  platform  of  said  car  and 
guide  and  manage  the  same,  with  any  de- 
gree of  safety  to  himself  or  said  horses^  and 
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he  was  in  consequeu.ce  of  the  shortness 
of  said  lines  compelled  to  go  along  on  the 
street  at  the  side  of  said  horses  and  car 
for  the  purpose  of  managing  said  horses. 
On  the  19th  day  of  November  while  the 
plaintiff  was  so  asssisting  in  moving  one 
of  the  defendant's  cars  over  said  bridge 
aud  while  on  said  bridge  and  while  the 
plaintiff  was  walking  along  on  the  street 
by  the  side  of  said  horses  as  he  was  then 
compelled  to  do  by  the  shortness  of  said 
Hues,  a  large  heavy  brick  wagon  to  which 
were  attached  two  horses,  met  said  horses 
and  car  on  the  bridge  and  thereby  near- 
ly filled  up  said  roadway  and  brought  the 
plaintiff  in  between  said  moving  wagon 
and  said  car  and  horses.  Both  the  horses  at- 
tached to  said  car  as  well  as  those  attach- 
ed to  the  wagon  thereupon  became  excit- 
ed and  partially  unmanageable  and  put 
the  plaintiff  in  great  peril  and  danger 
from  his  position  and  without  any  fault 
of  his  own  and  without  being  able  to  pre- 
vent it,  or  to  extricate  himself  therefrom 
he  fell  or  was  knocked  down,  onto  the 
railway  track  on  which  said  car.  was  mov- 
ing and  the  wheels  of  said  car  passed  over 
the  instep  of  his  left  fbo;  and  so  mangled 
and  crushed  the  same. 


Plaintiff  says  that  said  car  was  a  mortor 
car  and  was  in  the  charge  of  a  motorman 
so  called,  and  a  conductor,  both  servants 
of  the  defendants  in  charge  of  the  man- 
agement and  control  of  said  car. 

*        *  •      *       *       *       * 

Plaintiff  says  at  the  tine  he  was  sent  to 
do  said  work  he  was  not  of  sufficient  age 
and  experience  to  do  the  same,  as  the  de- 
fendant well  knew  or  by  the  exercise  of 
reasonable  and  proper  care  on  its  part 
should  have  known. 

Plaintiff  says  that  he  sustained  the  in- 
juries aforesaid  without  any  fault  on  his 
part  and  wholly  through  the  negligence 
of  the  defendant  in  failing  and  omitting 
to  furnish  the  plaintiff  with  suitable  lines 
to  do  said  work  and  in  requiring  -the 
plaintiff  to  perform  said  work  with  the 
lines  furnished  him  and  through  the  neg- 
ligence of  the  servants  and  agents  ot-the 
defendant  in  charge  and  control  of  the 
bells,   gong. and   signals  on  said  car  in 


wrongfully  ringing  aud  sounding  the 
same  as  they  did  in  such  a  manner  as  to 
excite  said  horses  and  increase  the  peril 
in  which  plaintiff  was  placed  aud  in  the 
negligence  of  the  defendant  in  placing 
plaintiff  in  charge  of  said  work  and  im- 
posing upon  him  such  duties  to  perforin 
without  experience,  without  any  caution 
or  instruction  as  to  the  niauner  of  doing 
the  same  and  in  ordering  the  plaintiff  to 
move  said  car  over  said  narrow  bridge 
with  the  rjublic  travel  thereon,  in  the 
manner  in  which  he  was  directed  to  do 
the  same. 

Held  by  the  Circuit  Court:  That  the 
petition  does  not'  state  facts  sufficient  to 
constitute  a  cause  of  action  for  that  it  does 
not  appear  thereby  that  said  defendant  is 
responsible  to  plaintiff  for  the  negligence 
of  said  mortor  man  or  conductor  nor  that 
the  plaintiff  was  required  or  expected  to 
ride  upon  said  car  while  driving  said 
horses  nor  that  said  lines  were  too  short 
nor  otherwise  defective  for  driving  said 
horse  while  plaintiff  walked  upon  the 
ground,  nor  that  the  defendant  knew  or 
was  chargeable  with  notice  or  knowledge 
that  said  horses  would  or  were  likely  to 
become  excited  or  unmanageable  on  said 
bridge,  nor  that  to  the  defendant's  know- 
ledge, the  position  in  which  the  plaintiff 
was  placed  was,  without  some  negligence 
or  wrongful  act  on  the  part  of  some  one; 
necessarily  or  likely  to  be  one  of  danger. 
Nor  is  it  alleged  in  said  petition  that  said 
plaintiff  himself  did  not  know  or  was  in- 
capable of  appreciating  the  danger,  if  any, 
to  which  said  employment  then  and  there 
exposed  him,  the  Court  being  of  the  opin- 
ion that  what  is  alleged  in  said  petition 
regarding  the  youth  and  inexperience  of 
the  plaintiff  in  managing  'horses  or  cars 
and  that  said  injury  to  him  was  without 
his  fault,  is  not  equivalent  to  the'  allega- 
tion of  want  of  knowledge  or  incapacity 
in  the  plaintiff  which  is  requisite  in  such 
cases.    46  Q.  S.  383;  49  O.  S.  59** 

It  being  suggested  by  counsel  for  Maier 
that  as  it  would  be  necessary  for  him  to 
amend  "his  petition  and  that  the  Court  of 
Common  Pleas,  upon  the  case  being  re- 
manded, might  impose  such  terms  and 
conditions   for  such  amendment  as  he 
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would  deem  onerous,  he  asked  that  the 
Circuit  Court  might  itself  enter  as  a  part 
of  its  order,  a  direction  to  the  Court  of 
Common  Pleas  to  allow  such  amendment, 
bat  the  Circuit  Court  is  of  the  opinion 
that  it  has  no  power  to  make  such  order 
but  that  the  Court  ot  Common  Pleas  will 
act  in  the  matter  equitably  in  view  of  the 
circumstances  including  its  own  orders  in 
the  premises. 

Jndgment  reversed  for  insufficiency  oi 
said  petition  and  cause  remanded  to  the 
Court  of  Common  Pleas  for  further  pro- 
ceedings according  to  law. 


JUDGMENT  REVERSED. 

Verdict  Contrary  to  Law  and  not  Sustained 
by  Sufficient  Evidence. 

750— The  Lake  Shore  and  Michigan 
Southern  Railway  Company,  Plaintiff  rn 
Error  against  Edward  L.  Laiuphere,  Pe- 
fendant  in  Error. 

Lucas  Co.,  April  21,  1894. 
Haynbs,  J. 

In  this  case  a  petition  is  filed  for  the 
purpose  of  reversing  the  judgment  of  the 
court  of  common  pleas  in  a  case  wherein 
Edward  L.  Lamphere  was  plaintiff  and  the 
Lake  Shore  &  Michigan  Southern  Rail- 
way Company  was  defendant. 

The  amended  petition  complains  0/  the 
Railway  Company  for  injuries  received 
by  the  plaintiff,  Lamphere,  who  was  em- 
ployed as  a  yard  braketaan  in  the  yards 
of  the  company  in  East  Toledo;  that  some 
time  in  the  night  he  undertook  to  make  a 
coupling  between  two  cars,  one  of  which 
was  a  car  that  had  what  is  called  an  Eanies 
draw-bar  or  coupler  upon  it— like  the  one 
lying  here  before  us —  and  the  other  car 
had  a  skeleton  coupler,  as  it  is  called, 
one  being  about  three  inches  higher  than 
the  other, projecting  from  the  cars  so  that 
when  the  cars  approached  each  other  it 
became  necessary  to  raise  the  link  some 
two  or  three  inches  in  order  to  have  it 
enter  Into  the  car.  towards  which  it  was 
approaching — the  stationary  car — and 
make  the  necessary  coupling.  These 
cars,  it  appears,  had  come  from,  the  west 
some  time  prior  to  the  day  of  the  acci- 
dent—just  when,  it  does  not  appear 
from  the  evidence — and  were  in  the  yard 


and  gathered  together  at  this  time  for  the 
purpose  of  making  up  a  train  to  go  East. 

The  petition  insetting  out  the  character 
of  the  cars,  and  the  fact  that  one  of  the 
cars  was  higher  than  the  other,  proceeds 
to  state  that  "for  the  purpose  of  making 
the  coupling  plantiff  took  hold  of  the  link 
in  the  draw-bar  on  the  advancing  car(  that  is 
the  Eames  cat*)  and  attempted  to  raise  the 
same  to  make  the  coupljjig^arbresaid;  that 
said  link  was  held  very  firmly  in  its  place 
by  an  extra  large  pin,  so  that  it  could  not 
be  moved  and  in  attempting  to  move  the 
same  into  position  to  make  the  coupling 
plaintiff's  hand  slipped  and  the  ri^ht  arm 
was  caught  between  the  buffers  or  dead- 
woods  of  the  two  cars-both  of  said  cars  be- 
ing supplied  with  double  buffers  or  dead- 
woods —  and-  was  severely  injured;" 
in  this,  that  his  right  arm  was  jam- 
med and  smashed  so  that  it  became 
necessary  to'  amputate  the/  same 
just  below  the  elbow.""  Further  on  he 
says  that  "the  injury  so  sustained  by  him 
was  without  any  fault  or  negligence  on  his 
part,  but  through  the  fault  and  negligence 
of  the  said  defendant  in  not  properly  in- 
specting the  said  cars;  in  not  furnishing 
proper  coupling-pins  for  use  in  such  wide 
draw-bars;  in  allowing  the  said  com tre  pin 
to  be  so  fbmly  driven  into  and  through 
the  said  link  and  in  receiving  the  said 
Merchants  Despatch  Transportation  Com- 
pany car  with  the  link  so  firmty  held  in 
the  draw^MT.""  *  These  are  really  the  two 
grounds  upon  which  he  proceeds  to  bring 
the  action. 

The  testimony  of  the  plaintiff  is,  that 
about  half  past  twelve,  I  think  it  was,  on 
a  certain  night  of  January,  1892,  he  was 
at  work  with  the  engine  and  was  assigned 
the  duty  of  coupling  cars  and  that  this 
Merchants  Despatch  car,  with  the  Eames 
draw-bar  upon  it  was  hitched  onto  a  train 
of  Some  eight  or  ten  cars,  with  a  yard  lo- 
comotive attached  to  it  and  they  backed 
down  onto  a  certain  track  called  No  9.,  to- 
wards the  other  car  having  the  skeleton 
draw-bar  in  it;  that  he  had  approached 
near  the  cars  as  the  cars  approached  each 
other  and  when  the  cars  were  within  about 
five  or  six  feet  of  each  other  he  drew  still 
nearer  and  perceived  the  manner  in  which 


as 
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the  couplirg  pin  was  lying  and  that  he  [  there.  The  yard  master  was  occupied  iu 
then  went  in  and  attempted  to  make  the  ;  sending  off  the  plaintiff  below,  and  when 
coupling.  He  says  he  didn't  use  a  slick  ;  he  got  through  with  that  he  went  and  got 
because  it  would  be  of  no  avail,  one  link  i  the  inspector  and  the  two  went  up  to  the 
being  higher  than  the  other,  thai  the  link  •  cars,  which  the  evidence  shows  remained, 
would  not  balance,  but  would  slide  back  i  substantially  as  they  were,  and  they  made 
into  the  draw-bar  if  he  attempted  to  use  a  i  n;:  inspection  of  the  cars  and.thcy  found 
stick;  so  he  took  hold  with  his  hand  and  <  that  the  bolt  was  loose;  that  the  link  was 
pushed  it  up  and  at  the  same  moment  his  ;  loose;  that  the  bolt  passed  through  it; 
arm  slipped  and  was  thrown  up  and  it  be-  <  that 'it  was  an  ordinary  link  for  the  Lake 
came  very  severely  injured,  and  was  am- 1  Shore  cars  and  that  the  bolt  was  an  or- 
puta ted,  perhaps  within  the  next  24  hours.  I  inarv  Lake  Shore  bolt. 
He  says  further,  that  not  feeling  the  blow  j  In  giving  his  testimony  under  this  head, 
at  the  first  moment  or  the  pain,  he  turned  '  of  the  inspection  of  the  car,  the  inspector 
and  looked  at  the  coupling  and  held  his  \  testified  that  the  cars  were  all  inspected 
light  towords  it  and  he  saw  then  that  the  j  as  they  came  into  the  yard,  and,  while  he 
Eamcs  draw-bar  which  had  the  large  1  couldn't  tell  the  exact  moment  that  this 
link  iu  it  had  the  link  thrown  back  and 
that  there  was  a  smaller  link 
in  it  9  and  that  that  was  held 
by  a  pin  whicli  went  through  it  and*  was 


car  came  in,  he  said  that  it  had  been  in- 
spected. Upon  cross  examination  that 
matter  was  gone  into  thorouglily  and  it 
was  shown  very  clearly  that  the  car  itself 
not  an  ordinary  piii  used  by  the  Lake  j  had  been  inspected  by  the  regular  in- 
shore Company  upon  their  cars,  but  was  I  spector  of  the  Lake  Shore  Company  when 


a  bolt  such  as  was  frequently  used  for  the 
purpose  of  fastening  the  car  itself  upon 
the  truck,  and  that  the  link  was  project- 
ing some  and  that  it  was  fast;  that  the 
large  bolt  held  it,  the  bolt  filing  the  space 
in  the  link  very  full  so  that  it  couldn't  he 
moved,  and  that  the  reason  he  received 


it  was  received  into  the  yards  of  the  com- 
pany and  before  it*was  attempted  to  be 
put  into  this  train. 

Now,  on  those  two  points  we  arc  called 
upon  to  pass.  This  injur}*  occurred  prior 
to  the  passage  of  the  act  of  1890,  I  think 
it  is,  so   that  the  cause  of  action   arose 


the  injury  was,  that,  instead  of  the  bolt  |  nlKiCr  the  law  as  it  stood  when  the  decis- 
moving  as  he  had  anticipated,  it  was  firm  |  ion  i„  42  Ohio  State  was  in  full  force,  and 
and  iu  pushing  it  his  arm  slipped.     He  j  it  being  shown  beyond  contradiction  that 


was  then  taken  away  by  the  same  locom- 
otive that  was  pulling  the  train  and  was 
taken  by  the  employes  across  the  river 
and  to  the  hospital. 

The  conductor  of  the  train,  as  soon  as  he 
saw  the  man  started  upon  the  locomotive, 
went  to  the  cars  where  the  injury  occurr- 
ed and  made,  as  he  says,  a  thorough  ex- 


thc  car  was  inspected  when  it  cainc  into 
the  yard,  if  the  contention  of  the  plaintiff 
be  true  that  the  bolt  which  was  used  was 
a  bolt  such  as  was  used  for  the  fastening 
of  the  car  upon  the  truck,  that  was  too 
large  for  the  link,  and  if  the  link  was 
bound  by  the  bolt  in  the  manner  in  which 
he  has  stated  and  if  it  had  come  into  the 


ami  nation  of  the  cars.  He  says  he  found  j  yard  and  was  received  and  used  by  the 
the  coupling  of  the  draw-bar  of  the  Eamcs  j  Lake  Shore  Company  in  that  condition, 
car  to  be  an  ordinary  link  and  with  an  or-  j  then  the  negligence,  if  there  was  any 
Uiiiary  Lake  Shore  bolt  through  it,  put  in  |  negligence,  was  the  negligence  of  the  iu- 
from   the    under  side    and    passed    up  i  spector  in  receiving  the  car;  and,  under 


through,  as  was  the  custom  when  they 
used  those  bolts;  that  he  handled  the  link, 
and  that  it  moved  very  easily  in  the  coupl- 
ing; that  he  threw  it  back  and  forth  and 
that  there  was  no  trouble  with  it.  An  in- 
spector and  another  man  named  Miller, 
the  yard  master,  in  about  an   hour,  went 


the  decision  42  Ohio  State,  that  would  be 
the  negligence  of  a  co-employe  for  which 
the  compan  v  would  not  be  liable;  so,  upon 
that  ground,  as  a  matter  of  law  the  plaint- 
iff was  not  entitled  to  maintain  his  action. 
Furthermore,  if  the  testimony  be  re- 
ceived and  weighed,  we  think  that  the 
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weight  of  the  testimony  of  three  witnesses 
dearly  establishes  the  fact  that  he  is 
mistaken  when  he  says  that  the  link  was 
bound  at  that  time  or  that  the  bolt  used 
was  larger  than  the  ordinary  coupling 
pin  of  a  Lake  Shore  car. 

The  judgment  of  the  Common  Pleas 
will  be  reversed,  and  the  judgment  set 
aside,  for  the  reason  that  the  verdict  is 
contrary  to  law  and  not  sustained  by  suffi- 
cient evidence,  and  the  case  will  be  re- 
nsanded  for  a  new  trial. 


Supreme  CbQrt. 


8UPREME  OOURT  PROCEEDINGS. 


Corner  Lot  Assessments.  • 
716— James  Rooney  vs  City  of  Toledo 
— Rooney  brought  suit  to  enjoin  the  col- 
lection of  an  assessment  made  by  the 
city  of  Toledo  upon  a  lot  at  the  corner  of 
Missouri  street  and  Collingwood  avenue. 
The  lot  had  a  frontage  of  9  feet  on   Mis- 
souri street  extending  back  abutting  Col- 
lingwood avenue  about  135  feet      There 
was  a  house  buili  in  part 410011  this  lot  and 
extending  over  upon  the  adjoining  lot. 
The  assesment  was  for  the  imorovement 
of  Colliugwood  avenue  and  was  assessed 
by  the  foot  front  of  said  lot  i:i  length 
abutting  upon  Collingwood  avenue.    The 
plaintiff  claimed  that  under  the  decision 
of  the  Supreme  court,  in  the  case  of  Havi- 
hndvsthe  city  of  Columbus,   decided 
last  winter.,  that  the  lot  c/mld  be  assessed 
for  only  the  extent  of  its  frontage  on  Mis- 
souri street,  to-wit:  9  feet,   and  that  the 
balance  of  the  assessment  was   illegal. 
City  denied  plaintiffs  conclusion  and  set 
up  that,  be  having  full  knowledge  Of  the 
making  of  the  improvement,  and*  that  it 
would  be  of  benefit  to  the  property,  and 
of  the  making  of  the  assessment,  he  was 
now  estopped  from  alleging  the  illegality 
of  said  assessment.    The  court  held  that 
uaderthe  Haviland  case,  plaintiff's  lot 
could  not  lawfully  have  been  assessed  up- 
on a  frontage  of  mo^e  than  o  feet,   being 
the  foot  frontage  in  width  of  the  lot  upon 
Missouri  street     Also    held    upon    the 
authority  of  Alger  vs  the  city  of  Columbus 
decided  by  the  Supreme  Court,   and  re- 
ported in  the  44th  Ohio  State,  that  the 
plaintiff  was  not  estopped  from  contest- 
ing the  legality  of  the  assessment.     The 
city  was  enjoined  from  collecting  more 
than  the  assessment  properly  made  upon 
9  feet,  being  the  foot  front  "in   widfli   gf 
the  lot  upon  Missouri  street. 


Causes  ir>  to  and  including  No.  2849, 
on  the  General  Docket,  are  called  and 
submitted.  The  next  call  will  be  to  and 
including  No.  2960. 

Tuesdav,  April  24,  1894. 
General  Docket. 
2655.    Reed  V.  Boice  vs  Wm.  R.  Hodge 
et  al.     Error  to  the  Circuit  Court  of  Lu- 
cas county. 
Bradbury,  J. 

A  holder  of  stock  in  an  Ohio  corpora- 
tion, who  transfers  his  stock  after  a  cor- 
porate debt  has  been  created,  is  not  re- 
lieved from  his  statutory  liability  for 
such  debt,  by  an  agreement  for  an  ex- 
tension of  the  time  for  its  payment;  al- 
though such  agreement  be-  made  by  the 
corporation  and  creditor  after  such  trans- 
fer, and  without  the  knowledge  or  cou- 
sentof  the  transferrer. 
Judgment  affirmed. 

2646.    James  M.  ICerretal  vs  Charles 
B.  Itfdecker,  Adm'r.     Error  to  the  Cir- 
cuit Court  of  Galia  County. 
Burkbt,  T. 

A  mortgage  is   a   speciality,    and   an 
.action  for  its  foreclosure  and  sale  of  the 
premises,  comes  within  the  provisions  of 
section  4980,  Revised  Statutes,  and  the 
period  of  limitation  is  fifteen  years,  unless 
extended  by  virtue  of  section  4992  Revised 
Statutes. 
Judgment  reversed. 
Nos.  3738  arid  3749.      Aaron  McNeill, 
assignee  vs  John  Hagerty,    Auditor  of 
Hamilton  county:    Herman  P.  Goebel, 
trustee  vs  Leo.  Schott,  treasurer  of  Jiaui- 
ilton  county.    Error  to  the  Circuit  Court 
of  Hamilton  county. 
Spbar,  J. 

Personal  property,  whether  in  the  form 
of  moneys,  bills  receivable,  bonds,  cer- 
tificates of  stock,  or  otherwise,  held  by 
an  issignee  of  an  insolvent  debtor 
whose  estate  is  being  settled  in 
the  probate  court,  is  not  subject 
to  taxation,  and  it  is  not  the  duty  of  such 
assignee  to  make  return  of  the  assets  of 


TO 
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such  estate  to  the  county  auditor  for  tax- 
ation. 

Judgments  of  the  Circuit  Court  re- 
versed, and  those  of  the  Comiron'  Pleas 
affirmed. 

-  No.  2649.    Trustees  of  Jackson  Tp.  vs 
Henry  Thorn  an  et  al.*     Error  to  the   Cir- 
cuit Court;  of  Crawford  coutfty. 
Minshall,  J. 

1.  It  is  a  general  principle  in  the  law 
of  .recovery  that  a,parties*  possession  of  a 
thing  cannot  be  disturbed  by  oue  who 
cannot  show  a  better  right  to  it.  There- 
fore, irrespective  of  his  own  title,  a  party 
to  a  suit  has  the  right  to  object  to  an   or- 

.  der  requiring  him  to  pay  money  in  his 
possession,  or  that  of  his  ageut,  to  one 
who  si  lows  no  better  title  to  it. 

2.  A  suit  cannot  be  maintained  by  one 
taxpayer  on  behalf  of  himself  and  others 
tj  recover  back  taxes,  alleged  to  have 
been  illegally  assesed,  on  the  ground  tiiat 
the  taxes  were  involuntarily  paid  by  each. 
In  such  case  each  must  bring  the-  action 
on  his  own  behalf. 

3.  A  tax-payer  commenced  a  suit  on 
beharf  of  himself  and  other  tax-payers 
against  the  county  treasurer  to  restrain 
the  collection  of  a  tax  alleged  to  have 
been  illegally  levied,  and  obtained  a 
temporary  order  restraining  the  collection 
of  the  tax  until  the  final  hearing  on  the 
merits.  Subsequently  he  filed  a  supple- 
mental petition,  alleging  that  since  •  the 
commencement  of  the  suit — the  injunc- 
tion being  in  full  force  and.  unmodified — 
all  had  been  involuntarily-  compelled  to 
pay  the  tax  by  the  refusal  of  the  treasur- 
er to  receive  the  taxes  due  from  them, 
though  tendered,  unless  they  paid  the 
taxes  that  had  been  enjoined,  and  threat- 
ened to  return  their  lands  as  delinquent 
and  cause  them  to  be  sold,  unless  they 
did  so;  Held,  thai  a  payment  made  un- 
der such  circumstances  is  not  an  involun- 
tary one, and  a  recovery  back  cannot  be 
had. 

4.  When  the  lands  of  a  person  have 
been  sold  at  delinquent  tax  sale,  he  must, 
in  the  first  instance,  apply  to  the  auditor 
of  the  county  for  their  redemption,  un- 
der the  provisions  of  the  statute  in  such 


case  made  and  provided,      Section   2889, 
et  seq. 

Judgment  reversed,  and  judgment  for 
the  defendants  below  dismissing  the  act- 
ion of  the  plaintiff. 

2351.  The  Spring  field  Fire  and  Marine 
I  nsura nee  Co .  vs  Jul ia  M .  >  H u'U .      Error 
to  the  Circuit  Court  of  Mahoning  co. 
Williams,  J. 

1.  A  contract,  the  *  consideration  of 
which,  in  whole,  or  in  part,  is  the  sup- 
pression of  a  criminal  prosecution,  is 
without  any  leg.il  efficacy,  either  as  a 
cause  of  action,  or  a  defense  to  an  action 
not  founded  on,  or  arising  out  of,  the 
agreement. 

2.  The  rule  that  a  party  who  would 
rescind  a  contract  must  restore  what    he' 
he  has  received  under  it,  does  not  apply  . 
to  contracts  founded  on.  an   illegal   con- 
sideration, and  voi<J  for  that  reason. 

3.  In  'certain  cases  where  app  icable, 
the  rale*  is  satisfied  if  the  judgment 
sought  will  substantially  restore  the 
party  to  the  situation  he  was  in  when 
the  agreement  was  made;  as,  when 
money  paid  by  him  is  less  than  he  justly 
owed  the  other  party,  and  the  same  is 
credited,  and  the  action  brought  for  the' 
balance. 

4.  Where  a  person  is  induced  by 
threats  of  a  groundless  prosecution  to  ac- 
cept a  less  sum  than  is  justly  owing  to 
him  on  a  policy  of  fire  insurance,  in  sat- 
isfaction of  his  claim,  and  to  surrender 
the  same,  he  may  maintain  action  on 
the  policy  for  the  balance  due,  without 
returning  or  tendering  back  the  money 
so  received. 

judgment  affirmed, 

2635.  Alexander  M.   Byers  vs  Samuel 
Schlupe  et  al.  Error  to  the  Circuit  Court 
of  Marion  County. 
Diclman,  C.  J. 

1.  In  a  civil  action  for  the  recovery  of 
mbney,  the  plaintiff  may,  on  the  ground 
that  the  defendant  is  a  non-resident  of 
this  state,  have  an  attachment  against 
the  property  of  a  defendant  partnership 
of  which  all  the  members  reside  outside 
this  state,  which  was  formed  for  the  pur- 
pose of  carrying  on  business  in  this  state, 
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and  which  has  a  usual  place  of  doing  bus- 
iness in  this  state. 

2-  In  an  attachment  against  the  pro- 
perty of  such  a  non-resident  partnership, 
it  may  be  sued  by  its  company  name,  and 
service  may  be  had  by  leaving  a  copy  of 
the  summons,  with  the  indorsements 
thereon,  at  its  usual  place  of  doing  busi- 
ness in  this  state.  v 

Judgment  reversed. 


3926.  John  Sand  rock  v  Columbus  et 
a!. 

For  the  purpose  of  determining  the 
frontage  of  a  lot  with  a  view  to  its  assess- 
ment, reference  must  be  had  tp  its  situa- 
tional the  time  the  improvement  is  made, 
and  not  :o  changes  subsequently  made. 

Error  to.  the  Circuit  Court  of  Franklin 
Connty. 

By  the  Court. 

This  case  was  in  this  court  a  short  while 
since,  and  was  then  disposed  of  in  conne- 
ction with  the  case  of  HavUand  v  Col- 
umbus, 50  Ohio  St.  471.  Having  been 
remanded  to  the  circuit  court  for  further 
proceedings,  it  appears  from  the  record 
since  made,  that  an  answer  was  filed  in 
which  it  is  admitted  that  an  assessment 
has  been  made  on  the  property  of  the 
plaintiff  to  meet  the  bonds  issued  in  pay- 
ment of  the  cost  of  the  improvement;  the 
action  having  been  brought  to  enjoin  this 
assessment  on  the  ground  that  the  act 
under  which  it  was  made  is  invalid,  and 
that  the  assessment  exceeds  any  and  all 
benefits  to  the  property  and  is  in  excess 
of  its  actual  value  and  its  value 
is  assessed  for  taxation.  The  an- 
swer then  states  that  the  assess- 
ment was  made  by  the  front  foot, 
and  npon  the  property  of  the  plain- 
tiff for  the  number  of  its  front  feet  upon 
the  improvement.  The  case  was  heard 
and  submitted  to  the  court  upon  the 
pleadings  and  an  agreed  statement  of  the 
facts,  which  by  a  bill  of  exceptions  is 
made  a  part  of  (he  record.  The  court  on 
consideration  dismissed  the  petition. 
Whereupon  the  plaintiff  again  brought 
the  case  into  this  court,  claiming  that  the 
judgment  upon  the  agreed  statement  of 
kcts,  is  erroneous  and  shonld  be  reversed. 


From  the  statement  it  appears  that  it  was 
agreed: 

"1.  That  said  plaintiff's  lot  at  Ihe  date 
of  said  improvement  was  vacant,  and  when 
platted  had  37  >£  feet  on  Mound  street, 
37>£  feet  on  the  alley  in  the  rear,  and  150 
feet  on  Champion  avenue. 

"2.  That  after  the  making  of  said  im- 
provement,the  plaintiff  erected  two  houses 
on  the  rear  end  of  said  lot  next  to  the  al- 
ley, one  occup3'ing  36  25  feet  and  the  other 
33.25  feet,  and  each  fronting  on  Champion 
avenue,  leaving  $0.50  feet  on  the  said  lot 
on  Champion  avenue  vacant. 

"It  is  also  agreed  that  if  said  plaintiff 
were  called,  he  would  testify  that  he  does 
not  intend  to  set  upon  said  lot  any  more 
buildings  facing  Champion  avenue." 
The  assessment  on  the  lot  is  for  its  entire 
length  on  Champion  avenue,  150  feet,  at 
the  rate  of  $4.2762  per  foot  This  is  erro- 
neous. The  assessment  should  be  made 
with  reference  to  the  front  of  .the  property 
at  the  time  the  improvement  was  made, 
and  not  with  reference  to  any  subsequent 
changes.  The  agreed  statement,  taken 
in  connection  with  a  plat  made  part  of 
the  bill  of  exceptions,  shows  that,  at  the 
time  the  improvement  was  made,  the  lot 
lay  lengthwise  on  Champion  avenue,  and 
fronted  37^  feet  on  Mound  street.  So 
that,  under  the  construction  given  the 
statute  regulating  assessment  by  the  front 
foot,  in  Haviland's  case,  it  should,  for  the 
purpose  of  an  assessments  on  Champiou 
avenue,  have  been  deemed  as  turned,  so 
as  to  front  as  many  feet  on  the  improve- 
ment, as  it  in  fact  fronts  on  Mound  street, 
and  no  more. 

The  judgment  of  the  circuit  court  must 
therefore  be  reversed,  and  the  assessment 
made  on  the  lot  of  the  plaintiff  set  aside, 
and  an  assessment  made  for  the  number 
of  37#  feet,  at  the  rate  fixed  by  the  ord- 
inance,  $4  2762  per  foot. 

Judgment  accordingly, 

2794.  James  Caldwell  ts  The  P.  C.  & 
T.  R.  R  Co.,  et  al.  Error  to  the  Circuit 
Court  of  Mahoning  county.  Judgment 
affirmed.    MiNSHAix,  J.,  dissents, 

3731.  The  Wheeling  Railway  Co.  vs 
Maggie  Lewis.     Error  to    the  Circuit 
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Court  of  Belmont  County.  Jdgt  affirmed. 
Motion  Docket. 

2153.  James  T.  Black,  Trustee,  ete.  v 
Daniel  Boyd,  potion  by  defendant  to 
dismiss  cause  No.  3653.  on  the  General 
Docket.     Motion  overruled. 

2154.  Edward  Clark  et  al,  v  Thomas 
M.  Hussey.  Motion  by  plaintiffs  for  stay 
of  execution  in  cause  No.  3954,  on  the 
General  Docket.  Motion  allowed.  The 
plaintiffs  in  error  to  give  bond  in  the  sum 
of  $500,  to  the  approval  of  the  clerk  of  the 
circuit  court. 

2 155.  H  enry  Reed  v  The  State  of  Ohio 
Motion  by  plaintiff  for  leave  to  file  a  pet- 
ition in  error  to  the  Circuit  Court  of  Lick- 
ing County.     Motion  overruled. 

2156.  Alfred  Villars  et  al,  vs  Arthur 
McCray.  Motion  by  plaintiff  to  extend 
time  for  filing  printed  record  in  cause -No. 
3927,  on  the  General  Docket,  Motion  al- 
lowed, time  extended  60  days  from  April 

19*  1894.  

8UPREME  OOUfTT  NEWS. 

Columbus,  O.,  April  30th.— The  follow- 
ing cases  were  nled  in  the  Supreme 
Court  last  week: 

3998 — The  City  of  Cincinnati  and  City 
Auditor. vs  Daniel  Bartley  et  al.,  error  to 
the  Circuit  Court  of  Hamilton  County. 
Theodore  Horstman  attorney  for  plaintiff 
and  Miller  &  Renner  for  defendants,  all 
of  Cincinnati. 

3999-rDaniel  Bartley  et  al,  vs  City  of 
Cincinnati  and  City  Auditor,  error  to  the 
Circuit  Court  of  Hamilton  County.  Same 
attorneys. 

4000— Philip  Shearer,  Adm'r,  &c.  vs 
Harriet  P.  Slocum,  error  to  the  Circuit 
Court  of  Ashland  Comity.  Campbell  & 
Semple  for  plaintiff  and  Winbigler  &  My- 
krantz  for  defendant;  Ashland. 

4001 — Edward  Evans,  admr,  vsjohn  J 
Jones  et  |al,  error  to  the  Circuit  Court  of 
Van   Wert  County.    Nash  &  L,entz  for 
plaintiff,   Columbus.    Glenn  &   Wolcott 
for  defendant,  Van  Wert. 

4002 — A.  F.  Ingersoll,  adm'r,  &c,  vs 
Richard  Smith  Jr.,  Executor,  &c  Error 
to  the  Circuit  Court  of  Cuyahoga  County, 
Burke  &  Ingersoll,  for  plaintiff,  Cleve- 
land. Estep,  Dickey,  Carr  &  Goff  ;  Wil- 
cox7 &  Collister  and  Hoyt,  Dustin  &  Kel- 
ley,  for  defendant,  Cleveland. 

4003. — Edward  H.  Jones  vs  State  of 
Ohio.  Motion  for  leave  to  file  petition 
in  error  to  the  Circuit  Court  of  Brown 
county.  J.H.  .tabell,  Cincinnati,  W.  W. 
Denmson,  Batavia  and  W.  W.  Young, 
Georgetown,  for  plaintiff.  O.  P.  Grif- 
fith and  Attorney  General  for  defendant. 
4004.7— Hiram  B.  Swartz  vs  Board  of 
Commissioners.  Error  to  the  Circuit 
Court  of  Wayne  county.  John  McSwee- 
ney, .  Wooster,  for  plaintiff  and  A.  D. 
Mefe,    Prosecuting    attorney  for    defts. 


4005— Da  vis  June  et  al  vs  City  of  Fre- 
mont/ Error  to  the  Circuit  "Court  of 
Sandusky  county.  James  R.  Fowler, 
Fremont,  and  C.  P.  Wickham,  Norwalk, 
for  plaintiffs;  Meek  &  Dudrow,  Bartlett 
&  Wilson,  Garver  and  Garver  and  James 
Hunt,  Fremont,  for  defendant. 

4006— The  Cincinnati,  Jackson  &  Mack- 
inaw Ry  Co.  vs  Albert -Rhoades.  Error 
to  the  Circuit  Court  of  Mercer  county. 
Swayne,  Swaytie  &  Hayes,  Toledo,  ami 
Marsh  &  Loree,  Celina,'for  plaintiff. 

4007 — Martin  Lindlcy  et  "al  vs  Erastus 
Lindley  et  al.  Error  to  the  Circuit  Court 
of  Cuyahoga  county.  Willson  &  Davis, 
Cleveland,  for  plaintiffs  and  A.  J.  Marvin, 
Cleveland,  for  defendants. 

4008— Oscar  J.  Catubell  vs  Thos.  L. 
Johnson,  Receiver,  etc.  Error  to  the 
Circuit  Court  of  Cuyahoga  county.  J. 
E.  Ingersoll,  Cleveland,  for  plaintiff'  and 
Thos.  L.  Johnson,  Cleveland,  for  plaintiff. 

4000— State  of  Ohio  vs  Commissioners 
and  Treasurer  of  Stark  county  and  City 
of  Fremont.  Error  to  the  Circuit  Court 
of  Stark  county.  R.  W..  McCaughey 
and  A.  A.  Thayer,  Canton,  for  plaintiff, 
and  Peter  J.  Collins  and  Chas.  C.  Bow, 
Canton,  for  defendants. 

410— R.  G.  Warner  vs  Win.  \  Gares; 
error  to  the  Circuit  court  of  Franklin 
county;  J.  V.  Lee  for  plaintiff  and  M.  B. 
Earnhart  for  defendant  All  of  Columbus. 

4011— The  Pittsburg  &  Wheeling  Coal 
Co  vs  David  Davis;  error  to  the  Circuit 
court  of  Belmont  county;  Joel  W.  Tyler 
and  N.  K.  Kennon,  Cleveland,  for  plain- 
tiff, and  Jas.  C.  Tall  man,  Bellaire,  for  deft. 

4012— The  Cleveland,  Akron  &  Colum- 
bus Ry  Co  vs  Chas.  E.  Sharp;  error  to  the 
Circuit  court  of  Knox  county;  Warner 
Harrison,  Columbus,  for  plaintiff. 

Quite  an  important  case  was  argued 
orally  before  the  Supreme  court  last 
Friday,  being  the  city  of  Cincinnati  vs 
R.  M.  Bishop  et  al'  The  Cincinnati 
Southern  Ry  Co  is  interested  in  the 
case.  President  Cleveland  is  also  a 
factor  in  the  case.  The  lessee  of  the  Cin- 
cinnati Southern  sued  the  city  of  Cincin- 
nati for  $1,000,000  for  failure  to  provide 
terminal  facilities  at  Cincinnati.  A 
clause  in  the  contract  provides  for  arbi- 
tration, the  lessees  selecting  two  men, 
the  railway  two  and  the  four  a  fifth  man. 
The  lessees  selectedGrover  Cleveland,  who 
was  then  a  private  citizen  with  a  fairly 
lucrative  law  practice  in  New  York  city, 
and*  Clarence  Seward  of  New  York.  At 
this  stage  of  the  game  the  city  of  Cin- 
cinnati enjoined  the  lessees  from  con- 
ducting the  arbitration  proceedings 
further.  The  lower  courts  decided 
against  the  city  and  the  case  was  taken 
to  the  highest  tribunal.  A  decision  is 
expected  this  week. 
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CIRCUIT  COURT  DECISIONS. 

Next  week  we  bc^in  the  publication  of 
Circuit  court  decisions  in  other  counties 
in  the  circuit,  beginning  with  Woorf 
county.  Our  representative  was  present 
when  opinions  were  delivered  at  Bowling 
Green  last  week,  and  took  them  in  short 
hand,  but  delay  in  preparation  and  re- 
vision makes  it  necessary  to  publish  them 
next  week.  We  intend  to  publish  every 
decision  rendered  in  the  circuit  and  they 
will,  hereafter,  appear  regularly  and 
promptly  as  they  are  given  in  each 
countv. 


UNITED  STATES  COURTS. 

We  have  decided  to  publish  not  only 
the  decisions  of  the  United  States  District 
and  Circuit  Courts  jn  Toledo,  but  all  fil- 
*ings,  orders,  in  fact  all  proceedings,  made 
or  had  during  the  week.  Many  attorneys 
in  different  parts  of  the  state  are  interest- 
ed in  cases  pending  here  in  the.  Federal 
Courts  and  for  their  benefit  the  weekly 
edition  of  our  paper  will  indicate  all  that 
is  done  in  the  Northern  district. 


IMPROVING  IN  FORM. 

It  is  quite  likely  that  attorneys  who  re- 
ceived the  first  copies  of  ffie  weekly  ed- 
ition of  our  paper  have  felt  inclined  to 
criticise  our  form  of  reporting  decisions; 
and  wc  presume  those  in  this  issue  are 
open  to  objection,  but  we  are  paying  more 
attention  now  to  established  legal  forms 
and  shall  aim  to  improve  still  further  in 
this  line. 


JUDICIAL    POSSIBILITIES. 

It  is  confidently  expected,  and  quietly 
stated,  by  several  prominent  attorneys  in 
Toledo   that    Hon.  C.  S.  Bentley,    -now 


presiding  tudge  of  the  circuit  court,  6th 
circuit,  will  be  a  candidate'for  the  Supreme 
bench  this  fall.  Judge  Bentley  has  not, 
as  yet,  admitted  that  he  could  be  induced 
to  accept  the  nomination,  but  lie  is  being 
urged  and  it  is  altogether  probable  that 
he  Will  be  prevailed  upon  to  do  so. 

There  are,  so  far,  four  candidates  for 
Judge  Bentley's  place  on  the  circuit 
bench,  Major  E.  B.  King  of  Eric,  J.  O. 
Throop  of  Wood,  S.  A .  Wildmau  o*  Huron 
and  J.  M,  Lemmon  of  Sandusky.  Major 
King,  republican,  is  well  k^iown  in  Toledo 
and  seems  to  be  the  favorite  here. 


MATTERS  OF  GENERAL  INTEREST. 


Among  the  recommendations  of  the' 
Boatner  committee's  report  on  Judge  Jen- 
kins dealings  with  the  Northern  Pacific, 
there  is  one  likely  to  attract  considerable 
attention.  It  is  to  the  effect  that  there 
shall  be  a  carefully  framed  statute  defin- 
ing the  cases  in  which  a  court  of  the 
United  States  may  order  a  receivership, 
and  that  the  law  be  made' to  fix  the  limit 
of  time  during  which  such  receiverships 
shall  continue  and  the  exact  powers  and 
responsibilities  of  the  receiver,  making 
him  an  officer  of  the  law  and  not  a  mere 
servant  of  the  court. 


One  of  New  York's  most  talented  law- 
yers, Joseph  Hodges  Choate,  has  been 
chosen  president  of  the  Constitutional 
Convention  now  in  session  at  Albany. 
Men  who,  enjoyed  that  honor  in  former 
conventions  were,  successively,  John  Jay, 
George  Clinton,  Aaron  Burr,  David  D. 
Thompson,  John  Tracy  and  Wm.  A. 
Wheeler. 

The  convention  of  1867  adopted  a  con- 
stitution which  the  people  refused,  with 
the  exception  of  one  article.  That  article 
created  a  new  system  of  courts.  Other- 
wise the  constitution  of  the  state  is  the 
one  adopted  in  1846, 


The  court  of  Common  Pleas,  New 
York,  opinion  by  Judge  Roger  A.  Fryor 
has  decided  that  the  Ives  Pool  Law,  of 
1887,  is  unconstitutional,  holding  that  a 
pool  on  a  horse  race  is  a  lottery  within  the 
interdict  of  the  constitutor 
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U.   S    DlotNot  Court 


IN    ADMIRALTY. 


174— Alexander  St.Jobu  vs  steam -jterge 
"Walter  D,"  libel  filed.  $500  claim  for 
salvage,  stipulation  for  costs  filed.  John 
Kelting  surety. 

174— Alex  St  John  vs  steam  barge 
"  Walter  D;M  bondfiled. 

175— E.E.Conrad  Vs  barge*  Tjrooklyn" 
Libel  filed,  labor  and  material,  amount 
claimed   $307  27-  F.   W.,  Rickenbaugh, 
Proctor. 

-         US.  Circuit  Court.  . 


.1218*— Frederick  Leavens  et  a!  vs  Chas 
E.  Bronson  et  al;  order  permitting  com- 
plainants to  file  amended  bill  without 
costs;  Barks  &  Parks.  Cleveland 

1205 — Continental  Trust  Co  ct  al  vs  T 
St  L&RCRR  Co;  application  of  re- 
ceiver for  instructions  in  the  matter  of 
East'  St  Louis  terminals.  Brpwn  & 
Geddes  attys. 

1218— Frederick  Leavens  et  al  vs  Chas 
E.  Bronson  et  al;  stipulation  for  costs  on 
part  of  complainant.  Y      - 

1227— The  E.  and  D.  W  Trunk  Co. 
vs  Frank  J.  Palica  and  '  lie  Common 
Sense  Trunk  Co.  Proceed  ings  to  enjoin 
infringment  of  patent  trunk  bands  and 
improvements  and  Tor  an  accounting. 
King  &  Tracy,  solrs/for  coin  pits. 

1227— Same  vs  same.  Stipulation  for 
costs.  Frederick  J.  Eggeman,  John  B. 
Duguid,  Godfrey  S.  Eggeman,  sureties. 

1205 -The  Continental  Trust  Co.  vs 
The  Tol  St  L  &  K  C  R  R.  Order  extend 
ing  time  for  S.  H.  Kneeland,  to  answer  to 
June  4-94,  provided  pleading  .shows'  on 
its  face  some  substantial  equity'. 

1205 — I  eceiver  S.  R.  Callaway's  report 
from  May  22-93  to  April  30-94.  Receipts 
$2,545,915.08.  Disbursements  on  account 
prior  to  May  22-93  $488,621.97. v  Current 
accts  $2,055,713.36.  Seperate  report  for 
April  also  filed. 

M39—T  A  A  &  N>  M  Ry  Co.  vs  The 
Pennsylvania  Go.,  Peter  M.  Arthur  et  al. 
Petition  for  appeal  and  assignment  of 
errors  filed.  *G.  -M.  Barber,  F.  H.  Hurd, 
J.  H.  Southard,  attys. 

H39-:-Saine  vs  Same.  Stipulation  as 
to  evidence  filed.  A.  L.  Smith.  J.  H, 
Southard,  attys. 

,  1 2 18— Ereaerick  Leavens  et  al  vs  Chas 
E.  Bronson  et  al.  Amended  bill  of  com- 
plaint.    Parks  &  Parks,  solrs. 

1 218 — Same  vs  Same.    Waiver  of  ser- 


vice &i  subpoena  and  entry  of  appearance 
of  W.  O.  Barney^  Treas.  of  Defiance  O., 
The  Defiance  Ga-^  OH  &  Miueral  Co.. 
Rev  L.  Heiland,  Maria  L.  Leonard,,  The 
Mich  Mutl  Life  fns  Co.,  Ida  E.  Stay, 
Lawrence  Heiland,  E.  N.  Lewis,  Anna 
Lowe,  Mary  Wells,  John  H.  Whitaker. 
Jr.,  Ludgcr  Branchard,  as  admr.  with  will 
annexed  of  Mary  Laughlin  deed.,  Chas 
E.' Bronson,  M.  A.  Bronson,  R.  H.  Burt 
&F  admr.  Est  Geo  M.  Swan  deed.,  Au- 
gusta La  Fountaiue.  Flora  S.  Thicker, 
Emma  G.  Strong.     Same  solrs. 

.1139— T  A  A  &  N  M  RvCo.  vs  The 
PennaCo.,  P.  M.  Arthur  et  al.  Allow- 
ance of  appeal,  :    / 

1139 — Same  vs  same.  Bond  $tooo,  P. 
M.  Arthur,  J.  H.  Southard  and  Q.  M. 
Barber  sureties,  filed  and  approved. 

1223— Thos.  A.  MdQpna  1  vs.The  Tole- 
do Con.  St.  Ry  Co.  and  city  of  Toledo; 
motion  to  make  petition  more  definite 
and  certain;  C.  F.  Watts, *olr- 

uS2^Xhe  Farmers  L.  &  T.  Co  vs  The 
T.  A.  A.  &  N.  M.  Ry  Co;  replication  of 
Robt.  C.  Hobson  to  ans  of  receiver  to  his 
intervening  petition;  Harvey  Scribner, 
solr. 

1228— Wm.  J.  Comstock  vs  Oscar  W. 
Irish,  Thos  P.  Johnston,  Josephine  John- 
ston and  Thos  P.  Johnston,  trustee;  fore- 
closure mortgage  given  by  Oscar  AV. 
Irish  to  Henry  Kahlo,  land  in  VanBuren 
township,  Putnam  county,  $3000;  King  & 
Tracy,  solrs. 

,  1228 — Same  Co.  vs.  Same;  stipulation 
for  costs. 


CoTryrqon   Pleas  Courts 

OF  OHIO. 

The  following  are  among  the   importnnt  n*ul 
interest uifp  decisions  of  a  recent  date. 

INSTALLMENT  GOODS. 


Suit    to  Recover    Money  Paid.    Judgment    for 
Defendant. 


(Lucas  County  Common  Pleas—  Jan. Teem.) 

35644— Sherman  Jeffries  vs  Draper  & 
Nugent,  error  from  Justice  court. 
Harmon,  J. 

Action  involving  contract  for  sale  of 
goods  on  the  installment  plan,  written 
agreement  amounting  to  a  mortgage. 
Statute  regulating  such  contracts  provides 
that  seller  cannot  take  back  goods  except 
by  refunding  the  amount  paid  less  a 
reasonable  amount  for  the  use  of  the 
goods,  not  exceeding  50  per  cent  of  the 
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amonnt  paid  lit  the  case  the  party  bough* 
goods  a:id  had  paid  about  h  itf  the  pur- 
chase price  of  '70  when  Ive  wanted  to 
move  the  goo<ls  away  into  Indiana.  Sel- 
ler refused  to  permit  it  and  the  goods 
were  delivered  to  htm  to  hold  until  pur- 
chaser should  send  for  theiij,  In  about 
one  year  the  latter  wrote  requesting  the 
floods  fc-nt  but  without  remitting  the  bal- 
ance due.  Subsequently  the  goods  were 
»!d  to  another  part}'.  First  purchaser- 
then  brought  suit  to  recover  the  amount 
paid  on  the  goods.  Justice  rendered 
jad'^ucnt  for  the  defendant. 

Exceptions  were  filed.  The  record  in- 
dicated the  facts  stated  but  did  not  contain 
a  It!: e  evidence.  The  court  held  there 
was  no  manifest  error  in  the  record  and 
the  petition  in  error  was  dismissed. 


POLICY  OF  INSURANCE 


Mutton  fur  Judgment  on  Pleading*.    Condition 
ReUtire  to    Other     Insurance     Allegation 
that  Company  Waived  it  Broad   Enough 
:o    Defeat     Defendant**     Motion, 
X.»tx\  ilh*tanding  Other  Con- 
dition* of  the   Policy. 


(Lac**  C«».  Common  Pleas — April  Term.) 

34556— Boehin  vs  -Central  O.  Ins.  Co. 
Action  to  recover  on  a  policy  of  fire  in- 
surance. Motion  by  defendant  for  a 
judgmeut  on  plendings. 

M.  G.  Bloch  for  plaintiff. 

Chittenden  &Ch;tteudcn  for  defendant. 
Lemmon,  J. 

The  petition  is  upon  a  policy  of  fire  in- 
surance. The  answer  sets  forth  one  of 
the  conditions  of  the  policy  which  is,  in 
substance,  that  if  the  insured  shall,  at  any 
time  daring  the  life  of  the  policy,  pro- 
cure, or  cause  to  be  procured,  any  other 
insurance  on  the  property  covered  by  the 
policy,  said  policy  shall  be  void  unless 
permission  in  writing  for  such  other  in- 
surance shall  be  endorsed  011  said  policy: 
The  answer  alleges  that  additional  in- 
surance was  obtained;  that  plaintiff  ent- 
ered into  such  contracts  without  the  con- 
sent of  the  defendants. 

To  this  answer  the  plaintiff  replies,  ad- 
mitting that    the  policy  contained    the 


condition  set  forth  in  the  answer  and  that 
plaintiff  did  proenre  other  policies  of  in- 
surance upon  the  sa'ne  property,  but 
alleges  that  said  other  insurance,  so  pro- 
cured, was  within  the  knowledge  of  the 
defendant  company. 

The  attention  of  the  Court,  upon  the 
hearing  of  the  motion, was  directed  to  an- 
otheivcondition  of  the  policy,  which  de- 
clares that  no  officer  or  agent  of  the  com- 
pany shall  have  power  to  waive  any  con- 
dition of  the  policy  utiles^  the  same  shall 
be  done  by  endorsement  thereon.  *• 

Held  by  the  Courts  The  language  o: 
the  reply  is  that  said  defendant  company 
ivaived  the  provisions  of,  said  policy  by  a 
verbal  agreement  entered  into  between 
plaintiff  and  one  ,//,  £".  Miley,  general 
agent  of  said  company. 

The  company  certainly  had  power 
to  waive  or  modify  the  conditions 
of  its  policy  and  the  allegation  is  that  it 
did  so.  It  therefore  becomes  a  matter  of 
proof  and  incumbent  upon  the  plaintiff  to 
establish  that  the  company  waived  the 
condition  referred  to.  If  the  allegation 
had  been  that  the  agent  waived  the  con- 
dition of  said  policy  the  motion  would  be 
granted,  but  the  allegation  is  so  broad 
that  the  court  is  prevented  from  granting 
the  defendant's  motion.  Motion  over- 
ruled. 


ALLEGATION  OF  DEFECTS. 


In  Machinery  «iul    Repairs— M:iKt    be    Spcrifi.j. 

35851— Jonte  vs  the  Toledo  Foundry  & 
Mach.  Co.,  motion  to  make  petition  more 
defiuite.  Plff  brought  suit  on  the  war- 
ranty of  an  excavator,  alleging  that  the 
machine  was  defective.  A  second  cause 
of  aclion  was  to  recover  money  expended 
in  repairing  it. 
Harmon,  J. 

Court  held  that  the  petition  should 
state  specifically  what  the  defects  were* 
and  also  indicate  specifically  what  repair- 
ing was  done;  motion  granted. 


8ewer  Assesment  invalid. 
3437 1 -—Miller  vs  Toledo,  action  to  en- 
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join  the  collection  of  a  sewer  assessment. 
Harmon,  J. 

An  original  lot.  afterwards  subdivided, 
abutted  on  an  alley  iu  which  a  sewer 
had  been  constructed.  Plaintiff  .owning 
one  of  the  subdivisions  had  paid  a  pro- 
portion assessed  against  .the  whole  of  the 
.  original  lot  and  had  constructed  a  drain 
pipe  into  said  sewer. 

Subsequently  the  City  proceeded  to 
construct  a  sewer  running  at  right  angles 
with  th^  first  one  and  in  the  rear  of  the 
subdivisions  of  the  original  lot.  In  do 
ing  so  tore  up  plaintiff's  drain  and  assess- 
ed about  $85  as  plaintiff's  proportion  of 
th?  costs  of  the  last  sewer. 

Held  by  the  Court: 

That  plaintiff  had  drainage  already  and 
could  not  be  assessed  for   another  sewer. 

Injunction  allowed. 

UNASSIGNED  DOWER   INTEREST. 


Conveyance,  for  Valuable  Consideration,  Held 
Good  in  Court  of  Equity. 

(Lucas  Co.  C- tinmen  PlcaR  Court — April  Term.) 

33989 — Bausch  vs  McCuunell,  ct  al. 
Action  by  a  creditor  of  McCunnell's 
against  McCunnell  aid  Taylor  to  subject 
interest  of  McCunnell  in  the  real  estate 
of  his  deceased  wife  to  the  payment  of  a 
judgment  heretofore  obtained  by  plaintiff 
against  McCunnell. 

K.  A.  Flickinger  for  plaintiff. 

Pratt  &  Wilson  for  defendaut. 
Harmon,  J. 

Taylor's  wife  was  the  only  surviving 
child  of  McCunnell  and  his  deceased  wife 
McCunueirs  interest  in  his  deceased 
wife's  real  estate  was  never  set  out  aud 
assigned  to  him,  but  about  one  month 
before  plaintiffU  judgment  was  obtained 
McCunnell  made  a  conveyance  to  Taylor 
of  all  his  interest  in  his  deceased  wife's 
real  estate, -and  plaintiff  claimed  that  Mc- 
Cunnell could  not  transfer  any  interest  in 
his  .deceased  wife's  real  estate  until  after 
it  was  set  out  and  assigned  to  him.  • 

The  Court  held%  that  in  equity,  far  a 
valuable  consideration,  the  conveyance 
by  McCunnell  to  Taylor  of  his  interest  jn 
his  deceased  wife's  real  estate  was  effect- 
ive, and  passed  to  Taylor  all  the  interest 
that  he  had.  Plaintiffs  petition  -dis 
missed. 


Mew  Laws. 


STATUTORY  AMENDMENTS. 

Revised  List  of  Statutory  Amendments,  Supple* 
menu  «nd  Repeals. 

The  followiug  sections  of  the  Revised 
Statutes  have  been  amended,  created  and 
repealed  by  the  present  General  Assembly 
up  to  the  present  date,  May  4,  1S94: 

SECTIONS  AMENDED. 
67,  83.    Il8,  306,  560,  561,  563,   568,  644, 

649,  698,  773.  845,  860,  950,  1 137,  1305, 
151 1,  1526,*  1546,  1548,  1708a,  1709a,  1713, 
1 718, 1808, 1939,  2107P,  2i07q,  2107^  210711, 
21 13,  2121,2235,  2269,  2473,  2495.  2506, 
25^7.  2508,  2509,  2510,  2658,  2690b,  2704, 
2745.  2754,  2824,  2837,  2858,  2864,  2926b, 
3085,  3184,  3188.  3^3.  3194,  3195.  3*97, 
32oo\  3212,  3213,  3235,  3260,  3280,  3591, 
3605,  3&M,  3656,  3660,  3784,  3827.  3898* 
3904,  3*>3»  3950.  3959.  3961,3987-13991, 
4002,  401/,  4022a,  4215,  445r,  4452,  4446c. 
4460,  4477,  4513,  4527,  4567b,  4786,  4812, 
4889,  4904,  4988,  439L  5243,  5245,  5301. 
53^7.  57J9,  6022,  6047,  6049,  6289,  6307, 
6338,  6350^6454.  6709,  6816,  6817,  7177, 
7246,  7284,  72S5,  7428/7429,  8447. 

SUPPUSMENTAL  SECTIONS  CREATED. 

306a,  475b,  594a.  897c;  897g,  8973,  897«» 
897k,  968c,  1225a,  1448a,  1526a,  1655b, 
1708b,  1708c,  1744b,  1785c,  17851",  1797b, 
2235a,  2264b,  227odu  2702a,  3085a,  3185a* 
375ia,  382ig,  4239a-  445ic,  4637a,  6159a, 
6968c. 

SECTIONS  REPEALED. 
2932,  2933,  3196,  3198,  3199,  320I,  3202, 
3203,  3234,  445/,  4458,  4877,  5163,  5164. 
5165,  5166,  6454a. 


Columbus,  May  2,  1894. 

'fhe  Knowing  general  laws  have  been 
enacted  during  the  past  week: 

H.  B.  No  427  is  a  new  act  which  pro- 
vides for  the  select  io"  of  jurors  by  the 
appointment  in  each  county  by  a  major, 
ity  of  the  judges  in  the  sub-division  of 
such  judicial  district,  of  four  persons  who 
shall  act  as  jury  commissioners,  whose 
duty  it  shall  be  to  select  the  names  of  ill 
jurors  for  their  county.  The  law  applies 
to  all   counties  except  Cuyahoga,  Frank- 
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liu,  Hamilton,  Lucas,   Montgomery   ami 
Mahoning.' 

H.  B.  No.  338  is  a  new  law  to  prevent 
ami  punish  frauds  in  sales  of  wearing 
apparel  at  public  or  private  sa  le  by 
itinerant  vendors,  and  to  regulate  all  such 
sales.  It  requires  all  itinerant  vendors 
iiefore  selling  or  advertising  to  sell  arny 
articles  of  bankruptcy,  insolvency,  insur- 
ance cr  otherwise,  to  state  under  oath  to# 
the  secretary  of  state  the  details  of  such 
bankruptcy,  insolvency,  etc.,  sueh  state- 
ment toinc'udeall  the  facts  relating  to 
same.  The  fee  is  $25;  the  law  does  uot 
effect  the  right  of  municipalities  to  regu- 
late licenses  to  peddlers  or  itinerant  ven- 
ders. 

H.  B.  No.  79S  supplements  section  897, 
by  fixing  the  salary  of  commissioners  of 
Liking  county  at  $1,200  per  year. 

S.  B.  No.  296  is  a  new  law  that  grants 
women  the  right  to  vote  for  school  direc- 
tors,, members  of  the  board  of  education 
or  school  council. 

H.  B.  No.  658  amends  sect io us  2107P, 
2iu7q,  2i07r  and  2107U,  as  amended 
March  19, 18S7.  The  sections  named  re- 
late to  joint  city  and  county,  and  county 
work-houses. 

H.  B.  No.  760  repeals  scetion  4877,  re- 
lating to  the  care  of  roads  in  Clermont 
conflty. 

H.  B.  No.  844  supplements  section  892. 
firing  the  salary  of  the  commissioners  of 
Fulton  county  at  $800;  also  for  Columbi- 
ana county. 

H.  B.  No.  254  is  a  new  act  making  rail- 
road companies  responsible  for  damage 
by  fires  communicated  from  their  prop- 
erty. 

H.  B.  No.  916  amends  section  2824,  the 
provision  being  local  and  applys  to  Mont- 
gomery county. 

H.  B.  No.  898  amends  section  1808,  re- 
lating to  the  salary  of  police  clerk  in 
Cincinnati. 

H.  B.  No.  599  amends  section  5  of  an 
act  passed  March  30,  1892,  to  protect 
skilled  labor,  and  for  the  regristration  of 
labels,  marks,  names  or  devices  covering 
the  products  of  labor  associations  of  work- 
ingmen  or  women,  as  follows: 

Sec  5.— Any  person;  or  any  officer,  or 


agent  of  any  person,  firm  or  corporation, 
who  shall  imitate  or  display  for  the  s.ile 
or  advertisement  of  any  ^oods  or  mer- 
chandise any  imitation  of  any  label,' 
mark,  name,  brand  or  device,  which 
shall  have  been  filed  with  the  secretary 
of  state  and  his  certificate  issued  there- 
for, as  provided  iu  section  1  of  the  act  of 
which  this  is  amendatory,  or  shall  use  or 
display  for  the  sale  or  advertisement  of, 
or  upon  any  goods  or  merchandise  any 
genuine  label,  mark,  name,  brand  or  de- 
vice, which  sha'l  have  been  filed  with 
the  secretary  of  state  and  his  certificate* 
issued  therefor,  as  aforesaid,  without  an- 
th  >rity  derived  from  the  union  or  associ- 
ation so  filing  the  same,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  in  any  court  of  competent 
jurisdiction,  shall  be  fined  not  less  than 
fifty  dol,ars  and  not  exceeding  four  hun- 
dred dollars,  or  imprisoned  in  the  county 
jail  for  a  period  not  exceeding  six 
mouths,  or  both,  at  the  discretion  of  the 
court. 

H.  -B.  No.  539  amends  section  47S6,  re- 
lating to  extra  taxes.  The  amendment 
is  of  a  local  nature,  and  applies  to  Cincin- 
nati. 

H.  B.  No.  695  supplements  section  2.- 
270.  The  new  section  applys  to  Ml. 
Gilead. 

H.  B-.  No.  575  a:i.cuds  section  2704,  by 
including  a  local  piovision  for  Cleveland. 

H.  B.  No.  688  amends  section  957,  re- 
lating to  county  infirmary  directors.  The 
amendment  abolishes  the  office  in  Huron 
county,  and  vests  the  duties  and  powers 
in  the  county  commissioners. 

H.  B  No.  732  supplements  section  2,- 
702  as  follows: 

Sec.  2702a.  Provided,  however,  that 
nothing  in  said  section  2702  shall  apply 
to  proceedings  for  the  change  of  grade  of 
a  street  or  alley,  or  to  appropriation  of 
property  for  street  or  alley  purposes. 


Columbus,  O.,  May  9,  1894. 
The  following  very  important  laws  have 
been  enacted  and  amended  during  the 
past  week. 

H.  B.  No.  21   amends  section   1  of  an 
act  to  authorize  telephone  companies  to 


7» 


TOLEDO  LEGAL  SEWSr 


]>lace  and   maintain  wires  underground, 
as  f  -Hows: 

Sec.  i.  Any  company  organized  under 
the  laws  of  th'S  or  of  any  oilier  slate,  ai.d 
owning  and  operating  a  telephone  ex- 
change, or  thing  a  telegraph  bu.inessy  in 
any  city  in  this  state^iay  construct  and 
maintain  underground  wires  and  pipes, 
or  conduits  and  other  fixtures  for  contain- 
ing, protecting  ar.d  operating  such  wires 
in  the  streets  and  public  ways  of  said 
city,  when  the  consent  of  such  city  has 
been  obtained  therefor,  and  it  shall  be  un- 
lawful for  any  corporation,  company  or 
individual  to  erect  any  telephone  or  tele- 
graph pole  or  pole*  within  that  portion  of 
any  city  in  this  state  where  subways  have 
been  constructed,  except  such  poles  as 
may  be  required  for  the  purpose  of  distri- 
buting wires  from  said  sub-ways  to  sub- 
scribers, stations,  and  all  such  poles  shall, 
so  far  as  possible,  be  located  in  alleys: 
provided  that  this  section  shall  not  apply 
to  existing  telegraph  companies  until 
such  companies  shall  have  authority  and 
sufficient  time  to  construct  subways;  and 
whoever  violates  any  of  the  provisions  of 
this  section  shall  be  punished  by  a  fine  of 
not  more  than  two  hundred  and  not  less 
than  fifty  dollars. 

S.  B.  No.  95  amends  section  5963  as  fol- 
lows: 

Sec.^963.  If  any  provision  be  made  for 
a  widow  .or  widower  in  the  will  of  the  de- 
ceased consort,  the  probate  court  shall, 
forth wi Ui,  after  the  probate  cf  «uich  will, 
issue  a  citation  to  such  widow  or  widower 
to  appear  and  elect  whether  to  take  such 
provision  or  to  be  endowed  of  the  lauds 
of  die  deceased  consort  ai:d  take  the  dis- 
tributive share  of  the  personal  estate;  and 
such  election   shall  be  made  within   one 
year  from  the  date  of  the  service  of  the  I 
citation    aforesaid;    provided,    that    suc/i 
widow  0;  ividower  way,  at  any  time  be- 1 
fore  the period  of  such  election  has  expired,  ! 
file  her  petition  in  the  eourt  of  common  \ 
pleas  for  the  proper  county]  making  .all\ 
persons  interested  in  said  will  defendants  \ 
to  such  pet  it  ion  i  asking  a  construction  of, 
the  provisions  of  said  will  in  her  or  his 
favor,  and  to  have  the  advice  of  said  court,  '• 
or  of  the  proper  appellate  courl  on  appeal 


thereon  y   and  if  proceedings  for  suck  ad- 
vice, or  proceedings  to  contest  the  vaMd- 
;  ity   of  such   will  be  commenced    within 
'  such     year,     the    widow     or    .widower 
I  shall     be     entitled    to    make    election 
j  within    three    months    after    such    pro- 
!  ceedings     shall      have     been     disposed 
of,  and  said  will  shall  not  have  been  set 
1  aside;  but  the  \*klow  or  widower  shall  not 
I  be  entitled  to  both  djwer  and  the  provis- 
ions of  the  will  in  her  or  his  favor,  unless 
it  plainly  appears  by  the  will  to  have  bcea 
the  intention  that  the- widow  or  widower 
hhould  have  suVh  provision  in  addition  to 
the  dower  and  such  distributive  s!:are. 

Suction  2.  Aud  be  it  further  enacted, 
that  the  provisions  of  section  5963,  afore- 
said, as  amended  herein,  shall  apply  to 
any  proceedings  heretofore  commenced 
a;id  now  pending  in  said  court  of  common 
pleas  or  on  appeal,  aud  that  this  act  shall 
take  effect  on  its  passage. 

H.  B.  No.  405.  amends  section  453  as 
follows: 

Sec.  453.  V  hen  a  judge  of  the  circuit 
court  is  interested  in  any  cause  or  matter 
pending  in  the  circuit  court  of  any  county 
of  his  circuit,  or  is  related  tq  or  hcts  a  bias 
or  prejudice  for  or  against  either  or  any- 
party  to  such  cause,  or  has  a  bias  or  pre- 
judice for  or  agaiust  any  attorney  of  re- 
cord of  any  party  to  such  cause,  or  has 
sat  in  the  lower  court  in  the  same  cause 
or  matter,  or  is  otherwise  disqualified  to 
sit  in  such  cause  or  matter,  on  the  filing 
of  an  affidavit  of  either  or  any  party  to 
such  cause  or  matter,  or  of  his  or  her 
counsel  setting  forth  the  fact  of  such  in- 
terest, bias,  prejudice  or  disqualification, 
the  clerk  of  the  court  wherein  such  cause 
is  pending  shall  forthwith  enter  the  fact 
of  the  filing  of  such  affidavit  in  said  cause 
on  the  trial  docket  c  f  said  court,  and 
forthwith  notify  the  chief  justice  of  the 
circuit  court,  or  if  he  be  disqualified,  as 
aforesaid,  or  be  absent  from  the  state  or 
disabled  in  any  manner,  a  judge  of  some 
other  circuit  who  is  qualified,  who  shall 
thereupon,  make  an  order  transferring, 
for  the  time  being,  the  judge  named  in 
such  affidavit,  to  another  circuit  in  ex- 
change for  a  judge  of  the  circuit  court  of 
such  other  circuit,  who  is  qualified  to  sit 
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la.  the  trudor  hearing  of  such  cause  or 
matter  and  designate  and   appoint  said 


In   Qth\er  States. 


judge  from  such  other  circuit  to  take  the  pRQOP-  OF     TITLE     TO     LETTERS 


place  of  the  judge  disqualified,  as  c fore- 
said, in  the  hearing  of  any  such  cans..'  or 
natter  where  thc^same  is  pending;  and  j  ^ 
ths  order  therefor  shall  be  entered  upon  " 
the  journal  of  said  court,  and  the  judge 
so  designated  to  take  the  place  of  said 
judge  disqualified,  as  aforesaid,  shall  pro- 
ceed to  perform  the  duties  so  assigned  to 
him;  and  said  judge  disqualified,  as:  afore- 
said, shall  not  sit  in  the  trial  or  hearing 
of  Mid  cause  or  matter.  And  whenever 
satisfied  that   the  business  of  any   circuit 


PATENT. 

Certification    of    Commissioner    of    Putpntfi    to 
Copy  Assignment— How  Far  Evidence.    . 

(United  State*  Circuit  Court  of  Appeals— Scor.nd 
Circuit.) 


requires  it,  such  chief  justice  shall  assign 
any  judge  of  the  circuit  court  to  hold 
court  in  a  circuit  other  than  that  in 
nhich  said  judge  resides. 

H.  B.  No,  465  is  a  new  act,  and  reads  as 
follows; 


April,  1894. 

The  American  Cable  Railway  Company, 
appellee,  vs.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  \ofk 
and  the  City  of  Prooklyii,  appellants, 

A  copy  of  an   assignment  of    letters 
patent,  certified  by  the  Commissioner  of 
Patents  to    be    a*  true    copy    from    the  . 
records  of  the  Patent  Office,   if  objected 


Sec  1.  Beit  enacted   by  the   Geaeral  ito  at  the  time  of  officr,  is  not  competent 


Assembly  of  the  State p(  Ohio,  Tha:  all 
railroad  companies  operating  any  line  of 
railway  in  the  State  of  Ohio,  upon  demand 
of  any  person  or  corporation  desiring  to 
ship  goods  or  merchandise  of  any  kind  in 
car  lots,  at  any  railway  station  or  ship- 
ping poinfTn  the  state  of- Ohio,  shall 
count  or  check  the  packages  composing 
each  lot  or  car  load,,  and  f amish  to  the 
shipper  of  such  goods  a  receipt  qr  bill  of 


evidence  of  title. 

Francis  Forbes  for  appellants. 

Charles  Howard  William,  Daniel  H. 
Driscoll  and  Edward  W.  Cady  for  ap- 
pellee. 

Wallace,  Circuit  Judge. 

The  complainant's  title  to  the  letters 
patent  in  suit  depends  upon  the  authen: 
ticit£  of  the  tflesne  assignments  under 
which  it  claims.     iNo  evidence  was  iutic* 


lading,  specifying  the   number  of  pack-  duced  tending  t>  prove  the-  execution  of 


ages  shipped  in  each  car;  and  such  re 
cerpt  shall  bind  the  railroad  company  so 
executing  the  same  to  deliver  the  same 
number  of  packages  so  specified,  at  the 
place  of  destination  named  in  such  bill  of 
lading. 

Sec.  2.  Any  railroad  company,  or  any 
agent  or  officer  thereof,  refusing  to  com- 
ply with  the  provisions  of  this  act  shall 
be  liable  to  a  penalty  of  fifty  dollars,  to 
be  recovered  by  civil  action  against  the 
railroad  company  by  which  such  ag«nt 
or  officer  is  employed,  or  to  which  such 
goods  are  offered  for  shipment. 

— , «_ __; — 
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the  assignments  from  the  patentee  to 
Horton,  from  Horton  to  the  Cable  Rail- 
way Constructipri  Company,  aud  from 
the  Cable  Railway  Construction  Com- 
pany to  the  complainant,  except  duly 
certified  copies  of  the  Patent  Office  record 
of  three  instruments  which  purport  to  be 
such  assignments.  The  objection  that  the . 
instruments  were  not  sufficiently  proved 
was  taken  in  due  season,  and  was  insisted 
upon  at  the  hearing  in  tiie  Circuit  Court. 
We  are  of  opinion  that  the  objection  was 
valid,  and  consequently  that  the  com- 
plainant was  not  entitled  to  a  decree. 

The  assignment  of  a  patent  is  not  a 
public  document,  but  is  merely  a  private 
writing.  There  is  no  statutory  provision 
requiriug  it  to  be  recorded  in  the  Patent 
Office.  Section  489S  of  the  Revised 
Statutes  permits  this  to  be  done  for  the 
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protection  of  the  assignee  against  a  snb-  I 
sequent  ban  fide  purchaser  or  mortgagee,  j 
The  section  does  not  make  the  recorded  j 


instiiitiicnt  evidence,  does  not  require  the 
assignment  to  lie  executed  in  the  presence 
of  any  public  officer  or  to  be  acknowledged 
or  authenticated  in  any  way  before  re- 
cording, a*.:d  does  not  provide  or"  con- 
template that  it  shall  remain  subsequent- 
ly iu  the  custody  of  the  office.  It  de- 
volves upon  the  patent  Office  merely  the 
.  clerical  duty  of  recording  any  instrument 
which  purports  to  be  the  assignment  of  a 
patent.  We  are  a  ware  of  no  principle 
which  gives  to  such  a  record  the  effect  of 
primary  evidence  or  of  prima  fade  proof 
of  the  execution  or  the  genuineness  of 
the  original  document.  To  give  it  such 
effect  would  enable  parties  to  manufac- 
ture evidence  for  themselves. 

Section  892  of  the  Revised  Statutes 
does  not  touch  the  point.  That  section 
provides  that  written  or  printed  copies  of 
any  records,  books,  papers  or  drawings 
b. longing  to  the  Patent  Office  shall  be 
evidence  in  all  cases  wherein  the  originals 
could  be  evidence.  The  original  assign- 
ment does  not  belong  to  the  Patent 
Office.  The  section  makes  a  copy  evi- 
dence of  the  same  class  as  the  original 
record,  but  has  no  application  when  the 
original  record  is  not  competent.  The 
early  cases  of  Brooks  vs  Jenkins  (J  Mc- 
Lean, 432)  and  Parker  vs  Ha  worth  (4  Mc- 
Lean, 370),  in  which  it  was  held  that  a 
certified  copy  of  the  Patent  Office  record 
of  an  assignment  of  a  patent  is  prima 
facie  evidence  of  the  genuineness  of  the 
iustruineut,  were  decided  at  first  instance 
and  apparently  without  much  considera- 
tion. The  rule  of  these  cases  has  been 
accepted,  without  discussion,  in  the  later 
cases  of  Lee  vs  Blandy  (1  Bond,  361), 
Dederick  vs  Agriculture  co.  (26  Fed. 
Rep.,  763),  The  National  Folding  Box  & 
Paper  co.  vs  American  Paper  Pail  &  Box 
co.  (55  Fed.  Reb.,  488).  It  is  not  improb- 
able that  these  decisions  were  influenced 
by  the  technical  nature  of  the  objec- 
tion in  the  particular  cases.  But  the  rule 
opens  the  door  to  fraud,  as  any  stranger 
can  put  an  assignment  upon  record. 
And  it  imposes  upon  a  defendant,   who 


honestly  doubts    whether  a  party    who 
claims  tilfe  to  a  patent  is  the  owner,   the  - 
burden    which    ought  to  rest   upou  his 
adversary. 

Our  conclusions  are  supported  by  the 
opinion  of  the  Circuit  court  of  Appeals 
in  Payne  vs  Track  (56  Fed-  Rep.,  233) 
where  the  question  was  considered  with 
care,  although  its  decision  was  unneces- 
sary to  the  judgment. 

We  have  not  considered  the  point 
argued  by  the  appellants  that  the  bill 
should  have  been  dismissed  because  110 
proof  was  given  of  the  complainant's  in- 
corporation. ~  The  assignment  of  errors 
does  not  present  "the  question. 

Although  upon  the  proofs  in  the  Cir- 
cuit court  the  complainant  was  not  en- 
titled to  a  decree,  it  would  have  been  a 
proper  exercise  of  discretion  on  the  part 
of  the  court,  in  view  t>f  the  reliance 
which  the  complainant  had  doubtless 
placed  up.m  Hie  adjudications  which 
have  been  referred  to,  to  permit  the  com- 
pliant to  reopen  the  proofs  and  tl|e 
cause  to  be  reheard. 

In  reversing  the  decree  and  directing 
the  dismissal  of  the  complainant's  bill, 
we  do  so  without  prejudice  to  the  grant- 
ing by  the  Circuit  court  of  such  an  appli- 
cation, if  seasonably  made  by  the  com- 
plainant. 

The  decree  is  reversed,   with  Jnstruc- 
tions  to  the  Circuit  court  to  proceed   in 
conformity  with  this  opinion. 
Lacombe  and  Shipman,  J  J.,  concur. 
— N.  Y.  Law  Journal. 
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ROyCOTT  CIRCULARS. 

Injunction  Aj?ainst  Issue  of  a  Boycott  Circular 
Vacated. 

Supreme  Court  of  New  York— General  Term. 
First  Department. 

April,  2S-94. 

Present:  Hons,  Charles  H.  Van  Brunt, 
P.  J.:  Morgan  J.  O'Brien  and  David  L,. 
Follctt,  J.  J. 

Leopold  Sinsheimer  et  al,  respondent, 
v.  United  Garment  Workers  of  America, 
appellant. 

Ccmbinations  for  the  assert iou  of  rights 
or  protection  against  wrongs  arc  legal,  and 
not  the  subject  of  injunction  unless  they 
infringe  upon  provisions  of  law. 

Courts  of  equity  will  be  .studious  to  see 
that  the  rights  of  all  parties  are  protected, 
and  that  t!;e  forms  of  law  arc  not  permitt- 
ed to  be  used  on  behalf  of  one  party  a- 
gainst  another,  when  the  party  seeking 
the  intervention  of  the  Court  has  been  en- 
deavoring to  secure  his  ends  by  means 
similar  to  those  which  he  seeks  to  enjoin 
on  the  part  of  his  antagonist. 

It  appeared  that  difference  had  arisen 
between  members  of  a  combination  of 
clothing  manufacturers,  formed  ostensibly 
for  mutual  protection  against  unjust  de- 
mands of  workingtnen,  with  a  secret  pur- 
pose to  break  down,  if  possible,  any  organ- 
ization by  operatives  for  the  purpose  of 
advancing  wages  and  protecting  them- 
selves in  their  employment,  and  a  comb- 
ination of  workingtnen,  organized  for  the 
purpose  of  advancing  the  rate  of  wiges 
and  for  mutual  protection  against  em- 
ployers, arising  out  of  certain  strife  be- 
tween plaintiff's  firm, .  members  of  the 
foxmer  combination,  and  their  working- 
men.  A  resolution  was  adopted  by  the 
manufacturers  to  lock  out  in  all  their 
shops  all  operatives  who  belonged  to  de- 
fendants' association,  and  defendants1  as- 


sociation retaliated  with  a  boyco.t,  and  the 
issue  of  a  circular  directed  to  tradesmen 
in  various  cities,  seeking  to  bring  about 
{heir*  discontinuance  of  trade  with  mem- 
bers of  plaintiffs'  organization,  until  such 
plantiffs'i organization  should  adjust  mat- 
ters with  defendants'  a  sociation: 

Held)  That'  a  preliminary  injunction 
should  not  have  been  granted,  as  defend- 
ants' act  in  issuing  such  circular  was  not 
in  violation  of  any  law,  but,  under  the  cir- 
cumstances, was  a  legitimate  weapon  to 
be  used  in  the  warfare  then  going  on  be- 
tween the  two  combinations. 
•  Held  further^  That  the  defendants  had 
the  right  to  adopt  a  course  similar  to  that 
pursued  against  tlicm;  that  if  they  were 
guilt)-  of  any  violation  of  law,  the  plaint- 
iffs were  equally  implicated,  and  that,  as 
plaintiffs  did  not  conic  into  Court  with 
clean  hands,  equity  would  not  intervene. 

Appeal  from  an  order  granting  a  motion 
restraining  the  defendants,  individually 
and  in  their  respective  capacities,  from 
issuing  circulars  directed  against  plaintiffs 
to  tradesmen  in  various  cities  requesting 
the  discontinuance  of  trade  with  plaintiffs 
and  from  boycotting  plaintiff,  or  in  any 
manner  interfering  with  their  business. 


.  A.  L.  From  me  (of  counsel)  for  appel- 
lant: Wm.  N.  Cohen  (of  counsel)  for  res- 
pondent. 

Van. BRUNT,  P.  J.— It  is  exceedingly 
difficult  to  determine  what  the  precise 
facts  are  from  the  examination  of  the  pa- 
pers submitted  upon  this  appeal.  The 
complaint  and  affidavits  upon  the  part  of 
the  plaintiff-  coiitain  allegations  as  of  the 
persona!  knowledge  of  the  party  verifying 
the  sanie  of  which  it  is  apparent  that  such 
party  could  not  have  had  such  knowledge. 
The  affidavits  also  contain  allegations  of 
condusioHS  drawn  from  letters  which  arc  l 
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not  produced,  which  method  of  allegation 
lias  been  often  enough  condemned.  The 
affidavits  and  answer-  of  the  defendants 
are  subject  largely  to  the  same  criticism. 
What  the  true  facts  are  in  reference  to 
the  claims  of  the  two.parties  to  this  action 
can  only  be  established  upon  the  trial  of 
the  issues  involved,  when  assertions  with- 
out knowledge  can  be  sifted  from  the  case, 
and  conclusions  reached  based  upon  legal 
testimony. 

The  main  facts  in  reference  to  which 
there  seems  to  be  sufficiency  of  1  egal  proof 
are  that  the  plaintiffs  formed  part  of  a 
combination  of  elf  thing  manufacturers, 
having  f  ?r  its  ortcnsible  object  protection 
from  unjust  claims  upon  the' part  of  their 
operatives,  with  a  secret  purpose  to  break 
down,  if  possible,  any  organization  made 
by  operatives  for  the  purpose  of  advanc- 
ing wages  aud  protecting  themselves  in 
their  employment.  The  "defendant,  upon 
the  other  hand,  is  a  combination  of  oper- 
atives associated  together  for  the  purpose 
of  protection  against  the  exactions  of  em- 
ploy ers,  the  advancement  of  their  wages 
and  the  compelling  of  employment  of  only 
those  persons  who  belong  to  their  associ- 
ation. Naturally,  the  interests  and  pur- 
poses of  these  two  associations  lead  to  con- 
test and  strife.  I  know  of  no  law.  which 
prevents  combinations  either  for  the  as- 
sertion of  rights  or  protection  against 
wrongs,  as  long  as  th^acts  of  such  associ- 
ations do  not  infringe  upon  the  provisions 
of  law. 

Various  differences  had  arisen  between 
the  plaintiff  and  the  defendants;  negotia- 
tions were  had;  claims  of  bad  faith  upon 
both  sides  were  advanced,  and  the  result 
was  the  issuance  of  circulars  by  the  de- 
fendants, some  time  prior  to  the  com- 
mencement of  this  action,  to  tradesmen 
in  other  cities*,  complaining  of  their  treat- 


ment by  the  plaintiffs  and  others,  and  sub- 
stantially asking  that  they  discontinue 
trading  with  them  as  long  as  this  condition 
of  affairs  existed.  And,  finally,  in  March, 
1893,  the  clothing  manufacturers  adopted 
a  resolution  (claiming  1>ad  faith  upon  the 
part  of  the  ^operatives  and  that  a  strike 
had  been  ordered  in  the  shop  of  one  of  the 
members  of  the  association)  that  unless 
tjie  operatives  receded  from  their  position, 
all  persons  in  their  employ  belonging  .to 
the  association  of  operatives  should  be  dis- 
charged. 

An  action  was  subsequently  commenced 
by  the  members  of  the  Clothing  Manufact- 
urers' Association  collectively  against  the 
defendants  for  the- relief  prayed  for  in  this 
action,  which  was*  denied,  and  a  motion 
made  for  an  injunction  upon  the  ground 
of  misjoinder  of  parties.  Thereupon,  in 
April,  this  action  was  commenced,  and  a 
motion  for  an  injunction  argued  in  June 
and  decided  in  November. 

I  fail  to  sec  how  the  injunction  in  this 
action  can  b e  sustain  ed.  There  is  no  proof 
of  any  acts  of  violence  upon  the  part  of  the 
defendants,  or  of  any  injury  to  property, 
or  of  any  threats  or  intimidation.  At  best 
the  Circulars  were  but  one  of  the  instru- 
ments used  by  the  defendants  in  their 
contest  with  the  association  of  which  the 
plaintiffs  were  members.  It  was  a  pur- 
suing of  precisely  the  same  course  against 
the  Manufacturers'  Association  as  the 
Manufacturers'  Association  were"  urging 
against  them.  The  Manufacturers'  Asso- 
ciation claimed  the  right  that  their  mem- 
bers should  discharge  from  their  employ 
all  persons  connected  with  the  defendants' 
association  unless  they  receded  fronrcer- 
tain  demands  made  upon  one  of  their 
members.  The  defendants  notified  persons 
engaged  in  the  trade  of  the  controversies 
which   were  existing,  and  virtually  re- 
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quested  such  persons  not  to  deal  with  the 
plain ti AT s  firm  unless  such  differences 
could  be  adjusted.  I  fail  to  sec  that  there 
is  any  infringement  of  any  provisions  of 
Ut  in  the  issuance  of  such  a  circular. 

It  is  further  to  be  observed  that  at  the 
time  of  the  argument  of  this  motion  and 
subsequent  to  the  beginning  of  the  action 
it  would  appear  that  the  differences  be- 
tween the  plaintiffs  and  defendants  had 
ken  adjusted,  anil  an  agreement  entered 
injo;  and  there  is  no  proof  that  any  of  the 
circulars  affect  rng  the  plaintiff's  firm  were 
issued  by  the  defendants  for  some  time 
.prior  to  t'i  c  commencement  of  this  action ; 
and  the  intention  to  issue  such  circular  is 
expressly  denied.  If  is  true  that  in  one 
of  the  affidavits  read  upon  the  part  of  the 
plaintiffs  it  is  said  that  certain  circulars 
were  distributed  through  the  mails  as  late 
as  the  27th  of  May, _  1893.  But  it  is  not 
claimed  thai  any  of  these  circulars  were 
issued  in  respect  to  the  plaintiff's  firm; 
nor  is  there  atiy  legal  evidence  that  any 
such  circulars  were  distributed  at  all.  It 
is  at  most  beresay,  and  there  is  no  reason 
whatever  given  for  the  failure  to  produce 
the  affidavit  *Cf  some  person  who  had  per- 
sonal knowledge  of  the  facts.  And,  as 
already  observed,  this  seems  to  be  a  fea- 
ture which  characterizes  all  the  papers 
upon  this  application. 

It  seems  to  me  obvious  that  the  cloth- 
ing manufacturers  had  a  right  to  lock  out 
all  operatives  connected  with  the  defend- 
ant's association  because  of  demands 
which  they  considered  unjust  made  by 
the  defendant  upon  one  of  their  number; 
and  that  the  defendant  had  an  equal  right 
to  endeavor  to  persuade  Jhose  who  had 
been  accustomed  to  deal  with  members 
of  the  manufacturers'  association  to  dis- 
continue their  trade. 

It  is  a  familiar  principle  in  equity  that 


I  the  plaintiff  must  come  into  Court  with 
clean  hands.  Under  the  circumstances 
disclosed  by  the  papers  in  this  case,  if  the 
defendants  were  guilty  of  any  violation 
of  law  the  plaintiffs  were  certainly  equally 
implicated;  and- under  this  condition  of 
affairs  it  is  difficult  to  see  h  dw  they  would 
have  the  right  to  the  intervention  of  a 
Cciurt  of  equity.  In  dealing  with  ques- 
tions of  this  nature,  the  Court  should  be 
studious  to  see  that  the  rights  of  all  par- 
ties are  pr  tected;  and  that  the  (prms  of 
law  should  not  be  permitted  to  be  used 
011  behalf  of  one  party  against  another, 
when  the  party  seeking  the  intervention 
of  the  Court  has  been  endeavoring  to  se- 
cure his  ends  by  means  similar,  to  those 
which  he  seeks  to  enjoin  on  the  part  of 
his  antagonist.  * 

Upon  tli  e  whole  case,  therefore,-  I  am 
of  the  opinion  that  the  injunction  should 
not  have  been  granted,  and  the  order  ap- 
pealed from  should  be  reversed,  with  f  10 
costs  and  disbursments,  and  the  motion 
denied  with  $10  costs. 
Folu&TT,  JM  concurs. 

O'Brien,  J.  (concurring)— I  concur  in 
the  result.  The  assertion  of  a  right  or 
the  attempt  to  redress  a  wrong  on  the 
part  of  either  employer  or  employee  is 
legal  and  proper.  Wheu  the  means  cm- 
plyed,  however,  ate  unlawful,  the  Courts 
will  intervene. 

If  the  plaintiffs  here  can  show  that, 
while  legally  asserting  their  rights  as  em- 
ployers, their  business  has  been  unlaw- 
fully interfered  with  by  the  defendants  to 
an  extent  entailing  grievous  a:i  J  irrepar- 
able injury,  then  I  think  there  would  be 
presented  a  case  wherein  the  Court  could 
by  injunction  restrain  the  unlawful  means 
employed.  From  the  affidavits  used  up- 
on the  motion,  I  do  not  think,  that  either 
of  these  propositions  sufficiently  appears 
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to  justify  an  injunction  dnring  the  pend- 
ency Of  the  action.  That  the  plaintiffs 
were  entirely  without  fault  is  by  no.  means 
made  evident,  n6r  at  the  time  the  in- 
junction was  granted  was  the  threatened, 
injury  serious.  The  defendants-  having 
denied  under  oath  any  intention  to  issue 
'  any  more  circulars,  and  none  have  been 
issued  since  those  complained  of  in  the 
prior' action,  there  was  little*  4f  any, 
necessity  for  a  preliminary  injunction, 
and  no  injustice  would  have  resulted  if 
the  questions  at  issue  had  been  reserved 
until  the  trial* 

Withont  expressing  an  opinion,  there- 
fore, as  to  whether,  upon  the  facts  here 
alleged,  an  injunction  could  or"  could  not 
issue,  I  am  of  opinin  that  upon  the  evi- 
dence on  which  the  motion  was  made  the 
preliminary  injunction  should  not  have 
been  grant. d,  and  I  concur,  therefore,  in 
the  reversal.    N.  Y.  Law  Journal. 


EASEMENTS  OF  UGHT  AND  AIR. 

Testimony  of   Ordinary   Witnesses.  Competaut 
on  the  Question  of  Interference  With  Light. 


SUPREME    COURT— NEW     YORK— GEN- 
ERAL TERM. 

FIRST  DEPARTMENT. 

April,  1S94. 

Present;  Hons.  Charles  H.  Van  Brunt, 
P.  J.;  Morgan  J.  O'Brien  and  David  L- 
Fol'ett,J.J. 

Joseph  B..  Rose,  appellant,  vs  David 
Stewart  and  others,  Trustees  of  the  I,«m- 
d  iiBiid  Lancashire  Fire" Insurance  Com- 
pany, respondents. 

Appeal  from  a  judgment  dismissing  the 
complaint,  with  costs,  entered  on  a  de- 
cision of  the  Special  Term. 

This  action  was  begun  on  December 
26th,  1S90,  to  recover  a  judgment  per- 


petually restraining  the  defendants  from 
erecting  and  maintaining  in  a  yard  struc- 
tures obstructing  light  and  air  from  en- 
tering plaintiffs  building  from  said  yard. 
On  the  13th  of  November,  1S82,  Nathaniel 
G.  Carnes  was  the  ow:ier  of  Nos  42  and 
44  Cedar  street  and  of  Nos.  57  and  59 
William  street,  the  rears  of  which  lots 
abutted*  No.  44  was  then  who  ly  cover- 
ed by  a  brick  store,  and  there  was  a  brick, 
store  at  No..  42;  about  fifty  feet  deep  north 
and  south,  leaving  a  yard  about  thirty 
feet  long  north  and  south  and  about 
thirty-five  feet  wide  east  and  west,  which 
abutted  Nos.  57  and  59  William  street  on 
the  west.  At  this  date  Lyndc  Cat! in 
owned  No.  40  Cedar  street,  which 
was  abutted  on  the  south  partly  by 
Carnes1  William  street  property  and  part- 
ly by  said  yard.  November  13th,  1832, 
Carnes  and  Catlin  mutually  executed  a 
contract  (duly  recorded  November  16th, 
i832,  in  the  office  of  the  Register  of  the 
City  and  County  of  New  York,  in  B^ok 
289  gf  Conveyances,  at  page  449)  which 
contains  among  other  recitals  and  coven-  - 
ants,  the  following: 

1 'Whereas  the  said  Lynde  Catlin  is  de- 
sirous to  have  the  use  of  the  privy  in  the 
yard  of  the  stores  of  the  said  Nathaniel 
G.  Carnes,  in  common  with  the  tenants 
of  the  surrounding '  stores,  and  also  to 
use  and  enjoy  the  light  and  air  appertain- 
ing to  said  yard  for  his  said  store  now 
erecting  as  aforesaid,  as  will  appear  by 
tHe  map  hereto  annexed.      *      *      * 

"And  the  said  Nathaniel  G.  Carnes 
doe.;  hereby  give  and  grant  unto  the 
saidl^ynde  Catlin,  his. heirs  and  assigns, 
the  use,  benefit  and  Advantage  of  the 
privy  in  the  yard  of  the  stores  of  the  said 
Nathaniel  G.  Carnes  on  William  street 
aforesaid,. in  common  with  the  tenants  of 
the  surrouiidiug  storesl  aud  also- the  use, 


TOLEDO  LfeGAL  NEWS. 


ss 


benefit  and  enjoyment  of  light  and  air 
for  the  said  store  of  the  said  LyndeCatlin, 
so  far  as  the  same  in  common  belongs 
and  appertains  to  the  yard  aforesaid.      * 

''That  in  no  case  cr  under  any  pretense 
shall  the  said  Lynde  Catliu,  his  hcits  or 
assigns,  Be  deprived  of  the  use  or  privilege 
o/arcess  to  and  use  of  the  privy  therein,  or 
the  light  and  air  ps  contemplated  to  be 
granted  to  or  enjoyed  by  the  said  Lynde 
Catlin,  his  heirs  and  assigns,      *      *      * 

"And  it  is  further  mutuallv  coven  at ed 
anil  agreed  by  and  between  the  parties  to 
these  presents  that  the  triangular  piece 
ofgrouud  in  the  rear  of  the  lots  N09  40 
and  42  Cedar  street,  as  delineated  on  the 
plan  or  map  hereunto  annexed,  shall  for- 
ever remain  open  for  light  and  air,  ex- 
cepting that  the  said  party  of  the  second 
part(Catlin)  reserves  to  himself,  his  heirs, 
administrators  and  assigns,  the  right  to 
enclose  'the  ground  belonging  to.  him, 
and  said  party  of  the  second  part  (Catlin) 
with  an  iron  failing,  and  of  putting  steps 
to  descend  into  the  yard  from  Ihe  first  or 
principal  story  of  his  building  on  said  lot* 
No.  40  Cedar  street." 

The  gsouud  embraced  williin  the  yard 
and  owned  by  Catlin  was  a  small  triangu- 
lar piece  containing  less  than  thirty 
square  ft  et.  The  plaintiff  had  acquired 
No.  42  C*dar  stfeet,  except  a  small  tri 
angular  piece  on  the  southeast  corner  of 
that  lot  forming  part  of  the  yard,  through 
mesne  conveyances,  subject  to  said  cove- 
nants.   The  Court  found: 

"Ninth.  That  the  defendants,  prior  to 
Ihe  qpininencmcnt  of  this  action,  erected 
and  are  now  maintaining  in  said  yard,  in 
immediate  proximity  to  the  rear  wall  of 
the  building  on  the  premises  Nds.  57  and 
59  William  -afreet,  an  iron  cylinder  or 
pipe  of  the  diameter  of  about  two  feet, 


which,  extends  from  the  ground  in  said 
yard  to  a  point  about  two  feet  above 
the  top  of  the  rear  wall  of  the  building 
on  the  premises  Nos.  57  and  59  William 
street,  a  height  of  about  one  hundred  and 
fifty  feet;  and  that  the  defendants,  prior 
to  the  commencement  of  this  action,  also 
erected  and  constructed,  and  are  now 
maintaining  in  said  yard,  two  sky  lights 
or  ventilating  shafts,  one  of  which  is  sev- 
en feet  eight  inches  long  by  six  feet  five 
inches  wide  and  four  feet  six  inches 
in  height,  and  the  other  of  which 
is  three  feet  seven  inches  long  by  four  feet 
wide  and  four  feet  five  inches  in  height. 

"Tenth.  There  is  no  evidence-  that'the 
said  iron  cylinder  or  pipe,  or  said  sky- 
lights substantially  mterfered  with  or  ob- 
struct the  use,  benefit  or  enjoyment,  of  the 
light  appertaining  to  the  yard  in  the  Year 
of  the  premises  Nos.  57  and  59  William 
street  for  the  premises  of  the  plaintiff  No. 
42  Cedar  street." 

The  Court  found  the  following  conclu- 
sions of  law,  the  first  and  second  upon  the 
plaintiffs  1  request,  the  last  upon  the  re- 
quest of  the  defendants: 

•  'First.  That  the  plaintiff  at  the  time  of 
th excommencement  of  this  action  was, 
and  still  is,  entitled  to  the  use,  benefit  and 
enjoyment  of  the  light  and  air  of  the  said 
yard,  so  far  as  the  same  in  common  be- 
longed and  appertained  to  the  said  prem- 
ises No.  42  Cedar  street,  in  jthc  City  of 
New  York. 

"Second.  That  the  plaintiff  is  entitled 
to  /the  use,  benefit  and  enjoyment  of  the  . 
light  and  eaixjf  the  said  yard,  which  fell  in 
and  upon  the  said  premises,  No.  42  Cedar 
street,  as  said  light  and  air  had  existed 
£rior  to  the  erection  of  said  cylinder  or 
pipe  and  of  said  skylights." 

"The  defendants  are  entitled   to  judg- 
ment against  the  plaintiff  dismissing  the 


So 
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complaint  herein  with  costs,  and- 1  order 
and  direct  judgment. accordingly.* ' 

The  plaiuliff  has  not  excepted  to  the 
uinth  finding,  but  ha  <  to  the  tenth,  and  by 
six  requests  asked  in  various  forms  the 
Court  to  find  the  converse  of  the  tenth 
finding,  which  requests  were  refused  and 
exceptions  filed.  The  plaintiff  also  ex- 
.cepted  to  the  1  »st  conclusion  oftlie  law 
above  quoted,  and  requested  the  Com!  to 
decide  that  the  plaintiff  was  eiititjcd  to  the 
"Judgment  prayed  for,  which  was  refused 
and  an  exception  fited. 

J.  Tredwell  Richards  for  appellant;  Wil- 
liani  Allen  Butler  for  respondents. 

FoujSTT,  J.— The  questions  .raked  on 
this  appeal  arise  on  the  exceptions  filed  to 
-the  findings  and  refusals  to  find  facts,  and 
.the  exceptions  to  the  conclusions  found 
and  refused, and  upon  the  exceptions  taken 
to  the'cxc-usion  of  testimony  offered  by 
the  plaintiff.  The.  exceptions  to  the  facts 
found  a ud  refused,  and  the  exceptions  to 
the  conclusions  of  law  found  and  refused, 
arejiot  argued  t  but  those  {<ken  to  the  ex- 
clusion of  testimony  are  argued  and  relied 
on  as  grounds  for  a  revt  rsal  of  the  judg- 
.  uicnt  and  for  a  new  trial.  The  evidence 
contained  in  the  record  sus'aius  the  facts 
{bund  and  the  conclusions  of  law,  and  fully 
justify  the  refusals  to  find  facts  and  con 
elusions  requested  by  the  plaiutifL  The 
only  qtiestionjreniaining  to  be  considered" 
are  whether  the  testimony  offered  by 'the 
plaintiff  and  rejected  by  the  Court  upon 
the  defendant's  motion  wa  relevant  to  the 
.issues,  and  if  relevant  and  believable, 
would  it  have  justified  a  judgment  for  the 
plaintiff? 

Tbpmas  M^~*  *''»i,  a  witness  called  and 
sworn  in  behalf  of  the  plaintiff,  testified 
that  he  was  a  steel  plate  photographer  and 
printer,  aud    occupied   the    second  and 


fourth  floors  of  42  Cedar  street  (plain  tifFs 
premises)  before  and  sinoe  the  erection 
of  the  structures  complained  of.  He  was 
asked: 

"Q.  Did  you  have  occasion  after  that 
pipe  was  put  up  to  notice  the  rtlative 
amount  of  the  light  you  received  after  it 
was  put  up  as  compared  with  what  y<  u 
received  in  that  easternmost  window? 

"Mr.  Butler — I  object  to  it  as  calling 
foe  a  conclusion  of  the  witness. 

•'Objection  sustaiued.     Exception. 

"Q.  Did  you   notice  at  any   time  after 
the'  standing  pipe  was  put  up  the  light 
which  comes  in  in  the  easternmost  window 
on  your  premises  ? 
*  "The  witness  -  Yes. 

"Q.  What,  if  anything,  did  you  notice? 

"&Jr  Butler-  That  is  objected  to. 

"Sustained.     Exception. 

*'Q.  Had  you  noticed  the  qnantity  of 
light  which  came  in  that  window  before 
the  standing  pipe,  smokestack  in  the  rear 
of  57  and  59  William  street,  was  put  up  ? 

"Mr.  Butler—I  object  to  it  on  the 
ground  that  the  witness  has  no  mea/is  of 
determining;  he  is  not  an  expert, 

"Sustained,    Exception. 

"Q  State  whether  after  the  erection  of 
the  standing  pipe  in  the  rear  of  the  prem- 
ises Nos.  57  and  59  William  street  you  ob- 
served any  dimunition  of  light  coming  in 
your  easternmost  windows;  if  so,  state  to 
the  Court  how  much  the  diminution  was 
as  near  as  you  can  ? 

'Objected  to  on  the  same  ground. 
Sustained,    Exception. 

"Q.  State  any  facts  in  regard  .to  the 
light  coming  in  those  windows  before  and 
after  the  erection  of  this  standing  pipe 
and  what  were  the  differences  ? 

"Mr.  Butler— We  object  to  it  on  the 
ground  that  it  calls  for  certain  facts;  he 
may  state  what  the  fads  were  at  any  time 
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before  and  after;  for  him  to  determine 
whether  there  is  a  difference  is  objection- 
able. 

'Sustained.     Exception." 

J,ike  facts  were  offered  to  be  proved  by 
this  witness  at  folios  123,  125  and  155,  and 
by  John  M.  Coonan  at  folios  99,  100,  101 
106, 107  and  108,  and  by  James  B.  Rose  at 
fcllos  1 12  and  1 1 3,  which  were  excluded  on 
the  objection  of  lli  c  defendants.  Th  e  ex- 
clusion of  this  testimony  was  error.  The 
vital  issue  of  fact  by  which  the  rights  of 
the  litigants  were  to  be  determined  was 
whether  the  defendants'  structure  depriv- 
ed the  p'aintifTs  building  of  "the  light  and 
air  contemplated  to  be  granted  to  or  en- 
j«.yed  by- the  said  Lyude  Catlin,  his  heirs 
and  assigns. '  *  Th e  wi t  ness  Mc M ullin  oc- 
cupied part  of  the  plaintifPs  building  be- 
fore and  since  the  erection  of  the  struct- 
ures complained  of  and  was  engaged  in  an 
occupation  requiring  light,  and  his  busi- 
ness qualified  him  to  judge  of  the  quant- 
ity and  quality  of  light  received  from  the 
courtyard  before  and  since  the  erection  of 
the  structures  objected  to.  It  is  not  iiecs- 
sary  that  a  witness  should  be  a  scientific 
expert,  capable  of  accurately  measuring 
the  quantity  of  light  and  determining  by 
scientific  processes  its  quality,  to  qualify 
him  to  testify  as  to  whether  less  light  and 
.of  a  poorer  quality  was  enjoyed  after  a 
certain  event. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  csts  to  the  appel- 
lant to  abide  the  event 

Vax  Brunt,  P.  J.,  and  O'Brikn,  J., 
concurred. 


SUPREME  COURT  OF  ILLINOIS. 


9-^9.— Josiah    W.    Provart    et    al     vs. 
Emily  Harris  c't  al. 
0}  hion  by  Shopc,  J.,  affirming. 

Filed  at  Ml.  Vernon,  April  2,  1894, 


1.  Deed— Delivery  essential.  —  De- 
livery is  indispensable  to  the  validity  and 
operation  of  a  deed.  That  is  the  final  act 
on  the  part  of, the  grantor,  by  which  he 
consummates  the  purpose  of  his  convey- 
ance and  without  it  all  other  formalities 
which  have  preceded  are  ifnpotant  to 
render  it  effectual  as  an  instrument  of 
title. 

2.  Same— Delivery  how  made  or 
shown.  The  law  perscribes  no  formulary 
to  be  pursued  in  making  delivery  of  a 
deed,  and  it  may  be  done  "by  acts  with- 
out words  or  by  words  without  acts  or  by 
both."  It  may  be  "either  actual  by  do- 
ing something  and  saying  nothing,  or 
else  verbal,  by  saying  something  and  do- 
ing nothing,  or  it  may  be  by  both  but  it 
must  be  made  by  one  or  both*  ifcese  ways, 
for  otherwise  though  it  be  never  so  well 
sealed  and  written,  it  will  "be  of  no  force. 

3.  Same — Delivery  with  out  actual  pos- 
session of  grantee.— While  it  may  not  be 
essential  in  all  cases  that  the  deed  shall 
be  delivered  into  the  actual  possession  of 
the  grantee,  it  is  indispensable  that  the 
deed  shall  pass  beyond  the  dominion  and 
control  of  the  grantor.  Until  the  grantor 
parts  with  all  control  over  his  deed  that 
of  his  grantee  docs  not  attach.  If  the, 
grantor  retains  control  over  his  deed  it 
will  be  ineffectual  for  any  purpose  as  a 
conveyance. 

4.  It  is  absolutely  essential  that  the 
acts  done,  or  words  spoken  or  both,  shall 
clearly  manifest  an  intention  on  .his  part 
that  the  deed  shall  presently  become 
operative  to  convey  the-estate  therein  de- 
scribed, to  the  grantee,  and  that  he  has 
parted  all  dominion  and  control  over  it. 

5.  So  long  as  a  deed  is  in  the  hand  of 
a  depositary,  subject  to  be  recalled  by  the 
grantor  at  any  time,  the  grantee  h*»s  no 
right  to  it,  and  can  acquire  none;  and  if 
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the  grantor  dies  without  parting  with  ;he 
control  over  t%»e  deed,  it- has  not  been  de- 
livered during  his  life,  and  after  bis  de- 
cease no  one*  can  have  the  power  to  de- 
liver it. 

6.    A  party  in  vhis  last  illness  being  de- 
sirous of  disposing  of  his  property  had  a 
scrivener  called  in  whom  he  directed  to 
draw  five  deeds  to  five  of -his  sons  ar.d  his  : 
will     The  deeds  were  drawn',  signed  and  ' 
acknowledged  and  laid  on  a  tabic  in  an  ad- 1 
joining  room  where  they  were  found  after  j 
the  grantor's  dcaih.     After  the  making  of  i 
the  deeds  the  scrivener  coin  men  ced  to  J 
write  the  will,  but  the  grantor  being  too 
weary  to  proceed,  he  requested   the  scri- 
vener to  call  next  morning.     The  scriven- 
er as  he  was  leaving,  aiked  the  grantor 
if  he  should  take  with  him  the  deeds, who 
said  "no,  let  them  stay  where  l hey  are." 
He  said  to  a  pastor,  a  friend,  on   the  day 
the  deeds  were  drawn,  that  he  wanted  to 
make  the  deeds  for  his  toys,  and  that  if 
he  did  not  get  better,  he  wanted  the  pas- 
tor to  take  the  deeds  and  have  them  re- 
corded.    The    grantor    died    before   the 
nest  morning  leaving  the  deeds  on  the 
table,   where  they   were  placed  by  the 
draftsman:  Held  that  there  Mas  no  deliv- 
ery of 'the  deeds  to  the  grantee  therein 
named. 


SUPREME  OOCRT  OF  PEN*. 


Character, .f  Oil  .Ler.R?*—  Right*  of  DivUecs  in 
Royalty. 

The  Supreme  Court  of  Pennsyl- 
vania (28  All.  934)  has  held  that 
under  an  oil  lease  of  three  contigu-. 
ous  forms,  embracing-  some  .600 
acres,  if  the  lessor  dies  and  devises 
the  farms  to  different  persons  the 
devisees  are  entitled  to  share  alike 
in  the  royalty  reserved,  though  the 
wells  are  all  on  one  farm  as  through 


such  wells  the  oil  may  be  drawn 
from  all  the  farms. 

The  Court  said  in  part:  "The  les- 
sor died  in  October,  1890.  'By  his 
last  will  and  testament  he  gave  one 
of  these  farms  to  each  of  his  three 
children  in.  fee,  making  no  mention 
of  the  lease,  which  included  them 
them  all.  The  devisees  have  ent- 
ered into  posession  of  their  respect- 
ive farms  under  the  will  of  their 
father,  and  each  holds  in  severalty. 
The  holder  of  the  oil  lease  has, 
meantime,  put  down  several  oil 
wells,  and  is  producing*  oil  there- 
from. These  wells  happen  to  be  on 
the  farm  devised  to  James  T.  Gorm- 
ley,  the  defendant,  and  he  claims 
the  entire  royalty.  The  question 
is  thus  seen  to  be,  who  is  entitled 
to  the  royalty  reserved  by  the  an- 
cestor? Should  it  be  divided  be- 
tween the  .three  devisees  in  propor- 
tion to  the  acreage  held  by  each,  or 
should  it  be.  paid  to  James  T.  alone? 
The  answer  to  this  question  must 
depend  partly  upon  the  character 
and  legal  effect  ol  the  lease,  and 
partly  on  the  nature  of  the  product 
obtained  under  it.  If  the  lease  had 
been  the  ordinary  agricultural  lease, 
reserving  a  fixed  annual  rent  pay- 
able in  money  t  it  would  not  be 
doubted  that  the  fee  descended,  to 
the  devisees  subject  o  the  estate 
for  years  held  by  the  tenant.  The 
lessor  could  not  change  the  rights 
of  the  lessee,  or  disturb  his  cove- 
nants, by  a  division  of  the  laird  into 
parts,  and  a  devise  of  these  parts  to 
separate  devisees.  All  the  devisees 
together  take  the  place  of  the  de- 
visor, and  receive  the  rent  due  as 
an  eihire  sum  from  Hie  tenant.     It 
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would  not  matter  that  the  grain  was 
jrrown  on  one  of  the  divisions,  the 
grass  upon  another,  while  the  third 
was  unimproved  and  covered  with 
forest:  their  interests  would  be 
several  as  to  each  other  under  the 
terms  of  the  will,  but  as  to  the  ten- 
ant theyivould  be  undivided  under 
the  terms  of  the  lease  made  by  their 
ancestor,  and  covering  the  land  at 
the  time  of  his  death.  But  this  was 
not  an  agricultural  lease.  It  was 
an  agreement  known  as  an  oil 
lease.  It  conferred  an  exclusive 
right  upon  the  tenant  to  take  the 
oil  that  might  underlie  the  whole 
600  acres,  and  gave  him  15  years 
within  which  to  take  it.  It  was, -in 
its  legal  effect,  a  sale  of  the  oil,  for 
the  removal  of  which  the  surface 
2nd  the  sub-surface  were  subjected 
to  the  necessary  servitudes.  The 
subsequent  division  of  the  body  of 
land  by  the  lessor  could  not  divide 
or  diminish  the  privileges  of  the 
lessee  or  change  his  covenants.  The 
lessee  may  locate  his  wells  where 
he  pleases,  regardless  of  the  in- 
terests of  the  devisees  of  his  lessor. 
He  may  distribute  them  over  the 
600  acres,  or  locate  them  all  on  one 
of  the  divisions.  He  may  crowd 
the  lines  of  the  adjoining  divisions 
so  as  to  enable  him  to  draw  the  oil 
from  them  without  drilling  upon 
them,  and  in  this  manner  deplete, 
ultimately,  the  whole  trrritory  by 
operations  conducted  on  the  farm 
of  one  of  the  devisees.  It  is  well 
understood  among  oil  operators  that 
the  fluid  is  found  deppsited  in  a 
porous  sand  rock,  at  a  distance 
ranging  from  500  to  3,000  feet  be- 
low the  surface.  This  rock  is  satu1 
rated  throughout  its  extent  with  oil, 


and  when  the  hard  stratum  overl- 
ing it  is  pierced  by. the  drill,  the 
oil  and  gas  find  vent  and  are  forced 
by  the  pressure  to  which  they  are 
subject  into  and  through  the  well 
to  the  surface.*  After  this  pressure 
is  relieved  by  the  outflow  the  wells 
become  less  active.  The  movement 
of  the  oil  in  the  sand  rock  grows 
sluggish,  and  it  becomes  necessary 
to  pump  the  wells  in  order  bpth  to. 
quicken  the  movement  of  oil  from 
the  surrounding  rock,  and*  to  lift  it 
from  the  chamber  at  the  bottom  of 
the  well  to  the  surface.  An  oil  or 
gas  well  may  thus  draw  its  product 
from  an  indefinite  distance,  and  in 
time  exhaust  a  large*  space.  Exact 
knowledge  on  this  subject  is  not  at 
present  attainable;  but  the  vagrant 
character  of  , the  mineral,  and  the 
porous  sand  rock  in  which  it  is 
found  and- through  which  it  moves, 
fully  justify  the  general  conclusion 
we  have  stated  above;  and  have  led 
to  its  general  adoption  by  practical 
operators.  Kor  this  reason,  an  oil 
lease  partakes,  of.  the  character  of  a 
lease  for  general  tillrge  rather  than 
than  that  of  a  lease  for  mining  or 
quarrying  }he  solid  minerals.  In 
the  case  of  a  coal  lease,  for  exam- 
ple, the  exact  location,  with  refer- 
ence to  lines  on  the  surface,  of 
every  pound  of  coal  taken,  may  be 
easily  determined.  The  stratum  of 
coal  is  as  fixed  and  permanent  in 
its  character  as  are  the  strata  of 
superincumbent  rocks  and  earth. 
Its  ownership  as  between  several 
devisees  or  heirs  at  law  after  parti- 
tion made,  is  as  easily  determined 
as  that  of  the  surface.  The  removal 
of  the  coal  from  one  purpart  does 
not  diminish  or  disturb  that  which 
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underlies  another.  The  lines  that 
divide  the  surface  divide,  with  ab- 
solute fairness  to  all  concerned,  the 
subsurface,  and  secure  to  the  sev- 
eral owners  with  certainty  the  min- 
eral that  belongs  to  each.  The 
rules  applicable  to  coal  leases,  or 
leases  of  land  containing  any  other 
solid  mineral,  are,  therefore,  not 
always  capable  of  application  to 
leases  for  the  production  of  oil  or 
gas,  because  of  the  difference  be- 
tween the  solid  and  fluid  minerals, 
and  because  of  tne  deficient  con- 
ditions under  which  they  are  found 
and  brought  to  the  surface.  There 
is  in  this  state  no  precedent  that  we. 
are.  constrained  to  follow,  and  we 
cannot  find  that  the  question  has 
been  decided  in  any  pther  of  the  oil- 
producjng  states.  We  are  in'  a  posi- 
.  tion,  therefore,  to  consider  and  de- 
termine it  on  principle." 


FINDINGS  OF  MASTER. 

Conclusive  as  the  verdict  of  a  Jury. 

Appellate  Court. 

Opinion  Fil^d  May  1894 

George  A.  Whitcomb  v  Alice  A.  Dukll  xt  al 

Appeal  from  the  Circuit  Court  of  Cook 
County,  Illinois. 

The  findings  of  a  master  in  chancery  in 
matters  referred  to  him,  in  regard  to  the 
facts  established  by  the  testimony,  are  as 
conclusive  upon  the  parties  as  the  verdict 
of  a  jury  in  a  civils  cause,  and  will  be  re- 
viewed or  set  aside  only  for  the  same 
reason  that  a  verdict  would,*— [Ed.  Chi- 
cago Legal  News. 

Mr.  Justice  Gray  delivered  the  opin- 
ion of  the  court. 

This  is  a  bill  filed  by  the  appellant  to 
foreclose  a  mortgage  made  by  Duell  to  O. 


F-  Woodruff,  to  secure  her  note  to  him, 
which  note  Woodruft  assigned  to  the  ap- 
pellant. The  defense  was  that  the  note 
was  given  without  consideration,  which, 
if  true,  is  conceded  to  be  a  good  defense 
to  this  foreclosure  suit:  Mullsuphy  vs 
Scott,  135  111.  055;  Scott  vs  Magloughlin, 
'33  Hi- 33. 

On  reference  to  a  master  he  found  that 
the'  note  was  given  fot  a  consideration. 
The  court  sustained  exception  to  the  re  • 
port  and  dismissed  the  bill.  The  cause  is 
presented  to  us  exactly  as  it  was  to  the 
Circuit  Court.  The  judge  there  did  not 
see  the  witnesses,  did  not  hear  them  test- 
ify, so  that  there  is  no  presumption  in 
favor  of  the  decision  there  based  upon  the 
opportunity  of  judging  of  credibility. 

That  Woodruff  had  been  the  attorney 
of  Duell  in  a  great  deal  of  litigation  is 
proved  without  dental;  that  he  had  been 
paid  for  his  services  except  in  one  suit  i3 
not  pretended;  that  his  services  in  other 
cases  were  very  considerable  is  proved; 
that  she  wanted  further  services  which 
he  declined  to  -  render  without  a  settle- 
ment, both  she  and  he  testified,  and  that 
as  a  result  this  note  was  executed  is  also 
proved  by  both  of  them. 

Under  all  the  evidence  shown  by  the 
record,  the  terms  and  amount  of  the  note 
were  not  ungenerous  toward  her.  On  all 
disputed  questions  of  fact  "where  there 
is  evidence  tending  to  establish  the  facts 
found,  neither  the  court  of  chancery  nor 
the  Supreme  Court  on  appeal  will  review 
the  findings  in  regard  to  the  weight  to  be 
given  the  testimony.  The  findings  of  a 
master  in  matters  referred  to  him,  in  re- 
gard to  the  facts  established  by  the  testi- 
mony, are  as  conclusive  upon  the  parties 
ras  the  verdict  of  a  jury  in  a  civil  cause; 
and  will  be  reviewed  or  set  aside  only  for 
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the  same  reason  that  a  verdict  would  bet 
Howard  v  Scott,  50  Vt.  48. 

This  rule  was  not  observed  in  this  case 
and  the  decree  is  reversed  and  the  cause 
remanded  with  directions  to  vacate  the 
order  sustaining  the  exceptions  to  the 
master's  report  and  overrule  them,  and 
cnttr  a  decree  in  accordance  with  the  re- 
port.—Chicago  Legal  News. 


Sixt^  Judicial  Circuit. 


.     JUDGES. 
Hon.C.  S.  Bentley,  Bryan.  O. 
Hon.  G.  It.  Haynes,  Toledo,  O. 
Hon.  C.  H.  Scribner,  Toledo,  O. 


MISCONDUCT  OP  JURY^. 


Ocrnpatton  of  Rouse  Does  Not  Necessarily  Im- 
pW  Acceptance  of  Same  ax  Built  According  to 
Contract— Payment  After  Work  Ceaaecl  of  an 
Amount  Exceeding  Contract  Price — Owner 
Nt*  Estopped  from  Subsequently  Briiifriii|f 
Suit  for  Damage*. 


(Lucas  County— January  Term.) 

731 — Henry  Bender  vs.  Ulrich 
Buehrer. 

Kinney  &  Newton  for  Plff. 

Murphy  &  Dotson  for  Deft. 
Opinion  by  Bentley,  J. 

The  plaintiff  sued  the  defendant 
on  an  account  for  certain  work  and 
labor  alleged  to  have  been  per- 
formed by  the  plaintiff  for  the  de- 
fendant at .  his  request,  in  the  con- 
struction of  a  house  and  the  making 
of  certain  shelving,  etc., therein.  The 
defendant  denied  the  account  and 
alleged  that  there  was  a  contract  be- 
tween the  parties  whereby  the  plain- 
tiff was  to  build  for  the  defendant  a 
house  like  tfcat  of  a  certain  other 
party  named  in  the  contract,  which 
contract  included  the  work  charged 
far  in  this  action,  and  that  said 
house  was  to  be  built  for  a  certain 


gross  sum,  and  was  to  be  completed 
by  a  certain  time  named,  but  that 
the  jjlaintiff  had  not  completed  the 
house  in  time,  and  had  not  built  it 
as  large  as  the  said  model  house, 
jind  had  failed  to  comply  with  the 
contract  in  certain  other  particulars, 
.and  alleged  that  the  defendant  had 
suffered  damages  thereby  in  a 
certain  amount,  but  had  paid  the 
plaintiff  a  sum  in  excess  of  the  con- 
tract price.  The  reply  denied  these 
allegations  of  the  answer,  and  set 
up  that  the  defendant,  knowing  the 
several  matters  as  to  which  he  now 
asks  damages,  made  payment  of  the 
full  amount  of  the  contract  and  ac- 
cepted said  house,  and  took  posses- 
sion thereof,  and  that  therefof  he 
cannot  now  recover  damages  for  the 
alleged  non-fulfillment  of  the  con- 
tract by  the  plaintiff.  On  the  trial 
evidence  was  given  by  each  of  said 
parties  tending  to  support  their  re- 
spective claims,  and  the  court,  on 
motion,  ordered  that  the  jury  view 
the  said  house,  and  the  jury  were 
taken  for  such  view  under  the 
charge  of  a  bailiff.  The  court  in- 
structed the.  jury,  in  effect,  that  they 
should  make  a  careful  view  of  said 
house  and  might  take  measure- 
ments, and  that  the  facts  bearing 
upon  the  issues  which  they  should 
ascertain  in  and  by  said  view  might 
be  considered  by  them  a±  evidence 
in  the  case*  The  jury'  returntd  a 
verdict  for  the  defendant,  and  as- 
sessed his  damages  at  a  certain  4uni. 
Within  the  time  allowed  by  law  the 
plaintiff  filed  his  motion  for  a  new 
trial,  and,  among  other  causes,  as- 
signed misconduct  of  said  jury  and 
of  said  defendant.  On  the  heating 
of  the  motion   for  a  new  trial,  the 
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plaintiff  offered,  and  the  ioun  re 
CLivtd  and  considered. two  affidavits 
showing  that  while  said  jury  were 
thus  viewing  said  house  of  the  de- 
fendant he,  in  the  absence  -of  the 
plaintiff,  spoke  to  them,  stating  as 
facts  certain  material  matters  in 
issue  in  the  case,  and  then  asked 
said  bailiff  if  he  might  treat  the 
jury,  and  said  bailiff  thereupon 
answered,  "Yes,  the  jury  are  now 
discharged  and  can  go  where  tliey 
have  a  mind  ttftind  can  do  as  they 
please."  Thereupon  the  defendant 
offered  to  treat  the  jury,  and  a  ma- 
jority of  the  jury  were  treated  by 
him  to  beer  and  cigars  twice  around. 
Afterwards  the  jury  returned  said 
verdict  into  court.  The  said  two 
affidavits  were  the  only  "-evidence 
offered  by  either  partyon  said  mo- 
tion. 

Held  by  the  Circuit  Court; 

i — That  whether  it  was  or  was 
not  proper  to  instruct  the  jury  that 
they  might  take  measurements, 
the  record  does  not  show  that  they 
took  any  measurements  othe;  than 
of  dimensions  as  to  which  there  was 
no  practice  I-  dispute  between  the 
parties,  and  hence  the  plaintiff  was 
not  prejudiced  by  the  instruction, 
and  so  far  as  said  instruction  al- 
lowed the  jury  to  take  into  consid- 
eration as  evidence  matters  apparent 
to  them  upon  a  mere  view,  it  was 
not  clearly  erroneous.  (See  12  A. 
&  E.  Cy.  of  Law.  567  et  seq.;  27  la. 
503:  15  Pick.  209;  52  Ind.  117;  40 
Ind.  545;  105  Ind.  281;  49  Cal.  609; 
Wharton's  Kxr.  346;  59  Wis.  364.  47 
Mich,  45*);  Thompson  on  Trials, 
805;  49  O.  S.  416;  19  Bull.  2sS;  3 
0.VC.  C.  630;  1  O.  C.  C.  135;  R  S. 
Sees.  5191,-6428,  7283.) 


2  —  Then  the  C«»urt  of  Common 
Pleas  did  not  err  in  instructing  the 
jury:  in  substance  that  the  mere  oc- 
cupation by  the  defendant  of  the 
house,  built  upon  his  land,  did  not 
necessarily  imply  an  acceptance  by 
him  of  the  hou?e  r.s  being  built  ;»v- 
cordiug  to  the  terms  of  the  coiirract . 
and  that  the  payment  by  flie  de- 
fendant to  the^  plaintiff,  after  tin/ 
latter  had  ceased  work  on  the  house, 
of  a  sum  of  money,  which,  with 
prior  payments,  exceeded  thx  origi- 
nal contract  price  for  building  the 
house,  would  not  estop  the  defend- 
ant from  recovering  damages  for 
defects  in  said  work  of  which  he 
might  have  known  at  the  time  of 
such  payment,  by  way  of  counter- 
claim in  an  action  by  the  plaintiff 
to  recover  aliened  extra  work  0:1 
said  house  where  it  is  not  shown 
that  the  defendant  himself  made  or 
directly  authorized  such  last  pay- 
ment. 

3 — That  said  acts  specified  in 
said  affidavits  constituted  miscon- 
duct of  said  defendant  and  said  jury, 
and  being  wholly*  uncontradicted, 
said  Court  of  Common  Pleas  erred 
in  refusing  a  new  trial  therefor. 

Judgment  reversed"  and  verdict 
set  aside.  * 


ATTORNEY  FEES    IN    MORTGAC.r. 


Motion    to   Strike    Out    Allcffniton     I5.i,»;i-- 
lMtltil  ficurjlitf  tit   tU.j  l  ;t.»c. 


(I,uca*  Co  11  my — Jttnuarv  1'crm.j 

Joseph  Kesti ng  vs  Lena  Dona- 
hue, et  al.  A  motion  is  presented 
to  the  Court  in  this  case  for  an  order 
striking  out  certain  allegations  in 
the    cross-petition   cf   the    Mutual 
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H  '*  <\'v.  ••  A*:A  Loan  Co.,  made  for 
tV.  ->u:p  •  -.-  of  enforcing  the  al-- 
i>:»v(l  contract  of  its  mortgagor  to 
pr.y  its  attorney's  fee  in  this  action 
(which  is  on*  to  marshal  liens  of 
meclwuiics  and  others,*  including 
that  of  the  Loan  company,  by  way 
of  mortgage  on  certain  lands). 

Held  by  the  Circuit  Court;  That 
the  consideration  of  the  -questions 
presented  by  the  motion  more  prop- 
erly arise  on  the  final  hearing  of  the 
case  and,  without  prejudice  to  the 
right  of  parties  to  raise  the  ques- 
tion then,  the  motion  is  overruled. 


.  DEFECTIVE  CAR. 

Kaitwaj  Co.  Presumed  to  Have  Knowledge. 
Obstruction  of  act  of  J 890  Ohio  Laws  Page  149. 
Lucas  County — January  Tsrm. 
Pennsylvania  Railway  Co.  vs  Joseph  D. 
Meyers,  and  The  l#akc  Shore  &  Michigan 
Southern  R.  R.  Co.  vs  Joseph  D.  Meyers. 
E.  W.  Tolerton  and  E.  D.  Potter  Jr.  for 
plaintiffs  in  error. 

Scribuer  and  Hurd  for  defendant  in  er- 
ror 

Petition  in  error  to  reverse  the  judg 
meat  of  the  court  of  common  pleas. 
HaimitT below,  an  employe  of  L. -S.  &  M. 
S.  Ry.  Co.,  was  injured  by" the  giving  way 
of  a  hand  hold  on  a  car  in  company's  yard 
at  Toledo*  which  car  had  conic  into  its 
possession  from  the  Pennsylvania  Co.  at 
Eric.  Pa.  Suit  was  brought  jointly  against 
lx>tfi  companies  and  a  joint  judgment 
rendered  against  them.  The  car  belong- 
ed to  the  Pennsylvania  Co.  and  was  in- 
spected by  the  servants  of  said  company 
when  delivered  at  Eric,'  Pa.,  to  the  Lake 
Shore  Co.  and  by  the  take  Shore  CoC's 
inspector  also  inspected  when  received 
and  was  also  again  inspected  by  the  Lake 
6horc  Co.'s  inspector  at.  West  Detroit, 
where  thexar  was  received  from  th  e  Mich- 
igan Central  Ry.  Co.  to  whom  It  had  been  I 
delivered  by  the  Lake  Shore  Co.,  under  ; 
the  consignment  made  by  the  Pennsyl- ' 
rania  Co.    The  Pennsylvania  Co.  claimed  • 


that  if  there  was  any  liability  to  the 
plaiitiff -below,  the  liability  was  that  of 
Uie  Lake  Shore  Co.  only,  wl'.o  had  sole 
possession  and  care  of  the  car  at  the.time  " 
of  the  injury  received  by  plaintiff  below. 
This  court  holds,  that  the  Pennsylvania 
Co.  is  rightfully  held  liable  by  reason  of 
the  'condition  of  the  car  at  the  time  it  was 
loaded  and  sent  out  upon  its  journey  by 
,thc  Pennsylvania  Co.  No  evidence  hav- 
ing been  given  to  show  that  that  com- 
pany had  ever  overhauled  or  examined 
said  car  to  ascertain  its  condition  or  fit- 
ness for  use  prior  to  ils  arrival  at  Rrie,  Pa. 
Testimony  showing  that  the  car  had  been 
built  some  sixteen  years  and  had  been 
in  use-  by  the  Pennsylvania  Co.  for  thir- 
teen years;  the  evidence  further  showing 
that  the  woodwork  about  the  handhold 
which' 1. ad  given  way  was  in  a  very  de- 
cayed and  defective  condition  so  that  it 
would  not  hold  the  screws,  and  evidence 
of  such  decay  was  visible,  aueLthat  the 
screws  securing  the  handhold  were  only 
long  enough  to  go~  through  the  outer 
roof  board  which  was  of  softer  wood  and 
cracked  and  decayad  with  long  _exposure 
to  the  weather. 

In  regard  to  the  Lake  Shore  Co.  it 
claims  that  it  had  the  car  inspected  when 
it  received  the  same  at  Eric,  Pa.,  and 
again  at  Detroit,  Mich.,  and  that  it  had 
fully  performed  its  duty  jn  that  regard 
and  had  no  knowledge  of  the  defective 
condition  of  the  car  and  that  its  inspectors 
had  not  been  .guilty  of  ueg.igcncc  in  in- 
specting U>c  car.  That  under  the  rules 
of  law  laid  down  by  the  suprcm-:  court  in 
the  FjUpalrick  case,  42cl  Ohio  state,  if  is 
ii-  it  liable  to  its  emploN  e,  plaintiff  below; 
and  that  if  there  was  any  negligence  it 
was  l he  negligence  of  a  co-employ c  to 
wit:  the  inspector.  On  the  o'.her  hand 
counsel  for  the  defendant  in" error  relies 
upon  the  act  of  the  General"  Assembly  of 
Ohio,  see  Ohio  laws  1890,  page  149,  sec- 
tion 2,  which  section  provides,  among 
other  things,  that  when  an  employe  c  f 
the  railroad  company  operating  a  car  in 
Ohio  is  injured  by  a  defective  attachment 
upon  a  car,  such  corporation  shall  be 
deemed' to  have  knowledge  of  such  defect 
before  and  at  the  time  such  injury  was  so 
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sustained,  and  When  the  fac.  of  such  de- 
fect shall  be  made  to  appear  in  the  trial 
of  any  case  in  the  courts  of  this  state, 
brought  by  such  employe  on  account  of 
such  injuries  so  received,  the  same  shall 
be  prima  facie  evidence  of  negligence  on 
the  part  of  such  corporation.  Held,  that 
the  true  construction  of  said  statute  is 
that  sa!d  fact  of  defect  being  proved,  it 
shall  be  prima  facie  evidence  of  know- 
ledge of  such  defect  and  negligence  on 
the  part  of  the  corporation,  but  the  cor? 
poration  may  rebut  such  prima  facie  evi- 
dence by  sliowing  that  it  had  no  such 
knowledge  and  was  not  guilty  of  negli- 
gence, and  in  support  of  such  claim  ou  its 
part,  it  may  show  that  by  careful  and  vigi- 
lant inspection  of  the  car  in  question  by 
competent  inspectors  when  it  received  said 
car,  no  such  defect  had  been  discovered. 
Held  further,  under  the  facts  of  this  case 
that  the  jury  were,  warranted  in  finding 
that  sufficient  inspection  and  examination 
had  not  been  made  by  the  defendant  cor- 
poration to  rebut  the  prima  facie  evidence 
of  knowledge  and  negligence  imputed  to 
it  by  the  statute  in  questijn. 

Claim  is  made  that  the  damages  award- 
ed by  the  jury  are  excessive.  Upon  care- 
ful review  of  the  testimony  this  court 
holds  that  there  is  nothing  in  the  same  to 
show  that  the  jury  were  actuated  by  pas- 
sion or  prejudice  in  assessing  damages. 
Judgment  is  therefore  affirmed. 


Supreme   Court. 


SUPREME    COURT    PROCEEDINGS. 
General   Docket. 

Tuesday,  May  i,  1894 

.2737 — Tne  Phoenix  Insurance  Co.  of 
Hartford,  Conn,  vs  Lewis  Harris,  error  to 
the  Cirquit  Court  of  Clinton  County. 
Judgment  affirmed. 

2747 — The  Cincinnati  &  Richmond  R. 
R.  Co.  et  al,  vs  Wm.  H.  Campbell,  error 
to  the  Circuit  Court  of  Butler  County. 
By  the  Court. 

The  damages,  for  which  a  recovery  is 
given  by  section  3283,  Revised  Statutes, 
are  personal  in  character  and  do  not  pass 
to  a  grantee  on  a  conveyance  of  the  land. 

Judgment  0 (firmed. 

2768— John  W.  Daniels  et  al,  vs  Henn 


Steube,  admr,  error  to  the  Circuit  Court 
of  Miami  Coun'  y.    Judgment  affirmed. 

2784— H.  G.  Bright  to  Elliott  M.  Miller 
et  al,  error  to  the  Circuit  Court  of  Darke 
County.    Judgment  affirmed. 

2S12 — The  City  of  Cincinnati  vs  I/*wis 
Season  good,  error  to  the  Circuit  Court  of 
Hamilton  County.  Affirmed  on  the  au- 
thority of  Lewis  Season  good  vs  the  City 
of  Cincinnati,  5O.C.  C.  Rep.  225. 

2814— Joseph  T.  Harrison  vs  The  Buck- 
eye Building  &  Loan  Association,  error  to 
the  Circuit  Court  of  Hamiltou  County. 
Judgment  affirmed. 

2944— Eliza  C.  Hunt  et  al,  vs  Rachel 
Hunt  et  al,  error-  to  the  Circuit  Court  of 
Belmont  County.  Suggestion  of  death 
of  Win  H.  Hunt  and  revivor  in  the  name 
of  C  J.  Howard,  admr. 

3687 — The  Commissioners  of  Ashland 
County  vs  Milton  Winbigler,  Clerk  &c, 
error  to  the  Circuit  Court  of  Ashland  Co. 
Dismissed  by  consent. 

3739 — Carkin,  Stickney  &  Cram  vs  Aug- 
ust  Johnson,  error  to  the  Circuit  Court  of 
Ashtabula  Count*'.  Judgment  affirmed. 
Spear  J.,  dissents. 

3788— Chas  A.  Hinsch  vs.Thc  City  of 
Cincinnati  et  al,  error  to  the  Circuit  Court 
of  Hamilton  County.  Judgment  affirmed. 
381 7 -John  Keck  et  al  vs  The  City  of 
Cincinnati  et  al,  error  to  the  Superior 
Court  of  Cincinnati.  Judgment  affirmed. 
The  following  causes  on  the  General 
Docket  are  dismissed  for  failure  to  file 
printed  record. 

39I7— -John  Harding  vs  "The  State  of 
Ohio  ex  rel,  Maxima  E.  Emley.  Error 
to  the  Circuit  Court  of  Warren  County. 

3918— John  A.  Reece  vs  The  State  of 
Ohio  ex  rel,  Wm  W.  Whiting.  Erro?  to 
the  Circuit  Court  of  Warren  County. 

3924 — Dora  M.  Morse  vs  Ezra  J.  Potter. 
Error  to  the  Circuit  Court  of  Cuyahoga 
County. 

Motion  Docket. 
2140— The  State  of  Ohio  ex  rel.  E.  W, 
Poe  et  al  vs  Chas  H.  Jones,  Auditor  of 
Lucas  County,  mandamus,  cause  No. 
3951  on  the  general  docket.  Demurrer 
to  answer  sustained.  Peremptory  writ 
allowed.    To  be  reported. 

2158— The  Gill  Car  Manufacturing  Co. 
vs  Edward  G.  Roberts  et  al.     Motion  by 
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plaintiff  for  leave  to  file  bill  of  exceptions 
in  cause  No.  a&iS,  on  the  general  docket. 
Motion  al  owed. 

2159-The  N,  Y.  Chicago  &  St.  L.  R. 
R.  Co.  vs  John  C.  Koechley.  Motion  by 
defendant  to  advance  cause  No.  3976,  on 
the  general  docket.     Motion  allowed.    . 

2160— The  Lake  Shore  Ry  Co.  vs  Kate 
L.  Foil,  adtnx.  Motion  by  defendant  to 
advance  cause  No.  3934,  on  the  general 
ddeket    Motion  illowed. 

a  16 1— The  Cincinnati  Inclined  Plane* 
Ry  Co.  vs  the  City  of  Cincinnati.  Motion 
by  plaintiff  for  stay  of  execution  in  cause 
No.  3S72,  on  the  general  docket.  Mo- 
tion allowed. 

2162— Micha«l  Muller  vs  Edward  H. 
Weisenborn  et  al.  Motion  bv  plaintiff 
to  reinstate  cause  No.  3912,  on  xthe  gen- 
eral docket.  Motion  allowed  by  agree- 
ment of  parties. 

2163 — Geo.  W.  Havens,  assignee  et  al. 
ts Thomas  Harton,  Jr.  Motion  by  plain- 
Ms  to  advance  cause  No.  3990,  on  the 
general  docket.    Motion  Overruled. 

2164— The  State  of  Ohio  vs  the  Board 
of  Commissioner  of  Stark  County  et  al. 
Motion  by  plaintiff  for  injunction  in  cause 
No.  4009,  on  the  general  docket.  Motion 
allowed. 

Cases  up  to  and  including  No.  2960,  on 
the  General  Docket  are  called  and  sub- 
m'tted.  The  next  call  will  be  up  to  and 
including  No.  3075. 


Tuesday,  May  8,  1894. 

2205.  Julia  A-  Homer  v  Morris  p.  Mc- 
Candless  et  al.  Error  to  the  "Circuit  court 
of  Mahoning  county    Jndgmen  t  aflir  ui  ed. . 

2762.  The  Ohio  Valley  National  Bank 
of  Cincinnati  v.  David  N.  Blurry  et  aL 
Error  to  the  Circuit  court  of  Scioto  county* 
Judgment  affirmed* 

2793.  Joseph  L.  Rawson  v.  Harriet  H. 
White,  ex'rx*  et  aL  .  Error  to  the  Circuit 
court  of  Sandusky  county.  Judgment 
affirmed. 

2796.  Wilson  T.  Clements  v.  Moses  Mc- 
Crare.  &ror  to  the  Circuit  court  of  Allen 
county.    Judgment  affirmed. 

282$.  Phfiip  Reimer  ct  al,  partners  v. 
Gilbert  C  Hoover  et  pL    Error  to  the  Cir- 


Judg- 


cnit  court  of  Tuscarawas  county, 
inent  affirmed. 

283S.  Enos  Moreland,  Guard.  &c.  v. 
Samuel  Moo; head  et  al,  Ex'rs.  Error  to 
the  Circuit  court  of  H olmes  County.  Judg- 
ment affirmed. 

2839.  Stiles  C.  Smith  et  al,  Partners,  v. 
Gilbert  C.  V:  cover  ,et  al.  Error  to  the 
Circuit  court  of  Tuscarawas  county. 
Judgment  affirmed. 

2845.  James  S.  Kirk  &  Co.  v.  The  Ohio 
Valley.  Insurance  Co;  JError  ta  the  Cir- 
cuit court  of  Hamilton  county.  Judg- 
ment affirmed. 

3135.  Julia  A.  Homer  v.  Bales  M.  Camp- 
bell, Adih'r.  Error  to  the  Circuit  court 
of  Mali  oning  county.   Judgment  affirmed. 

3212,  Robert  Slain  v.  The  P.  C.  &  St. 
L.  R.  R.  Co.  e*  al.  Error  to  the  Circuit 
court  of  Montgomery  county.  Judgment 
affirmed*  • 

3820/ Isabella  G.  ReiHy  et  al.  v.  The 
City  of  Cincinnati  et  al.  Error  to  the 
Circuit  court  of  Hamilton  county.  Judg- 
ment affirmed.  '    - 

3869.  Patrick  Moran  v.  Tho  State  of 
Ohio.  Error  to  th  e  Circuit  conrt  of  Cuya- 
hoga county.    Judgment  affirmed. 

The  following  causes  on  the'  General . 
Docket  have  been  dismissed  for  want  of 
preparation.  \ 

2850.  Hezekiah  Cole,  Ex'r.  v.  Emery 
G.  Hardy  et  aL  Error  to  th  e  Circuit  court 
of  Lake  county. 

2853.  Henry  O.  Bonncll  et  al,  v.  Frank 
White  et  al.  Error  to  the  Circuit  court  of 
Mahoning  county. 

2860.  Ncely  Norris  v.  Alfred  P.  Rogers 
et  al.  Error  to-lhe  Circuit  court  of  Tus- 
carawas county. 

2867.  Simeon  M.  Johnson  Adm'r  &o. 
v.  Estella  Spelgel.  Error  to  the  Circuit 
court  of  Hamilton  county. 

2875.  C.  A.  Selzer  v.  J.  M.  Chandler  et 
al.  Error  to  the  Circuit  court  of  Cuya- 
hoga county. 

2878.  The  Trustees  of  x  The  Cincinnati 
Southern  Ry.  v.  David  Banning  et  al. 
Error  to  the  Circuit  court  of  Hamilton 
county. 

2S87.  Mary  C.  Crumrine  v.  The  State  of 
Ohio  ex  rel.  F.  M.  Fudge.  Error  to  the 
Circuit  court  of  Preble  county. 

2890..  Nicholas  Conrad   v.  Peter  Good. 
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Error  to  the   Circuit   court   of  Kairficltl 
con  tily 

2S92.  David  B.  Hull  ct  al  v.  Charles  H. 
Horton.  Krror  to  the  Circuit  court  of 
Lorain  county.  1 

2S96.  First  National  Bank  of  Warren  v.  ' 
W.  L.  Scott   ct  al.     Eiror  to  the   Circuit 
court  of  Trumbull  county.  J 

2901,  The  North  Western  Ohio  NaT 
Gas  Co.  v.  Juhn  Zarbaugh  et  al.  Error  to  ' 
tiie  Circuit  court  of  Hancock  county. 

290S.  The  Valley   Railway  Co.  v.  Apo- 
lina  Orth.     Error  to  the  Circuit  court  of ' 
Summit  ecu nly. 

2915.  Dorothy  Bunch  v.  The  Village  of 
Uricksvillc.  Error  to  the  Circuit  curl  of 
Tuscarawas  county. 

2916    L.  Mozart  Chaffee   v.    Elizabeth 
Foster.  Error  to  the  Circuit  court  of  Sum- : 
irrit  county.  , 

2922.  The  C.  &   M.  Ry   Co.  v.  Win.  S.  ! 

Black.     Error  to  the  Circuit  court  of  Pick-  • 

1 
away  county. 

2923.  The  Cleveland,  Lorain  &  Wheel 
ing  R.  R.  Co.  v.  Francis  McCord  et  al. 
Error  to  the  Circuit  court  of  Belmont 
county. 

2927.  The  Mt.  Adams  &  Eden  Park  In- 
clined Ry.  v.  David  Peppard.  Error  to 
the  Circuit  court  of  Hamilton  county. 

2937.  The  Board  of  Commissioners  of 
the  Glady  &  Webcrtoii  Turnpike  v.  The 
Commissioners  of  Clinton  county.  Error 
to  the  Circuit  court  of  Clinton  county. 

2939.  The  Lafayette  Car  Works  v.  "Robt  j 
Webb.     Error  to  the  Circuit  court  of  Allen 
county. 

2946.  Alexander  McGinnis  Adm'r  &c. 
v.  Charles  M.  Miller  ct  al.  Error  to  the 
Circuit  court  of  Auglaize  countv. 

2943.  The  commissioners  of  Lorain 
county  v.  The  L.  S.  &  M.  S.  Ry  Co.  Er- 
ror to  the  Circuit  court  of  Lorain  county. 

2950,  George  P.  Roberts  v.  Ca'cb  E. 
'f  illinghast.  Error  to  the  Circuit  court  of 
Eiic  county. 

MOTION     DOCKET. 

2 1 51.  The  State  of  Ohio  ex  rel.  John  1 
McNcal  et  al,  conmi's  v.  E.  W.  Poc,  Au- 
ditoret^al.  Mandamus.  Cause  No.  3440  | 
on  the  General  Docket.  Demurrer  to  l 
answer  overruled,  and  judgment  for  de-  j 
fcudant.  .  ! 

2165.  R.  Y,  Warner  v.  Win,  L.  Gares.  i 
Motion  by  plaintiff  for  stay  of  execution  1 
and  supresedas  in  cause  No.  4010,  on  the  j 
General  Docket.     Motion  overruled.  | 

2166.  John  Matthews  v.  Matthew  Hanna. 
Motion    by   plaintiff  to   re-instate  cause  j 


No   2764,  on  the   General    Docket.     Mo- 
iton  overruled. 

2167.  Tl«c  State   of  Ohio   v.  Samuel  L 

Nelson.     Mwtioti  for  leave  lo  file   bill  of 

exception  to  the  Common  Picas  Court  of 

Clark  county.     Motion  allowed. 

supreme  courrr  new3. 

CoM'MBfS,  O..May  7.— Tuc  following 
cases  were  fiied  in  the  Supreme  Court  last 
week: 

4013 — The  Lake  Shore  and  Michigan 
Southern  Ry  Co.  vs  the  Slate  of  Ohio  <.n 
complaint  of  Geo  L.  Lawrence.  Eiror  t«* 
the  Circuit  Court  of  Cuyahoga  county. 
Estcp.  Dickey,  Carr  S:  G  »ff,  Clc\  eland, 
for  plaintiff;  \V.  H.  Polhamus,  Cleveland, 
for  defendant. 

4014 — August  Leow  vs  Win  H.  Fry. 
Error  to  the  (Circuit  Gourt  of  Ottawa 
countv.  Buckland  &  Love,  Fremont,  for 
plaintiff;  C.  I.  York,  Tort  Clinton,  f<  r 
defendant. 

4015 — A  brain  Flory  and  Jesse  A.  Flory 
vs  Frederick  Yogefmier.  Error  to  the 
Circuit  Court  of  Licking  county.  J.  A. 
Flory,  Newark,  for  plaintiff;  J.  11.  Jones; 
Newark,  for  defendant 

4016 — The  Jones  Bros.  Electric  Co.  vs 
the  Elektron  Manufacturing  Co.,  of  New- 
York.  Error  to  the  Circuit  Court  of 
Hamilton  county.  Pogue,  PotU-ngcr  & 
f\>gue,  Cincinuati,  for  plaintiff,  and  A. 
M.  Warner  for  defendant. 

4017 — The  Chicago  &JDhioCo;d  and  Car 
Co.  vs  the  New  Pittsburg  Onl  C-. 
Error  to  the  Circuit  Court  «f  Athei.* 
county.  Monk  &  Elliott  and  L.  M.  |Y.\ 
ett.  Athens,  for  plaintiff,  and  Gu.sw  ;:oi . 
Jones  &  Davis,  Athens,  for  dcf-.-ndaM. 

4018 — Chas  Crawford,  ct  al.,  vs  Ohio, 
ex  rel.  James  Devote,  et  al.  Krror  Jo  tlu* 
Circuit  Court  of  Brown  county.  John  M. 
Markley,  Georgetown,  for"  plaintiffs; 
Young  &  Barnes,  Georgetown,  for  de- 
fendants. 

4019— Hie  State  of  Ohio  vs  Samuel  L. 
Nclsou.  Motion  for  leave  to  file  bill  of 
exceptions  to  the  Common  Pleas  Court  of 
Clarke  county.  Chase  Stewart,  Spring- 
field; for  plaintiff;  Judge  Miller  for  de- 
fendant. 

4020 — Mary  Palmer,  executor,  vs  Wil- 
liam A.  Palmer,  et  al.  F^rror  to  the  Cir- 
cuit Court  of  Muskingum  countv.  C  M. 
Yandcr.bark,  Zanesville,  for  pfaintiff;  J. 
W.  King,  F^alon,  for  defendants. 

4021 —James  T.  Black,  Receiver  of  the 
Plain  City  Bank,  vs  James  \V.  Robinson, 
administrator  of  Alvah  Smith*,  deceased, 
Lawson  Calhoun,  Jas  B.  Smith,  Emery 
Smith,  administrator  of  Chas  B.  Smith, 
deceased.  Error  to  the  Circuit  Court  of 
Union  county.  'Sclwyn  N.  Owen,  Col- 
umbus, for  plaintiff;  R.  A.  Harrison  and 
Powell.  Rickctts  &  Black,  Columbus,  for 
defendants. 
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mony.  The  case  involve*  property  at  the 
corner  of  Floyd  and  Warren  streets  and 
WeekiT  edkion,  S3.oo  P*r  Year,  p.r.bic "qu^-  j  the  action  was  brought  to  enjoin  the  col- 

(criT  in  advance.     On  triul  f«.r  three  month*.  75c.  •  ,  P  .  c  ... 

Pahlkhed  every  Saturday  In  The  Toledo  LeK«l  ,  leCtlon  *>f  an  assessment  for  paving    War- 


Kevs  Co.,  Toledo,  <>. 


A.  L,  Sleeper,  Editor. 
C.G.Wilkinson.  Husiness  Maiiuger. 

Entered  at    the  pom«»ttioe  at  Toledo,  O.,  as  sec  - 
!vl«»  mail  matter. 

SATl'lllYAY.  MAY   10,  jSh- 

CIRCUIT  COURT  DECISIONS. 


ren  street.  The  lot,  as  platted,  fronts  on 
Floyd  street  and  Counsel  for  plaintiff 
urged  that  the  house  was  constructed,  in 
its  whole  arrangement,  to  ftont  on  Floyd 
street  although  tlit*  entrance  to  the  pro- 
perty is  on  Warren  street  and  it  has  no. 
entrance  from  Floyd  street. 

Judge  Harmon  was  of  the  opinion  that 
the    interior   arrangement  of  the  house 


We  publish,  in  this  issue,  such  decisions 
from  Wo<xl  County  Circuit  as  have  been 
revised  and  approved  by  the  Court,  had  little  to  do  with  determining  the 
Judge*  have  been  unusually  busy  at  Nor-  i  question  at  issue;  that  from  the  facts 
walk  this  week.  Appreciating  the  im- 1  stated,  and  under  the  principle  laid  down 
portauce  of  having  absolutely  correct  re-  ;  in  the  Haviland  case,  the  actual  frontage 
ports  our  subscribers  will,  we  trust,  toler- !  of  the  lot,  as  used  and  occupied,  is  on 
ate  such  delay  as  is  usually  incidental  to    Warren  street. 


a  new  departure.  After  a  little  the  de- 
cisions from  each  county  will  be  revised 
and  published  promptly. 


MECHANICS  AND  VENDORS  LIENS. 

There  is,  among  Common  Pleas  decis- 
ions published  in  this  number,  an  inter- 
esting and  important  decision  by  Judge 
Pugslcy  of  the  Lucas  County  bench.  It 
involves  a  construction  of  Section  3184  R. 
S.,  relative  to  Mechanics  Liens  and  de- 
cides questions  which  have  not  been  pass- 
ed upon  by  the  Supreme  or  Circuit  Courts. 


CORNER  LOT  LITIGATION. 

Several  phases  of  the  comer  lot  litiga- 
tion were  considered  and  detenu" ned  by 
Judge  Harmon  on  Saturday  last.  In  two 
cases,  his  decision  was  in  favor  of  the 
property  owners  as  will  appear  in  the 
cases  reported. 

A  third  case,  that  of  Douglas  vs  Toledo 
(No.  35089)  was  continued  to  give  plain- 
tiff an  opportunity    to   introduce  tcsti- 


He  would  have  so  held  but  Counsel  for 
plaintiff  desired  to  introduce  further  tes- 
timony and  the  case  was  passed  for  that 
purpose. 

DIVORCE  LAW  IN  ITALY. 

The  following  are  grounds  for  which 
divorces  are  said  to  have  been  granted 
by  the  Italian  -Courts:  For  calling  his 
wife's  sister  a  thief;  for  beating  his  wife's 
pet  dog;  for  constantly  chewing  tobacco; 
for  cutting  his  wife's  curls  without  her 
consent;  for  refusing  to  take  his  wife  out 
for  »vwalk;  for  refusing  to  sew  on  her  hus- 
band's trousers  buttons;  for  forcing  his 
wife  to  sit  up  until  after  midnight;  for  the 
wife  staying  in  bed  until  noon;  for  refus- 
ing to  let  her  husband  go  too  near  the 
kitchen  fire  oil  a  cold  day;  for  dragging 
her  husband  out  of  bed  by  the  beard;  for 
the  wife  strolling  around  town  and  shop- 
ping instead  of  attending  to  her  domestic 
duties. — Wayne  Co.  Legal  News. 

A  CHINAMAN  ON  A  CHICAGO  TRIAL. 

During  the  World's  Fair  a  Chinaman 
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of  dome  note  visited  one  of  our  courts  of 
record  while  a  trial  was  in  progress  and 
in  wnUting  back  to  a  friend  in  describing 
the  trial  he  said:  "One  man  is  silent, 
another  talks  all  the  time,  .And  twelve 
wise  men^condemn  the  man  who  has  not 
said  a  word."— Chicago  Legal  News. 

MOB  LAW. 

Logan  County  Grand  Jurors,  at  their 
present  season,  have  to  deal  with  unusual 
offenders  or  at  least  pass  judgment  on 
their  acts.  The  facts,  together  with  the 
views  of  Judge  Price  on  the  subject  of 
lynching  appears  in  his  charge  to  the 
Grand  Jury,  whieh  we  give  in  full : 

Gentlemen  of  the  Grand  Jury: 

I  have  been  on  the  bench  continuously 
a  lit  tie.  more  than  twelve  years.  During 
that  time  I  have  had  many  unpleasant 
duties,  and  doubtless  have  made  mistakes, 
but  I  have  never  knowingly  refrained 
from  (doing  what  I  conceived  to  be  my 
official  duty.  I  am  again  confronted 
with  an  unpleasant  duty,  but  shall  en- 
deavor to  meet  it  as  becomes  my  posi- 
tion. .  On  the  15th  day  of  April  last,  at 
the  *'illage  of  Rushsylvania,  in  this 
county,  one  Seymour  Newliu  was  hanged 
by  a  lawless  mob.  This  action  of  the 
mob  was  in  violation  and  disregard  of 
law.  It  demands  searching  investigation 
on  the  part  of  the  Grand  Jury.  That  the 
victim  may  have  deserved  his  fate  is 
wholly  beside  the  question..  The  Consti- 
tution of  the  State  provides  that  "the 
right  of  trial  by  jury  shall  be  inviolate." 
Whatever  the  charge  may  be  against  any 
persoji,  he  is  entitled  to  a  fair  trial  by  an 
impartial  jury.  Whether  Newlin  was 
guilty  or  not  guilty,  the  mob  had  no  au- 
thortgr,  either  in  law  or  mortals,  to  pass 
on  the  question  of  his  guilt  or  innocence. 
If  it  be  said  that  the  law  provides  'no 
adequate  punishment  for  the  crime  with 
which  he  was  charged,  the  answer  is, 
that  an  appeal  should  be  made  to  the  law- 
making power  of  the  State  to  remedy  the 
supposed  defect.    If  it  be  admitted  that 


an  unauthorized  bdjiy  of  men  may  remedy 
supposed  defects  in  legislation,  then 
there  is  an  end  of  organized  civil  society, 
aud  we  are  plunged  into  a  state  of  an- 
archy. If  it  be  true  that  Newlin  was 
guilty  of  the  crime  charged  against  him, 
it  gives  us  no  excuse  for  the  persons  en- 
gaged in  his  taking  off.  That  his  hang- 
ing may  have  been  participated  in  by 
persons  who  ordinarily  are  good  citizens 
in  no  wise  relieves  the  act  of  its  criminal 
character.  If  so-called  good  citizens 
may  take  the  law  into  their  own  hands 
today  for  the  purpose  of  removing  a  bad 
character,  then  another  class  of  citizens 
may  tomorrow  resort  to  the  same  remedy, 
for  the  purpose,  it  may  be,  of  disposing 
of  a  good  citizen.  Mob  law  is  a  relic  aud 
an  evidence  of  barbarism.  That  we  have 
had  a  hangiug  by  a  mcb  is  a  stain  upon 
the  fair  name  of  Logan  county,  and  the 
great  State  of  Ohio.  Ohio,  with  its  large 
population,  its  great  material  wealth,  and 
with  intelligence  so  genarally  diffused 
among  the  people,  is  an  empire  in  itself. 
She  has  grown  great  under  a  reign  of  law 
and  order.  If  she  is  to  maintain  her 
greatness  it  must  be  by  securing  every 
citizen,  even  the  humblest,  in  his  consti- 
tutional rights  and  privileges.  If  mob 
law  is  not  checked  in  this  country,  our 
children  will  live  to  see  the  day  when 
they  are  burdened  with  taxation  to  main- 
tain a  large  standing  army.  The  per- 
sons who  actively  participated  in  the 
hanging  of  Seymour  Newlin  are  guilty  of 
the  crime  of  murder.  The  persons  who 
encouraged,  aided  or  abetted  his  hanging 
are  also  guilty  of  murder.  This  is  plain 
speaking,  but  the  occasion  demands  it. 
While  I  desire  to  speak  temperately,  I 
also  desire  to  use  language  about  which 
there  can  be  no  misunderstanding.  The 
Grand  Jury  should  send  for  witnesses, 
make  a  thorough  investigation,  and  ascer- 
tain, if  possible,  who  were  engaged  in 
the  hanging  of  Seymour  Newlin.  When 
they  ascertain  who  were  so  engaged, 
they  should  without  fear  or  favor,  indict 
them.  If  the  proper  persons  should  be 
indicted,  and  convicted  upon  a  fair  trial, 
and  punished  for  their  crime,  it  .would 
be  the  best  blow  that  has  been  struck  in 
behalf  of  good  government  in  many  a 
day. 
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U.  S.   District  Court! 


Grand  Jurors  for  June  term  of  the  U.  S. 
District  Court,  Northern'  district,  D.  W. 
Vail,  Norwalk;  Lyman  Hilton,  Hruuors- 
burg;  P.  I.  Lenhart,  Wausjon;  Martin 
Struble,  Bryan;  John  S.  Davis  Monroe- 
viile;  C.  M.  Keith,  Toledo;  Geo  Dauni, 
Napoleon;  D.  J.  Cain.  Toledo;.  B;  A, 
Frinfrock,  Prospect;  John  C.  Conpland, 
Paulding;  Peter  Brady,  Belle vue.  Geo  W. 
Clary,  Birmingham;  Byron  Gager.  San- 
dusky; W.  Clark,  Clay  Center.  B*  B. 
Walkop,  Delphos;  Win  Lang,  Toledo; 
Wm  Ziin  merman,  Sand  oaky;  W.  Burns, 
Woodvillc:  Peter  Garlow,  Bryan;  Saml 
R.  Verttier,  Beaver  Dani;  Clark  W.  Mc 
Donald,  Weston;  Joshua  Davis,  Sandnsky; 
Henrr  George,  Antwerp;  and  Robt  Max, 
Delphos. 

U.  S.  Circuit  Court 

1222--J.  J  Mac  Donald  et  al  vs  T.  S. 
Gilliland.  Motion  to  require  plffs  to 
make  petition  more  definite  and  certain. 
H.  C.  Glenn  and  H.  G.  Richie,  attys. 

1058 -Daniel  M.  Kennedy  vs  The  Solar 
Refining  Co.  Deposition  of  Charles  F. 
Chandler,  filed  by  respondent. 

12 18 — Frederick  Leavens  et  al  vs  Chas 
E  Bronson  et  al.  Entry  of  appearance 
of  The  Merchants  &  Farmers  Bank  of 
Hicksville  Ohio;  The  Difee  Savings.  Bank 
or  Thompson  Conn;  The  Thompson  Nat'l 
Bank  of  Thompson  Gonn;  Geo  H.  Nich 
ola*;  Miry  E.  Wand;  The  First  Na*M  Bank 
of  Fremont  Ohio;  The  First  Nat'l  Bank 
of  Defiance  Ohio.  Harris  &  Cameron, 
Solicitors. 

12 j  8 — Same  vs  Sam*.  Precipe  for  sub- 
poena foi  Sarah  A.  Breiner,  Guardian, 
filed.    Parks  &  Parks,  Solicitors. 

1229 — Franziska  Gawlack  ad  mx  vs  The 
Mich  Cent  Ry  Co.  Motion  to  remand 
file1.    Geo.  B.  Boone,  att\ 

nS2-rThe  Farmer's  Loan  &  Trust  Co, 
ct  al  vs  The  T  A  A  &  N  M  Ry  Co  et  ol, 
motion  for  security  for  costs.  Alex  L. 
Smith  Recrs  solr. 

1 182— Same  vs  Same,  answer  of  Recr  to 
intervening  petition  of  Ida  B.  Bcaulicu 


admr  of  the  est  of  Silvio  H.  Bcaulieu. 
Alex  L.  Smith  solr  for  recr. 

1 182 -The  Farmers  L&  T  Co.  vs  The 
T  A  A  &  N  M  Ry  Co.,  order  permitting 
David  D.  Whitescll  to  fill  intervening  pe- 
tition. 

1 1S2— Same  vs  Same,  intervening  peti- 
tion of  David  D  Whitescll.  C.  S.  Ash- 
lev.  SOlr 

.  122$— Franziska  Gawlack  vs  Michigan 
Central  R  R  Co.  Transcript  of  proceed- 
ings in  Common  Pleas  Court. 

CoTT|TT|on   Pleas  Courts 

.   OF  OHIO. 
The  following  arc  among  the   important  ami 
interesting  decisions  of  a  recent  date. 


MECHANICS     LIENS.       CONSTRUCTION 

OF  SEC.31S4    R.S.  VENDORS 

LIEN.  SUBROGATION. 

(Court  of  Common  Pleas  of  Lucas  County— Apr!! 
Term  18^4.) 

The  case  of  Wm.  A,  Gashe,  irssijrMtr, 
vs  Ohio  Lumber  &  Afanufaeturbtg  Co., 
and  others,  which  was  heard  by  the  Court 
on  appeal  from  the  Probate  Court,  invol- 
ved the  valvHty  and.  priority  of  certain 
liens  upon  the  properly  of  (he  Lumber 
Co.  The  property  had  boen  sold  by  order 
of  the  Probate  Court  and  tbe  proceeds  of 
sale  were  in  the  hands  of  the  assignee  for 
distribution.  The  testimony  showed  the 
following  facts: 

On  Feb.  4th  1893,  the  Lumber  Co. 
bought  by  contract  of  John  R.  V.  Ransom 
seven  lots  for  #3,500  of  which  the  sum  of 
{700  was  paid  in  cash.  The  company  took 
possession  and  at  once  began  to  improve 
the  Jots  by  erecting  thereon  a  factory 
building  aud  its  appurtenances  to  be  usod 
in  the  manufacture  of  doors,  sash,  blinds 
and  other  articles  pertaining  to  the  opera- 
tion of  aplaning-mill,  and  aho  for  carry- 
ing on  a  general  lumber  business.  On 
May  27,  1893,  Ransom  deed,  the  lots  to 
Bertram  L.  Paine,  an  officer  of  the  Lum- 
ber Co.„and  Paine  gave  a  mortgage  on  the 
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lots  to  the  Mutual  Aid  Buildiug  &  Loan 
Co.  to  secure  a  loan  of  $5000  and  on  the 
same  day  Faine  conveyed  the  lots  to  the 
Lumber  Co.  subject  to  the  mortgage, 
which  the  company  assumed  and  agreed 
to  pay.  The  two  deeds  and  mortgage 
were  all  given  as  parts  of  one  transaction. 
The  fsooo  loaned  by  the  Loan  Co.  were 
paid  over  to  the  Lumber  Co.  and  out  of 
this  sum  the  Lumber  Co.  paid  to  Ransom 
the  balance  due  on  the  purchase  price  of 
the  lots,  amounting  to  about  $2,600. 

Under  contracts  made  with  the  Lumber 
Co.  prior  to  May  27th,  Arbuckle,  Ryan  & 
Co.,  The  Shaw,  Kendall  &  Co.  and  Henry 
P.  Tubey  furnished  materials  and  mach- 
inery for  use  in  said  building  and  while  it 
was  in  process  of  construction,  and  with 
the  exception  of  a  few  minor  items  all  of 
said  materials  and  machinery  were  furn- 
ished and  put  into  said  bui  ding  before 
May  27th.  Mechanics  liens  for  the  same 
were  durv  filed  and  recorded.  Arbuckle, 
Ryan  &  Co.  furnished  the  engine,  boiler 
and  the  usual  fittings  and  connections 
The  Shaw,  Kendall  &  Co.  furnished  cer- 
tain shafting  and  belting,  an  engine  with 
fan  and  heater  to  be  used  for  drying  lum- 
ber and  also  a  Sturtcvaut  Exhaust  Fan  to 
be  used  for  gathering  shavings  from  the 
machine  shop.  Tobey  furnished  certain 
belting  to  be  used  for  transmitting  power 
from  the  shafting  to  the  various  wood 
working  machines.  These  various  items 
of  materials  and  machinery  were  attached 
to  the  building  and  its  appurtenances  in 
the  maimer  which  is  usual  in  the  pre 
paration  of  a  building  for  manufacturing 
purposes.  Arbuckle,  Ryan  &  Co.  furnish- 
ed and  put  up  the  engine  and  boiler  under 
a  contract  dated  Feb'y  16th  without  any 
reservation  of  the  title  to  the  property. 
On  May  27th,  at  the  time  the  mortgage 
was  given,  in  consideratioa  of  the  loan 
made  by  the  Loan  Co.,  they  signed  at  the 


request  and  for  the  benefit  of  the  Loan 
Co.  a  ••waiver  of  lien*'  as  follows  "we 
hereby  waive  our  right  to  any  mechanics 
or  material  man's  lien  upon  said  property 
in  favor  of  said  company  so  far  as  said 
ix nl  estate  is  concerned.  It  being  under- 
stood and  agreed  that  the  machinery  is 
not  to  become  a  part  of  the  realty  until 
paid  for." 

From  the  judgment  of  the  Probate  Court 
fixing  the  amounts  and  priorities  of  the 
liens,  an  appeal  was  taken  to  this  Court 
by  the  Loan  Co.  Since  the  cause  was  ap- 
pealed an  order  has  been  entered  direct- 
ing the  payment  of  the  claims  of  the  de- 
fendants The  Toledo  Supply  Co.  and  The 
Toledo  Brick  Co.  out  of  the  proceeds  of 
the  sale  of  the  property  and  dismissing 
the  action  as  to  said  defendants  without 
prejudice  to  the  rights  of  the  other  parties 
to  the  cause.  This  order  was  consented 
to  by  all  parties.  The  defendant,  Tobey, 
now  moves  to  dismiss  the  appeal  because 
of  this  order  and  on  the  gr  und  that  the 
Court  has  lost  jurisdiction  of  the  case. 
The  defendant,  the  Loan  Co.,  contends, 
first,  that  the  alleged  mechanics  liens  of 
the  Shaw,  Kendall  &  Co.  and  Tobey  are 
invalid  for  the  reason  that  the  materials 
and  machinery  furnished  were  not  of  such 
a  character  nor  so  attached  to  the  factory 
as  to  be  entitled  to  a  lien  upon  the  realty 
and  second \  if  said  liens  arc  valid  that  the 
Loan  Co.  has  a  prior  lien  to  the  extent  of 
the  $ 2,600  paid  by  the  Lumber  Co  to  Ran- 
som for  the  balance  of  the  purchase  price 
of  the  lots  or  that  at  most  the  said  liens 
only  attached  to  the  interest  which  the 
Lumber  Co.  had  in  the  properly  before 
the  balance  of  the  purchase  price  was 
paid. 

The  Court  Held,  by  Pugsley,  J. 
1 .    The  whol e  case  was  appealed  to  this 
Court.    The    notice    of    appeal    by    the 
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Loin  Co.  was  general  and  the  appeal  bond 
was  given  to  all  the  other  parties  to  the 
cause.  This  Court  having  jurisdiction  of 
the  whole  case  and  of  all  the  parties  right- 
fully dismissed  the  action  as  to 'the  two 
defendants  whose  claims  were  paid  and 
who  thereby  ceased  to  have  any  interest 
in  the  controversy.  The  order  of  dismis- 
sal did  not  deprive  this  Conrt  of  jurisdic- 
tion to  proceed  and  determine  the  remain- 
ing issues  in  the  case.  Means  vs  Clark, 
7  r.  C  2j6,  distinguished. 

2.  The  question  as  to  the  validity  of 
the  alleged  mechanics  liens  depends  upon 
the  proper  construction  of  sec  3184  R.  S. 
ami  is  solely  between  the  owner  and  the 
intchanics  lien  claimant.  If  he  has  a  lien 
a%  against  the  owner,  other  lien  holders 
cannot  dispute  it. 

Scr  3184  R.  8.,  is  as  follows:  "A  person- 
*ho  performs  la1>or  or  furnishes  machin- 
«t\  or  materials  *  *  for  erecting  *  * 
a  house,  mill,  manufactory  or  other  builrl- 
'n>!,  appurtenance  fixture  or  other  struct- 
;.rt  :-  '  by  virtnre  of  a  contract  with 
:lu-  owner,  shall   have  a  lien   to  secure 

•  :i'fiit  <>l  lie  same  upon  such  house, 
mill,  manufactory  or  other  building  or 
appurtenance,  fixture  or  other  structure 
4  *  and  upon  the  material  or  machinery 
so  furnished  and  upon  the  interest,  lease- 
hold or  otherwise  of  the  owner  in  the  lot 
or  laud  upon  which  the  same  may  stand. " 
The  question  to  be  determined  is  whether 
the  labor  was  performed,  and  the  mach- 
inery and  mat  .rials  were  furnished  by  the 
claimants,  "for  erecting  a  manufactory' ' 
within  the  meaning  of  this  section.  Very 
little  aid  can  be  derived  from  a  considera- 
tion of  the  decisions  of  other  states  in 
construing  their  own  mechanics  lien 
laws,  as  the  provisions  of  the  mechanics 
lien  laws  of  the  various  states  are  so  widely 
different.  Giving  to  the  language  of  the 
statute  its  ordinary  and  natural  import,.a 


manufactory  is  a  building  designed  and 
equipped  for  manufacturing  purposes  and 
whatever  is  attached  to  a  building  to  fit  it 
for  manufacturing  purposes  is  furnished 
"for  erecting  a  manufactory. "  The  mach- 
inery and  materials  in  this  case  were 
furnished  during  the  construction  of  the 
factor>\  They  were  essential  to  the  pur- 
poses for  which  the  building  was  design- 
ed and  were  in  some  manner  attached  to 
the  building.  They  were  used  in  erect- 
ing the  manufactory  and  formed  a  part  of 
it.  The  case  conies  within  the  terms  of 
the  statute.  This  view  is  supported  by 
the  construction  given  to  this  section  in 
Hart  rs  Globe  Iron  Works,  j?  O.  5.  7$ 
and  Beckel  vs  Pettierew,  6  O.  S.  247,  The 
rule  as  to  what  passes  by  a  mortgage  or 
conveyance  of  land  is  not  decisive  of 
the  question  here,  but  applying  that 
rule,  a  greater  part  of  the  machinery  furn- 
ished would  be  regarded  as  a  part  of  the 
realty,  because  it  supplied  or  contributed 
to  supply  the  motive  power  by  which  the 
machines  in  the  factory  were  propelled. 
It  is  generally  held  that  the  machinery  of 
a  manufactory  which  supplies  the  motive 
power,  such  as  the  engine  and  boiler  and 
their  usual  attachments,  is  a  fixture  and 
passes  by  a  conveyance  or  mortgage  of 
the  land,  while  the  machinery  which  is 
propelled  by  the  motive  power  is  person- 
alty and  does  not  pass  by  such  mortgage 
or  conveyance.  Case  Affg  Co  vs  Garzrtt 
4$  O.  S.  280.  But  even  as  between  ven- 
dor and  vendee  or  mortgagor  and  mort- 
gagee it  is  held  that  the  conveyance  of  a 
mill  or  manufacturing  establishment,  as 
such  by  any  general  name  or  terms  of  des- 
cription commonly  understood  to  embrace 
all  its  essential  parts,  passes  the  machin- 
ery belonging  to  such  mill  or  establish- 
ment, whether  affixed  to  the  freehold  or 
not.     Teaffvs  Hewitt,  /  O.  S.  5//.    The 


TOLEDO  LEGAL  NEWS. 


mechanics  liens  are  valid  and  prior  to  the 
lien  of  the  Loan  Go's,  mortgage. 

3.  The  Loan  Co.  is  net  subrogated  to  a 
vendors  lien  by  reason  of  the  payment  of 
the  $2,600  to  Ransom  out  of  the  money 
loaned  to  the  Lumber  Co.  In  Ohio  a  veu- 
dors  lien  is  not  assignable,  Brush  vs  Kim- 
ley  %  1 4  Ohio  21 \  and  where  the  lien  is  net 
assignable,  there  can  be  no  subrogation 
to  the  position  of  the  vendor  by  implica- 
tion of  law*  2  Jones  on  Liens  Sec.  /ooj,  3 
Pomeroy's  Equity  Sec.  J254.  Even  if  the 
money  was  loaned  for  the  purpose  of 
being  used  in  part  to  pay  for  the  lots,  the 
Loan  Co»  cannot  claini  a  vendors  lien  for 
the  part  so  used.  In  Ihe  ca  e  of  Stansctl 
vs  Roberts,  13  Ohio  I49,  money  was  tor- 
rowed  to  pay  for  land  and  a  mortgage 
was  given  on  the  land  to  the  lender  to 
secure  repayment  of  the  money  borrow- 
ed, but  the  mortgage  was  not  recorded 
until  after  the  record  of  a  mortgage  sub- 
sequently given.  It  was  held  lhat  a 
third  person  advancing  money  to  enable 
a  purchaser  to  buy  land  cannot  claim  a 
vendors  lien  aud  that  the,  second  mortga- 
gee had  the  first  lien,  alth  nigh  he  knew 
of  the  first  mortgage.  The  Loan  Co  to  jk 
from  the  Lumber  Co.  a  mortgage  for  the 
whole  sum  loaned  and  evidently  relict1, 
upon  the  mortgage  a! one  for  security. 

The  liens  of  the  mechanics  are  subject 
ouly  to  prior  liens  and  the  entire  interest 
of  the  owner  may  be  subjected  as 
againSw  subsequent  liens,  and  not  alone 
the  interest  which  the  Lumber  Co.  had 
in  the  property  before  the  balance  of  the 
purchase  price  was  paid  to  Ransom.  The 
case  is  distinguishable  from  Neil  vs  Kin- 
ney, 11  O.  S.  $&.  In  that  case  a  person 
holding  the  legal  title  to  a.  lot  sold  it  by 
contract  and  received  notes  for  the  pur- 
chase price.  The  purchaser  erected  a 
building    upon  the  lot    and  mechanics 


liens  therefor  were  duly  perfected.  Sub- 
sequently a  deed  was  given  to  the  pur- 
chaser and  a  mortgage  was  takerf  back  to 
secure  the  notes,  which  mortgage  was 
assigned  to  the  real  owner-of  the  lot.  It 
was  held  that  the  assignee  of  the  mort- 
gage being  the  owner  in  equity  of  the 
1<  t  and  of  the  purchase  moneys  had  a 
vendor's  Hen,  which  was  prior  to  the 
liens  of  the  mechanics.  The  case  would 
be  in  point,  if  Ransom  had  taken  a  mort- 
gage for  the  balance  of  the  purchase 
price  after  the  inception  of  the  mechan- 
ics liens,  and  lie  whs  seeking  to'  enforce  a 
vendor's  lieu.  But  the  Loau  Co*  did  udt 
own  the  lots  and  was  not  entitled  to  any 
of  the  purchase  price  and  as  already  held, 
it  had  no  vendor's  lien.  The  first  and 
only  lien  which  it  acquired  was  under  its 
mortgage  and  this  lien  is  subsequent  to 
the  mechanics  liens. 

The  decree  of  the  Court  was  that  out  of 
the  proceeds  of  the  sale  of  the  property 
exclusive  of  the  engine  and  boiler  there  be 
first  paid  the  claims  of  The  Shaw  Kendall 
&  Co.  aud  Henry  P.  Tobey  and  that  the 
f  talance  of  the  said  proceeds  be  paid  to 
the  L  an  Co.  and  that  the  proceeds  of  the 
sale  of  tie  engine  and  boiler  be  paid  to 
Arbockle,  Ryau  &  Co. 

O.  S.  Bra m back  for  the  Loan  Co. 

King  &•  Tracy,  Harris  &  Thurston  aml^ 
I.  N.  Huntsberger  for  the  mechanics  lien 
claimants. 


MISJOINDER  Or  CAUSES. 

Zeigler  vs  Ashley,  A.  Bentley  and  Citv 
of  Toledo.     Action  for  damages  for  per- 
sonal injuries. 
Lemmon,  J. 

tlaintiff  alleged  in  his  petition  that 
defendants  Bentley  and  Ashley  were*  on 
the  19th  of  October,  1892,  constructing  a 
large  building  on  the  corner  of  Jefferson 
and  Michigan  streets;  (The  Monticcllo) 
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that  in  the  construction  of  said  building, 
and  prior  to  said  date,  said  defendants 
had  caused  an  excavation  to  be  dug  ex- 
tending into  said  Jefferson  street;  that 
while  it  was  the  duty  of  said  defendants 
to  guard  said  excavation  they  were  neg- 
ligent in  this  regard  and  that  plaintiff, 
while  walking  along  said  street  on  the 
night  of  said  day,  tell  into  said  excava- 
tion and  suffered  the  damages  for  which 
he  seeks  compensati.  n. 

The  negligence  charged  against  the 
city  was  that  it  knowingly  permitted  said 
excavation  to  be  and  remain  without  suf- 
ficient guards  to  protect  the  public* 
.  The  city,  having  obtained  leave  of  the 
court  to  withdraw  its  answer  and  to  file  a 
special  demurrer,  demurred  to  said  peti- 
tion for  the  reason  that  seperate  causes  of 
action  against  several  defendants  were 
improperly  joined. 

This  demurrer  was  sustained  by  the 
court  upon  the  ground  that  the  city  not 
having  created  the  danger  could  not  be 
liable  in  this  cause  without  actual  notice 
of  the  dangerous  condition  of  said  exca- 
vation or  unless  it  had  existed  for  such 
length  of  time  prior  to  the  accident  as  to 
charge  it  with  constructive  notice  there- 
of; and  on  the  ground  that  this  constitu- 
ted a  separate  cause  of  action  against  the 
city  because  the  negligence  of  its  co- 
defendants  was  in  not  sufficiently  protect- 
ing the  public  against  a  danger  they  had 
created. 

It  was,  further  claimed  by  counsel  for 
the  city  that  the  action  being  joint  the 
judgment,  if  rendered  against  defendants, 
must  be  joint  and  that  if  the  city  was  re- 
quired to  pay  the  judgment  there  could 
not  be  that  contribution  or  indemnity 
which  the  law  gives  a  municipality  in 
cases  where  it  has  been  required  to  pay 
damages  resulting  from  the  negligence 
of  third  parties. 

This  claim  was  also  sustained  by  the 
court. 

James  B.  PiUiod  and  P.  B.  Wright  for 
plff,  ChasF.  Watts  and  Julian  H.Tyler 
for  the  city. 

Swayne,  Swayne,  Hayes  and  Tyler.C  S. 
vAshley  and  Alex  L.  Smith  for  other  de- 
fendants. 


BARN  ON  REAR  OF  LOT 

Built  Fronting  the  Home  Fronting  on  Another 
Street,  Does  Not  Mnke  a  Foot  Frontage 
Though  It  Hns  an  Entrance  From  Side  Street. 

(Lucas  Count}'  Cora  Pleas— April  Term  1S94.) 

349°3— Daiber  vs  City.  Property  corner 
of  Jefferson  and  18th  street.  The  lot  was 
platted  to  front  100  ft  on  Jefferson  St. 
and  abutted  160  feet  on  18th  street. 
The  house  was  built  fronting  on  Jefferson 
street.  A  barn  on  the  rear  end  of  the  lot 
had  an  entrance  from  18th  street. 
Harmon,  J. 

Defendant  urged  that  while  a  portion 
of  the  assessment-  for  160  feet  on  18th 
street  might  be  illegal  it  was  valid  for  the 
number  of  feet  occupied  by  the  barn; 
that  such  occupancy  of  Ihe  rear  of  the  lot 
made  a  front  footage  of  so  many  feet  on 
18th  street. 

The  court  held,  that  the  barn  having 
been  built  actually  fronting  the  house, 
which  fronted  on  Jefferson  street,  the  use 
of  1 8th  street  was  merely  incidental  to 
an  occupancy  of  the  premises  with  refer- 
ence to  the  frontage  on  Jefferson  street. 

C  H.  Lemmon,  for  plaintiff. 

Horace  Merrill,  Assistant  City  Solicitor, 
for  defendant. 

ASSESSMENT  BY  FRONT  FOOT. 

Application  of  the  Rale  Laid  Down  In  Ha vi land 
y*.  Colnmbiu. 

(Lncaa  County  Com  Plea*— April  Term  1894. ) 

35084— BenUey  vs  City  of  Toledo.  Suit 
to  enjoin  the  collection  of  an  assessment 
for  the  improvement  of  14th  street  by 
paving. 
Harmon,  J. 

The  lot  in  question  abutts  no  feet  on 
14th  street  and  67  feet  on  Adams  street 
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It  is  occupied  by  two  houses,  both  front- 
ing on  Adams  street,  and  each  house 
occupying  a  frontage  of  33 >£  feet  on 
Adams  street  of  the  1<v.  extending  back 
1 10  feet  a*  a  uniform  width  The  assess 
ment  was  made  by  the  front  foot  and  for 
1 10  feet  on  14th  street. 

The  Court  held  : 

The  principle  of  the  rule  of  assessment 
as  laid  down  by  the  Supreme  Court  in 
Havilaud  vs  the  City  of  Columbus  is  that 
an  improvement  011  a  certain  street 
benefits  the  property  on  it  in  proportion 
to  the  frontage  of  each  lot;  applying  that 
rule  to  this  case  only  that  part  of  the  lot 
occupied  by  the  house  on  the -corner  of 
Adams  aud  14th  street  is  benefitted  by 
the  improvement  and  that  part  has  a 
frontage  of  33 #  feet,  so  that  this  lot  can 
only  be  assessed  for  33  #  feet  front  and 
not  for  1 10  feet. 

C.  H.  Lcmnion  and  Geo.  P.  Kirby  for 
plain*  iff. 

C.  F.  Watts  and  Horace  Merrill,  City 
Solicitors,  for  defendant. 


cated  there ;  an  injustice  to  require 
plaintiff  to  pay  the  assessment. 

The  improvement  was  made  ac- 
cording to  plans,  specifications  and 
profiles,  on  file  in  the  office  of  the* 
City  Civil  Engineer,  which  Clearly 
indicated  where  the  improvement 
was  to  be  made.  After  the  ordi- 
nance was  passed  the  property  was 
dedicated  and  the  street  was  graded. 
Defendants  property  was  benefited 
and  he  stood  by  and  allowed  the  im- 
provement to  go  on  without  objec- 
tion. The  Court  is  unable  to  see 
the  injustice  of  requiring  defendant 
to  pay  his  shpre  of  the  expenses  of 
the  improvement,  and  the  fact  that 
the  land,  on  which' a  portion  of  the 
street  was  located  and  constructed, 
was  dedicated  after  the  passage  of 
the  ordinance  providing  for  the 
construction  and  grading  of  the 
street,  constitutes  no  defence  to  the 
assessment. 

Stephen  Brophy  for  plaintiff, 

I.  N.  Huntsberger  for  defendant. 


STREET  IMPROVEMENTS. 

Fact  That  Land  Was  Dedicated  After  the  Im- 
provement  Ordinance  Was    Passed    No  De- 
fense to  Assessment,  the  Benefit  of  Which 
Defendant  J&eceived 

(Lucas  County  Com  Pleas — April  Term  1S94.) 

Toledo  for  use  etc.   vs   Barnes — 
Action  to  enjoin  the   collection  of 
an  assessment  for  grading. 
Harmon,  J. 

Plaintiffs  counsel  contended  that 
the  property  on  which   the  street 


ASSAULT 

With  Intent  to  Commit  Rape.    Incompetent  and 
Immaterial  Evidence  Offered  hj  Defendant. 

(Lucas  County  Com  Pleas— April JTerm  1S94.)  - 

Ryan  vs  Sayen — Action  for  dam- 
ages for  assault  with  intent  to  com- 
mit a  rape. 
Harmon,  J. 

Plaintiff,  a  woman,  charges  de- 
fendant with  making  an  assault  up- 
on her  with  intent  to  commit  -a 
rape  and  defendant  sought,  in  the 
trial  by  jury,  to  show  his  good  rep- 


was  located  was,  at  the  time"  the-utation  as  a  peaceable  and  quiet  citi- 
improvement  ordin^ce  was  passed,  zen.  Objection  to  receiving  the 
private  property  and  that  therefore  evidence  sustained.  Verdict  for 
the  street  could  not  legally,  be  lo-  plaintiff. 
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ACTION    FOK    DAMAGES   FOR   PER- 
SONAL INJURIES. 


Vul j  of  a  Storekeeper  to  Secure  His  Customer's 
Against  Injury  from  Mischievous  or  Danger- 
ous Human  Being*. 
(Court  of  Common  Pleas — General  Term.) 


April  1891. 
Present:    Hon.  Joseph   F.    Daly,  C.J. ; 
Henry  Bischoff,  J.-.,  anil  Roger  A.  Prvor. 

jj. 

AnuaE.  S\vinarto:i,  respondent.  vsG?o. 
Lc  Routillicr.  appellant. 

The  presence  of  a  mischievous  human 
being    on   premises    may  constitute   th  t  i 
danger  against  which  the  law  requires  of 
the  occupant  reasonable  care   to  project 
his  invitee. 


action  it  is  incumbent  on  the  plaintiff  to 
show  the  duty  ami  to  show  its  breach, 
with  a  consequent  injury  to  himself. 

In  the  present  vine,  that  the  plaintiff 
has  suffered  injury  from  the  fact  of  which 
she  complains,  ami  that  the  damages 
awarded  are  11  >t  an  excessive  reparation 
for  the  wrong,  if  such  there  be,  are  not 
the  subject  of  controversy.  The  conten- 
tion is  over  the  two  other  elements  of 
actionable  negligence;  namely,  the  duty 
and  its  breach. 

These  essential  fact*  a  plaintiff  must 

establish,  not   by  a  scintilla  of  evidence 

j  merely,  but  by  pr  >of  reasonably  sufficient 

to  uphold  a  verdict  in  his  favor. 
I      Upon  a  critical  review  of  the  evidence, 
j  our  conviction  is  that  it  suffices  to  support 


A  customer  in  a  store  is  there  by  iiivila-  \  lhe  fact*f™m  which. plaintiff  deduces  the 
lion  of  the  merchant,  who  owe  ,  him  the  dul>'  awl  the  brcach-and  he"<*  the  que* 
dutv  of  readable  care  to  secure  him  j  tion  for  adjudication  is:  Do  those  facts 
again*  injury,  as  well  from  the  imscon-  i  s!,ow  a  Ca9e  ^  actionable  negligence?  In, 
duel  of  the  merchant's  employ  tes  as  fro:a  j  other  WOrds'  Ca"  k  be  affirmea  °f  thc 
the  dangerous  condition  of.  his  premises;  ]  faCtS'  °9  a. legaI  concl«sion.  that  **>'  in~ 
1.111I  for  breach  of  duty,  with  consequent !  volvc  a  violation  of  duty  to  the.plaintiff ? 
injury,  the  customer  may  maintain  an  ac-  j  lt  ls  concealed  thatat  the  tunc  of  her  in- 
lion  for  negligence  against  the  merchant, :  jnry.thc  plaintiff  was  on  the  defendant's 

In  an  action  for  jftrannal  injury  the  premies  by  his  invitation  and  for  his  ad- 
plair.tiff  had  a  verdict  for  $10,000.  j  vantage,  and  that  she  suffered  the  hurt  by 

A  motion  on  thc  minutes  for  a  new  trial  j  effect  of  a  mischievous  agency  opera'tmp- 
being  denied,  judgment  was    rendered; 
and  thc  appeal  is  from  thc  judgment  and 
the  order  denying  a- new  trial. 

While  a.  customer  An  defendant's  drv 
tff>o:ls  store,  plaintiff's  eye  was  put  out  by 
a  pin  snapped  or  shot  by  a  cash  boy. 

Other  facts  appear  in  thc  op.inion. 

j.  Dcfchanty  for  appellant. 

Hatch  &  Wickcs  for  respondent. 


Prvor,  J. 

The  ground  of  an  action  for  negligence 
is  the  breach  of  a  duty  owing  by  the  de- 
fendant to  the  plaintiff.    To  sustain  such 


on  thosCpremises,  of  which  she  was  with 
out  notice.  But  this  is  not  enough.  To 
complete  a  case  of  actionable  negligence 
011  the  theory  under  consideration,  the 
plaintiff  must  go  farther  and  show  the  dc- 
fendnt  responsible  for  thc  harmful  agency 
by  proof  that  it  exists  in  consequence  of 
his  want  of  care.  Imposing  authority 
might  be  adduced  for  the  proposition  that 
the  duty  of  defendant  was  more  absolute — 
that  is,  not  to  permit  the  hurtful  agency 
on  his  premises  (Beck  vs  Carter,  68  N.  Y., 
283,  292,  and  citations);  but  we  prefer  to 
limit  his  liability  to  the  absence  of  proper 


100 


TOLEDO  LEGAL  NEWS. 


diligence  iu  the  protection  of  the  plaintiff   responsible  forthe  brutalities  of  such  sub- 
(Coughtry  vs  The.  Globe,  &  etc.,  56  N.  Y., 
124;  Bennett  vs  R.  R.  Co.  102  V.  S.f  577)- 
It -being  settled  law  that  an  occupant  of 
land  is  bonnd  to  use  ordinary  care  and 
diligence  to  keep  the  premises  in  a  safe 
condition  for  the  presence  of  persons  who 
come  thereon  by  his  invitation,  express 
cr  implied,  or  for»ahy  other  purpose  bene- 
fical  to  him  (2  S.  &  R.  on  Neg.,  sec.  7°4); 
*  the  questions  presented  by  the  facts  as 
found  are:  first,  were  the  premises  in .  an 
unsafe  condition,  in  the  legal  sense;  and. 
second,  if  so,  was  that  condition  the  ef- 
fect of  defendant's  want  of  care  and  dili- 
gence ? 

Had"  plaintiff  sustained  the  injury  from 
-a-  defect  in  the  premises  or  iu  machinery 
upon  them,  assuming  negligence  in  keep- 
ing them,  the  liability  of  the  defendant 
would  be  beyond  dispute.     But   here  the 
injury  was  inflicted  by   the  act  of  a  boy 
with  a  propensity  to  mischief,  in  the  em- 
ploy of  defendant  and  by  him  placed 
on  the  premises,  in  a  position  to  do  the 
injury.     Why  does  not  such  boy,  so  em- 
ployed and   placed,  constitute  a  danger 
upon  the  premises  as  effectual  for  evil  as 
a  trap  door,  or  pitfall,  or  a  dilapidated 
stairwa>  ?    That  the  cause  of  the  injury 
nesd  not  bean  inanimate  agency  is  shown 
by  the  decision  in  Loomisvs  Ferry  (17 
Wend.,  107),  where  held,  that  even  a  tres- 
passer may  majjitain  an  action  for  the  bite 
of  a  ferocious  dcjg  left  at  large  on  the  de- 
fendant's lot  (Carroll  vs  R.  R.  Co.,  $  N. 
Y.,  126,  136). 

In  Mallach  vs  Ridley  (24  abb.  N.  C,  172, 
xSi)  it  is  said  that  "the  storekeeper  in- 
vites-the  public  to  enter  his  premises  and 
to  subject  themselves  to  the  'custody  and 
con t col  of  his  subordinates,  and  by  parity 
of  reasoning"  (with  that  prevailing  in 
common  carrier  cases)  "lie  should  be  held 


ordinates,  even  when  thev  are  not  com- 
mitted in  the  strict  line  of  their  employ- 
ment,1' 

In  Dean  vs  St.  Paul  Union  Depot  Co. 
(37  Am.  &  Eng.  RR.  Cas.,  360)  the  CoHrt 
said  that  •*' the  defendant  was  bound  to 
use  ordinary  care  and  diligence  to  keep* 
its  premises  in  a  safe,  condition  for  those 
who  legitimately  came  there.  It  had*  no 
more  right,  therefore,  to  knowingly  and 
advisedly  employ,  or  allow  to  be  em- 
ployed in  its  depot  building  a  dangerous 
Or  vicious  man  than  it  would  have  to  har- 
bor a  ferocious  or  savage  dog  or  to  permit 
a  pitfall  or  trap  into  which  a  passenger 
might  step  as  he  was  passing  to  or  from 
his  train." 

The  case  at  bar  may  be  new  in  the  in- 
stance, but  not  in  the  principle;  and  in  the 
absence  of  authority  to  the  contrary,  upon 
the  analogies  of  the  law  and  the  dictates 
of  common  sense,  we  adjudge  that  the 
presence  of  the  boy  on  the  premises,  with 
the  propensity  to  evil-doing,  was  ardanger 
against  which  it  was  the  duty  of  the  de- 
fendant, by  the  exercise  of  proper  care, 
to  protect  the  plaintiff. 

We  hold,  furthermore,  that  having  in- 
vited-the  plaintiff  into  his  store  for  his 
benefit,  and  having  authorized  and  in- 
duced her  to  confide  in  the  good  conduct 
of  his  servants,  to  whom  in  the  transaction 
of  his  business  he  committed  her,  he 
thereby  assumed  tue  duty,  by  the  ex- 
ercise of  reasonable  care,  of  protecting 
her  from  injury  by  the  misconduot'of  such 
servants;  and  that  he  is  answerable  to  her 
for  any  injurv  she  has  sustained  by  such 
misconduct,  which,  in  the  exercise  of 
reasonable  care,  he  might  have  prevented. 
The  verdict  involves  the  fact  of  his  fail- 
ure in  the  exercise  of  the  duty  so  incum- 
bent upon  him  (Sutter  vs  Vandetveer,  122 
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X»  Y.,  652,  654),  and  we  are  to  inquire 
whether  the  evidence  suffices  to  justify 
the  finding  of  the  jury. 

The  proof  is  ample  to  authorize  those 
inferences;  that  the  defendant  kept  in  his 
store  a  number  of  "cash  boys"  for  attend- 
ance on    customers;  .that  among  these 
.boys  the  propensity  and  habit  of  "snap- 
ping pins' Vat  objects  and  persons  in  t'.ie 
store  was  prevalent;  that  this  snapping 
or  shooting  pins  by  these  boys  was  likely 
to  inflict  injury  on  defendant's  customers, 
and  did,  in  fact,  inflict  the  injury  of  which 
the  plaintiff  complains;  that  this  habit  of 
snapping  or  shooting  pins  by  these  boys 
had  existed  .  for  months,  and  was  known 
or  ought  to  have  been  known  by  the  de- 
fendant; that  no  reasonably  sufficient  pre- 
caution was  taken  by  htm  to  suppress  the 
dangerous  practice>ahd   that  he  had   not 
exercised  a  reasonable  degree  of  care  and 
diligence  to  secure  the  plaintiff  against 
nijnry  from  such  dangerous  practice. 

Such  being  the  duty  of  the  defendant 
and  its  breach  to  the  injury  of  the  plaint- 
iff, and  no  contributory  negligence  being 
imputed  to  her,  the  right  on  her  part  to 
reparation  in  damages  for  the  wrong,  is 
clear  and  incontestable. 

We  are  further  of  the  opinion  that  plain- 
tiff's cause  of  action  is  so  supported  by 
the  proof,  that  the  Court  is  not  at  liberty 
to  set  aside  the  verdict  as  against  the 
weight  of  evidence  (Nelson  vs  R.  R.  Co., 
herewith  decided).  Hence,  the  judg- 
ment must  be  affirmed;  unless  the  excep- 
tion to  the  refusal  to  dismiss  the  complaint 
1*  valid,  or  there  be  prejudical  error  in 
the  charge,  or  hi  the  admission  or  exclu- 
sion of  evidence. 

On  the  conclusion  of  the  plain  tiff's  case, ' 
and  again  at  the  close  of  all  the  evidence, 
the  defendant  moved  to  dismiss  the  com- 
plaint on  the  ground  that  the  cause  of  ac- 


tion pleaded  was  unproved.  But  it  is  ob- 
vious, on  inspection  of  the  complaint, 
that  it  proceeds  as  well  upon  the  duty  of 
the  defendant  to  protect  the  plaintiff  from 
danger  on  his  premises,  as  upon  his  duty 
to  secure  her  against  injury  by  his  ser- 
vants in  the  course  of  their  employment. 
The  Court,  also,  put  the  case  to  the  jury 
on  the  same  theory.  To  the  charge  itself 
no  exception  was  taken;  and,  indeed,  it 
was  unexceptionable. 

Three  requests  called  upon  the  Court  to 
charge  that  there  was  not  evidence  to  sup- 
port specific  propositions  of  fact.  On  a 
motion  to  nonsuit  or  dismiss,  it  is  un- 
doubtedly the  duty  of  the  Court  to  deter- 
mine what  the  evidence  is;  but  submitt- 
ing the  case  to  the  jury,  it  is  a  question 
whether  the  Court  may  rightly  instruct 
them  that  there  is  no  proof  of  a  particu- 
lar fact.  -  That  matter  being  already  de- 
cided by  the  Judge,  the  deliberations  of 
the  jury  arc  conducted  on  the  assumption 
of  some  evidence  of  every  essential  fact; 
and  their  function  is  only  to  determine 
the  sufficiency  of  the  evidence.  However 
this  may  be,  there  was  adequate  evidence 
of  the  facts  suggested  by  appellant;  and 
so,  his  requests  were  properly  denied. 

The  other  requests  proceed  oa  the  sup- 
position that  no  .recovery  could  be  had 
unless  the  injury  to  plaintiff  was  caused 
by  a  servant  in  the  line  of  his  employ- 
ment; whereas,  it  is  already  apparent  in 
this  opinion  that  his  liability  stands  well 
upon  another  and  different  principle  of 
law. 

The  vicious  habit  of  the  boys  was  ad- 
missible in  evidence,  berth  as  a  substantive 
fact  in  the  cause  and  as  affecting  defend- 
ant's knowledge  of  the  danger  incurred 
by  plaintiff- on  his  premises. 

A  statement  of  a  witness  to  a  third  party 
not  of  the  res  gestae \  and  not  tending  to 
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impeach  his  te  timony  in  chief,  is  clearly 
incompetent  even  on  cross-examination. 
If,  however,  there  Was  error  in  the  exclu- 
sion, it  was  nannies:*,  because  of  the  in- 
troduction of  thi  statement  at  a  subsequ- 
ent stage  of  the  trial.  -    N 

Similarly,  the  error,  if  any,  in  a' lowing 
the  question  to  plaintifFs*  superintendent 
was  innocuous,  because  the  answtr  was 
iu  favor  of  the  defendant.  Besides,  no 
ground  of  objection  was  specified. 

Evidence  by  the  plaintiff  explanatory  of 
her  procrastination  in  bringing  suit  we 
are  not  at  liberty  to  con d emu  as  imma- 
terial, since  in  his  brief  before  us  appel- 
lant carefully  inserts  the  statement  that 
"this  action  was  commenced  three  days 
before  the  day  on  which  it  would  have 
been  outlawed."  If  the  fact  of  the  delay 
be  deemed  of  effect  upon  us,  it  could 
haidly  have  been  without  influence  with 
die  jury. 

In  the  absence  of  error  in  the  record  we 
affirm  the  judgment. 

Judgment  and  order  affirmed  with  costs. 

Daly  C.  J.,  and  Bischoff,  J.,  concur. 
~N.  Y.  Law  Journal. 


POINTS  IN  PERSONAL  INJURY 
CASES- 

Court  of  Common  Pleat— General  Term. 

Nbw  York,  April,  1894. 

Present:  Hons.  Henry  W  Bookstaver^ 
P.  J.;  Henry  Bischoff,  Jr  ,  and  Roger  A. 
Pryor.J.J. 

John  Doherty,  respondent  vs  Samuel 
Lord,  Jr..  et  ar,  appellants. 

Rejection  of  a  juror,  jn  the  exercise  of 
discrection,  because  of  a  general  prejudice 
against  plaintifisln  actions  to  recover  dam- 
ages for  personal  injuries^  sustained. " 

An  averment  in  a  complaint'  that  de- 
fendants were  the  owners  of  a  truck  and 
two  horses,  which  were  in  the  possession 
of  and  being  driven  ty  defendant's  ser- 


vants. ~Heldy  Sufficient,  without  special 
allegation  that  they  were  being  driven 
in  the  .course  of  the  servant's  eniploy- 
-ncnt. 

Under  an  averment  that  plaintiff  vas 
prevented  for  one  month  from  attending 
to  his  business  without  pleading  special 
rlpmage,  evidence  is  admissible  slowing 
nature  of  employment  and  value  of  earn- 
ings. 

Under  a  general  allegation  of  damages 
the  plaintiff  is  entitled  to  recover  for  snch 
pain  and  suffering  aShe  is  reasonably  cer- 
tain to  endure  in  the  future* 
x  Evidence '  that  the  truck  bore  defend- 
ants name,  Held \  prima  Jacie  proof  of 
ownership,  and  that  the  driver  in  charge 
of  it  was  their  servant. 

Admission  of  evidence  sustained  tend- 
ing to  impeach -the  credibility  of  a  witness 
by  showing  that  he  made  statements  out 
of  Court  conflicting  wit  li  his  testimony  on 
the  trial. 

If  a  charge  on  the  whole  presented  the 
questions  fully  and  fairly,  so  that  the  jury 
were  not  misled,  ah  exception  to  a  part 
which,  standing  alone, ^11  ay  be  open  to 
adverse  criticism,  will  not  be  avifablc  for 
the  assignment  of  error. — N.  Y.  Law 
Journal. 


RlJS  JUDICATA. 

In  Johnson  Steel  Streetttail  Co.  vs  Wil- 
liam Wharton, -J-.,  Co.,  Limited,  decided 
in  the  Supreme  Court  of  the  United  States 
in  March,  1694  (*4  Supt.  Ct,  R.,  608).  it 
was  held  that  the  application  of  the  doct- 
rine of  res  judicata  is  in  no  wise  affected 
by  the  fact  that  the  amount  in  controversy 
in  the  formef  suit  was  so  small  at  to  pre- 
vent the  defeated  party  from  securing  a 
review  of  .the  judgment  by  an  appellate 
Court. 

The  Court,  after  eking  preview  lecis 
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ious'inthc  Federal  Courts,  proceeded  as 
(o  lows:  *  ••  In  all  of  th.se  cases,  it  will  be 
(/-.served,  the  question  considered  was  as 
to  the  effect  to  be  given  by  the  Court  of 
original  jurisdiction  to  the  judgment  in  a 
previous  case  between  the  same  parties 
or  their  representatives,  and  involving  die- 
same  matter  brought  up  in  a  subsequent 
suit.  I;i  no  on**  of  them  is  there  a  sug- 
gestion tliat  the  determination  of  that 
question  by  the  Court  to  which  it  was  pre- 
sented sh<  >ukl  l*e  controlled  by  the  inquiry 
w:  et'  er  the  judgment  in  the  first  action 
could  be  reviewed  upon  appeal  or  writ  of 
error. 

"The  counsel  for  the  plaintiff  in  error, 
in  support  of  his  position,  referred  to  the 
clause  of  the  Constitution  declaring  that 
t  e  judicial  power  of  the  United  States 
shail  be  vested  in  one  Supreme  Court,  and 
in  such  iuferior  C  ants  as  the  Congress 
may* from  time  to  time  ordain  and  estab- 
lish, and  to  the  clause  providing  that  the 
judicial  power  of  the  United  States  shall 
extend  to  all  casts  in  law  or  equity  men- 
tioned in  that  instrument.  But,  except 
in  the  caser.  especially  enumerated  in  the 
Constitution,  ami  of  which  this  Court  may 
take  cognizance  without  an  enabling  act 
of  Congress,  the  distribution  of  the  judi- 
cial power  of  the  United  States  anion?  the 
Courts  of  the  United  States  is  a  matter 
entirely  within  the  control  of  the  legisla- 
tive branch  of  the  Government.  And  it 
has  never  been  supposed  that  Congress, 
when  making  this  distribution,  intcuded 
to  change  or  modify  the  general  rule — 
oavingits  foundation  in  a  wise  public  pol- 
cy,  and  deeply  imbedded  in  the  juris- 
prudence of  all  civilized  countries — that 
the  final  judgment  of  a  Court  (at  least  one 
of  superior  jurisdiction),  competent,  under 
the  law  of  its  creation,  to  deal  with  the 
parties  and  the  subject-  matter,  and  having 


acquired  jurisdiction  of  the  parties,  con- 
cludes, those  parties  and  their  privies  in 
respect  to  every  matter  put  iu  issue  "by  the 
pleadings  a  d  determined  by  such  Court. 
This  rule,  so  essential  to  an  orderly  and 
effective  administration  of  justice,  would 
lose  much  of  its  value  if  it  were  held  to  be 
inapplicable  to  th,se  judgments  in  the 
Circuit  Courts  of  the  United  States  which , 
rjy  reason  of  the  limited  amount  involved, 
could  not  be  reviewed  bv  this  Court. 

•The  inquiry  a*  to  the  conclusiveness 
of  a  judgment  in  a  prior  suit  between  the 
same  parties  can  on!y  be  whether  the 
Court  rendering  such  judgment — what- 
ever the  nature  of  the  question  decided  or 
the  value  of  the  matter  in  dispute — had 
jurisdiction  of  the  parties  aud  the  subject 
matter,  and  whether  the  question  sought 
to  be  raised  in  the  subsequent  suit  was 
covered  by  the  pleadings  and  actually  de- 
termined in  the  former  suit.  The  exis- 
tence or  nonexistence  of  a  right  in  either 
party  to  have  the  judgment  in  the  prior 
suit  re-examined,  upon  appeal  or  writ  of 
error,  cannot,  in  ariy  case,  control  this  in- 
quiry. Nor  can  the  -possibility  that  a 
party  may  legitimately  or  properly  divide 
his  causes  of  action  so  as  to  have  the  mat- 
ter in -dispute  between  him  and  his  adver- 
sary adjudged  iu  a  suit  that  cannoc,  after 
judgment  and  by  reason  of  the  limited 
amount  involved,  be  carried  to  a  higher 
Court,  affect  the  application  of  the  general 
rule.  Whatever  mischiefs  or  injustice 
may  result  from  such  a  condition  of  things  * 
must  be  remedied  by  legislation  regulat- 
ing the  jurisdiction  of  the  Courts  and  pres- 
cribing the  rules  of  evidence  applicable 
to  judgments.  Looking  at  the  reasons 
upon  which  the  rule  rests,  its  operatiou 
cannot  be  restricted  to  those  cases  which, 
after  final  judgment  or  decree,  may  be 
taken  by  appeal  or  writ  of  error  to  a  Court 
of  appellate  jurisdiction.,,— N.  Y.  Law 
Jonrnal. 
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APPOINTMENT  OF    MINOR  AS  AD- 
MINISTRATOR VOID. 

It  dividual  Liability  of  Minor  Attempting  te  Act 
as  Administrator. 

Supreme  C<.  urt— General  Term. — First  Depart  - 

ment. 

April,  1S94. 

Present:  Hons.  Charles  H.  Van  Brunt, 
P.  J.;  David.  L.  Follett  and  Alton  B. 
Parker,  J.  J. 

Katharine  L>  Knox,  respondent,  vs 
Henry  Noble  appellant. 

The  appointment  by  a  Surrogate  of  a 
minor  as  administrator  of  an  estate  is 
void,  and  a  contract  entered  into  by  a 
minor  so  appointed  is  void,  so  far  as  it 
attempts  or  purports  to  bind  the  estate. 

As  a  person  attempting  to  enter  into  a 
contract  in  a  representative  capacity,  and 
having  no  authority  to  act  in  such  capac- 
ity, is  bound  individually,  a  minor,  ap- 
pointed administratrix,  has  a  cause  of 
action  to  set  aside,  on  equitable  grounds, 
"a  sale  purporting  t6  have  bden  made  by 
her  as  such,  in  order  to  relieve  herself 
individually  from  any  claims  which 
might  be  attempted  to  be  enforced. 

Appeal  from  interlocutory  judgment 
overruling  demurrer  to  the  complaint. 

H.Hoyt  for  appellant;  L.  Birdseye  for 
respondent. 
Van  Brunt,  P.  J. 

This  action  is  brought  by  the  plaintiff 
individually  to  set  aside  a  sale  attempted 
to  be  made  by  her  as  the  administratrix 
of  her  deceased  husband,  upon  the  ground 
hat  at  the  time  of  granting  the  letters  of 


administration  she  was  a  minor,  and  that 
the  sale  was  made  under  the  fraudulent 
representations  and  inducements  of  the 
defendants,  and  that  the  consideration 
paid  was  inadequate. 

The  main  question  involved  upon  this 
appeal  is  whether  letters  of  administra- 
tion issued  by  the  Surrogate  to  a  miuor 
are  or  are  not  void. 

It  is  argued  that,  as  it  is  well  establish- 
ed that  the  granting  of  letters  of  admin- 
istration by  the  Surrogate  are  conclusive 
as  to  his  jurisdiction,  the  question-  as  to 
eligibility  of  the  plaintiff  to  the  office  of 
administratrix  cannot  be  inquired  into 
collaterally.  We  think  the  question  as  to 
whether  the  plaintiff  could  legally  be  ap- 
pointed administratrix  of  her  deceased 
husband,  she  being  a  minor,  has  no  rela- 
tion whatever  to  the  question  as  to  the 
jurisdiction  of  the  Surrogate  to~grant  let- 
ters coadministration;  and  here  is  where 
the  confusion  has  arisen. 

An  examination  of  section  2660  of  the 
Code,  as  it  existed  at  the  time  of  the  issu- 
ing of  the  letters  of  administration  in 
question,  will  show  tha{  the  eligibility  of 
a  petitioner  to  appointment  as  adminis- 
trator has  no  connection  with  the 
facts  upon  which  the  {jurisdiction  of 
Surrogate's  Court  to  grant  letters  of  ad- 
ministration upon  the  estate  depends. 
The  section  says:  "A  person  entitled 
absolutely  or  contingently  to  administra- 
tion upon  the  estate  of  an  intestate  may 
present  to  the  Surrogate's  Court  having 
jurisdiction  a  written  petition,  duly  veri- 
fied, praying  for  a  decree  awarding  letters 
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of  administration  either  to  him  or  to  such 
other  person  or  persons,  having  a  prior 
right,  as  may^be  entitled  thereto,  or  in 
the  alternative  as  the  petitioner  elects; 
and  if  necessary  that  the- persons  required 
to  be  cited,  as  required  in  the  next  sec- 
tioubut  one,  may  be  cited  to  show  cause 
why  such  decree  should  -  not  be  made. 
The  petition  must  set  forth  the  petition- 
er's titk"  (it  is  clear  that  what  is  meant 
by  this  provision  is  .the  relationship  under, 
which  the  petitioner  claims)  ♦'the  facts 
upon  which  the  jurisdiction  of  the  Court 
to  grant  letters  of  administration  npon 
the  estate  depends;  and  the  names  of  the 
husband  or  wife,  if  any,  and  of  the  next 
of  kin  of  the  decedent,  so/ar  as  they  are 
known  to  the  petitioner  or  can  be  ascer- 
tained by  him  with  due  diligence." 

It  is  thus  seen  that    the    facts    upon 
which  the  jurisdiction  of  the  Court,  to 
grant  letters  depend  do  not  include  the 
petitioner's  title,   and  are,  by  the  very 
language  of  the  section,  excluded.  *  And, 
therefore,    when  it-  has  been  held   that 
the  grant  of  letters  x>f  administration  is 
conclusive  as  to  the  Surrogate's  jurisdic- 
tion, it  has  only  been  decided  that,  the 
granting  of  such  letters  is  conclusive  as 
to  the  facts  npon  which  the  jurisdiction 
of  the  Court  to  grant  letters  upon  the  es- 
tate depend,  and,  as  already,  seen,   the 
petitioner's  title  is  not  one  of  them,'  nor 
is  the  petitioner's  eligibility  tp  the  office 
While,  therefore,  the  decree  of  the  Sur- 
rogate  is  conclusive  as  to  all  the  facts 
Necessary  for  his  jurisdiction,-  it  imports 
nothing  as  to  the  eligibility  of  the  person 


to  whom  the  letters  are  issued.  The 
statute  expressly  prohibits  the  granting 
of  letters  to  a  person  convicted  of  an  in- 
famous criine^  or  to  one  incapable  of 
making  a-  contract,  or  to  a  person  who  is 
under  twenty-one  years  of  age,  -&c.  Can 
it  be.  said  that  the  Surrogate  by  his  ipse 
dixit  can  repear  the  statute*  it  being 
manifest  that  the  question  of  the  eligi- 
bility of  the  persoir  proposed  to  be  ap- 
pointed administrator,  is  not,  one  of  the 
jurisdictional  facts?  It  wpuld.be  a  mon- 
strous proposition^  hold  that  any  judi- 
cial officer  can,  by  his  mere  will,  over- 
ri4e  the  express  -  prohibitions  of  the 
statute. 

The  question  of  the  age  of  this  petitio- 
ner was  in  no  respect  presented  to  the 
Surrogate  for  adjudication;  no  such  issue 
was  before  him,  and  his  jurisdiction  to  ap- 
point an  administrator  did  not  depend  up- 
on any  such  inquiry.  And  in  this  respect 
the  case  at  bar  differs  from  those  of  Rod- 
erigas  vs  East  River  Savings  Bank  (63  N. 
Y.,  46  and  76  N.  Y.,  316)  and  Bolton  vs 
Schicren  (135  N.  Y.,  70). 

In  those  cases  the  question  before  the 
Surrogate  was  as  to  his  right  to  act  at  all, 
and  he  having  determined  the  question  of 
jurisdiction,  it  was  held  that  such  adjudi- 
cation could  not  be  attacked  collaterally. 
The  right  of  the  Surrogate  in  the  case  at 
bar  to  appoint  an  administrator  could  not 
be  attacked  collaterally;  but  when  he 
selects  a  person  whom  the  statutes  says 
he  shall  not  appoint  as  such  administrator, 
after  having  determined  to  appoint  such 
an  officer,  his  act  is  absolutely  void.    Such 
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was  the  role  laid  down  in  Carow  vs  Mo- 
watt  (2  Ed*.  Chy.,  58),  in  which  it  was 
held  that  not  only  was  the  appointment  of 
a  minor  void,  but  he  could  not  be  called 
to  account  for  any  portion  of  the  estate, 
whieh  he  had  received.  It  seems,  there- 
fore, reasonably  clear  that  the  appoint- 
ment by  the  Surrogate  of  the  plaintiff  was 
void;  and  that  the  contract,  as  far  as  the 
plaiutiff '  attempted  to  bind  the  estate  of 
her  husband,  was  also'  void. 

But  it  is  a  familiar  principle  that  a  per- 
son attempting  to  enter  into  a  co  a  tract  in 
-  a  representative  capacity,  havin&jio  au- 
thority to  enter  into  such  contract  in  such 
capacity,    is-  bound    individually.     And 
hence,  even  if  this  plaintiff  had  no  author- 
ity to  enter  into  the  contract  as  the  ad- 
ministratrix of  h.2T  husband,  because  of 
the  invalidity  of  her  appointment,  she 
would  have  been  held  individually  had  it 
not  been  for  her  minority.    And  even  if 
the  contract  was  entered  iut6  at  a  time 
when  she  was  a  minor,  unless  repudiated 
within  a  reasonable  time  after  she  became 
of  age  she  might  be  "held  upou  it.    The 
plaintiff,  by  this  action,  comes  into  <2ourt 
:  and  seeks  to  disaffirm  this  contract,  alleg- 
ing that  it  was  entered  into  while  she  was 
.  a  minor,  further  alleging  that  it  was  ob- 
tained by  fraud,  and  that  she  seeks  to 
avoid  "the  personal  responsibility  which 
•   wbuld  arise  against  her  t>ecause  of  her 
entry  into  the  contract,  as  administrator 
of  her  husband,  without  having  the  au- 
thority so  to  act 

It  seems  to  us  thai  she  has  a  right  to 
maintain  this  action  to  relieve  herself  in 


dividuaUy  from  any  claims  which  might 
be  attempted  to  be  enforced  against  her. 
The  estate' which  she  seemed  to  represent^ 
has  no  interest  in  this  question.  It  is  not 
bound  by  the  contract  and  is  not  at  aM  in- 
terested in  the  question. as  to  whether  the 
plaintiff  individually  is  or  is  not  so  bound'. 
She  alone  is  interested  in  the  question  as 
to  whether  she  is  to  be  liable  to-the  de- 
fendants for  damages  in  attempting  to 
enter  into  a  contract  without  authority. 

We  are  of  opinion,  therefore,  that ,  the 
judgment  should  be  affirmed,  with  costs, 
with  leave  to,  defendants  to  withdraw  de- 
murrer, and,  on  payment  of  costs,  of  Court 
below  "and  of  this  Court,  tp  answef. 

FOLLBTTand  Parkrr,  JJ.,  concur,' 


a*d  RECORDS. 

We  have  utieqiialed  facilities  for  doing 
the  mest  approved  brief  and  record  work . 
•Proofs  are  all  read  by  men  familiar  with 
Legal  terms. 

Our  Gtec^s 

are  reasonable  and    we  guarantee  "our 
work  to  be  absolutely  correct 
.  Your  inquiry  0r    order  will    receive 
prompt  attention. 

pe  ToIMi  Legal  Hews  {0., 

LOCK  BOX  25, 

TOLEDO,  OHiO. 
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Sixth^  Judicial  Circuit 


,.    .  JUDGES. 
Hon.  C.  S.  Bentlejr,  Bryan,  O. 
Won.  G.  R.  Hayn**,  Toledo,  O. 
Hon.  C.H.  Scfibner,  Toledo,  O. 


CIT?  GAS  PLANT 

Is  Public  Property  Within  the  Weaning  of  Sec- 
tion a,  Article  ^11,  of  the  Cbnstitution,  and  the 
Legislature  has  Power  to  and  has  Exempted 
it  from  Taxation.  Construction  and  Applica- 
tion of  Law  pfM8$i,  8S  Ohio  Laws,  Page  95. 
Meaning  of  the  Word  "Town"  as  Used  in  that 
Statute. 

(Wood  County  Circuit  Court,  April  'Term,  1894 
Present  Hons.  C,  S,  Bentley,  t>.  J.,  Chas.  H, 
Scribner  and'  James  H.  Day*  J,J.) 

The  City  of  Toledo  vs.  Yeager, 
Treasurer  of  Wood  County,  Ohio. 
Opinion  by  Bentley,  J.     (Orally.) 
In  brief,  this  is  an  action  to  en- 
join the  Treasurer  of  Wood  county 
from  collecting  a  certain  tax  which 
has   been    assessed    upon    certain 
property  owned  by  the  City  of  To- 
ledo, on  the  ground,  as  plaintiff  al- 
leges, that  all  of  the  property  so  as- 
sessed is  by  law  exempt  from  taxa- 
tion, and    the  simple  and    single 
question  is  presented,  whether  or 
not  the  property  in  question  is  by 
law  thus  exempt.    The  property  is 
the  city  gas  line,  wells,   fixtures, 
machinery  and  appliances  connect- 
ed with  the  gas  pipe  line  which  was 
made  and    acquired   by   the    city 
under  the  provisions  of  the  statutes 
1889,  86  0,L.,  p.  7.    We  have  con- 
.  sidered  and  have  in  view  those  gen- 
eral principles  of  equity  and  justice 
which  the  counsel  for  the  parties 


here  have  so  carefully  discussed 
orally  and  in  their  written  argu- 
ments, but  at  last  the  discussion 
comes  down  Simply  to  the  concrete 
and  pertains  to  two  main  proposi-. 
tions  only,  and  these  we  must  de: 
cide  in  view,  of  course,  of  those 
general  principles. 

The  main  question  may  be  con- 
sidered as  of  two  phases  for  the 
consideratibn  of  the  Court — one  is 
whether  the  Constitution  of  the 
State  allows  the  General  Assembly 
to  pass  any  law  that  will  exempt 
from  taxation  property  of.  this  par- 
ticular nature  and  which  is  applied 
to  such  particular  use  as  is  shown 
in  this  case,  and,  the  other  question 
is,  whether  the  Legislature  have  in 
fact  undertaken  by  a  law  to  exempt 
this  property. 

I  will  briefly  call  attention  to  the 
provisions  of  the  Constitution, which 
is  section  2 .  of  Article  XII.  and 
leaving,  out  provisions  not  germane 
to  this  inquiry,  the  portion  of  it  ap- 
plicable to  it  would  read  as  follows: 
"Laws  shall  be  passed  taxing  by 
uniform  rule  all  *  *  *  real  and 
personal  property  according  to  its 
true  value  in  money  *  *  *  but 
public  property  used  exclusively  for 
any  public  purpose  *  *  *  may 
by  general  laws  be  exempted  from 
taxation." 

Is  the  property  in  question  here 
public  property,  used  exclusively 
for    any    public    purpose?      It    is 
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claimed  that  it  is_not.  It  is  argued 
that  while  perhaps  some  of  the  uses 
to  which  this  property  is  applied 
may  be  public,  yet,  other  uses  to 
which  it  is  devoted  are  not  public; 
^at  least  not  exclusively  public,  but 
private,  and  therefore  '  the  Legisla- 
ture had  no  power  to  *  exempt  it 
from  taxation. 

It  is  argued  that  property  may 
be  public  and  yet  not  used  exclus- 
ively for  public  purposes,  and  of 
course  that  is  true.  „  This-  property 
must  appear  to  be  devoted  exclus- 
ively to  some  public  purpose  or  the 
Legislature  can  not  exempt  it  from 
taxation. 

•  In  our  view  of  the  case,  this 
question  is  to  all  intents  and  pur- 
poses settled  by  the  Supreme  Court 
of  the  State  in  the  case  of  the  State 
of  Ohio  vs.  the  City  of  Toledo,  48th 
Ohio  State  Reports,  at  page  112 
and  following.  The  Court  in  that 
case  discuss  at  length  the  pro- 
visions of  the  Statute  under  which 
this  property  was  acquired,  and  a 
great  share  of  the  opinion  is  de- 
voted to  the  discussion  as  to  whether 
or  not  the  act  is  constitutional  as  it 
involves  the  question  and  necessity 
of  taxation;  whether  this  property 
is  to  be  so  applied  to  a  public  use 
that  within  the  confessed  limits  of 
the  power  of  taxation,  taxes  may  be 
levied  for  its  acquirement  and  main- 
tenance, and  the  final  conclusion  at 
which  the  Court  arrives  is  stated  in 


the  second  proposition  of  the  syila- 
bus:  x  "The  supplying  of  municipal 
corporations  and  their  citizens  with 
natural  ^as  is  a  public  use  or  pur- 
pose, for  which  the  taxing  power 
may  be  constitutionally  exercised." 
Of  course  the  opinion  went  much 
more  into  detail  than  the  mere 
statement  of  this  proposition,  and  it 
renders  clear  what  was  intended  by 
the  Supreme  Court  to  be  embodied 
in  that  syllabus. 

It  was  argued  there  as  Tiere  that 
while  this  gas  wa3  to  be  used  par 
tially  for  thfc  lighting  and  heating 
of  public  structures  and  public 
buildings,  yet  it  was  also  to  be  ap- 
plied for  the  private  uses  of  the  cit- 
izens, and  yet,  after  considering  in 
many  paragraphs  that  argument, 
the  Court  comes  to  the  conclusion 
that  notwithstanding  that  contem- 
plated use,  the  whole  matter  is  a 
public  matter,  and  the  property  is 
to  be  devoted  to  a  public  purpose. 

Now  we  think  it  necessarily  fol- 
lows that  if  this  property  is  in  fact 
devoted  to  the  purposes  contem- 
plated by  the  act  and  to-those  only, 
that  part  of  the  argument  is  con- 
clusively settled  by  this  judgment 
of  -the  Supreme  Court  in  State  vs. 
Toledo. 

Of  course,  as  stated  in  the  argu- 
ment of  one  or  more  of  the  counsel, 
private  corporations  or  individuals 
might  have  gone  into  this  business, 
and  it  is  argued  that  because  the 
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private  property  of  individuals  or  a 
corporations  thus  engaged  in  this 
business  of  lighting   and   heating 
might  not  be  held   to  be  property 
devoted   to  a  public  use,  no  more 
is  property  owned  by  the  city  and 
thus  used,  devoted  to  a  public  pur* 
pose,  but   this  argument  -would  ex- 
clude the   possibility    of    exempt- 
ing from  taxation  nearly  ajil  public 
property,  since  private  means  may 
be     devoted    to  building   school 
houses  and  public  buildings,  water- 
works and  the  like,  and  the  argu- 
ment holds  good  as  to  this  phase  of 
the  matter,  that  the  ownership  does 
not  in  all  cases  determine  whether 
it  is  or  is  not  used  exclusively  for  a 
public  purpose;  at  all  events,  until 
the  authority  of  that  case  is  over- 
thrown,  we   must    hold   that   the 
t  ^Jslature  had  the  authority  to  ex- 
-empt  this  property  from  taxation. 

Has  it  done  so?  The  eighth  para- 
graph of  the  law  of  1 89 1,  which  ap- 
plies to  the  controversy  here,  being 
£8  Ohio  Laws,  page  95,  provides : 
"All  market  houses,  public  squares 
or  other  public  grounds,  town  or 
township  houses  or  halls  used  ex- 
clusively for  public  purposes,  arid 
all  works,  machinery,  pipe  lines  and 
fixtures  belonging  to  any  town, and 
used  exclusively  .for  conveying 
water  to  such  town,  or  for  heating 
and  lighting  the  same."  That  is, 
under  the  provisions  of  the  statute, 
such  property  shall  be  exempt  from 
taxation. 
Now  eliminating  fr6m  the  eighth 


paragraph   the  words  that   dor  not 
pertain  to  this  property,  let  me. read 
"and    all    works,  machinery,   pipe 
lines  and  fixtures  belonging  to  any 
town  and  used  exclusively  for  heat- 
ing and  lighting  the  same."    That 
is  really  the  provision  of  this  Stat- 
ute upon  this  subject.     It  will  be 
noticed  that   it  is  not  simply  the 
pipe  line,  but  it  is  all  works,  mach- 
inery, pipe  lines  and  fixtures  belong- 
ing to  any  town  and  used  for  this 
purpose.     If  that  does  not  include 
within  thedescription  all  of  the  prop- 
erty that  has  been  valued  and  assess- 
ed for  taxation  in  the  present  case, 
it  certainly  includes  nearly  all  of  it, 
and  if  there  is  anything  not  includ- 
ed   under  some  of  these    general 
names  or  designations,  there  is  no 
dear  definition  of  it.     There  is  a 
general  tax  and  a  general  valuation 
of  all  this  property  in  the  aggregate, 
and  there  is  fio  pleading  or  proof  in 
the.  case  as  made  to    this  Court, 
showing  the  possibility  of  seperat- 
ing  from   the  whole  any  property 
that  might,  under  certain  circum- 
stances, be  shown  not  to.  be  such  a- 
part  and  parcel  of  the  description 
as  to  be  governed  by  this  general 
law. 

The  evidence  shows  this  property 
to  betlevoted  to  the  -very  purposes 
which  are  named  in  the  Statute  and 
which  the  Supreme  Court  has  de- 
clared to  be  public  purposes.  It 
would  be  an  exceedingly  narrow 
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and  technical  construction  of  the 
language  of  this  exemption  para- 
graph to  say  that  it  means  that  to 
be  exempt  the  machinery,  works 
and  pipe  lines  and  each  and  every 
psjrt  thereof^  must  be  used  specifi- 
cally for  heating  and  lighting  the 
town ; — that  they  must  be  the  im- 
mediate agency  for  making  the  light 
and  heat 

While  rules  of  construction  in 
these  regards  require  strictness,  yet 
there  must  not  be  a  strained  and 
unnatural  construction.  The  thing1 
to  be  arrived  at  is  the  intention  of 
the  Legislature  in  passing  the  Stat- 
ute, and  the  Legislature  must  have 
known  when  this  Statute  was  pass- 
ed that  some  parts  of  the  u  works, 
machinery  and  pipe  lines"  which 
should  be  devoted  to  heating  and 
lighting  could  not  themselves  make 
fight  or  heat,  but  are  essential  parts 
of  the  mechanistfi  and  construction* 
for  the  :production  of  light  or  heat. 
The  meaning  is  the  same  as  if  it 
read  "allworks,  machinery,  pipe  lines 
and'  fixtures  belonging  to  any  town 
and  "used  exclusively  for  the  produc- 
tion and  furnishiug  of  heat  or  light 
for  the  town." 

' .  It  is  also  argUed  in  view  of  the 
strict  construction  that  ought  to 
prevail,   that,-  really,   this    Statute 

.  does  not  incjude  or  mention  a  City, 
that  the  City  of  Toledo  is  riot  with- 
in its  provision,  because  the  words 
are,  "any  town,"  not,  "any  city." 
In  strictness  there"  has  been   no 


municipality  iji  this  State  for  a  long 
time  legally  known  as  a  town,  yet 
all  the  while  there  are  and  have 
been  aggregations,  of  houses  and  in- 
habitants known  as  towns,  and  the 
line  that  marks  the  size  of  an  ag- 
gregation of  this  kind  so  as  to  in- 
clude or  exclude  it  from  the  general 
term,. "town,"  is  not  and  never  has 
been  well  drawn. 

Legally,  municipal  corporations 
in  Ohio  are  Cities,  villages  and 
hamlets,  but,  with  utter  propriety 
of  language,  it  may  be  said  that 
there  are  all  over  the  State,  towns, 
both  incorporated  and  unincorpor- 
ated; and  it  is  very  evident  that  the 
Legislature  in  this  act  was  not 
speaking  with  reference  to  the  legal 
classification '  of  municipal  corpora- 
tions so  as  to  require  terms  6f  legal 
precision,  but^  was  making  gensjnl 
provisions  applicable  to  towns  in 
the  popular  sense.  This  i6  a  general 
Statute  providing  for  the  exemption 
of ,  public  property,  and  in  one  of 
the  earlier  paragraphs  it  reads,  "all 
buildings  belonging  to  any  county, 
township  or  town,  used  exclusively 
for  the  accomodations  or  support  of 
the  poor."  If  a  town  must  neces- 
sarily mean  some  incorporated  mun- 
cipality,  so  designated  by  the  law, 
there  is  nothing  in  theState  to  which 
to  apply  this  provision,  and  in  var- 
ious places  in  the  Statute  the  word, 
"town,"  is  used  plainly  in  its  generic 
sense  ahd  not  in  its  technical  sense.  ' 
It  seems  to  us,  though  having  re- 
gard to  the  strict  construction  which 
ought  to  be  given  to  Statutes  exemT 
pting  property  from  taxation,  still, 
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most  manifestly  and  clearly.,  this 
property  designated  in  this  petition 
and  about  which  testimony  has  been 
received,  is  public  property  devoted 
exclusively  to  a  public  purpose, 
and  belongs  to  a  town,  and  is  used 
exclusively  for  heating  and  lighting 
the  sam^  Holding  these  views, 
we  sustain  the  petition  and  grant 
the  injunction  prayed  for.  The 
temporary  injunction  heretofore 
granted  is  made  perpetual  and  the 
costs  are  adjudged  against  the  de- 
fendant. It  is  further  ordered  that 
a  special  mandate  be  sent  to  the 
Court  of  Common  Pleas  for  execu- 
tion* for.  the  costs. 

C.  F.  Watts  for  plaintiff. 

Parker  &  Moore  for  defendant. 


BASTARDY. 

Second  Prosecution.  Compromise  Bond  and 
Compliance  With  Requirements  of  the  Statute 
a  Bar  to  the  Second  Prosecution.  Bond  Re- 
quired   by  Statute— A  Matter  in  Which  Cora- 

. .  pjainan*  Had  no  Further  Interest. 

(Wood  County  Circuit  Court— Apri;  Term  1*94. 
Present?  Hon*.  C.S.Bentley,  P.  J.,  Charles  H. 
Scribner  and  James  H.  Day,  J  J.) 

The  State  of  Ohio  ex  rel  Cora  A. 
.  Stacy  vs  Frank  Van  Yorhis. 

Proceeding  in  error  to  Common 
Pleas  Court  this  county. 
Opinion  by  Day,  J.. 

The  defendant,  Frank  Van  Vor- 
his,  was  arrested  under  the  provi- 
sions of  the  law  relating  to  bastardy, 
February  1893,  on  complaint  of  the 
relator  Cora  A.  Stacy,  an  unmarried 
woman,  and' after  examination  was 
bound  over  to-the  Common  Pleas 
Court  to  answer  the  charge  of  being 
the  father  of  the  plaintiff's  illigeti- 


mate  child.     In  the  Common  Pleas 
court  defendant  filed  an  amended 
answer  in  writting  to  the  charge 
preferred  showing,    in    substance, 
that  in  April    1892J   nearly   a.  year 
before,  the  plaintiff  had  made  the 
same  complaint  against  him    and 
procurred  his  arrest  on  the   same 
charge  made  in  this  proceeding; 
that  he  was  taken  before  a  magis- 
trate and  that  a  compromise  under 
the  provisions  of  the  statute  had 
been   made;   that  he  had    settled 
with  the  complainant  and  paid  her 
complete     and     full     satisfaction, 
which  agreement  was  made  before 
the  magistrate  and  that  the  same 
was  entered  by  the  magistrate  on 
his  docket,  and  that  he  chad  paid 
the  cost   of   the    proceeding    and 
given  bond  to  the  state  conditioned, 
to  save  the  public  from-  liability  in 
the  matter  and  had  .been   released 
from   custody  by  the    magistrate. 
A  demurrer  to  the  amended  answer 
was  overruled  and  exceptions  noted. 
The  allegations  in  the  answer  were 
denied  by  a  reply  filed  by  the  com- 
plainant.    Issues  thus   made  were 
tried   by  the  court,   a  jury   being 
waived  by  the  parties,  and  resulted 
in  finding  and  judgment  for  defend- 
ant dismissing  him  from   custody. 
Complainant  excepted  to   t6e  .find- 
ing and  judgment  of  the  Common 
Pleas  court  and  brings  this  action 
in  error  in- this  court  to  reverse  the 
judgment  in  the  Common  Pleas. 
On  request  of  the  complainant. 


Il8 
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the  court  made  a  finding  of  facts 
which,  instead  of  the  testimony, 
was  embodied  in  a  bill  of  excep- 
tions and  thus  brought  before  the 
court.  A  motion  to  set  aside  the 
findings  of  fact  and  for  a  new  trial 
was  overruled  by  the  court,  and 
judgment  rendered  as  I  Tiave  said. 
The  defendant,  by  the  petition  in 
error,  assigns  a  number  of  matters 
as  error,  some  six  in  number  They 
all  raise  the  same  question,  so  the 
errors  may  be  stated  and  disposed 
of  as  one  proposition^  that  is,  that 
the  judgment  of  the  court  in  favor 
the  defendant  is  npt  sustained  by 
the  facts  found,  and  is  contrary  to 
law. 

The  facts  found  by  the  court 
are  in  substance  the  facts  as  stated 
in  the  amended  answer ;  that  de- 
fendant had  been  complained 
againt  and  arrested  in  April,  1892,  on 
the  identical  charge  upon  which  he 
was-kgain  arrested  in  this  proceed- 
ing; that  under  the  provisions  of 
Section  5617  Revised  Statutes  au- 
thorizing it,  a  compromise  and  bond 
to  the  state  to  save  the  county, 
v township  or  municipal  corporation 
from  all  charges  for  the  maintain- 
ance  of  such  illegitimate  child.  The 
compromise  has  been  made  by  the 
parties,  acklowledged  Before  the 
magistrate  and  bond  given  -to  the 
state  of  Ohio  coritiitigned  as  the 
law  requires,  and  the  agreed  amount 
$175,  was  paid  %  and  received  *  by 
the  complainant  and  the  costs  made 
before  .the  Justice  of  the  Peace 
prior  to  compromise  with  the  de- 
fendant, paidj  and  the  defendant  was 


discharged.  The  compromise  in 
respect  to  the  sum  to  be  paid  com- 
plainant to  reimburse  her,  and  in 
every  other  respect,  appears  to 
have  been  just  and  reasonable,  and, 
under  the  circumstances  of  the  case, 
was  carried  into  effect  with  all  the 
requirements  of^the  Statute  at- that 
time,  and  was  noted  on  the  Justice's* 
docket,  except  the  requirement  of 
a  bond.  That  was  not  complied 
with  until  some  ten  months  later, 
when  the  defendant?  having  been 
at  liberty  meanwhile,  voluntarily 
returned  into  custody,  surrendered 
himself  to  the  jurisdiction  of  the 
magistrate,  and  he  and  his  sureties 
executed  the  required  bond  to  the 
acceptance  of  the  magistrate,  which 
fact  v\  as  noted  on  the  docket  by  in- 
terlineation. 

The  bond  itself  is  all  regular  and 
it  is  conditioned  in  accordance  with 
the  provisions  of  the  Statute  so 
that  the  essentials  of  the  said  sec- 
tion 5617  were  all  present,  and  un- 
less there  be  something  in  the  mere 
matter  of  delay  in  executing  the 
bond  to  invalidate  it,  the  first  trans- 
action found  as  fact  by  the  court 
would  be  a  complete  bar  to  the 
second  prosecution.  The  bond  ap- 
pears to  have  been  executed"by  the 
accused  aud  sureties  in  the  utmost 
good  faith  and  upon  a  good  con- 
sideration. It  is  not  invalid  and 
can  be  enforced,  if  necessary  for  the 
mair^tainance  of  her  child.  Invali- 
dity of  the  bond  is  not  suggested 
by  the  facts  found,  and,  if  it  were, 
it  is  not  clear  that  the  complainant 
has  such  interest  in  the  matter  that 
she  can  raise  the  question  in  this 
or  any  other  manner.     The  com- 
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promise  was  reasonable  and  con- 
tained not  one  element  of  fraud  or 
unfairness  but  was  entirely  just, 
and  had  the  effect  to  discharge  her 
claim  in  the  matter  and  leave  her 
in  the  position  so  that  the  subse- 
quent proceedings  would  interest 
her  no  more. 

The  duty  of  seeing  to  the  execu- 
tion of  that  indemnity  was  by  the 
law  vested  in  the  magistrate  before 
whom  the  defendant  was  in  custody, 
and  after  some  delay  this  was  done, 
and  a  bond  was  given.  According 
to  the  facts  found  and  stated  on  the 
record  there  was  no  error  in  the 
judgment  of  the  Common  Pleas 
court,  and  the  judgment  is  affirmed 
with  costs. 

James.  &  Beverstock  for  plaintiff 
in  error. 

A.  R.  Campbell  for  defendant  in 
error. 


New  Laws. 


Columbus,  O.,  May  u-94. 

S.  B.  No.  293  araefids  2732,  relating  to 
exemptions  from  taxations  as  follows: 

Sixth — All  buildings  belonging  to  insti- 
tutions of  purely  public  charity  and  all 
buildings  belonging  to  and  used  exclu- 
sively for  armory  purposes  by  lawfully 
organized  military  organizations  which 
are  and  shall  continue  to  be  fully  armed 
and  equipped  at  their  own  expense  by 
law  made  and  subject  to  all  calls  of  the 
governor  for  troops,  in  case  of  war,  riot, 
insurrection  or  invasion,  together  with 
the  land  actually  occupied  by  such  inst- 
itutions and  that  owned  and  ust,d  as  its 
sites  for  such  armory  buildings  of  said 
military  organizations,  not  leased  or 
otherwise  used  with  a  view  to  profit,  and 
moneys  and  credits  appropriated  solely  to 
sustain,  and  belonging  exclusively  to  said 
institution  and  military  organization. 

Ninth— Each  individual  residing  in  this 


9tate  may  deduct  a  sum  not  exceeding 
one  hundred  dollars,  as  exempt  from  tax- 
tioii  from  the  aggregate  listed  value  of  hi? 
taxable  personal  property  of  any  kind  of 
which  the  individual  is  the  actual  owner, 
except  dogs. 

S.  B.  No.  184  amends  article  10,  section 
2232,  relating  to  the  appropriation  of  real 
estate  bv  cities  and  villages  follows: 

10.  For  public  parks,  *  *  *  after 
a  notice  of  not  less  than  thirty  days,  giveu 
in  two  newspapers  of  opposite  politics,  if 
there  be  such  published  in  said  village  or 
city,  or  in  writing;  and  after  the  proposi- 
tion to  purchase  and  appropriate  has  been 
voted  upon  and  approved  by  a  majority 
of  those  voting  upon  the  proposition;  and 
for  this  purpose  the  right  tv  appropriate 
shall  not  be  limited  to  lauds  lying  within 
the  corporation;  and  after  such  affirmative 
vote  the  council  shall  have -the  right  and 
power  to  issue  the  bonds  of  said  village 
or  city,  in  payment  of  the  amount  fixed 
by  the  court  by  proceedings  in  condem- 
nation as  to  the  value  of  said  property. 

S.  B.  No.  225  repeals  section  2123. 

S.  B.  No.  174  amends  section  3654  (as 
amended  April  11,  1893),  relatiug  to 
annual  statements  of  the  business  of  in- 
surance companies. 

S.  B.  No.  12  is  a  new  law  to  prohibit 
the  sale  of  within  and  the  shipment  of 
quail  from  the  state,  as  follows: 

Section  1 .  Be  it  enacted  by  theGeneral 
Assembly  of  the  State  of  Ohio,  That  no 
person  shall  at  anv  time  kill  any  quail  for 
the  purpose  of  conveying  the  same  beyond 
the  limits  of  this  state,  nor  for  the  pur- 
pose of  sale  in  the  markets  of  this  state, 
or  shall  transport,  or  shall  have  in  posses- 
sion with  intention  to  procure  the  trans- 
portation beyond  said  limits,  any  of  such 
birds  killed  within  this  state.  The  recep- 
tion by  any  person  within  this  state  of  any 
such  birds  for  shipment  to  a  point  with- 
out the  state,shall  be  prima  facie  evidence 
that  said  birds  were  killed  within  the 
state  for  the  purpose  of  carrying  the  same 
beyond  its  limits. 

Section  2.  Any  person  violtaing  any 
of  the  provisions  of  the  preceding  section, 
shall  be  fined  not  less  than  twenty-five 
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dollars  nor  more  thaxufifty  dollars  for  each 
and  every  offense. 

S.  B.  No.  32  amends  section  2677  as 
follows: 

Sec.  2677.  Such  owner  or .  possessor 
may  dig,  or  cause  to  be  dug.  any  such 
cellar,  pkor  excavation,  to  the  full  depth 
of  any  foundation  wall  of  any  building 
upon  the  adjoining  lot  or  lots,  or  to  the 
full  depth  of  nine  feet  below  the  establish- 
ed grade  of  the  street  whereon  such  lot 
abuts,  without  reference  to  the_depth  of 
adjoining  foundation  wall,  without  incur- 
ring the  liability  prescribed  in  this  chap- 
ter, and  may,  on  thirty  days1  notice  to  ad 
joining  owner,  grade  and  improve  the 
surface  of  any  lot  to  correspond  with  the 
established  grade  of  the  street  or  alley 
.  upon  which  it  abuts  without  incurring 
liability. 

S.  B.  No.  334  amends  section  676.  re- 
lating to  the  Ohio  Soldiers'  and  Sailors' 
Orphans  Home  at  Xenia,  and  is  as  fol- 
lows: 

Sec.  676.  The  trustees  are  authorized 
and  required  to  receive  into  the  home, 
under  such  rules  and  regulations  as  they 
adopt,  the  children  and  orphans  residing 
in  Ohio  of  such  soldiers  and  sailors  who 
have  died  or  may  hereafter  die  by  reason 
of  wounds  received  or  disease  contracted 
in  the  late  civil  war,  that  are  found  tq  be 
destitute  of  means  of  support  and  educa- 
tion; aud  the  children,  also,  of  perma- 
nently disabled  or  indigent  soldiers 
and  sailors  of  said  service  found  des- 
titute as  aforesaid;  and  all  children  ad- 
mitted shall  be  supported  and  educated 
until  they  are  sixteen  years  of  age,  un- 
less for  good  cause  sooner  discharged. 
The  board  of  trustees  may,  however,  * 
*  *  *  retain  such  children  until  they 
arrive  at  the  age  of  eighteen  yeaos,  and 
also  retain  all  children  who  are  members 
of  the  graduating  class  until  the  close  of 
that  school  year. 

S.  B.  No.  166  supplements  section  2680, 
the  provision  is  for  Hamilton,  and  isas  fol- 
lows: 

Sec.  2680b.  That  in  all  counties  in 
which  there  is  such  library  association 
mentioned  in  26S0,  and  in  which  there  is 


a  city  of  the  third  grade  b  of  the  second 
class,  and  in  which  there  is  no  such 
police  court,  that  all  fines  and  penalties 
which  are  assessed  and  collected  by  the 
mayor  of  said  city,  prosecuted  in  the 
name  of  the  state  or  city,  shall  be  paid 
quarterly  by  said  mayor  to  the  trustees  of 
such  library  association,  to  be  expended 
iu  the  purchase  of  law  books  and  the 
maintenance  of  such  association;  out  the 
sum  so  paid  shall  not  exceed  five  hun- 
dred dollars  per  annum,  and  should  be 
subject  in  all  other  respects  to  the  pro- 
visions contained  in  sec' ion  2680. 

S.  B.  No.  212  amends  sections  2777, 
2778,  2778a,  2779  and  2780,  relating  to  ex- 
press companies. 

H.  B.  No,  202  supplements  chapter  4, 
title  1,  part  4  of  the  Revised  Statutes  as 
follows: 

Sec.  688oe.  Whoever,  being  about  to 
enter  unlawfully  upon  the  inclosed  or  un- 
inclosed  lands  or  premises  of  another,  and 
shall  be  forbidden  to  so  do  by  the  owner  or 
occupant,  or  his  agent  or  servant,  or  who  • 
being  unlawfully  upon  the  inclosed  or  un- 
inclosed  lands  or  premises  of  another, 
shall  be  notified  to  depart  therefrom  by 
the  owner  or  occupant,  or  his  agent  or 
servant,  and  shall  thereafter  enter  upon 
such  lands  or  premises,  or  neglect  or  re- 
fuse to  depart  therefrom,  except  persons 
who  are  crossing  said  lands  or  premises 
for  some  lawful  purpose,  with  the  con- 
sent of  the  owner  of  such  premises  shall 
be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less 
than  one  nor  more  than  five  dollars,  and 
shall  pay  the  costs  of  prosecution. 

H.  B.  No.  735  amends  section  1672,  re- 
lating to  village  councils,  the  amend- 
ment being  a  local  provision  and  applies 
to  Zanesville,  Muskingum  county. 

Subscriptions  should  be  addressed  to 
the  Toledo  Legal  News  Co.,  Toledo, 
O.,  and  accompanied  by  remittance  by 
draft  or  P.  O.  money  order.  Subscribe 
for  die  Legal  News  for  three  months 
any  way.  At  the  expiration  of  that  time 
you  will  renew  your  subscription  for  a 
year. 
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OFFICIAL  LAW  JOURNAL  OF  LUCAS 
COUNTY,  OHIO.    .' 


I:i  the  matter  of  the. designation  of  a  daily  Law 
J:>ur::ul  in  Lucas  County.  As  required  by.'Se*.*.  i 
of  ah  Act  parsed  April  14th,  1884  and  amended 
Feb1/  a$,  1SS0,  entitled  »An  Act  relating  to  the 
posting  01  court  calendars  and  legal  notices  ?n 
certain  counties,"  as  amended  May  9,  1894,  the 
Judges  «>f  the  Courts  of  Record  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
igna  e  the  TOLEDO  LEGAL  NWS,  a  daily 
law  journal  published  in  tsnid  County,  &a  the 
journal  wherein  until  the  further  ortfer  of  said 
judges,  shall  he  published  all  the  notices,  adver- 
tisement^ abstracts  and  matters  and  things  spe- 
cified or  referred  to  in  Said  Section  1.      ■» 

(  Gilbert  Hakmon,  / 

1    Rkuhkm  C.  Lemmox, 
.Approved    I    Isaac  P.  F'UQslby, 

j  Judges  of  Common  Picas. 

{    I.  1.  Mii.lakd,  Probate. Judge. 
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SATURDAY,  MAY  26,  1804. 


.    WORTH  CONSIDERING. 

.  Last  week  the  Legal  Nrws,  daily  edi- 
tion, was  made  the  official  Law  Journal  of 
Lucas  County,  as  will  appear  from  the 
entry  to  be  found  at  the  head  of  this  col- 
umn. 

The  appointment  has  no  immediate  re- 
ference to  or  effect  upon  the  weekly  but 
the  official  recognition-,  with  the  revenue, 
serves  to  indicate  the  standing  of  onr  pa- 
per at  home  and  (solidifies  the  enterprise, 
which  at  present  carries  the  burden  of 
both  publications. 

In  Lucas  County  we  need  no  guaranty 
to  secure  the  hearty  support  of  the  oar 
but  elsewhere,  in  places  where  we  are  en- 
tirely unknown,  some  attorneys  have 
shown  a  disposition  to  "wait  and  see." 
One  lawyer  said;  "  Well,  your  weekly  is 
a  good  thing,  just  what  every  practicing 
attorney  needs,  but  will  it  last  ?' '  We  as- 
sert most  emphatically  that  it  will;  that  it 
has  already  secured  sufficient  support  to 
iusure  permanency;  its  perfection  may 
be,  in  a  measure,  delayed  by  tardy  sup- 


pott,  but  we  are  not  anticipating  this. 
Men  who  are  unwilling  to  Drotnptly  sup- 
port, thus  helping  toward  success,  some- 
thing they  desire  to  see -successful  arc  not 
common  among/attorneys. 


Every  number  of  the  Legal  News 
may  be  worth  the  price  of  a  year's  sub- 
scription^ certainly  worth  sevcnt3*-five 
cents,  the  amount  necessary  to  secure 
the  paper  for  three  months,  We  made 
the  three  months  offer,  in  order  to  intro- 
duce the  paper,  but  must  admit  we  are 
not  making  any  special  effort  to  secure 
short  term  subscribers.  The  detail  work 
of  looking  after  such  subscriptions  requires 
too  much  valuable  time.  The  offer. is 
still  open,  however,  as  we  ate  satisfied 
that  those  who  take  tlie  paper  for. three 
months  will  remain  ,witti  us  after  the 
expiration  of  that  time.  . 


We  will  have  more  room  for  decisions 
in  future  numbers' of  the  Legal  News; 
the  space  devoted  to  New  Laws  will  here- 
after be  occupied  by  Circuit  Court  deci- 
sions. We  do  not  need  to  be  told  that 
we  are  ^behind  in  respect  to  that  Court, 
particularly  with  reports  from  Wood 
County.  Unusually  large  dockets 
in  Wood  and  Huron  Counties  have  de- 
manded so  much  time  that  the  Judges 
have  not  been  able  to  revise  reports  of  all 
decisions  to  date,  although  some  ^were 
rendered  several  weeks  ago.  The  delay 
is  unfortunate  for  us  but  it  seems,  at 
present,  to  be  unavoidable. 


CONCERNING  NEW  LAWS. 

.  The  law  increasing  the  salary  of  Com- 
mon Pleas  Judges  will  not  affect  present 
incumbents.  It  is,  however,  a  step  in 
the  right  direction  and  it  is  hoped  that 
by  the  time  the  General  Assembly  of  Ohio 
meets  again  the  importance  of  larger 
salaries  and  longer  terms  forjudges  of  the 
Supreme  Court  will  be  appreciated.  The 
people  cannot  insure  better  government 
or  practice  truer  economy  than  by  offer- 
ing, in  all  judicial  spheres,  sufficient  to 
constitute  a  reasonable  compensation  for 
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the  services  of  the  best  and  ablest  men 
the  state  affords. 


Such  of  the  new  laws  passed  during 
the  closing  hours  of  the  General  Assem- 
bly as  are.  of  sufficient  importance  to 
warrant  publication,  will  appear  in  our 
next  issue.  Acts  were  passed  making 
changes  in  the  2d  and  5th  Judicial  Dis- 
tricts; another  new  law  provides  for  tak- 
ing up,  in  the  Circuit  Court,  personal  in- 
jury cases  in  advance  of  their  assignment 
where  the  person  injured,  or  in  case  of 
death  the  widow  or  next  of  kin,  makes 
affidavit  that  they  arc  dependent  for  their 
li/vehbood  upon  their  daily  bread. 

STATE  3AR  ASSOCIATION. 

A  meeting  of  the  Executive  Committee 
of  the  State  Bar  Association  has  been 
called  for  to-day  at  Col  ambus.  It  will 
be  held  for  the  purpose  of  preparing  a 
■program  for  the  annual  meeting  at  Put- 
in-Bay June  ooth,  21  st  and  22nd. 

IN  OTHER  FIELDS. 

During  the  course  of  a  trial  at  Derby 
.Assizes,  on  Saturday,  Mr.  Justice  Haw- 
kins made  some  strong  comments  on  the 
fact  that,  the  prisoner  had  been  arrested 
immediately  on  leaving  prison.  After 
the  prisoner  had  been  acquitted  on  the 
charge  of  larceny,  for  which  he  was  tried, 
the  judge  said  that  it  was  too  common -a 
practice  to  arrest  a  man  on  the  prison 
steps.  Everything  that  was  known 
against  the  prisoner  ought  to  be  brought 
to  the  knowledge  of  the  judge  at.  the  time 
of  trial,  and  a  man  ought  not  to  be  arrest- 
ed directly  he  camo  out  of  prison  for  an 
offense  committed  before  that  for  which 
he had  just  suffered.  It  was  a  disheart- 
ening thing  for  a  man  to  be  taken  into 
custody  the  moment  he  left  prison.  The 
learned  judge's  remarks  caused  much  ap- 
plause in  court.— Solictor's  Journal,  Lon- 
don, March  3. 

ERROR  IN  SCHOOL  BUILDING  BID. 

An  important  precedent  was. establish- 
ed by  Judke  Wxndes  of  Chicago,  111.,  re- 
cently m  deciding  a-  suit  commenced  by 
one  Crilly,  a  contractor,  against  the  Board 


of-  Education .  In  August,  1862,  Crilly 
submitted  a  bid  for  £20,997  for  building 
the  (foundations  for  a  school.  With  the 
bid  he  deposited^  the  usual  3  per  cent,  or 
$630  as  earnest  money.  He  was  awarded 
the  contract,  and  immediately  afterward 
notified  the  board  that  there  was  an  error 
in  his  estimate,  which  should  have  been 
$23,997.  Leave-  was  asked  to  amend  his 
bid  and  this  being  refused  he  demanded  • 
the  return  of  his  $630.  Both  of  these 
proposals  were  r:  fused  by  the  board.  Mr. 
Crilly  then  commenced  proceedings  in, 
chancery,  asking  the  court  to  give  him 
permission  to  reform  his  bid  or  to  get 
back  his  earnest  money.  He  explained 
that  the  error  was  a  clerical  one,  caused 
by  the  careless  copyiug  of  the  figures  in 
his  estimate  book.  In  resisting  Lis 
claims  Donald  Morrill, -who  represented 
the  Board  of  Education,  said  it  was  against 
the  usages  of  the  trade  to  permit  such 
corrections.  The  view  was  upheld  by 
Judge  Windes,  who  decided  in  favor  of 
the  Board. — American  Lawyer. 

"    U.  S.   District  Court 


171— S.  R.  Callaway,  Recr  vs  Orient 
ths.  Co.  Exceptions  to  answer  and  to 
uterrogatones.  Brown  &  Geddes,  Proc- 
tors. * 


U.  S.  Circuit  Court. 


105&— Dan'l  M.  Kennedy  vs  Solar  Re- 
fining Co;  order  for  taking  testimony  of 
complainant  as  to  inability  to  secure 
security  for  costs* 

1 182— Farmers  Loan  &  Trust  Co.  vs  T 
A  A  &  M  Ry  Co.  Order  for  Cassie  At- 
berts  admx.  and  Ida  Beaulien  admx.  to 
file  security  for  costs  on  their  int  petition. 

1265— Continental  Trust  Co.  vs  T  St  L 
&  K  C  R  R  Co.  Answer  of  Receiver  to 
int  petition  of  Catherine  Ragan,  filed. 

1193— Wm  C.  Niblack,  Recr  vs  S.  W. 
Reed,  Assignee*.  Deposition  on  behalf 
ofdefta. 

1 1 82— Farmers  Loan  &  Trust  Co.  vs  T 
A  A  &  N  M  Ry  Co,  Amendment- to  an- 
swer of  Int.  Petition  of  Ida  Beaulien  admx 
filed,    A.  L.  Smith,  atty. 

1 1 82 — Same  vs  Same.  Amendment  to 
answer  of  Int.  Petition  of  Cassie  Alberts 
admx  filed.    Same  atty. 
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CoTTjrrion  Pleas  Courts 

OF  OHIO. 

The  following  are  among  the  important  and 
interesting  decisions  of  a  recent  date. 


ACTION  BY  EXECUTOR 

To  Obtain  Judgment  of  the  Conrt  as  to  the  Trne 
Construction  of  a  Will.  Dismissed  for  Want 
of  Jurisdiction. 

Court  of  Common  Pleas  of  Lucas  County,  (April 
Term,  1894.) 

Walter  J.  Chase,  Eugene  W.  Gage, 
vs.  Armina  D.  Isherwood,  Libbie 
M.  Isherwood. 

t.  An  action  can  be  maintained  hy  an  executor 
under  sec.  6302,  R.S.,  to  obtain  the  judgment  of 
the  court  as  to  the  true  construction  of  a  will, 
only  in  case*  where  a  trust  in  involved  or  where 
the  executor  has  duties  to  perform,  in  carrying 
out  the  provisions  of  the  will,  which  require  the 
guidance  or  direction  of  the  court. 

a.  A  testator  devised  to  his  widow  **the  pro- 
ceeds of  his  real  estate."  The  will  contained  no 
residuary  clause  and  made  no  other  disposition 
of  his  real  estate  and  gave  no  directions  in  rela- 
tion thereto,  and  no  authority  or  control  over  the 
real  estate  was  given  to  the  executors.  Hbi.d, 
that  no  trust  was  created  hy  the  will,  and  no 
duties  of  the  executors  required  the  gnidance  or 
direction  of  the  court,  and  that  a  petition  filed  hy 
the  executors  under  sec.  feoa,  R.  S„ should  be  dis- 
missed for  want  of  jurisdiction. 

PUGSLEY,  J. 

The  plaintiffs  are  the'duly  quali- 
fied executors  of  the  last  will  and 
testament  of  Francis  P.  Isherwood, 
deceased.  The  defendant  Armina 
D.  Isherwood  is  the  widow  and  the 
defendant  Libbie  M.  Isherwood  is 
the  adopted  daughter  of  the  de- 
ceased. The  testator  by  the  first 
clause  of  his  will  directed  that  his 
debts  be  paid  by  his  executors  out 
of  his  estate.  By  the  second  clause 
he  gave  to  his  daughter  the  sum  of 
$10,000,  to  be  paid  by  his  executors 
in  installments  as  his  executors 
think  best  or  the  situation  of  cir- 
cumstances may  require.  The  third 
clause  of  the  will  is  as  follows:  "  I 
hereby  give  and  devise  to  my  dear 
wife,  Armina  D.  Isherwood,  in  lieu 
of  dower  in  my  real  estate,  and  in 
full  of  all  rights  of  any  kind  in  my 
personal  and  real  estate,  all  of  my 


personal  estate  of  any  and  every 
kind  remaining  after  the  payment 
of  my  just  debts  and  funeral  ex- 
penses and  the  bequest  of  ten 
thousand  dollars  to  my  daughter 
Libbie  M.  Isherwood,  and  also  the 
proceeds  of  my  real  estate." 
.  In  the  remaining  three  clauses  he 
appointed  executors  of  his  will  and 
guardians  of  his  daughter  and  re- 
voked all  former  wills. 

The  plaintiffs  have  brought  this 
action  under  Sec.  6202,  R.  5.,  to  ob- 
tain the  judgment  of  the  court  as 
to  the  proper  construction  of  the 
third  clause  of  the  will,  it  being  al- 
leged in  the  petition  that  they  are 
in  doubt  as  to  the  true  construction 
of  said  third  clause,  and  that  they 
desire  to  be  instructed  as  to  their 
duties. 

Sec.  6202,  R.  5.,  is  as  follows: 
"Any  executor,  administrator, 
guardian  or  other  trustee  may  main- 
tain a  civil  action  in  the  Court  of 
Common  Pteas  against  the  creditors, 
legatees,  distributees,  or  other  par- 
ties, asking  the  direction  or  judg- 
ment of  the  court  in  any  matter  re- 
specting the'  trust,  estate  or  prop- 
erty to  be  administered,  ?nd  the 
rights  of  the  parties  in  interest,  in 
the  same  manner,  and  as  fully  as 
was  formerly  entertained  in  courts 
of  chancery." 

A  question  is  raised  as  to  the 
jurisdiction  of  the  court  which  it 
becomes  necessary  to  determine, 
for  unless  the  court  has  power  un- 
der this  section  to  construe  the  will, 
any  judgment  which  it  might  render 
as  to  the  true  intent ,pr  meaning  of 
the  will,  would  be  merely  the  ex- 
pression of  its  opinion  upon  an  ab- 
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stract  question  and  would  have  no 
binding  force  or  effect  upon  the 
parties.  The  weight  of  authority 
is  that  the  jurisdiction  of  courts 
of  chancery  to  construe  wills 
is  simply  an  incident  of 
the  general  jurisdiction  over 
trusts  and  that  a  suit  will  not  be 
entertained  which  is  brought  solely 
for  the  purpose  of  interpreting  the 
provisions  of  the  will  without  any 
further  relief  or  when  the  will  makes 
no  attempt  to  create  any  trust  re- 
lations with  respect  to  the  property 
donated.  Even  by  courts  which 
take  a  more  enlarged  view  of  the 
jurisdiction,  it  is  held  that  a  suit 
will  not  be  entertained  to  construe 
a  will  upon  a  state  of  facts  which 
has  not  yet  arisen  nor  upon  a  mat- 
ter which  is  future  and  uncertain, 
nor  unless  the  construction  will  de- 
termine and  direct  some  present  or 
continuing  act  or  conduct  of  the  ex- 
ecutor or  trustee,  3  Pomcrofs  Equ- 
ity Sees.  1 156  and  1 157,  Rothgcb  vs 
A/auk  35  O.  S.  503.  In  the  case  of 
Collins  vs  Collins,  19  O.  S.  468,  it  is 
held  that  an  action  brought  for  the 
mere  purpose  of  obtaining  the  opin- 
ion of  the  court  upon  the  construc- 
tion of  a  will  cannot  be  maintained 
in  cases  where  no  trust  is  involved. 
In  the  case  of  Corry  vs  Finning, 
29  O.  S.  147,  it  is  held  that  when 
no  trust  is  involved  and  no  advice 
or  guidance  to  an  executor  or  other 
trustee  is  required,  parties  claiming 
under  or  against  a  will  cannot  main- 
tain an  action  for  the  mere  purpose 
of  obtaining  the  court's  opinion  as 
to  its  meaning  or  legal  effect.  In 
view  of  these  authorities  the-  most 
that  can  be  claimed  is  that  an  action 
can  be  maintained  under  the  statute  I 


only  in  cases  when  a  trust  is  invol- 
ved or  when  the  executor  has  duties 
to  perform  in  carrying  out  the  pro- 
visions of  the  will,  which  require 
the  guidance  or  direction  of  the. 
court. 

It  is  contended  by  the  plaintiffs 
that  a  trust  is  created  by  the  will, 
which  requires  the  Executors  to 
convert  the  testator's  real  estate 
intb  money,  and  pay  the  proceeds 
thereof  to  the  widow.  This  elaim 
is  based  solely  upon  that  part  of  the 
third  clause  in  which  the  testator 
gives  to  the  widow  "the  proceeds 
of  my  real  estate."  To  determine 
whether  a  trust  is  created  or 
whether  such  a  duty  is  imposed  up- 
on the  Executors  by  the  will  as  is 
claimed,  it  is  necessary  to  ascertain 
what  is  meant  by  the  words  "  pro- 
ceeds of  my  real  estate."  These 
words  in-  themselves  have  no  well 
defined  legal  meaning. 

In  Thompson's  Appeal,  89  Pa. 
St.  36  the  court  say,  "  The  word, 
"proceeds"  is  a  word  of  equivocal 
import.  Its  construction  depends 
very  much  upon  the  context  and 
the  subject  matter  to  which  it  is 
applied.  If  a  testator  should  direct 
his  property  to  be  sold  and  the 
proceeds  to  be  disposed  of  in  a 
certain  manner,  no  one  could 
doubt  that  the  whole  corpus  or 
principal  was  intended.  Should  he 
order  it  to  be  rented  or  invested, 
then  proceeds  would  necessarily  be 
limited  to  the  net  income,  especially 
if  the  interest  was  given  for  life 
only."  In  this  will  the  testator  de- 
vised to  his  widow  the  proceeds  of 
his  real  estate.  There  is  no  residu- 
ary clause    and    no    other    clause 
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which  contains  any  reference  to  any 
other  disposition  of  his  real  estate, 
near  or  remote.  There  is  no  direc- 
tion that  the  real  estate  shall  be 
sold  nor  that  anything  shall  be  paid 
out  of  the  proceeds,  and  no  author- 
ity or  control  of  any  kind  is  given 
over  the  real  estate  to  the  execu- 
tors. There  is  simply  a  direct  de- 
nse to  the  widow  of  the  proceeds 
of  the  real  estate  and  that  is  all. 

The  great  weight  of  authority  is 
that  a  devise  of  the  rents  and  profits 
of  land  or  of  the  income  of  land  is 
a  devise  of  the  land  itself  and  car- 
ries the  legal  as  well  as  the  benefi 
cial  interest  therein.  The  devise 
will  be  for  life  or  in  fee  according 
to  the  limitations  expressed  in  the 
devise,  and  when  the  devise  is  un- 
limited, it  vests  in  the  devisee  an  ab- 
solute title  in  fee.  Davis  vs  Wil- 
liams, 85  Tain.,  646;  Drusaiow  vs 
IV fide,  63  Pa.  St.,  170;  Bowen  vs 
Swander,  121  Ind.  175;  Mannex  vs 
Greener,  14  Equity    Cases,  (L.  R.) 

456. 

In  the  case  of  Cartylc  vs  Cannon, 
3  Rawle.  488,  it  was  held  that  a  de- 
vise of  the  third  part  of  the  proceeds 
of  an  estate  is  equivalent  to  a  devise 
of  a  third  part  of  the  estate  itself. 

In  the  case  oil  Hunt  vs  Williams, 
1 26  hid.  493,  it  was  held  that  a  de- 
vise to  the  wife  of  one-half  of  the 
proceeds  of  a  farm  vested  in  the 
widow,  an  interest  in  land.  The 
Court  say  "The  word  "proceeds"  is 
one  of  equivocal  import  and  of  great 
generality.  It  does  not  necessarily 
mean  money,  its  meaning  in  each 
case  depending  very  much  upon  1 
the  connection  in  which  it  is  em- 1 
ployed  and  the  subject   matter   to] 


which  it  is  applied.  Here  was  a 
direct  devise  to  the  widow,  no  trust 
was  created,  and  no  duty  was  laid 
upon  anyone  to  take  possession  of 
the  farm,  and  render  it  productive 
of  income.  A  devise  of  the  pro- 
ceeds, of  real  estate  is  not  materially 
different  from  a  devise  of  the  in- 
come and  the  rule  is  that  a  devise 
of  the  income  of  land  carries  an 
estate  in  the  land." 

In  the  case  of  Crain  vs.  Wright, 
,114  N.  K,  307,  the  testator  gave 
fifty  acres  of  land  to  his  widow  to 
have  and  to  hold  for  her  benefit  an<J 
support.  The  statute  of  N.  Y.  pro^ 
vides  that  upon  a  devise  of  land,  all 
the  estate  of  the  testator  passes  unless 
an  intent  to  pass  a  less  estate  is 
necessarily  implied.  It  was.  held 
that  no  intent  to  pass  a  less  estate 
than  a  fee  could  be  necessarily  im- 
plied in  the  terms  of  the  devise,  and 
(hat  the  widow  took  a  fee.  Our 
own  statute  (Section  5970,  R.  S.) 
is  similar.  It  provides  that 
every  devise  of  lands,  tene- 
ments or  hereditaments,  shall 
be  construed  to  convey  all 
the  estate  of  the  devisor  therein, 
unless  it  shall  clearly  appear  by  the 
will  that  the  devisor  intended  to  con- 
vey  a  less  estate. 

In  the  case  of  Collier  vs  Grimcsey 
36  O.  S.  21  Judge  White  in  deliver- 
ing the  opinion  of  the  court,  says: 
"We  do  not  question  that  a  devise 
of  the  rents  and  profits  or  of  the 
profits  and  benefits  of  land  without 
qualification  or  limitation  will  im- 
pliedly carry  the  fee,  but  such  terms 
cannot  be  held  %p  carry  the  fee,' 
when  it  appears  from   o/hr  parts  if 
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the  will  that  the  fee  is  otherwise 
disposed  of"  ' 

Independently  of  some  statutory 
provision  the  executor  has  no  power 
to  sell  land  unless  he  is  directed 
by  the  will  to  do  so  either  express- 
ly or  by  implication.  No  authority 
is  cited  that  such  power  is  implied 
solely  from  a  devise  to  another  of 
the  proceeds  of  land  and  it  does 
not  appear  that  such  power  is  need- 
ed to  carry  out  any  of  the  provisions 
of  the  will.  It  is  sufficient  to  say 
for  the  purposes  of  this  case  that  no 
trust  is  created  by  the  devise  to  the 
widow  of  the  proceeds  of  the  testa- 
tors real  estate  and  that  the  will 
imposes  no  duties  upon  the  execu- 
tors with  reference  to  the  real 
estate.  The  real  question  sought 
to  be  determined  in  this  action, 
namely,  whether  the  widow  has  the 
fee  of  the  land,  as  claimed  by  her, 
or  only  a  life  estate  with  remainder 
to  the  daughter,  as  claimed  by  the 
daughter,  is  a  question  solely  be- 
tween the  widow  and  daughter  and 
one  with  which  the  executors  have 
no  concern.  In  the  case  of  Rhea 
vs  Dick,  34  O.  S.  420  it  was  held 
that  a  person  in  possession  of  real 
property  may  maintain  an  action 
to  quiet  his  title  against  a  person 
who  claims  an  estate  or  interest  in 
the  property  adverse  to  the  title 
of  the  party  in  possession  and  that 
it  is  not  necessary  that  the  adverse 
claim  should  relate  to  or  affect  the 
right  of  present  possession.  In 
that  case  the  claim  of  the  defend- 
ants was  to  a  vested  remainder  in 
fee,  subject  to  a  determination  of  a 
life  estate  in  the  plaintiff,  and  the 
action  was  held  to  be  rightly 
brought.     Whether  under  the  au- 


thority of  that  case,  the  widow  may 
bring  an  action  to  quiet  her  title 
against  the  adverse  claim  of  the 
daughter  it  is  not  necessary  to 
decide,  but  for  reasons  already 
stated  my  conclusion  is  that  no 
binding  judgment  can  be  rendered 
in  this  action  as  to  the  proper  con- 
struction of  the  will.  The  petition 
is  therefore  dismissed  on  the  ground- 
that  the  court  has  no  jurisdiction  of 
the  subject  of  the  action. 

J.  W.  Cummings  for  plaintiffs. 

J.   K.  "ftamilton   for    defendant, 
Libbie  M.  Isherwood. 


APPLICATION      TO     ENJOIN     PEN- 
DENTE   LITE    OPERATION    OF 
MACHINERY  IN   ADJOINING 
BUILDING  DENIED. 


Noise  and  Vibration  Complained  of  do  Not  so 
Clearly  Constitute  a  Nuisance  at  to.  War- 
rant Injunction  Before  Trial. 

(Court  of  Common  Pleas — Special  Term  ) 

May,  1894. 

Joseph  McGuire,  plaintiff,  vs  Lyman  G. 
Blooniingdale  and  ano.,  defendants. 

Motion  for  injunction  pendente  lite. 

William  Hildreth  Field  for  the  motion. 

Otto  Horwtftz  opposed. 
BooksTaver,  J. 

The  plaintiff  seeks  to  obtain  a  prelim- 
inary injunction  pending  this  action, 
which  shall  restrain  and  enjoin  the  de- 
fendants from  running  the  engines,  mach- 
inery and  electric  light  plant  in  their 
premises,  also,  from  running  the  pneu- 
matic blower  used  for  the  conveying  of 
cash  receptacles  in  tubes  to  and  from  the 
rooms  and  counters  in  defendants'  place 
of  business,  and  also  from  loading  and 
unloading  goods  in  front  of  plaintiff's 
premises,  and  also  from  allowing  their  em- 
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ployees  to  stand  in  front   of  plaintiffs 
premises. 

Prom  the  papers  it  appears  that  the  de- 
fendants are  drygoods  merchants,  occupy- 
ing a  large  building  on  the  comer  of  Third 
avenue  and  Fifty-ninth  street,  covering 
the  entire  front  on  Third  avenue,  and  six 
or  eight  houses  on  Sixtieth  street,  down 
to  the  plaiutffPs  premises.  It  also  ap- 
pears that  the  machinery,  the  running  of 
which  the  plaintiff  seeks  to  enjoin,  is 
necessary  for  the  proper  lighting,  and 
heating  of  their  premises.  The  dynamos 
complained  of  are  shown  by  defendant's 
affidavits  to  be  noisele  s,  and  do  not  cause 
vibration  of  the  buildings  In  which  they 
are  used,  and  that  the  pneumatic  blower 
creates  but  little  noise.  The  defendants 
also  deny  that  they  load  or  unload  their 
wagons  in  front  of  plaintiff's  premises,  or 
that  their  employees  congregate  in  front 
of  the  same.  They  show,  on  the  contrary , 
that  all  goods  are  delivered  on  Fifty-ninth 
street  and  not  on  Sixtieth  street. 

It  cannot  be  doubted  that  a  Court  of 
equity  has  jurisdiction  to  interfere  by  in- 
junction to  prevent  the  erection  or  main- 
tenance of  a  nuisance  which  will  produce 
a  serious  or  irreparable  damage,  but  in  all 
such  cases  it  must  clearly  appear  that  the 
thing  ought  to  be  prohibited  is  a  nuisance, 
and  of  a  character  to  do  the  plaintiff  irre- 
parable injury  if  not  at  once  prevented 
If  this  is  not  done  the  Court  will  not  iner- 
fere  {The  Mohawk  Bridge  Co  vs  The 
Utica  ft  Schnectady  R.  R.  Co.,  6  Paige  p. 
555;  Hudson  ft  D.  Canal  Co.  vs  N.  Y.  & 
Erie  Ry  Co.,  9  Paige,  322). 

While  preliminary  injunctions  which 
only  prevent  the  defendant  from  doing  an 
act  which  would  render  the  final  judg- 
ment ineffectual  are  freely  granted,  those 
which  in  effect  determine  the  litigation, 
*&d  give  the  same  relief-  which  it  is  ex- 


pected to  obtain  by  the  judgment,  should 
be  granted  with  great  caution,  and  only 
when  required  by  imperative  necessity 
(Bronk  vs  Riley,  50  Hun,  489;  Ives  vs 
Smith,  3  N.  Y.  Supp  ,  645;  12  Abb.  N.  S., 
410;  Young  vs  Campbell,  75  N.  Y.,  521; 
Electric  Power  Storage  Co.  vs  Whiting, 
•  1 7  Weekly  Dig. ,  263). 

And  again,  regard  should  be  had  to  the 
nature  and  extent  of  the  injury  which  the 
plaintiff  would  suffer  if  the  injunction 
should  be  withheld,  as  well  as  to  the  con- 
sequences to  the  defendant  if  the  injunc- 
tion, should  it  be  granted  pendente  lite 
(Bruce  vs  Canal  Co,  19  Barb.,  391). 

In  the  latter  case  the  Court  says:  "  It  is 
not  every  case,  even  of  a  clear  violation 
oTtlic  plaintiffs  right,  that  entitles  him 
to  an  injunction  to  restrain  such  viola- 
tion." Against  an  act,  which  is  not  in 
itself  necessarily  a  nuisance,  the  injunc- 
tion should  not  be  granted  until  the  ques- 
tion whether  it  is  a  nuisance  or  not  has 
been  determined  in  a  preparatory  issue 
(Mapleson  vs  Del  Puente,  13  Abb.  N.  C, 
144)- 

Under  all  the  facts  in  this  case,  I  do  not 
think  the  noise,  if  any,  or  the  vibration 
are  sufficient,  to  constitute  a  nuisance. 
Whether  noise  alone  constitutes  a  nuis- 
ance depends  upon  circumstances.  Trifl- 
ing or  occasional  noises,  dependent  upon 
the  ordinary  use  of  property  or  in  pur- 
suance of  an  ordinary  trade  or  calling,  do 
not  ordinarily  constitute  a  nuisance,  al- 
though those  in  the  neighborhood  are  dis- 
turbed. The  quality  or  character  of  the 
noise  may  be  an  important  element  in 
determining  the  question  of  nuisance  or 
no  nuisance.  The  fact  that  certain  per- 
sons annoyed  are  supersensitive  is  not  to 
be  taken  into  account,  the  average  susce- 
ptibility being  the  test.  The  matter  of 
locality  has  much  to  do  with  whether  it 
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is  a  nuisance  or  not.     In  the  case  under  I 
consideration,  the  plaintiffs  premises  arc  | 

i 

within  a  few  doors  of  Third  avenue,  where  ] 
the  elevated  railroad  and  cable  railroad 
are  in  constant  operation,  and  it  is  a  not- 
oriously busy  thoroughfare;  and  the  same 
is  true  of  Fifty-ninth  and  Sixtieth  streets. 
In  fact,  it  was  claimed  on  the  argument  j 
that  the  lower  portion  of  the  plaintiffs 
premises  was  itself  used  for  business  purr 
poses.  One  would  i;ot  choose  such  a 
place  for  quiet  or  peaceful  enjoyment. 
One  dwelling  in  the  midst  of  a  crowded 
commercial  centre  cannot  have  or  claim 
the  same  quiet  and  freedom  from  noise 
or  jarring  that  he  could  in  a  quiet  country 
district.  Every  one  taking  up  his  abode 
in  the  city  must  encounter  some  of  the 
inconveniences  and  annoyances  incident 
to  such  communities.  As  was  said  by 
Lord  Westbury  in" Rippling  vs  St  Helen's 
Smeltiug  Co.  (116  E.  C.  L.  R.,  608);  "If 
a  man  live  in  a  town,  of  necessity  he  must 
submit  himself  to  the  consequences  of 
the  operation  of  trade  which  may  be 
carried  on  in  his  immediate  neighbor- 
hood, which  are  actually  necessary  t<5 
trade  and  commerce,  also  for  the  enjoy- 
ment of  property  and  for  the  benefits  of 
the  inhabitants  of  the  town.  If  a  man 
lives  in  a  street  where  there  are  numerous 
shops,  and  a  shop  is  opened  next  door  to 
him  and  is  carried  on  in  a  reasonable  and 
fair  way,  he  has  no  ground  for  complaint 
because  to  himself  there  may  arise  much 
discomfort  from  the  trade  carried  on  in 
that  shop." 

-  Hence  it  is  said  the  production  of  mere 
inconvenience  resulting  from  the  exercise 
of  trade  will  not  be  restrained  (Wood  on 
Nuisances,  175,  11 75). 

In  the  case  of  Huckestine  App.  (70  Pa 
St.,  102),  it  was  held  that  a  Court  of 
Equity  will  not  restrain  the  exerc  ise  of  a 


tra'le  producing  smoke  and  injurious 
vapor  where 4herc  are  similiar  establish- 
ments in  the  fame  locality,  and  I  think 
the  same  is  true  of  noise. 

A  party  may  rightfully  ard  lawfully 
prosecute  a  lawful  business  upon  premises 
adjoining  his  neighbor,  without  interfer- 
ence from  his  neighbor,  unles3  the  mode 
of  conducting  the  business  has  been,  or 
threatens  to  be,  such  as  to  materially  in- 
jure the  plaintiffs  property  or  to  inter- 
fere with' the  comfortable  existence  of 
such  of  their  tenants  as  are  reasonable 
people,  able  and  willing  to  enjoy  life  "sub- 
ject .to  the  inconvenience  necessarily . 
resulting  from  the  reasonable  use  by  a 
neighbor  of  his  own  land."  %l  It  is  essen- 
tial that  noise  to  constitute  a  nuisance 
must  be  unusual,  ill-timed  or  deafening." 

The  noise  produced  by  the  machinery 
of  the  defendants  in  the  case  under  con- 
sideration is  not,  I  think,  unusual.  It  is 
such  as  is  ordinarily  incidental  to  the 
operation  of  similiar  machinery  used  in 
the  conduct  of  like  (msiness  in  other  parts 
of  the  city.  So  it  has  been  recently  held 
in  this  Court  that  a  blacksmith's  forge 
will  not  be  interfered  with  because  it  is 
not  pleasant  for  the  neighbors  ( Smith  vs 
Ingersoll  Sergeant  Rockdrill  Co.,  and 
cases  there  cited;  opinion  by  Judge  Bis- 
choff  at  Equity  Term,  filed  February  2nd, 
1894).  And  the  same  was  held  in  Doel- 
lner  vs  Tynan  (58  How.  Pr.,  182). 

On  the  other  hand,  it  appears  from  the 
papers  that  the  defendants  would  be  put 
to  much  expense  and  great  inconvenience 
if  they  were  prohibited  from  using  the 
pneumatic  delivery.  It  would  almost 
stop  trade  in  the  shop  for  a  considerable 
period  of  time,  and  it  is  doubtful  whether' 
anything  could  be  devised  which  would 
be  less  annoying  to  the  plaintiff  that  the 
system  now  adopted. 

For  all  Chase  reasons,  I  think  the  in- 
junction should  be  refused  at  present,  and 
only  granted  if,  after  a  full  hearing  of 
both  sides  upon  the  trial  of  the  merits,  it 
should  appear  that  the  noise  complained 
of  and  the  vibration  is  reallv  caused  by 
the  machinery,  and  is  detrimental  to  the 
proper  use  of  the  plaintiffs  premises.— 
N.  Y.  Law  Journal. 
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FIXTURES. 

What  Constitutes — Steam  Kadtator*  and  Valves. 

In  National    Bank  of   Catasauqua   vs  j 
North,  decided  in  the  Supreme  Court  of, 
Pennsylvania    in    March,  1894  (28   Atl.,  | 
694),  it  was  held  that  radiators  and  val- j 
ves,  which  may  be  readily  detached  f  10111  , 
the  distributing  pipes  by   whic'i  a  com-  j 
pany  supplies  a  dwelling  with  steam   for  | 
heating-  purposes,  pre  not  a  part  of  the  j 
realty,  though  the  owner  of  the  house, 
when  he  put  them  in,  may   have  had  an 
undisclosed   intention  cf  making    them 
such. 

The  Court  says,  in  part:  That  a  steam- 
heating  apparatus  is  indispensable*  to  the 
occupancy  and  enjoyment  of  a  dwelling 
house,  as  .>uch,  cannot  be  pretended.  That 
it  is  a  convenience  whose  presence  may 
enhance  the  rental  value  and  the  com- 
fort of  a  house  mav  be  very  true  (see  Jare- 
ch  i  vs  Society ,  79  Pa .  St . ,  403. 405 ) .  That, 
as  a  means  of  heating  dwellings,  it  will  in 
a  short  time  be  superseded  by  something 
superior  to  it,  seems  but  reasonable  ex- 
pectation. Of  no  such  appliances  can  it 
be  said  that  they  are  of  such  a  nature  or 
character  as  to  be  necessary  to  cany  out 
the  obvious  purpose  for  which  the  build- 
ing wa§  erected,  permanently  to  increase 
its  value  for  occupation  and  use,  or  to 
constitute  lasting  accessions  to  the  pro- 
perty. The  same  considerations  of  per- 
sonal comfort,  convenience  and  safety 
that  calls  for  their  adoption  at  one  time 
will  require  the  discarding  of  them  later 
011.  So  far  as  they  consist  of  movable 
articles  merely  standing  upon  the  floors, 
though  screwed  to  pipes,  in  walls  or  under 
floors,  their  relation  to  the  realty  itself  is 
no  different  from  that  of  any  other  sort 
of  detachable  heating  apparatus,  from  a 
portable  furnace  down  to  a  gas  stove,  and 
..the  consequences  of  their  severance  from 
the  realty  are  precisely  the  same  in  kind. 
There  is,  in  a  word,  nothing  in  the  act  of 
introducing  such  article  into  a  dwelling 
house,  and  nothing  .in  their  nature,  ob- 
ject, purpose  or  relation  to  the  house 
which  can  give  rise  to  an  inference  that 


they  were  put  there  to  be  a  part  of  the 
realty,  or  to  increase  the  security  of  its 
mortgagee.  There  is  certainly  no  more 
reason  for  indulging  such  a  supposition 
with  respect  to  such  than  with  respect  to 
gas  fixtures.  Steam  heat  is  furnished  to 
houses  by  steam-heating  companies  in  the 
same  way  in  which  gas  is  furnished  by 
gas  companies.  Indeed,  the  use  of  gas  is 
far  more  general  1:1  dwelling  houses,  and 
it  is  far  more  of  a  necessity  to  their  enjoy- 
ment and  occupation  as  such  than  steam- 
heat.  Moreover  like  in  the  apparatus 
here  in  question,  so'  w.hcrc  gas  is  used  it 
is  introduced  by  means  of  service  pipe-; 
cnte/ing  the  cellar,  vertical  pipes  condu- 
cting it  to  the  upper  floors,  and  distribut- 
ing pipes  carrying  it  to  the  various  rooms, 
some  o£_ which  pipes  are  exposed,  others 
imbedded  in  the  walls,  others  laid  under 
the  floors.  Again,  analogously  to  the 
proven  relation*  of  the  radiators  and  the 
valves  attached  to  them  to  the  remainder 
of  the  steam  heating  apparatus,  the  re- 
moval of  the  brackets  «nd  chandejiers, 
with  their  burners  and  stopcocks,  renders 
the  entire  system  of  gas  pipes  in  a  house 
from  which  they  are  detached  useless  for 
the  time  (see  Sewell  vs  Angerstcin,  18 
LawT.  [N.  S.],  300,  per  Wilies.J.)  But 
gas  f.xtunes-are  very  uniformly  held  to  be 
severable  from  the  realty,  whether  the 
question  of  their  annexation  to  it  arise 
between  landlord  and  tenant,  vendor  and 
vendee,  or  purchaser  of  the  personalty 
and  mortgagee  of  the  realty  (Kwell,  Fixt., 
p.  93,  note;  Id.,  pp.  299,  436,  note;  Vau- 
ghen  vs  Haldeman,  33  Pa.  St.,  522;  Jare- 
chi  vs  Society,  79  |Pa.  St.",  403;  Heysham 
vs  Dettre,  89 Pa.  St.,  506;  Sccger  vsPettit, 
stifira;  Lawrence  vs  Kemp,  1  Ducr,  363; 
Shaw  vs  Lcnke,  1  Daly,  487;  Manning  vs 
Ogdcn  [Sup.],  24  N.  Y.  Supp.,  70;  Kirch- 
man  vs  Lapp,  [Super.  Buff.],  19  N.  Y. 
Supp. ,  83 1 ; ,  McKeage  vs  I nsurance  Co. , 
81  N.  Y./38;  Hays  vs  Doane,  n  N.  J. 
Eq.,  84;  Guthrie  vs  Jones,  108  Mass.,  191; 
Towne  vs  Fiske,  127  Mass.,  125;  Monta- 
gue vs  Dent,  10  Rich.  Law,  132);  the  only 
authority  to  the  contrary  in  this  country 
that  I  am  acquainted  with  being  Johnson 
kvs  Wiseman  (14  Mete.  [Ky.],  357(.  Of 
course/  express  stipulations  may  make 
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them  pass  with  the  fealty  (Jarechi  vs  So- 
ciety, *«/«?;  Heysham  vs  Dettre,  supra; 
Fratt  vs  Whittier,  58  Cal.,  126;  Sewell  vs 
Angerstein,  supra);  or  an  intent  to  do  so 
mav  be  so  clear  from  the  attending  cir- 
cumstances and  expressions  as  to  have 
the  same  effect  (Ewell  Fixt.,  p.  300:  Funk 
vs  Brigaldi,  4  Daly,  359;  Central  Trust  & 
Safe  Deposit  Co,  vs  Cincinnati  Grand 
Hotel  Co.,  26  Ohio  Law  J.,  149*.  But,  in 
the  absence  of  such  an  element,  the  rule 
as  above^  stated  seems  very  well  settled. 
In  this  connection,  however,  it  must  not 
be  overlooked  what  is  meant  by  gas  fix- 
tures. There  is  a  clear  distinction, 
pointed  out  in  Vaughen  vs  Haldeman  (33 
Pa.  St.,  at  page  523,  reiterated  in  Jarechi 
vs  Society,  79  Pa.  St.,  at  page  408,  and 
recognized  in  Ewell,  Fixt  ,  p.  299,  and 
cfcses  there  cited),  between  gas  fittings 
and  gas  fixtures,  the  former  term  includ- 
ing all  the  piping  down  to  the  points  of 
opening  where  chandeliers,  brackets,  &c. 
used  for  lighting  are  designed  to  be  at- 
tached, the  latter  only  covering  thc*e  at- 
tachments. It  is  these  exclusively  to 
which  the  rule  I  have  given  applies.  The 
analogy  between  the  arrangements  for 
lighting  dwelling  houses  wiih  gas  and 
those  for  heating  such  with  steam  seems 
to  me  to  be  so  complete  that  this  distinc- 
tion must  also  obtain  as  to  the  latter, 
<under  the  decisions  of  this  state.  For 
this  reason  I  must  regard  the  case  of  Jen- 
■  kins  vs  Gething  (2  Johns.  &  H.,  520,  cited 
in  Ewell,  Fixt.,  p.  129,  note),  as  inappli- 
cable here,  and  decide  that  the  only  por- 
tions of  a  steam-heating  apparatus  in  a 
dwelling  house  that  do  not  ordinarily  be- 
come part  of  it  in  such*  way  as  to  prevent 
their  being  separated  as  personalty  from 
the  real  estate  are  the  radiators  with  the 
.Valves  attached  to  them.  Whilst  the 
traps,  regulators,  service  and  distributing 
pipes,  risers,  and  the  valves  belonging 
to  them  may  fairly  be  considered  as  neces- 
sary to  the  completion  of  a  modern  dwell- 
ing house  where  fhe  facilities  for  steam- 
heating  exist,  aud  must,  in  the  nature  of 
things,  be  substantially  the  same  in  every 
case,  varying  only  in  dimensions,  the 
radiators,  witn  their  valves,  are  put  up  in 
more  or  less  expensive  style,  according 


to  the  tasce  and  means  cf  the  person  who 
,  intends  to  occupy  the  house,  or  accord- 
ing to  the  purposes  for  which  it  may  be 
designed  as  a  dwelling  for  his  own  family 
or  as  a  house  to  be  rented  to  others. 
Hcrce,  upon  grounds  precisely  analogous 
to  1  hose  pointed  out  in  Jarechi  vs  Society 
(ubi  supra),  they,  and  th-  y  alone,  arc  not 
to  be  regarded  as  intended  to  be  anrfcxed 
to  the  realty."-  N  Y.  Law  Journal. 


New  Laws. 


Coujmbus,  May,  19,  1894. 

S.  B.  No.  79  amends  sections  3821c  and 
382  if  as  follows: 

Sec.  3821c.  Companies  organized  un- 
der the  acts  to  which  this  is  supplemen- 
tary, and  engaged  *  *  *  in  the  busi- 
ness of  safe  deposit  and  trust  companies, 
in  addition  to  the  powers  already  possess- 
ed, shall  have  the  power  to  take,  accept 
and  execute  all  such  trusts  of  every"  de- 
scription as  may  be  committed  to  such 
company  by  any  person  or  persons,  or 
any  •corporation, by  grant,  assignment,  de- 
vise or  bequest,  or  which  iriay  be  com- 
mit teE  or  transferred  to,  or  vested  in  said 
company,  whether  the  same  be  to  act  as 
executor,  administrator,  assignee,  guar- 
dian \  receiver  or  trustee,  or  in  any  other 
trust  capacity,  by  order  of  any  court  of- 
record  or  Probate  court;  in  the  county  in 
which  such  company  is  located,  and  its 
principal  "business  is  transacted,  or  of  any 
court  of  record  or  probate  court  cf  any  . 
othef-slate,  or  of  the  United, States,  to  re- 
ceive and  take  any  real  estate  which  may 
be  the  subject  of  any  such  trust,  and  to 
act  as  agent  under  any  power.  Provided, 
anv  such  appointtnen :  as  guardian '  shall 
apply  to-the  estate  only,  and  not  to  the 
person. 

Sec.  382 if.'  The  -provisions  of  sections 
3821c,  382id,  and  3821c,  relating  to  the 
power  of  the  probate,  court  to  appoint  any 
such  company  to  act  as  executor,  admin- 
istrator, assignee,  guardian,  receiver  or 
trustee,    shall    apply    only    to    probate. 
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conrtS  in  counties  containing  a  city  of  the 
first  or  second  grade  of  the  first  class. 

S.  B.  No.  288  ameud3  section  621  as  fol- 
lows: 

Sec-  621.  Jostice  of  ,the  peace,  for  ser- 
vices rendered,  shall   be  entitled  to  the 
following  fe.s:    Eor  summons,  for  each 
defendant   named  in   the  writ,  25  cents; 
for  order  of  arrests,  capias, -writ  of  attach 
merit,  writ,  of  .replevin,  or  mittimus,  40 
cents;  for  eacrrftunpoena   for  one  person, 
25  cents; for  each  person  in  addition  named 
in  the  subpoenal  cents;for  venire  for  jury. 
40  cents:  for  issuing  execution,  40  cents; 
for  warrant  in  criminal  cases,  for  each 
person  named  in  the  writ,  40  cents;  for 
ea  h  search  warrant.  40  cents;  for  writ  of 
restitution,  40  cents;  for  taking  and  certi- 
fying affidavits,  40  cents;  for  order  011  jail 
er  for  prisoner  or  prisoners,  40  cents;  for 
entering  a  discontinuance  or  satisfaction, 
20  Cents;  for  entering  bond'  or  undertak- 
ing, by  either  party,  40  cents;  for  filiug 
papers    necessary    to    be    preserved    by 
justice,  5  cents;  for  each'  recognizance  of 
bail  in   civil  causes,  40  cents;  for  bill   of 
exceptions  and  copy,  15  cents  fgr  each 
one    hundred    words;  for  certifying  the 
same,25  cents;  for  transcript  from  docket, 
15  cts  per  hundred  words.and  for  certifying 
the  same,  25  cents;  for  appointing  guard- 
ian  for 'minor  to  prosecute  suit,  25  cents; 
for  appointing  special  constables  or  ap- 
praisers,  40   cents  each;  for   taking  re- 
cognizance of  a  witness,  40  cents;  for  each 
additional  witness*  10  cents;  for  each  re- 
cognizance of  bail  in  criminal  causes,  40 
cents;  for  each  continuance  or  adjourn 
nrent  by  either  party,  20  cents;  for  enter 
itig  a  rule^df  reference  or  copy  thereof,  15 
cent*;  for  swearing  witnesses  or  arbitra 
tors,  5  cents  each;  for  entering  judgment, 
40'  cents;  for    acknowledging   deeds    or 
other  instruments  of  writing,  with  a  e'er. 
tificate  thereon,  40  cents;  for  sitting  in 


the  trial  of  any  cause,  civil  or  criminal, 
where  a  defense  is  interposed,  whether 
tried  to  the  justice  or  to  a  jury,  one  dol- 
lar; for  judgment  on  the  docket,  14  cents; 
for  collections  made  upon  judgments  the 
the  same  fees  as  are  allowed  by  section 
622  of  the  revised  statutes  to  constables 
for  money  made  ou  execution;  for  taking 
deposition  and  certifying  the  same,  10 
cents  per  hundred  words,  for  marrying 
and  making  return,  $2;  for  taking  and 
certifying  proof  of  any  account  or  claim 
aga inst  the  estate  of  testators  or  intesta- 
tes. 25  cents;  for  each  process  required 
by  lnrw  not  herein  named,  40  cents;  for 
each  writing  or  record  n6t  provide- 1  for, 
15  cents  per  hundred  words;  and  all  jus- 
tices of  the  peace  and  •  notaries  public 
shall,  upon,  request,  administer  and  cer- 
tify to  all  oaths  required  \n  procurement 
of  bounties  and  pensions,  and  payment  of 
pensions,  and  they  shall  be  entitled  to 
charge  and  receive  for  each  oaih  so  ad- 
ministered and  certified,  the  911m  of  10 
cents, 

H.  B.  No.  302  rearranges  thvc  sub-dis- 
tricts of  the  fifth  common  pleas  judicial 
district  making  Franklin  county  a  sep- 
arate sub-division. 

H.  B.  No.  161  redistricts  the  second 
judicial  district. 

H.  B.  No.  720  amends  section  1504  as 
follows: 

Sec.  1504.  He  shall,  immediately  after 
the  township  officers  have  made  their  an- 
nual settlement  of  accounts,  make  ouf 
and  enter  in  the  record  in  which  the  pro- 
ceedings of  the  trustees  are  recorded,  a 
datailed  statement  of  all  the  receipts  and 
the  expenditures  of  the  township  for  the 
preceding  year,  if  any,  and  also  the  re- 
ceipts "and  expenditures  of  the  township 
board  of  education,  stating,  from  what 
source  the  moneys  were  received,  and  to 
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whom  paid,  and  for  what  expended,  and 
a  detailed  statement  of  all  liabilities,  if 
any,  a  copy  of  which  statement  he  shall 
post  up  on  the  morning  of  the  first  Monday 
ofjApril,  annually,  at  each  place  of  hold- 
ing township  election  in  such  township 
Any  township  clerk  refusing  or  neglect- 
ing to  make  oat,  enter  and  publish  said 
detailed  statement,  shall  be  liable  to  a  fine  ; 
of  not  more  than  thirty  dollars  nor  less 
ttia.i  twenty-five  dol'ars,  recoverable 
before  any  justice  of  the  gcace  of  the 
township,  and  to  be  paid  into  the  scho-jl 
fund  of  the  township. 

H.  B.  416  is  an  new  act  to  authorize 
and  regulate^eLctric  railroads,  as  follows: 

Section  i.  Re  it  enacted  by  the  Gen- 
eral Assembly  of  the  State  of  Ohio,  That 
companies  incorporated  under  section 
3237  of  the  Revised  Statutes  of  Ohio  for 
such  purpose  may  construct,  maintain 
and  operate  electric  street  railroads,  or 
street  railroads,  or  railroads  using  other 
than  animal  power  as  a  motive  power,  for 
the  transportation  of  passengers,  pack- 
ages,, express  matter,  United  States  mail, 
baggages  and  freight  upon  the  highways 
iu  this  state  outside  of  municipalities. 

Section  2.  All  such  companies  shall 
have  power  to  occupy  aud  use  for  their 
tracks,  cars  and  necessary  fixtures  ami 
appliances,  the  streets,  alleys  and  the 
public  highways  outside  of  cities  and  vil- 
lages with  the  consent  of  the  public  au- 
thorities in  charge  of  or  controlling  such 
streets  and  highways,  and  with  the  writ- 
ten consent  of  a  majority,  measured  by 
the  front  foot,  of  the  property  holders 
abutting  un  ca  h  of  such  highways. 

Suction  3.  When  necessary  to  enter 
upon  and  use  private  property  in  the  con- 
struction and  operation  of  such  roads, 
such    companies,  shall    have  the    same 


power  of  appropriation  that  railroad  com- 
panies have. 

Section  4.  Such  companies  shall  have 
power  to  lease,  purc'.'.ase  or  make  traffic 
arrangements  with  any  other  street  rail- 
road company  as  to  so  much  of  its  tracks 
aud  other  property  as  mav  be  necessary 
or  desirable  to  enable  them  to  enter  or 
pass  through  any  city  or  village,  upon 
the  same  terms  and  conditions  applicable 
to  othiM*  street  railroads.  And  any  exist- 
ing street  railroad  company  owning  co- 
operating a  street  railroad  shall  receive 
the  c  trs,  freight,  packages  or  pa^scugars 
of  any  other  road,  upon  the  same  terms 
and  conditions  as  they  carry  for  the  gen- 
eral public. 

Section  5.  S:ch  street  railroad  com- 
panies may  consolidate  on  the  terms  and 
conditions  applicable  to  the  consolidation 
of  railroad  companies:  provided,  however, 
no  increase  of  fare  shall  be  allowed  on 
any  street  railroad  route  by  reason  of 
such  consolidation. 

Section  6.  Such  companies  shall  be 
subject  to  the  same  regulations  now  pro- 
vided f  >r  street  railro\ds,  in  so  far  as  the 
si  me  are  applicable,  a  id  shall  have  all 
the  powers,  in  so  Tar  as  they  are  applic- 
able, that  other  street  rai'road  companies 
have. 

H.  B.  No.  276  amends  sections  it  2,  4 
and  10  of  an  act  supplementary  to  chap- 
ter 1,  title  6  of  the  Revised  Statutes,  as 
amended  March  14,  1893,  as  follows: 

S  c.  1.  That  in  all  cases  where  the 
commissioners  of  any  county  in  this 
state  shall,  cause  to  be  constructed  or  en- 
large 1,  or  cleaned  out  or  repaired,  any 
ditch,  drain  or  water-course  the  water 
from  which  flows  into  an  adjoining 
county,  or  into  or  finds  an  outlet  in  any 
ditch,  drain  or  water-course  constructed 
or   being    constructed    in  an    adjoining 


TOLEDO  LEGAL  NEWS. 


»33 


count}',  and  in  all  ca?es  where  the  com- 
missioners of  any.  county  in  this  state 
shall  cause  to  be  constructed,  enlarged, 
cleaned  out  or  repaired  any  ditch,  drain 
or  water-course  which  is  or  may  be  an 
outlet  for  any  ditch,  drain,  water-course 
of  lands  of  an  upper  c  unty,  or  which,  by 
reason  of  any  proposed  improvement 
thereof,  will  provide  better  drainage  or  a 
more  sufficient  outh  t  for  any  ditch,  drain, 
water-course  or  lands  of  an  upper  county, 
the  commissioners  of  such  upper  county 
shall  pay  to  the  commissioners  of  such 
lower  county  such  sum  as  may  be  agreed 
upon  by  the .  commissioners  of  both 
counties  for  the  use  and  benefit  of  such 
outlet,  which  sum  the  commissioners  of 
said  upper  county  shall  apportion  to  the 
lands  in  their  county,  for  whose  benefit 
said  ditch  was  or  is  to  be  constructed,  but 
before  any  work  shall  be  begun  in  the 
construction,  enlarging,  cleaning  out  or 
repairing  of  any  ditch,  drain  or  water- 
course in  either  of  said  counties,  the 
amount  to  be  paid  by  the  commissioners 
of  the  said  upper  county  to  the  commis- 
sioners of  the  said  lower  county,  for  the 
use  and  benefit  or  burden  of  such  outlet, 
shall  be  jyioity  agreed  upon  or  determ- 
ined; the  sum  which  the  oommissioncrs 
of  said  upper  county  shall  pay  to  the  com- 
missioners of  said  lower  county,  shall  be 
determined  at  a  joint  meeting  of  the  com- 
missioners of  said  upper1  and  lower 
counties  upon  the  line  of  said  ditch, 
drains  or  water-course,  and  the  refusal  of 
a  majority  of  the  board  of  commissioners 
of  the  said  upper  county  to  agree, or  fail- 
ure by  them  to  meet,  act  or  take  part  in  a 
meeting  with  the  commissioners  of  said 
lower  c  mnty  upon  ten  days'  notice  by 
the  commissioners  of  said  lower  county 
upon  the  commissioners  of  said  upper 
county,  to  determine  what  sum  the  com 
missioners  of  said  upper  county  should 


pay  the  commissioners  of  said  lower 
county,  shall  he  prima  facie  evidenec  of 
their  failure  to  agree  or  pay,  and. ditches, 
drains  or  water-courses  which  provide 
dm.inage,  or  .when  constructed  will  pro- 
vide drainage  for  land  in  more  tl:an  one 
county,  may  be  constructed,  eularged, 
cleaned  out  or  repaired,  as  provided  in 
this  act  and  law  prescribed  for  construct- 
ing, enlarging,  cleaning  out  or  repairing  - 
single  county  ditches,  drains  or  water- 
courses. 

Sec.  2.  On  failure  to  agree  or  pay  as 
provided  in  the  preceding  section,  the 
commissioners  of  such  lower  count}-  may 
commence  in  the  probate  court  of  either 
of  said  counties,  their  action  against  the 
commissioners  so  refusing  to  agree  or 
pay,  setting  forth  the  fact  that  proceed- 
ings have  been,  begun  for  any  such  im- 
provement, and  the  reasons  why  the 
commissioners  of  the  upper  county  should 
pay  to  the  commissioners  of  the  lower 
county  a  compensatiou  for  such  outlet  or 
proposed  outlet,  and  the  failure  to  agree 
or  pay  as  provided  in  the  preceding  sec- 
tion, and  praying  for  the  relief  herein- 
after provided  for.  Said  probate  court 
before  whom  said  action  is  commenced, 
shall,  within  ten  days  after  the  filing  of  a 
petition  setting  forth  the  above  facts, 
issue  a  summons  directed  to  the  sheriff  of 
the  said  upper  county,  who  shall  he  com- 
manded therein  to  notify  the  president  of 
the  board  of  commissioners  of  said  upper 
county  that  an  action  has  been  com- 
menced in  accordance  with  section  2  of 
this  act.  Said  summons  shall  contain  a 
copy  of  the  petition,  the  time  and  place 
of  hearing,  be  served  and  returned  as  in 
other  cases,  and  such  service  shall  Jbe  not 
less  than  ten  days  before  the  day  of  hear- 
ing. Proceedings  after  service  and  re- 
turn shall  be  the  same  as  in  other  similar 
cases  before  probate  courts. 

Sec.  4.     Either  of  the  parties  to  said 
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actiou  may,  within  ten  days  after  the 
filing  of  said  report,  file  exceptions  there- 
to, which  exceptions  the  court  shall  hear 
and  determine,- and  shall  confirm,  modify 
or  set  aside  .  said  report,  as  justice  may 
require;  and  if  the  same  be  set  aside 
other  freehold  rs  shall  be  appointed,  as 
provi  led  in  section  3  of  .said  act;  who 
s  all  estimate  and  report-as  provided  in 
said  section,  and  the  decision  of  tRe  court 
upon  such  report  shall  be  final^unless  the 
same  shall  be  reversed  upon  proceedings 
in  error  for  errors  of  lajv  occurring  upon 
such  hearing,  or  because  the  determina- 
tion of  the  court  up  n  exceptions  thereto 
is  aga.nstthc  weight  of  the  evidence. 

S:c.  fo.  All  proceedings. for  the  con- 
struction, cleaning  out,  repairing  or  en- 
la;  ging  either  cf  said  ditches,  in  either 
the  upper  or  lower  counties,  whether  or 
not  the  same  have  .been  originally  con 
structed  as  joint  ditches,  or  whether  or 
not  the  ditch  to  be  constructed  might  be 
a  j  hit  ditch,  may  be  commenced  and 
conducted  in  the  manner  prescribed  by 
this-act  and  the  law  prescribed  for  single' 
county  ditches;  but  in  addition  to  the 
manner  of  procedure  prescribed  iti  this 
act  for  the  Construction, -enlarging,  clean- 
ing: out  or  repairing  of  any  ditch,  which 
furnishes  or  may  furnish  drainage  for 
more  than  one  county,  proceedings  shall 
be  commenced  and  conducted  in  the 
manner  prescribed  by.  lawfor  the  con- 
struction, of  joint  ditches,  whenever  a 
majority  of  each  board  of  commissioners 
of  such  counties  shall  so  agree;  but  in  all 
cases  where  such  commissioners  do  not 
agree  or  determine  to  proceed  under  the 
laws  for  the  construction  of  joint  ditches, 
and  the  board  of  commissioners  of  Said 
lower  county  unanimously  agree  that 
such  improvement  is  necessary  or  will  be 
conducive  to   the  public  health,  conveni- 


ence or  welfare,  and  the  line  described 
in  the  best  route,  thou,  all  such  proceed- 
ings in  reference  thereto,  shall  be  con- 
ducted as  provided  by  this  act  and  the 
laws  for  single  comity  ditches.  Such 
proceedings  to  be  conducted  by  the  com- 
niisaioneos  of  said  l^wer  county. 

S.  B.  No.  328  supplements  3^61  aa 
follows: 

Sec.  3961a.  In  case  the  Hoard  of  edu- 
cation having  control  of  the  school  in  any 
jcint  sub  district  shall  fail  or  neglect  to 
perform  any  of  its  duties  as  provided  in 
section  thiity-nine  lmi:dred  and  sixty- 
one:  or  if  said  board  shall  use  or  expend 
any  part  of  the  funds  belonging  t  a  joint 
sub-district  for  any  other  purpose  than 
for  the  use  of  the  schools  of  such  joint 
sub-district;  or  shall  fail  or  neglect  at  all 
times  to  keep  the  funds  belonging  t  such 
joint  sub-district  in  the  treasury,  the 
board  of  education,  of  any  township  hav- 
ing territory  in  such  joint  sub-district 
may  maintain  an  action  in  its  own- name, 

in  any  court  having  jurisdiction, 

against  the  board  .of  education  having 
control  of  the  school,  to  con. pel  such 
board  to  perform  its  duty,  or  to*  restore  to 
the  treasury  any  funds  which  may  have 
been  unlawfully  appropriated  or  taken 
therefrom;  and  such  board,  in  addition  to 
costs,  shall  be  liable  for  all  necessary  ex- 
penses incurred  in  the  prosecution  of  such 
action  in  the  event  of  judgment  being 
rendered  against  it.  All  actions  under 
this  section  shall  be  commenced  within 
six. years  from  the  time  the  right  of  action 
accrued;  but  such  right  of  actiou  shall 
not  be  deemed  to  have  accrued  until  the 
discovery  thereof. 

H.  B.  No.  30  amends  section  4026  as 
follows: 

Sec.  4026.  That  each  board  of  educa- 
tion   may  furnish    the  necessary  school 
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bcoks  free  of  charge,  to  enable  the  parent 
or  guardian,  without  expense  therefor,  o 
comply  with  the  requirements  of  this 
chapter,  the  same  to  be  paid  for  out  of 
the  contingent  fund* at  the  disposal  of  the 
board;  a?id  such*  levy  each  year,  in  ad- 
dition if  necessary  to  that  otherwise  au- 
thorized by  law,  is  hereby  authorized  as 
shall  be  necessary  to  furnish  such  school 
books  free  of  charge  to  all  the  pupils  at- 
tending the  public  schools;  but  such 
pupils  as  vare  already  wholly  or  in  part 
supplied  with  necessary  school  books 
shall  be  supplied  free  i  f  charge  only  as 
ether  or  new  books  are  needed;  and  all 
school  books  furnished  as  herein  pro, 
vided,  shall  be  considered  and  be  the 
property  of  the  district,  and  loaned  to  the 
pupils  on  such  terms  and  conditions  as 
each  such  board  may  prescribe. 

Sec.  2.  That  said  section  4026  be  and 
the  same  is  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  one 
month. after  its  passage. 

S.  B.  No.  397  supplements  sec.  2293,  as 
follows: 

Sec.  2293d.  In  villages  of  the  first 
class,  the  council  of  sueh  village  shall 
have  authority  to  cause  any  of  the  streets 
and  alleys  of  said. village  to  be  improved 
by  paving,  macadamizing  arid  curbing, 
or  either  of  them,  and  the  method  of  pro- 
cedure-in  such  case  may  be  as  provided 
in  the  Revised  Statutes;  provided,  that  the 
value  of  lots  and  lands  for  the  purpose  of 
assessment,  may  be  ascertained  and  fixed 
by  an  appraisement  to  be  made  by  three 
disinterested  resident  freeholders  ap- 
pointed by  the  council,  who  shall,  after 
being  duly  sworn,  upon  actual-  view  of 
the  premises,  appraise  the  true  value 
thereof  in  money.  Such  Appraisement 
shall  include  the  value  of  all  permanent 
improvements. .  The  council  may  correct 


any  inequalities  or  errors  in  said  appraise- 
ment, or  may  order  a  new  appraisement. 
When  confirmed  by  the  council  said, ap- 
praised ^value  shall  bethe  basis  for  assess- 
ment for  any  such  improvement,  if  the 
council  so  determine.  The  assessment 
shall  not  exceed  twenty- five  per  centum 
of  the  value  so  fixed,  and  not  more  than 
one -fifteenth  of  the  valne  so  ascertained 
shall  be.  collected  in  any  Qne  year.  In 
sueh  villages,  a  majority  of  the  owners  of 
the  lots  and  lands  to  be  assessed  petition- 
ing for  sach  improvement,  shall  authorize 
the  improvement,  and  -  assessments  to  be 
made  in  all  cases  as  provided  in  chapter 
four,  division  seven,  title  twelve  of  the 
Revised  Statutes,  subject  to  the  modifica- 
tions hereof. 

S.  B.  No.  262  .amends  section  137 1  as 
follows: 

Sec.  1371.  When  it  comes  ^o  the  knowl- 
edge of  the  county  auditor  that  the  elec- 
tors of  any  such  township  have  failed  to 
apply  to  the  commissioners  as  aforesaid, 
for  one  year  after  such  application  is  au- 
thorized, or  in  any  such  township  the 
trustees  and  treasurer  elected  have  failed 
to  qualify  or  to  perform  the  duties  incum- 
bent on-  them,  the  auditor  shall  appoint 
from'  among  the  electors  of  such  township 
three  trustees  and  one  treasurer,  who 
shall  hold  their  offices  for  the  same  term 
and  perform  the  same  duties,  and  have 
the  same  powers  as  if  elected  as  aforesaid. 
.And  in,  case  the  term' of  office  of  such 
.-trustees  and  treasurer  have-  expired,  and 
no  successors  have  been,  elected  or  ap- 
pointed, as  by  this  chapter  provided,  an 
election  may  be  ordered,  as. provided  in 
section  thirteen  huudred  aqd  sixty-sev6n. 
In  case  -such  application  is  made,  the 
commissioners  of  the  county  in  which 
said  reserved  section,  or  part  thereof,  is 
substituted,  shall  order  an  election,  desig- 
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nating  the  time  and  place  of  holding  the  |  proposed  road,   passes  through  any  in- 


same.  They  shall  appoint  three  judges 
and  two  clerks  to  conduct  such  election, 
who  shall  give  notice  of  the  same  by  post- 
ing in  some  of  the  most  public  places 
within' such  township,  written  or  printed 
notices  thereof.  Said  election  shall  be 
conducted  in  the  same  manner  as  town- 
ship elections  in  civil  townships. 

S.  B.  No.  406  amends  section  .1324  as 
follows: 

Sec.  3324.     A  company  or  person  hav- 
ing control  or  management  of  a  railroad 
shall  construct,  or  cause  to  be  construct- 
ed, and  maintain  in  gocd  repair  on  each 
side  of  such  road,  along  the  Hue  of  the 
laud*  o£  the  company  owning  or  operat- 
ing the  same,  a   fence  sufficient  to  turn 
stock;  and  when  such  fence  is  construct- 
ed out  of  barbed  wire,  or  separate  lateral 
strans  not  connected  by  interwoven  wire, 
or  cross  perpendicular  wire  not  more  thau 
fifteen  inches  apart,  there  shall  be  secure- 
ly fastened  to  the  posts,  at  the  lop  of  the 
same,  at  right  angles  thereto,  at  least  one 
board,  not  less  than  one  and  one-eighth 
inches  thick  and  five  inches  wide,  and 
extending  the  entire  lejigth  thereof,  and 
before  operating  such  road  shall  cause  to 
be  maintained  at  every  point  where  any 
public  road, street, lane  or  highway  nsed  by 
the  public,  crosses  such  railroad,  safe  and 
sufficient  crossings,  and  on  each  side  of 
such  crossings  cattle-guards  sufficient  to 
prevent  domestic  animals  from  going  upon 
such  railroad  ;  and  such  company  or  per- 
son shall  be  liable  for  all  damages  sustain- 
ed in  person  or  property  in  any  manner 
by  reason  of  the  want  or  insufficiency  of 
any  such  fence,  crossing  or  cattle-guard, 
or  any  neglect  cr  carelessness  in  the  con- 
struction thereof,  or  in  keeping  the  same 
in  repair.    That  provided,  where  any  road 
now  in  process  of  construction,  or  any 


closed  land,  that  the  company  or  person 
having  control  of  any  such  road  sha,l,  dur- 
ing the  construction  of  the  same,  provide 
suitable  crossings  for  the  owner  or  occu- 
pant of  each  farm,  and  make  and  keep  in 
repair  fences  along  the  line  of  such  road 
through  such  inclosed  fields,  and  protect 
any  crop  growing  thereon ;  and   further  . 
provided,   that  where    the  company    or 
person  agree,  with  the  owner  of  the  lands 
through  which  any  railroad  passes,  that 
said  owner  s^  all  build  and  keep  in  repair 
any  portion  of  the  fcnciiig,  and  s'  ould  said 
fencing  be  destroyed  or  damaged  by  fire 
from  passing  trains,   said    company    or 
person   owning  or  operating  such  road 
shall  rebulid  or  repair  said  fence,  provid- 
ed the  property  holder  should  demand  itf 
and  provided,  that  if  any  railroad  com- 
pany shall  fail  or  refuse  to  construct  any 
fence   in  the  manner  hereinbefore  pro- 
vided; within  six  months  after  the  pass- 
age of  this  actj  and  after  ha  vi:g  received 
written  notice  so  to  do  from  the  owner  or 
occupant  of  any  lands  through  which  the 
road  may  pass,  (that)  then  said  owner  or 
occupant  may,  after  thirty  days  from  the 
time  of  serving  such  notice  upon    the 
agent  of  such  company  nearest  said  lands, 
proceed  to  construct  the  same,   and  the 
company  shall  be  liable  to  such  person 
for  the  cost  thereof.    This  act  shall  apply 
to  all  fences  now  built,  as  well  as  those 
hereafter  constructed. 

S.  B.  No.  400  amends  section  2680,  as 
follows: 

Sec.  2680.  All  fines  and  penalties 
which  are  assessed  and  collected  by  the 
police  court  for  offenses  and  misdemean- 
ors prosecuted  in  the  name  of  the  state, 
except  a  portion  thereof  equal  to  the 
compensation  allowed  by  the  county  com- 
missioners to  the  judges,  clerk  and  prose- 
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cuting   attorney  of  such  court,    in  state 
cases,  which  shall  be  retained  by  the  clerk, 
shall  be  paid   by  the  clerk  quarterly   to 
the  trustees  of  such   law  library  associa- 
tions mentioned  in  tlie  next  two  preced- 
ing sections,  except  those  in  cities  of  the 
first  gra  le  of  the  first  class,  to  be  expend- 
ed in  the  purchase  of  law  books  and  the 
maintenance  of  such  association;  but  the. 
sums  so  paid  shall  not  be  less  than  five 
hundred  dollars  per  annum,   if  there   be 
such  an  amount.     And  all  justices  of  the 
peace  of  such  count}*,  and  all   officers  of 
townships,   villages    and    cities    therein 
Shall  have  the  same  free  use  of  the  books 
of  such  library  receiving  such  fines  and 
penalties  as  the  judges  and  county   offi- 
cers,; and  the  trustees  of  such  associations 
shall,  on  the  first  Monday  of  each  year, 
make  a  detailed  statement  to  the  auditor 
of  the  county,    verified    by    the  oath  of 
the  treasurer  of  the  association,  of  the 
amount  of  the  fines  and  penalties  so  re- 
ceived,   and   of   the    money    expended 
by     the      association.        In    cities     of 
the     first      grade      of     the  first    class, 
all  fines  and  penalties  which  arc  or  have 
been  assessed  and  collected  by  the  po'ice 
court  for  offenses  prosecuted  in  the  name 
of  the  state,  sh*U  be  disponed  of  as  direct- 
ed bv  sections  1807  and  181 2  of  the   Re- 
vised Statutes  of  Ohio,  a ud  the   clerk   of 
police  court,  in  cities  of  the  first  grade  of 
the  first  class,  shall  be  relieved  of  all   re- 
sponsibility  and  liability   for  any  such 
fines  and  penalties  assessed  and  collected 
that  have  been  or  may   be   paid   over  to 
the  county  auditor  as  directed  by  sections 
1S07  and  18 1 2  of  the  Revised  Statutes  of 
Ohio. 

S.  B.  No.  ,45  repeals  5185.  51S6,  5187 
and  5188. 

S.  B.  No.  2  provides  for  holding  pri- 
mary elections  for  the  nomination  of  offi- 
cers under  the  Australian  system. 


COLUMBUS    CORRESPONDENCE. 

Columbus  Ohio,  May  22.— The  case  of 
William  A.  Gashe  agaiusi  Chas  L.  Young, 
George  A  Miller,  John  S.  Eck,  John  W. 
Hughes,  John  E.  Potts  and  B.  EHis  Bul- 
lock, error  to  the  Circuit  court  of  Lucas 
county  was  decided  by  the  Supreme 
court  to-day.  The  case  has  beeu  in  this 
court  since  September  1 8th ,1891.  Messrs. 
Parks  &  Barber  and  Waite  &  Snider  rep- 
resented the  plaintiff-  H.  S.  Bunker  rep- 
resented the  defendant  p. 

The  judgment  of  the  Circuit  court  was 
reversal  and  a  decree  for  the  plain,.' ^  in 
error  rendered.  The  case  will  be  re- 
ported. 

Win.  A.  Gashe,  in  his  petition  in  the 
Common  Pleas  court*  claimed  that  0:1 
May  1st,  1 S89,  he  recovered  a  judgment 
against  Young  and  Miller,  before  Geo  \V. 
Merrill,  a  Justice  of  the  Peace,  for  the 
sum  of  #223.34  and  cost*  for  53-6o.  On 
May  3rd  of  the  same  year  execution  was 
issued  to  the  sheriff  of  Lucas  county,  1>  t 
was  returned  to  him  wholly  unsatisfied. 
He  further  claimed  that  Young  and  Mil- 
ler, with  intent  to  defraud  him  out  of 
said  claim,  conveyed  property  to  the 
value  of  nearly  #100.000.00  to  John  S.  Eck. 
John  W.  Hughes,  ].  F.  Potts  and  B.  Ellis 
rtullock.  The  defendants.  Eck,  Hughes  & 
Pv  t's  set  up  in  their  answer  that  the 
property  was  purchased  in  good  faith  and 
deny  that  the  conveyance  was  made  for 
the  purpose  of  defrauding  the  credknrs. 
The  Common  Pleas  court  held  that  there 
was  due  Gashe  from  Young  and  Miller 
the  sum  of  #1840.19  as  prayed  for  in  the 
petition  and  amendment  therein.  The 
court  also  held  that  there  was  due  to 
numerous  ^creditors  sums  prayed  for  in 
their  cross-petiti  >ns.  The  case  was  ap- 
pealed to  the  Circuit  court  and  there  the 
petition  of  Gashe  and  the  cross-petition- 
ers were  dismissed  with  costs.  Gashe 
brought  the  suit  up  to  the  Supreme  court 
with  the  above  result. 
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S\x\\\  Judicial  Circuit. 


JCDGES. 
Hon.  C.  S.  Bentley,  Bryan,  O. 
Hon.  G.  11.  Hayues.  Toledo,  O. 
Hon.  C.  II.  Scrihner,  Toledo,  O. 


ASSAULT 

With    Intent  to  Commit  a    Rape.      Degree   of 
Force  Xeceasar  j  to  be  Shown. 

(Huron    County    Circuit    Court.       May    Term. 

Present:     Hon*.  C.  S.  Bent  ley.  P.  J.    C.  H. 

Scrihner  and  G.  R.  Haync'ft,  J.  J.) 

(In  order  to  convict  upon  a  charge  of  a«flaalt 
with  intent  to  commit  a  rape  the  evidence  for  the 
State  must  *how  that  the  accused  had  a  purpose 
10  have  .sexual  intercourse  with  the  Prosecutrix 
and  that  he  intended  to  use  such  force  as  might- 
tic  necesftarv  to  overcome  her  resistance  and  ac- 
complish hi*  purpoAe. — Ed.  Lkgai,  News.) 

SCRIBNER.  J. 

At  the  October  term  1893,  of  the  court 
of  common  pleas  of  Huron  County,  one 
James  Blannett  was  indicted  by  the  grand . 
jury  of  Huron  County,  and  the  charge 
was  returned  by  the  grand  jury,  for  as- 
suiting  one  Anna  Pattersoif  with  intent 
to  commit  rape  upon  her  person. 

At  the  same  October  term  of  the  court 
of  common  pleas,  the  accused  was  put 
upon  his  trial,  and  the  jury  returned  a 
verdict  finding  him  guilty  of  the  offense 
for  which  he  was  indicted.  A  motion  for 
a  new  trial  was  interposed,  which  was 
overruled  and  thereupon  the  court  sen- 
tenced him  to  imprisonment  in  the  pen- 
itentiary of  the  state  for  the  term  of  13 
months. 

This  proceeding  in  error  now  under 
consideration,  was  brought  in  his  behalf 
for  the  purpose  of  reversing  the  judgment 
of  the  court  of  common  pleas,  the  court 
overruling  the  motion  for  a  new.  trial  and 
sentencing  him  for  a  term  of  imprison- 
ment. 

The  transcript  of  the  journal  entry  filed 
in  the  case,  does  not  show,  at  least  not 
the  proper  form  and  manner,  that  the 
accused  had  ever  been  indicted  by  the 
grand  jury.  The  original  indictment 
was  filed  in  the  case  with  the  papers  and 
made  part  of  the  record.  The  endorse- 
ment appears  upon  it,  but  the  record 
simply  sets  out,  after  giving  the  title  of 


the  case,  that  the  Clerk  docs  hereby  cer- 
tify that  the  following  entries  and  judg- 
ment are  truly  copied  from  the  journals 
of  said  court*  to  wit:  "Oct.  Term,  to  wit, 
November  20,  1893.  This  day  came  the 
prosecuting  attorney  on  behalf  of  the 
State  of  Ohio  and  the  defendant  being 
brought  into  court,  in  custody  of  the  sher- 
iff and  arraigned  011  said  indictment,  for 
plea  theret)  says  he  is  not  guilty,  and 
puts  himself  upon  the  country,  and  the 
prosecuting  attorney  doth  the  like. 

And  it  appearing  that  said  defendant  is 
in  indigent  circumstances,  and  unable  to 
employ  counsel,  the  court  at  his  request, 
assigns  F.  H.  Jones  as  counsel  to  defend- 
ant." 

It  should  appear,  as  we  understand  the 
practice,  by  the  journal  entry,  showing 
the  proceedings  of  the  court,  that  upon 
said  day  the  grand  jury  returned  an  ind- 
ictment endorsed  as  follows:— setting  out 
the  endorsement  upon  it.  We  have  not,' 
however,  purposed  to  pass  upon  the  suf- 
ficiency of  the  record  in  this  regard,  but 
proceed  at  once  to  the  principal  question 
which  arises  upon  the  record.  I  might 
add,  however,  that  the  bill  of  exceptions 
taken  in  the  case  and  made  part  of  the 
record  shows  this:  "  And  this  was  all  th  c 
evidence  offered  by  either  party  in  the 
cause." 

"Thereupon  the  case  was  submitted  to 
the  jury  by  the  court,  and  the  jury  hav- 
ing found  in  favor  of  the  defendant,  (in- 
stead of  the  plaintiff),  the  plaintiff,  within 
three  days  after  the  verdict,  made  a  mo- 
tion for  a  ucw  trial  for  reasons  set  forth 
therein,  but  the  court  overruled  the  same 
and  rendered  judgment  upon  the  verdict 
to  which  judgment  and  verdict,  or  to 
which  verdict  and  judgment  and  the  over-  . 
ruling  of  the  motion  for  a  new  trial  the 
defendant  then  and  there  excepted  and 
tenders  this  his  bill  of  exceptions."  Of 
course  this  was  an  inadvertence,  escaping 
attention  no  doubt,  before  the  signing  of 
the  bill  of  exceptions,  but  the  journal  en- 
try, which  must  control  in  this  matter,  is 
entirely  correct.  It  shows  that  the  ver- 
dict of  guilty  was  returned  against  the 
accused,  hot  a  verdict  for  the  defendant, 
amfit  shows  that  the  proceedings  thereto 
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were  by  the'  defendant  to  set  aside  the 
verdict,  and  not  by  the  state.  I  mention 
this  matter  merely  by  way  of  suggestion 
for  counsel  both  for  the  State  and  the  ac- 
cused, as  to  the  care  that  may  be.  neces- 
sary in  making  up  bills  of  exceptions. 

The  principal  question  arising  in  tlue 
case  is  one  of  fact.  It  is  as  to  whether  or 
not  the  verdict  of  the  jury  is  sustained  by 
sufficient  evidence  in  this  regard.  The 
indictment,  of  course,  charges  the  accused 
with  having  assaulted  the  prosecuting 
witness  and  with  intent  to  commit  a  rape 
upon  her  person.  The  testimony  fully 
warrants  the  verdict  of  the  jury  in  so  far 
as  it  may  be  held  to  find  the  accused 
guilty  of  the  assault  and  even  of  an  inde- 
cent assault  upon  the  person  of  Mrs.  Pat- 
terson. But  the  uipin,  the  principal  and 
important  question  arising  from  the  facts 
is  as  to  whether  or  not  the  evidence 
warrants  the  verdict  of  the  jury  in  find- 
ing that  this  assault  was  made  with  intent 
to  commit  a  rape  upon  the  person  of  the 
witness  complaining,  the  prosecuting  wit- 
ness, Mrs.  Patterson. 

The  prosecuting  witness  made  this 
statement  as  to  the  facts  connected  with 
the  transaction  of  which  she  complains: 
"On  the  evening  of  October  7th,  last,  I 
saw  him.  I  first  saw  him  (meaning  the 
defendant),  after  I  turned  off  from  Main 
Street  on  to  Milan  Street.  .  I  again  saw 
him  just  after  I  crossed  the  railroad  track 
on  Marshall  Street.  I  had  just  got  past 
a  big  tree  below  the  track  when  I 
heard  some -running  behind  me.  I  turn- 
ed out  to  let  him  pass,  but  he  put  his  ami 
around  me  and  grabbed  my  left  arm  and 
raised  uiy  dress.  I  struggled  and  pushed 
him  away,  and  he  looked  at  me  au  instant 
and  palled  his  cap  down  over  his  face  and 
ran  north  and  crossed  Rule  street.  Some 
one  was  coming  and  I  went  on  home.  It 
was  ten  or  fifteen  minutes  after  six  in  the 
evening,  old  time.  It  was  dark  under 
the  tree.  There  was  good  foliage  on  it." 
Further  on,  she  says  ill  cross  examina- 
tion: '• I  had  got  just  past  the  tree  when 
he  came  up.  When  I  crossed  the  railroad 
I  saw  a  man  sitting  in  the  flag  house.  It 
is  quite  a  little  way  from  the  track  to  the 
tree.    After  I  came  off  from  Main  Street, 


I  met  Hlannett  by  the  old  black-smith 
shop  on  Milan  Street,  and  I  knew  him 
when  I  passed  him.  I  had  seen  him  a 
great  many  times  l>efore.  He  came  up 
behind  me  under  the  tree.  He  took  hold 
of  my  arm  and  lifted  my  clothes  as  high 
as  my  knees.  I  pushed  him  away  and 
said  let  me  alone,  go  away  and  he  ran  off. 
That  was  al>out  the  way  of  it.  He  pulled 
his  cap  down  and  said  "hump"  and  ran 
off.     Nothing  further  was  said  or  done," 

She  further  said  in  regard  to  the  trans- 
action: "It  was  not  more  than  a  minute 
that  he  was  scuffling  under  the  tree.  I 
got  policeman  Morrison  up  town.  I  knew 
this  boy  by  the  name  of  Niu  Holmes.  I 
said  at  Holmes'  house,  after  1  had  talked 
with  the  hoy,  that  I  was  mistaken." 

There  was  some  testimony  tending  to 
show  that  the  woman  was  somewhat  un- 
certain iu  her  recollection  as  to  the  ident- 
ity of  the  accused;  the  person  who  had 
assaulted  her.  The  testimony  indicates 
that  she  was  at  first  disposed  to 
charge  another  young  man  with 
the  offense  of  seizing  her;  but  the  testi- 
mony of  the  woman  is  corroborated  by 
that  of  other  witnesses  in  the  neighbor- 
hood, who  testified  that  they  saw  the 
young  man,  Klannett,  in  that  vicinity 
about  the  time  that  Mrs.  Patterson  was 
passing  along,  not  very  far  distant  from 
he  1 ,  so  that  as  far  as  the  suggestion  as  to 
her  being  mistaken  iu  the  identity  of  the 
person  is  concerned,  we  think  the  jury 
were  fully  warranted  iu  finding  from  the 
testimony  that  the  accused  was  the  party 
who  had  assaulted  the  complaining  wit- 
ness. 

Now,  this  proposition  stated  in  the  brief 
of  the  counsel  for  the  defendant  below, 
the  plaintiff  in  error  here,  we  find  upon 
full  examination  to  be  fully  sustained 
and  supported  by  the  authorities  as  to  the 
force  and  character  of  the  evidence  that 
is  required  to  convict  upon  a  charge  of 
this  kind. 

The  evidence,  says  the  Supreme  Court 
of  Iowa,  must  show  not  only  that  the  ac- 
cused had  a  purpose  to  have  sexual  inter- 
course with  the  prosecutrix,  but  he  must 
have  intended  also  to  use  whatever  de- 
gree of  force  might  be  necessary  to  over- 
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come  her  resistance,  to  accomplish  his 
purpose.  That  is,  the  state  must  not  only 
establish  by  proof  to  the  extent  required 
by  the  rule  in  criminal  cases,  the  assault 
that  was  made  by  the  accused,  but  also 
that  it  was  made  with  the  intent  to  use 
whatever  degree  of  force  might  be  neces- 
sary to  overcome  her  resistance,  to  ac- 
complish his  purpose. 

In  the  present  case,  the  statement  of 
the  complaining  witness  is,  as  I  have  al- 
ready read,  that  when  the  person  who  as- 
saulted ner  came  running  behind  her,  l4I 
turned  out  to  let  him  pass,  but  he  put  his 
arms  around  me  and  grabbed  my 
left  arm  and  laised  my  dress. 
I  struggled  and  pushed  him  away.  He 
looked  at  me  and  instantly  pulled 
his  cap  down  over  his  face  and  ran  north 
across  Main  street."  He  put  his  ami 
around  her  and  grabbed  her  arm  and 
raised  her  drew.  In  another  place  she 
said  he  raised  her  dress  to  her  knees,  or 
above  it.  He  looked  at  her,  pulled  his 
cap  down  over  his  eyes  and  ran  away 
She  says:  "He  came  up  behind  me  un- 
der the  tree  and  took  hold  of  my  arm  and 
lifted  my  clothes  as  high  as  my  knees.  I 
pushed  him  away  and  said,  let  me  alone. 
Go  away,  and  he  ran  off."  That  was  ail 
there  was  about  it. 

The  question  is,  did  the  testimony  of 
the  State  come  up  to  the  rule  required  in 
cases  of  this  kind?  Did  the  conduct  of 
this  yonng  man  at  the  time  he  committed 
the  assault,  at  the  time  of  inflicting  this 
wrong  upon  this  woman,  did  his  conduct 
indicate  that  he  intended  to  use  whatever 
force  might  be  necessary  to  overcome 
any  resistance  upon  her  part,  to  accom- 
plish purpose,  to  have  sexual  intercourse 
with  her  on  that  occasion  ? 

He  made  no  further  attempt  other  than 
what  I  have  stated,  he  threw  his  arm 
around  her  and  raised  her  dress  to  her 
knees.  She  said  nothing  to  him;  she 
bade  him  go  away  he  left  immediately 
without  saying  a  word  to  her,  except  that 
he  made  some  sort  of  an  exclamation.  He 
left  her  without  any  further  disturbance. 
Undoubtedly  a  case  was  made  which 
would  warrant  the  infliction  of  the  full 


decent  assault  upon  a  woman  upon  the 
street  in  the  night  time,  but  it  appears  to 
us  that  the  testimony  falls  far  short  of 
establishing  that  there  was  tiny  purpose 
upon  the  part  of  the  young  man  to  use 
force,  or  oppose  force  to  force,  if  she  re- 
sisted him,  in  orde.r  to  accomplish  his 
purpose.  When  she  bid  him  go  away, 
he  left;  he  didn't  persist.  He  didn't  at- 
tempt to  compel  submission  to  his  wishes. 

He  made  no  effort  other  than  what  I 
have  stated  to  overcome  such  resistence 
as  she  offt  red  to  his  force. 

Without  dwelling  upon  the  case  further, 
it  is  sufficient  to  say  that  in  our  judgment, 
the  verdict  of  the  jury  finding  the  young 
man  quiltly  of  an  attempt  to  commit 
rape  is  not  sustained  by  sufficient  evi- 
dence and  for  that  reason  the  judgment 
must  be  reversed  and  the  verdict  set 
aside  and  the  case  remanded  for  a  new 
trial. 

F.  H.  Jones  for  plaintiff  in  error. 

J.  R.  Mcknight,  Prosecuting  Attorney. 


UVERY.BAKN 

■Treated  as  Pergonal  Property.  Specific  Agree- 
ment Necessary  to  Prevent  it  From  Becoming. 
Part  and  Parcel  of  the  Realty. 

(Wood  County  Circuit  Court,  April  Term.  Pres- 
ent—Hour.  C.  S.  Bentley.  P.J.;  C.  H.  Scribner 
and  G.  R.  Ilayues,  JJ.) 


203 — B.  F.  Histe  vs.  John  Buckley. 

(Action  brought  for  partition  or  sale  of  a  livery 
barn,  plaintiff  claiming  to  own  an  undivided  one- 
half  interest  in  the  property*  and  that  he  is  ex- 
cluded from  participating  in  the  rents  or  profits. 
Plaintiff  did  not  aver  that  the  ham  was  personal 
property,  but  all  the  title  or  interest  he  ever  bad 
in  the  property  was  acquired  by  a  levy  upon  and 
a  sale  of  one-half  interest  in  the  barn  as  the  per- 
sonal property  of  a  man  who,  with  defendant, 
built  the  barn.  Held,  that  if  it  was  intended 
by  the  original  owners  to  be  and  remain  of  such 
a  character,  that  some  specific  agreement  to  that 
effect  would  have  been  necessary  to  prevent  its 
becoming  part  and  pare*!  of  the  realty:  that  ~ 
there  was  no  testimony  tending  to  sh«w  that  it 
was  intended  or  agreed  that  the  barn  should  be 
removable '/rom  the  land.  Decree  for  defendant. 
—Ed. -Legal  News.) 


Bbntmjy,pJ.   (Orally.) 

This  case  comes  into  this  Qourt  oh  ap- 
peal, and  was  submitted  to  us  upon  the 
pleadings  and  evidence.  The  petition 
alleges   in   substance  that  the  plaintiff, 


John  Buckley,  is  the  owner  of  the  undi- 
punishnient  of  the  law  for  making  an  in- 1  vided  one  half  of  the  livery  barn  situated 
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ill  lots  No&.  43  and  44  in  the  Village  of 
Bloomdale.  And  that  the  defendant, 
Benjamin  F.  Histe,  is  the  owner  of  the 
other  undivided  one  half  thereof;  that 
the  defendant,  in  violation  of  the  plain- 
tiff's rights, -and  against  his  consent,  has 
assumed  entire  and  exclusive  control  of 
said  livery  barn  and  is  attempting  to  ex- 
clude plain ti ft  from  all  participation  in 
reuts  and  py?fits  thereof,  and  that  the 
sale  of  said  barn  is  necessary  for  the  pro- 
tection of  tne  plaintiff's  interests  therein. 
The  prayer  of  the  petition  is  that  this 
barn  may  be  partitioned  between  the  two 
owners  so  that  each  may  enjoy  his  half; 
or  if  that  cannot  be  done  w:th./ut  mani- 
fest injury,  that  the  barn  be  sold  or  that 
sue  h  other  order  be  entered  as  the  justice 
and  equity  of  the  case  require.  The  de- 
fendant files  a  general  denial  to'  this  pe- 
tition. 

It  will  be  observed  that  the  petition 
does  not  aver  directly  that  this  livery 
barn  is  personal  property.  The  plaintiff 
simply  states  that  he  is  the  owner  of  the 
undivided  one  half  of  the  livery  barn  and 
that  it  stands  on  certain  real  estate.  Up- 
on the  trial  the  plaintiff  sought  to  make 
his  title  to  the  undivided  one  half  of  the 
property  in  this  way:  He  claims  that  one 
Hosier  and  Mr.  Buckley,  in  the  year  1892, 
entered  into  a  verbal  agreement  by  which 
they  were  to  jointly  build  this  barn  upon 
certain  real  estate  that  was  then  and  now 
is  owned  by  Mr.  Buckley,  and  that  in 
pursuance  with  that  agreement,  a  barn 
was  built  at  the  joint  expense  of 
these  two  men;  that  afterwards,  in  1893,  a 
judgment  was  obtained  against  Mr.  Hosier 
by  a  creditor  of  his,  and  his  undivided  in- 
terest in  this  barn  was  levied  upon  as  if  it 
were  personal  property,  and,  being  offer- 
ed for  sale  by  the  sheriff,  was  bid  in  by 
Mr.  Histe  who  paid  the  amount  o£  his 
bid,  and  thus  became  the  owner  of  that 
undivided  one  half,  as  he  claims,  which 
had  formerly  belonged  to  Mr.  Hosier.  It 
will  be  seen  that  the  whole! claim  of  the 
plaintiff  as  to  his  having  the  title  to  that 
interest  in  the  barn  must  rest  upon  the 
idea  that  it  was  personal  property,  tie 
does  not  give  any  evidence  tending  to 
show  that  if  it  were  to  be  regarded  as  real 
estate  he  acquired  any  interest  in  it. 

The  testimony  as  to' certain  matters  was 


conflicting.  It  was  claimed  upon  the 
part  of  Mr.  Buckley  that  while  it  was  true 
that  he  aud  Mr.  Hosier  entered  into  an 
agrcepicnt  to  build  this  barn  together, 
and  while  it  was  understood  hat  each 
should  contribute  one  half  and  have  half, 
yet  he  claims  that  it  was  understood  that 
a  certain  part  of  the  real  estate,  then  own- 
ed by  him,  should  go  as  part  of  the  livery 
•barn  property,  and  he  was  to  be  paid  by 
Mr.  Hosier  for  half  the  value  of  real  es- 
tate. He  claims  that  after  the  barn  was 
finished,  he  having  contributed  to  the  ex- 
pense,  in  a  certain  amount,  and  Hosier  in 
a  different  and  less  amount,  they  came  to 
talk  about  the  price  which  Mr.  Hosier 
should  allow  and  pay  for  the  half  of  the 
real  estate  involved,  and  he  set  a  certain 
price  that  Mr.  Hosier  should  pay,  and 
that  Mr.  Hosier  said  that  it  was  more  than 
he  dared  undertake  to  pay  for,  and  that 
he  being  at  that  time  in  debt  to  Mr.  Buck- 
ley for  other  matters  more  than  the 
amount  that  he  had  contributed  in  the 
building  of  the  barn,  it  was  then  agreed 
between  them  that  the  whole  barn  part- 
ner hip  should  be  thrown  up  and  the  ar- 
rangement recinded,  Mr.  Hosier  retain- 
ing no  interest  in  the  barn,  Mr.  Buckley 
owning  all  of  it. 

Mr.  Hosier  was  himself  a  witness  and 
testified  regarding  the  'making  of  this 
agreement.  His  testimong  and  that  of  Mr. 
Buckley  differ  in  this.  Mr.  Buckley  hav- 
ing claimed,  as  I  have  said,  that  the 
understanding  -was  that  each  was  to  con- 
tribute one*  half,  Mr.  Hosier  testifies  that 
his  understanding  was  that  he  was  to  con- 
tribute what  he  could  towards  the  build- 
ing of  the  oarn  and  should  have  such  an 
interest  in  it  as  would  be  proportionate 
to  the  amount '  which  he  contibuted  to 
the  whole.  But  he  testifies  that  the  said 
settlement  was  had. 

The  plaintiff  gave  evidence  tending  to 
show,  however,  that  just  before  the  lew 
upon  this  undivided  half  of  the  barn  as 
the  property  of  Mr.  Hosier,  he  had  a  con- 
versation with  Mr.  Buckly  in  which  Mr. 
Buckley  admitted  and  said  that  Mr.  Hos- 
ier had  an  interest  in  one  ha)f  of  the 
barn  and  that  he  was  not  going  to  protect 
Hosier's  property  -a ny  longer     There  was 


** 
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also  some  testimony  which-  the  plaintiff 
claims  indicates  that  Br.  Buckley  en- 
deavored to  conceal  this  property,  al- 
though partly  belonging  to  Mr.  Hosier, 
from  the  creditors  of  Hosier 

Taking  the  testini"iiy  together  we  think 
the  probabilities  arising  from    the  proof 
are  that  this  settlement  and  agreement 
claimed  by  Mr  Buckley  and  Mr.    Hosier 
actually  did  take  place  and  that  long  be- 
fore tho-Ievying  of  this  execution   under 
which  Mr.  Histe  claims  that  Hosier  had 
ceased  to  have  any  interest  in   the  barn; 
Mr.  Buckley  had  shortly  after  that  rented 
it    to    another    and     always     thereafter 
claimed  to  own  it;  had  collected  the  rents, 
paid  the  taxes,  and,  in  general,  acted  as  a 
sole  owner  of  the  building  would   be  ex- 
pected to  act;  so  that  upon  that  proof  we 
should  find  that  the  plaintiff  should  pre- 
vail.    But  there  is  perhaps  even  a  more 
obvious  objection  to  the  plaintiff's  case 
than  that,  and  that  is  that  the  plaintiff's 
case  resting  entirely   upon  the  idea  that 
this  was  personal  property   (although  he 
has  not  averred  it,)  he  must  prove  that  it 
was  of  that  nature.      He  does   not  aver 
that  it  was,  and  the  whole  proof  indicates 
that  this  barn  was  not  to  be  regarded  by 
the  parties  originally  as  personal  property. 
It  was  a  large  building,  a  foundation  wall 
of  stone  being  put  into  the  earth  a  foot  or 
more  and  the  barn  placed  upon  it.     Mr. 
Hosier  worked  upon  the  barn  and,   of 
course,  knew  how  it  was  being  built.      It 
was  of  such  a  character  that  some  specific 
agreement  that  it  should  be  and  remain 
personal  property,  would  be  requisite  to 
prevent  its  becoming  part  and  parcel  of 
the  realty.     We  conclude  that  whatever 
interest  Hosier  was  to  have  and  did  have 
in  it  originally  was  an  interest  in  real 
estate.      There  is    no   contradiction    of 
this.    There  is  no  testimony   even  tend- 
ing to  show  that  it  was  intended  or  agreed 
that  it  should  be  removable  from   the 
land,  and  for  these  reasons  the  decree  will 
be  in  favor  of  the  defendant.    The  petition 
of  the  plaintiff  is  dismissed  and  he  is  ad- 
judged to  pay  the  costs. 

Brown  &  Guernsey,  for  plaintiff. 
S.  P.  Harrison,  for  defendant 


The    Federal  Courts. 


w. 


R. 


A  sufficient  number  of  the  jurors  for 
the  June  term  of  theU.  S.iCourt,  Northern 
District,  have  signified  their  intention  .to 
serve  and  wait  for  their  fees  to  make  trial 
of  jury  cases  possible.  The  following  is 
the  assignment  for  the  June  term. 

LAW  CASKS.— CASES  FOR  TRIAL  BY  JURY. 
All  the  cases  on  the  Law  Docket  of  the  Circuit 
Court  will  be  called  on  Tneadar,  June  5th,  1894, 
1119:30  a.  m.,  and  caaea  will  be  tried  under  the 
following  aftttifrnment: 

Tuesday,  June,  5th. 
Portsmouth  Savings  Bank  vs  Union 

Township. 
Pottec  vs  Blue  Creek  Township. 
Portsmouth  Savings  Bank  vs  Union 

Township. 
Ohio  Coal  Exchange  vs  Ozias 

Shipman. 
Knickle  vs  L.  E.  &  W.  R.  R.  Co. 
Knapp  vs  L.  E.  &  W.  R.  R,  Co. 
Osterholt,  admx.  vs  B.  &  O.   R. 

Co. 
Goody  ear's   Indian  Rubber  Glove 

Mfg.  Co.  vs  Franklin  Hubbard.' 
Vogel,  executrix,  vs  B.  &  O.  R..  R. 

Co; 
McPherson  vs  N.  Y.  L.  E.  &  W.  R. 

R.  Co. 
Stuter  vs  L.  E.  &  W.  Ry.  Co. 
Flanders  vs  B.  &  O.  R.  R.  Co. 

Wednesday,  June  6th. 
Raymond,  Admx. ,  vs  B.  &  O.  R.  R. 
Albaugh  vs  same. 
Joy  vs  same. 

Harvey  vs  same. 

Hays,  Receiver,  vs  W.  R.  Mehafiy, 

etal. 
Western  Carolina  Bank  vs  W.  H. 

Young. 
Applegate  vs  Penna.  Co. 
Mulcahey  vs  L.  E.  &  W.  Ry.  Co. 
McPherson  vs  The  N.  Y.,  L.  E.  A 

W.  Ry  Co. 
'  Benson  vs  Baltimore  &  Ohio  R. 

R.  Co. 
Hacket's  Admr.  vs    'same 
Theophile  Mai's  Admr.  vs   same 
Deter,  Admr.  vt.      same 

Thursday,  June  7th. 
H.J.  Smith  vs.  The  Chicago  ft  Brie 
R.  R/Co* 
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ri33    The  Sterling  Co.  vs  The  Buckeye 

Brewing  Co. 
1 137     H.  H.    Brundage  vs  David    Dear- 

dorff,  et  al. 
1 142    W.  I.  Green  vs  City  of  Toledo. 
1 144    Schulenbcrg,  Adtnr.  vs  Marvin  R 

Dyer. 

Friday,  June  8th. 

1 158  City  of  Toledo  vs  Geo.  N.  B.irwell, 

etal. 

1 159  Julia  Crowe,  Adinx.  vs  Mich.  Centl 

«L.  &..  Co. 

1 163  Frank  B.  Craig  vs  L.  E.  &  \V.  Ry. 

Co. 

1 164  George  Seibel  vs  The  B.  &  Ohio  R. 

R.  Co. 

1165  Cornell  University   vs  Village  of 

Maumee. 

1170  Cora  Smith,  Admx,  vs  The   Pea- 

nsylvatiia  Co 
Saturday,  June  9th. 

11 7 1  Francis  Burt  vs  The  Pennsylvania 

Co. 

1 1 72  S.  S.  Laugabaugh  ct  al.  vs  Samuel 

A.  Baxter. 
1 178    S.  \V.  Van  Pelt  vs  Alfred  F.  Stowe, 

Admr. 

Monday,  June  1 1  tli. 
1187    E    M.  Dunhp  vs  The    Tlioinson- 

Houston  Carbon  Co 

1 191  Thos.  Donovan  vs  the  Pennsylvania 

R.  R.  Co. 

1 192  Schmidt,  ct  al,  vs  City  of  Defiance. 
1 1 95  Edward  C.  Keys  vs  Francis  Lannoy . 
1 197    Wolf,  Admr.,  vs  L.  E.  &  W.  Ry.  Co. 

1199  F.  O.  Staats  vs  B.  &  O.  R.  R.  Co. 

1200  M.  Casserly  vs  B.  &  O.   R.  R.  Co. 

Tuesday,  June  12th. 

1203  John  Gritcha  vs  Elija  B.  Hall. 

1204  Wm.    C.   Niblack,   Recr.,   vs  The 

Farmers  Bank  of  Conwav. 
.  1209    Timothy  McCarthy  vs  Penna.  Co. 
1 2 10    John  Voght  vs  Penna.  Co; 
1213    Charles  W.  Burdtck  vs  L  S.  &  M. 

S.  Ry.  Co. 
1217    Chas.  Repke  vs  Penna.  Co. 

1222  John  J.  McDonald,  ct  al..  Thaddeus 

S.  Gilliland. 

1223  Thos.  H.  McDonald  vs  The  Toledo 

Con.  St.  Ry.  Co  ,  etal. 
1226    Anney  A.  Andrews,  et  al.,  vs  The 

Provident  Fuud  Society. 
1229    Frauziska  Gawlack,  Admx. ,  vs  The 

Michigan  Central  Ry.  Co. 


Supreme   Court. 

8UPREME  OOUST  PROCEEDINGS. 


Tuesday,  May  15  1894 

General   Docket. 

2186— The  Richland  County  Mut.  Ins. 
Co.  vs  the  Board  of  Trustees  of  Obcrli  11 
College.  Error  to  the  Circuit  Court  of 
Cuyahoga  County^,  judgment  affirmed. 
"  2437— George  Willard  ex'r  vb  The  First 
National  Bank  of  Ironton.  Error  to  the 
Circuit  Court  of  Lawrence  County,  judg- 
ment affirmed. 

2801  —  David  Spaulding.vs  The  National 
Exchange  Bank  of  Steuben vitte.  Error 
to  the  Circuit  Court  of  Jefferson  County, 
judgment  affirmed 

2823 — Maria  G.  AHen  vs  Josephine 
Baldwin.  Error  to  the  Circuit  Court  of 
Cla-k  County,  judgment  affirmed. 

2831— Isaac  Sclby  vs  Harriet  Tavlor. 
Error  to  the  Circuit  Court  of  Morrow 
County,  judgment  affirmed. 

2854— William  P.  Smith  admr  vs  Allen 
Knisley.  Error  to  the  Circuit  Court  of 
Ross  County,  judgment ,  reversed  and 
appeal  dismissed. 

2869— Amanda  0.  Carver  vs  Carlton  F. 
Humphrey*  Error  to  the  Circuit  Court 
of  Franklin  County,  judgment  affirmed' 

3710— Tli c  Lake  Shore  A  Michigan 
Southern  Ry.  Co.  vs  the  State  of  Ohio  ex 
rel  Russell  C.  Humphrey.  Error  to  the 
Circuit  Court  of  Cuyahoga  County,  judg- 
ment affirmed. 

Motion  Docket. 

,  2i68— Lewis  H.  Mason  vs  J.  C.  Hull, 
assignee  etc,  ct  "al.  Motion  by  defend- 
ants for  additional  printed  record  in  cause 
No.  3930,  on  the  general  docket,  motion 
allowed. 

2169?— Henry  Kramer  vs  The  Toledo  & 
Ohio  Central  Railway  Company.  Motion 
by  defendant  for  printing  additional  re- 
cord in  cause  No.  3060,  on  the  general 
docket,  motion  allowed. 

2170—  Trustees  of  the  Cincinnati  South- 
ern Railway  vs  David  Banning.  Motion 
by  plaintiff  to  reinstate  cause  No.  2878, 
on  the  general  docket,  motion  allowed 
by  consent  of  parties. 
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Columbus  Ohio,  May  14 — The  follow- 
ing cases  were  filed  in  the  Supreme.  Court 
last  week: 

4022— D.  M.  Osborne  &  Co  vs  Thos  J. 
Egan.  Error  to  the  Circuit  Court  of 
Licking  County.  Kihler  &  Kiblcr.  New- 
ark, for  plaintiffs;  Waldo  Taylor,  Newark, 
for  defendant. 

4023 — The  Goheen  Manufacturing  Co 
vs  Julius  Frank  et  al.  Krror  to  the  Cir- 
cuit Court  of  Stark  Count}'.  Day,  Lynch 
&  Day,  Canton,  for  plaintiff;  Granger  & 
Granger,  Zanesville,  for  defendants. 

4024 -The  Cclina  Colored  Plate  &  Win- 
dow Glass  Co  vs  The  Cclina  Light  &  Fuel  | 
Co.     Error   to  the   Circuit  Court  of  Mer- 1 
cer  County.     Selwyn    N.    Owen,  Colum- 1 
bus,  and  John  Poe,  Findlay,  for  plaintiff; 
Armstrong  &  Johnson,  Celina,  for  defend- 
ant. 

4025— Humphrey  Jones  vs  Chauncey 
Holland.  Error  to  the  Circuit  Court  of 
Fayette  County.  Hidy  &  Patton,  Wash- 
ington C.  H.,  for  plaintiff;  J.  J.  Harper, 
Washington  C.  H.,  for  defendant. 

Jacob  Haberty  vs  the  State  of  Ohio 
Motion  for  leave  to  file  a  petition  in  error 
to  the  Circuit  Court  of  Hamilton  County. 
Arthur  Espy  and  Walter  A.  DeCamp,  Cin- 
cinnati, for 'plaintiff;  John  C.  Schwartz 
Cincinnati,  and  Attorney-General,  for 
defendant. 

4026  —  William  Dougherty  vs  The 
Wheeling  &  Lake  Erie  Ry  Co.  Error  to 
the  Circuit  Court  of  Jefferson  County.  J 
W.Jordan  and  J.  F.  Daton.  Steubenville, 
for  plaintifl;  John  M  Cook,  R.  G.  Rich- 
ards, Steubenville,  for  defendant. 

4027 — Isaac  Graveson  vs  The  Cincin- 
nati Life  Association.  Error  to  the  Cir- 
cuit Court  of  Hamilton  County.  Stephens 
Lincoln  &  Smith  for  plaintiff;  Harmon, 
Colston,  Goldsmith  &  Hoadly,  for  defend- 
ant.    All  of  Cincinnati. 

402S — Absolom  Foulk  vs  Jonathan  Bou- 
cher. Error  to  the  Circuit  Court  of  Put- 
nam County.  A.  V.  Watts  and  J.  Wer- 
ner, Ottawa,  for  plaintiff.  * 

4029— Same  vs  Anna  Boucher  et  aL 
Error  to  the  Circuit  Court  of  Putnam 
County.     Same  attys  for  plaintiff. 

4030— Jas     Ross,    sheriff,    and    Delila 


Worthtngton  vs  Elizabeth  Carter  and  An- 
drew Carter.  Error  to  the  Circuit  Court 
of  Franklin  County.  L.  J.  Critchfield, 
for  plaintiffs;  Edmond  B.  Dillon,  for  de- 
fendant.    All  of  Columbus. 

4031  Neri  Ebersole  vs  Augustus  Krab- 
ill,  admr  etc.  Error  to  the  Circuit  Court 
of  Hancock  County.  Jason  Blackford, 
Byal  &  J.  V.  Jones,  Fmdlav,  for  plaintiff; 
A.  Blackford  and  A.  J.  Stackhouse  for  de- 
fendant. 

4032— Wei  hclmina  Traifcht  vs  William 
C.  Wa  son.  Error  to  the  Circuit  Court 
of  Hancock  County.  Jason  Blackford  & 
Byal,  Findlay,  for  plaintiff;  W.  W.  Shuler 
&  A.  Blackford  for  defendant. 


May  21, 1S94. 
The  following  cases  were  filed  in  the 
Supreme  court  last  week: 
4033 — Henry   Klostermeier  vs  the  city 

of  Marietta,  Ohio,    et  al.      Error  to  tUe 
Circuit    court    of    Washington    county. 
Samuel  S.  Knowles,  Marietta  •  for  plain-  - 
tiff;  J.  C^  Brenan,  for  defendants. 

4034—  Ira  Cadwalladcr,  executor,  etc. 
vs.  Jacob  Schumacher.  Error  to  the  Cir- 
cuit court  of  Seneca.  Brewer  &  iBrewer 
and  N.  W.  Miller,  Tiffin,  for  plaintiff; 
Noble,  Keppel  &«  Noble,  Tiffin,  for  de- 
fendant. 

4035 — The  Mahoning  Gas  Fuel  Co.  vs 
Fayette  Brown,  receiver  of  Brown,  Bon- 
nell  &  Co.  Error  to  the  Circuit  court  of 
Mahoning  county.  T.  W.  Sanderson 
and  M.  A.  Norris,  Youngstown,  F.  C. 
Reed,  Beaver,  Pa.  and  M.  F.  Elliott, 
Oil  City,  Pa.,  for  plaintiff;  Hiue  &  Clark, 
Youngstown,  for  defendant. 

4036— The  state  of  Ohio  ex  rel  McCart- 
ney vs  J.  W.  Prendergast,  Health  Officer 
of  Cincinnati,  etc.  Error,  to  the  Circuit 
court  of  Hamilton  county.  Jas.  D.  Erm- 
ston  and  Wright  &  Wright,  Cincinnati, 
for  plaintiff;  F.  Hertenstein,  Corporation 
Counsel,  and  J.  C.  Hart,  Cincinnati,  for 
defendant. 

4037— The  Columbian  Printing  Co.  Y9 
The  IrfMiis  Striker's  Sons'  Co.  Error  to 
the  Circuit  court  of  Franklin  county. 
Luke  G.  Byrne  and  C.  R  Gilmore,  Co- 
lumbus, for  plaintiff. 
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Medo  Scpl  $]ta. 

OFFICIAL  LAW  JOURNAL  OF  LUCAS 
COUNTY,  OHIO. 

In  the  matter  of  the  designation  of  a  daily". ad- 
journal in  Lucas  Count j.  As  required  by  Sec.  i 
of  an  Act  passed  April  14th,  1SS4  and  amended 
Feb'j  35,  1886,  entitled  "An  Act  relating  to  the 
posting  of  court  calendars  and  legal  notices  in 
certain  counties,"  as  amended  May  9,  1S04,  the 
Judges  of  the  Courts  of  Record  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
ignate the  TOLEDO  LEGAL  NEWS,  a  daily 
law  journal  published  in  said  County,  art  the 
journal  wherein  until  the  further  order  of  said 
judge*,  shall  be  published  all  the  notices,  adver- 
tisement*, abstracts  and  matters  and  things  spe- 
cified or  referred  to  in  said  Section  1. 

Gilbert  Harmon, 

Keuiien  C.  Lemmon, 
Approved  '{    Isaac  P.  Pugslky, 

Judges  of  Common  Pleas. 

I.  I.  Mil. lard.  Probate  Judge. 


Weekly  edition,  $3.00  P*r  Year,  payable  quar- 
terly in  advance.     On  trial  for  three  months,  75c. 

Published  every  Saturday  by  The  Toledo  Legal 
>Iews  Co.,  Toledo,  O. 


A.  L.  Sleei*£R,  Editor.     . 

C.  G.  Wilkinson,  Business  Manager. 

Entered  at   the  post  office  at  Toledo,  <)M  as  sec- 
ond-class, mail  matter. 


SATURDAY.  JUNE  2,  1S04. 


DEATH  OF  JOSEPH  D.  FORD. 


One  of  Toledo's  ablest  lawyers, 
and  most  respected  citizens,  Joseph 
D.  Ford,  died  very  suddenly  at  the 
St.  Nicholas  Hotel  in  Cincinnati 
yesterday  morning.  His  death  was 
due,  it  is  thought,  to  heart  disease 
and  to  his  brother  lawyers  in  Toledo, 
to  the  whole  City  in  fact,  the  news 
comes  as  a  terrible  shock,  for  very 
few  people  had  any  idea  that  Mr. 
Ford  was  in  anything  but  the  best 
of  health. 

On  Decoration  day  Mr.  Ford,  in 
company  with  Judge  J.  W.  Cum- 
mings,  left  for  Cincinnati  on  legal 
business.  While  there,  even  on  the 
evening  previous  to  his  death,  he 
appeared  to  be  in  excellent  health. 
In  the  morning,  when  the  hour 
came  at  which  the  case  in  which 
the  attorneys  were  engaged  in  tak- 


ing depositions  had  arrived  and  Mr. 
Ford  did  not  come  down,  Judge 
Cummings  went  to  his  room ;  getting 
no  response  the  porter  was  called 
and  the  door  opened.  Mr.  Ford, 
the  talented,  genial  lawyer,  in  the 
prime  of  life  and  approaching  the 
zenith  of  his  merited  success,  was 
dead,  had  been  dead  apparently 
about  two  hours. 

The  deceased  was  a  son  of  Daniel 
B.  Ford  and  was  born  in  Huron 
county  in  June,  1841.  He  was  edu* 
cated  in  the  schools  of  Ohio  and  New 
Hampshire,  Normal  school  of 
Minnesota  and  at  the  University 
of  Michigan.  After  leaving  col- 
lege he  entered  the  law  office 
of  Baker  &  Collins,  Toledo,  and 
became  a  member. of  the  Ohio  Bar 
in  1867.  Since  in  1875  he  had 
been  associated  with  Hon.  J.  Kent 
Hamilton,  under  the  firm  name  of 
Hamilton  &  Ford,  one  of  the  most 
successful  law  firms  in  Toledo- 

Mr.  Ford  was  a  man  of  excellent, 
unusual  legal  attainments,  generally 
speaking,  and  occupied  a  prominent 
position  in  the  front  rank  of  crimi- 
nal lawyers  of  Ohio.  To  his  ability 
was  added  strict  integrity  and  the 
kind,  genial  disposition  which 
causes  widespread  sorrow,  and  in  all 
walks  of  life,  at  the  news  of  his 
death. 

Mr.  Ford  leaves  a  daughter,  Miss 
Blanche  Ford,  a  brother,  Daniel  E. 
Ford,  of  Oregon  township ;  a  sister, 
Mrs.  A.  M.  Austin,  of  Rockland, 
Me.,  and  a  cousin,  Miss  Ella  Ford. 

The  Lucas  County  Bar  Associa- 
tion will  meet  this  afternoon  at 
4  o'clock  to  adopt  suitable  resolu- 
I  tions  of  sorrow  and  respect  for  a 
I  honored  member. 


146 


TOLEDO  LEGAL  NEWS. 


IT  IS  PERMANENT. 


It  will  be  gratifying  to  those  who 
have  taken  such  a  prompt  interest 
in  our  enterprise  to  learn  that  the 
weekly  edition  of  our  paper  is  re- 
ceiving very  flattering  support 
throughout  the  state:  that  its  suc- 
ces  has  already  placed  it  beyond  the 
line  which  marks  an  experimental 
character.  .  Wherever  our  repre- 
sentative has  been  the  result  has 
uniformly  been,  hearty  and  sub- 
stantial support. 

With  this  number  we  begin  an 
.  introduction  of  the  paper  in  Coun- 
ties other  than  those  wher*  the 
first  numbers  have  been  sent.  In 
doing  so  we  should,  perhaps,  state 
that  while  we  have  not  disfigured 
the  pamphlet  by  marking  it  "sample 
copy,"  it  is  to  be  so  regarded  and, 
no  matter  how  many  issues  may 
be  sent,  there  will  be  no  attempt  to 
charge  or  collect  except  from  those 
who  contract  for  the  paper. 

We  cannot  immediately  canvass 
the  whole  territory  and  from  the 
new  field  we  should  be  very  glad 
to  receive,  as  we  did  from  the  first, 
subscriptions  by  mail.  We  con- 
tinue to  offer  to  send  the  paper  on 
trial  for  three  months  for  seventy- 
five  cents. 


IMPORTANT  DECISIONS. 

This  number  of  the  Legal  News 
is  devoted  very  largely  to  the  6th 
Judicial  Circuit  Court  decisions. 
All  are  important,  but  one,  rendered 
at  the  January  term  in  Lucas  county; 
if  of  special  interest  and  will  be 
valuable  to  attorneys  throughout 
the  state. 

The  case  referred  to,  Toledo  Elec- 


tric Street  Railway  Co.  vs  Western 
Electric  Light  and  Poivcr  Co.  ct  aL 
involves  the  construction  of  laws 
relating  to  electric  light  companies 
ami  the  joint  use  of  poles  erected  in 
public  streets. 

HE  WAS  NEAR  SIGHTED. 

A  lawyer's  conclusions  were  the 
subject  of  an  amusing  argument  in 
Commdn  Pleas  Court  on  Thursday, 
in  a  case  tried  to  a  jury  in  Judge 
Harmon's*  room.  The  suit  was 
brought  to  recover  damages  for  an  . 
alleged  slander  which  consisted,  the 
plaintiff  charged  and  proved,  in  ac- 
cusing him,  a  street  car  conductor, 
with  having  collected  fares  which 
he  never  "  rang  up"  and  never  turn- 
ed over  to  the  company. 

The  defense  attempted  justifica-. 
tion  on  the  ground  of  truth  and 
secured  several  witnesses,  who  testi- 
fied that  the  plaintiff  had  taken 
their  fares  and  failed  to  "ring  them 
up."  One  of  these  witnesses,  it 
was  developed  on  cross  examina- 
tion, was  near  sighted.  .Comment- 
ing upon  his  testimony  the  erudite 
youngf  attorney  for  the  plaintiff  said 

"  Mr. says  the  conductor  took 

his  fare  and  did  not  ring  it  up !  But 
how  could  he  tell?  He  is  near 
sighted!" 

The  jurors  evidently  figured  it 
out  that  defective  eyesight  might 
not  necessarily  prevent  the  witness 
from  hearing  a  bell  ring  for  they 
found  a  verdict  for  the  defendant. 

MISCELLANEOUS. 

Colonel  Breckinridge  has  two 
sons — one  a  lawyer,  Desha;  the 
other,  named   for  his  grandfather, 
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Robert  J.  Breckinridge,  is  of  a  wild 
disposition.  Just  before  the  break- 
ing out  of  the  Breckinridge-Pollard 
scandal,  Bob  got  on  a  spree  and  had 
had  several  fights.  Colonel  Breck- 
inridge telegraphed  from  Wasing- 
ton  to  put  him  in  jail  and  keep  him 
there  until  he  returned,  which  in- 
structions were  followed.  It  was 
decided  to  send  Bob  on  a  sea  voy- 
age, and  just  as  he  was  boarding 
a  vessel,  he  read  an  account  of  his 
father's  doings  with  Miss  Pollard, 
and  wired  his  brother:  "Put  the 
old  man  in  jail,  and  keep  him  until 
I  retnrn,  three  years  hence." — Sun- 
day Courier,  Toledo. 

We  clip  the  following  legal  curio 
from  "The  Kansas  Breeze."  Let 
the  people  read,  and  cease  their 
criticism  on  the  lack  of  progress  in 
the  law:  "Following  is  a  section 
of  law  in  1770.  when  the  territory 
of  these  United  States  was  govern- 
by*  his  majesty  the  King  of  England: 
4 A 115'  person  who  shall,  by  means 
of  rouge,  or  of  blanc,  of  perfumes, 
of  essences,  of  artifical  teeth,  of 
false  hair,  or  cotton  espagnol,  of 
steel  sta}rs  or  of -hoops;  of  high 
heeled*  shoes,  or  of  false  hips,  en- 
tice any  of  his  majesty's  male  sub- 
jects into  marriage  shall  be  prose- 
cuted for  sorcery  and  the  marriage 
shall  be  declared  void.'  "—The 
Mirror. 


thousand  years  ago.  This*  discov- 
er}", in  the  opinion  of  an  expert, 
vitiates  the  letters  patent  recently 
granted,  inasmuch  as  the  invention 
for  which  protection  was  therein 
granted  was  not  new  and  original. 
— Law  Gazette. 


Prior  Use.— A  patentee  recently 
protected  a  small  domestic  appli- 
ance. Sometime  afterward  a  too 
enterprising  antiquary  ransacking 
the  tombs  of  Egypt  turned  up  a 
similar  appliance,  which  he  con- 
siders to   have  been   in  use  three 


I  TRIAL  BY  JURY. 

j    Right  of  in  Forcible  Entry  hikI  Detainer  Ch»c*. 

i  (Hamilton  Co.  Common  l'leu*). 

I      Miller  vs  Schmidt.    Error  to  record  of  Jn>iicc 

.  of  the  Pence  in  Forcible  Entry  ami  Detainer. 

J  (Section  6wr  K.  S„  construed  with  tec*.  (*'«■> 
'  ami  r«>|7  R.  S.  doe*  not  in  forcible  entry  >■  t>«I  d» - 
i  miner,  limit  the  rijrht  of  trial  hy  jury  ton  dcimtnd 
I  cither  on  return  or  appciirmice  dnv. — Kn.  I.k.<;.\l 

Nkws. 

BUCHWALTER,  J. 

The  plaintiff  in  error,  Miller,  was 
summoned  May  11,  1894,  by  lne 
Constable  on. a  summons  returnable 
May  15,  1894,  and  naming  therein 
9  o'clock  a.  m.,  May  15, 1894,  as  the 
appearance  day  and  hour. 

On  appearance  day  the  cause  was 
continued  until  May  16  at  1  o'clock 
p.  m.,  when  the  parties  appeared  in 
court  and  Miller  demanded  trial  by 
jury,  which  the  Justice  refused; 
therefore  the  justice  proceeded  to 
hear  without  a  jury,  and  gave,  judg- 
ment of  restitution  of  the  premises 
111  favor  of  Louisa  Schmidt  and 
against  Miller,  to  all  of  which  Mil- 
ler excepted,  and  presents  his  com- 
plaint by  a  bill  of  exceptions. 

Section  6607  provides  that  "if  the 
suit  be  not  continued,  place  of  trial 
changed,  or  neither  party  demand 
a  jury  upon  the  return  day  of  the 
summons,  the  Justice  shall  try  the 
cause."  *  *  *  This  -section  is 
found  under  Chap.  9,  under^  title, 
41  Forcible  entry  and  detainer." 

Section  6608  provides  "  If  a  jury 
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be  demanded  by  either  party,  the 
proceedings  until  the  impanneling 
thereof  shall  be  in  all  respects  as  in/ 
other  cases."    *    *    * 

Section  .6547,  Chap.  6,  "  Trial  and 
its  incidents,"  provide*2:  "In  all 
civil  actions  after  the  appearance  of 
the  defendant  and  before  the  court 
shall  proceed  to  inquire  into  the 
merits  of  the  cause,  either  party 
may  demand  a  jury  to  try  the  ac- 
tion."   *    *    *  - 

It  was  held  in  39  O.  S.,  534  Bon- 
ham  vs  Mills,  that  the  demand  for 
a  jury  made  on  the  appearance  day, 
(to  wit,  April  9,  1879),  although  one 
day  subsequent  to  the  return  day, 
(to  wit,  April  8,  1879),  was  good, 
and  in  the  opinion  by  the  court  it  is 
stated  that  the  opinion  of  Doyle,  J., 
in  Hill  vs  Holiister,  5  W.  L.  Bull., 
757,  (Lucas  Common  Pleas  Court,) 
is  in  accordance  with  this  view 
(Judge  Doyle  being  a  member  of 
the  Supreme  Court  announcing  the 
opiniou  as  above). 

It  will  be  observed  that  the  case 
at  bar  does  not  come  within  the 
statement  of  facts  set  forth  in 
Bonham  vs  Mills,  but  it  is  fully 
within  the  facts  in  Hill  vs  Holiister. 
In  that  case  the  cause  was  twice 
continued  for  trial,  and  on  the  final 
trial  day  the  defendant  demanded- 
a  jury,  but  'was  refused,  which 
judgment  of  the  Justice  was  re- 
versed for  this  error.  The  history 
of  legislation  in  this  state  is  forcible 
entry  and  detainer  is  therein  fully, 
set  out,  which  need  not  here  be  re- 
peated, but  from  it  all  the  inference 
is  made,  that  section  6607,  con- 
structed with  6608  and  6547,  does 
not  in  forcible  entry  and  detainer 
limit  the  right  of  a  trial  by  jury  to 
demand  on  either  return  or  appear- 
ance day,  that  the  Legislature  did  ! 
not  not  nieau  to  confer  jurisdi  :tiouJ 


on  the  Justice  to  try  such  cases  un^ 
less  a  jury  were  demanded  any 
time  before  trial,  as  in  civil  actions 
generally,  and  did  not  intend  to 
discriminate  against  this  class  of 
cases  as  to  the  right  of  trial  by  jury. 

I  know  of  no  other  reported  rul- 
ing irr  construction  of  section  6607, 
nor  of  any  local  ruling  in  our  prac- 
tice in  these  courts,  and,  therefore, 
deed  it  proper  to  conforn  to  the 
construction  adopted  in  Hill  vs 
Holiister,  5  Bull.,  757. 

Shay  &  Cogan,  attorneys  for 
plaintiff. — Court  Index. 


U.  S.   District  Court. 

IN    ADMIRALTY. 

169— James  M.  Ely  et  al  vs  the  Str 
Shrewsbury,  motion  of  The  Buffalo  Loan 
&  Tr  Co  to  set  aside  default.  Swayne, 
SwAyne  &  Hayes,  "Proctors.  ' 

171 — S.  R.  Callaway,  recr.  vs  Orient  Ins 
Co.  •  A  nswer  of  libellant  to  interrogatories 
propounded  by  respondent.  Brown  & 
Geddes,  Proctors. 

'.        U,  S.  Circuit  Court 

1 130— The  Genesee  Salt  Co  vs  Hiram 
Bur  nap  et  al.  motion  for  order  requiring 
complt  to  give  security  for  costs.  J.  F. 
Kuiulcr,  solr. 

1 178— Saml  W.  Van  Pelt  vs  Alfred  F. 
Stone,  admr;  deposition   on  behalf  deft. 

1209 — Timothy  McCarty  vs  The  Penn 
Co;  reply;  Harvy  Scribncf,  atty. 

1058- Daniel  M.  Kennedy  vs  Solar 
Refg  Co  et  al;  stipulation  for  continuance 
of  hearing. 

1058 — Same  vs  Si  me;  affidavit  and  cer- 
tificate. 

1082—O.    L-    Haj's,    recr,    vs    W.    R 
Mchaffey  and  O.  B.  Selfridgejr.     Stipu- 
lation for  continuance  December  term  04. 

1 165— David  J.  Hill  vs  Jno  S.  Grceulcr; 
praecipe  for  order  of  sale;  Harris  &  Cam- 
erou,  Solrs. 

1205— Farmers  L.  &  T.  Co.  vs  The  T. 
A.  A.  &  N.  M  Ry.  Co.  On  intervening 
petn  of  Ida  B.  Beaulieu,  admx;  stipula- 
tion f.r  costs.  Bisscll  &  Gorrill  and 
Justice  &  Lairy,  attys. 

1205 — Same  vs  Same;  reply. 

1218- Leavens  et  al  vs  Chas  E.  Bron- 
son  et  al;  motion  to  appoint  recr  to  take 
charge  vf  property;  Parks  &  Parks,  Solrs 

1 1 1 1  Benson  Bidwell  et  al  vs  The  To- 
ledo Consolidated  St  Ry  Co;  motion  to 
fix  time  within  which  the  deft  and  complt 
shall  complete  the  taking  of  testimony  in 
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answer  and  rebuttal;   Hurd  &  Bruiuback, 
alt  \  s. 

1 1 12 — Samevs  Sauie;  same  motion  and 
same  attys. 

1 178 — Van  Pelt  vs  Stowc,  admr;  mo- 
tion to  suppress  deftV  depositions;  Geo. 
P.  Vorhees,  atty. 

1182—  Farmers  L.  &  T.  Co.  vs  T.  A.  A, 
♦S:  N.  M.  Ry  Co;  order  directing  and  in- 
structing receiver  that  he  is  not  required 
to  defend  certain  suits  against  the  com- 
pany. (The  order  was  entered  on  tele- 
graphic advice  and  does  not  indicate 
what  suits  are  referred  to:  the  application 
on  which  it  was  made  has  not  been  filed 
here;  it  is  presumed  however  that  the 
order  has  reference  to  suits  of  the 
Ashleys,  including  the  one  recently 
brought  by  Ex.  Gov.  Ashley  for  about 
1400,000.) 

1230— Krutz  vs  Long.  Damages  for 
breach  of  contract  concerning  real  estate 
and  store  property  at  Florida,  Defiance 
Co.  W.  H.  Hubbard,  atty,  Defiance,  0. 
Additional  Grand  "Jurors. 
The  following  additional  grand  jurors 
have  been  drawn  for  the  June  term.  P. 
H.  Dowling,  Jos  H.  Ainsworth,  Henry  W. 
Bigelow,  Austin  Bishop,  Adam*  Smith  and 
Elias  Facett,  all  of  Toledo. 


Supreme   Court. 


8UPREME    COURT    PROCEEDINGS. 


Causes  to  and  including  •'  No.  2960  arc 
called  and  submitted;  the  next  cal)  will 
be  to  and  including  No.  3075. 

Tuesday,  May  22  1894. 

Qcndral  Docket. 
4003.— Jones  vs  the  Stat'.*    Error  to  the 
Circuit  Court  of  Brown  County. 
Bradbury,  o, 

1 .  When  the  venue  in  a  criminal  cause 
has  been  changed,  the  Court  of  Common 
Pleas,  sitting  in  the  county  to  which  the 
cause  has  been  removed  for  trial,  is  au- 
thorized by  sections  7264  and  7283,  Re- 
vised Statutes,  to  send  the  jury ,  in  a  body, 
10  the  county  in  which  the  crime  was  com- 
mitted and  ttie  indictment  found,  to  view 
the  loctis  criminis* 

2.  Where,  upon  Stich  view,  counsel -for 
the  accused,  .and  the  prosecuting  attor- 
ney, in  the  presence  of  the  jury,  caused 
measurements  to  be  made,  objects*  to  be 
placed  as  near  as  .possible  in  the  relative 
posirious  they  respectively  occupied  when 
the  alleged  crime  was  committed,  and 
made  experiments  il  ustrajtive  of  the 
manner  in  which  it  maV  have  been  done, 
the  accused  being  present,  in  the  com- 


pany of,  and  at  liberty  to  communicate 
freely  with,  his  counsel,  indicates  no 
objection  to,  or  dissatisfaction  with,  such 
proceedings,  should  be  deemed  to  have 
authorized  the  same;  and  a  motion  made 
in  his  behalf,  on  the  return  of  the  jury 
into  court,  for  its  discharge,  on  account 
of  such  proceedings,  was  properly  over- 
ruled. 

3.  Where  a  father,  placed  upon  trial 
for  killing  his  son,  a  youth  of  about  six- 
teen \  ears,  contended  that  the  boy  had 
left  home  to  associate  with  immoral 
won  en,  with  whom  he  was  being  crimi- 
nally intimate,  and  that  the  homicide 
was  accidentally  committed  while  the 
father  was  attempting  to  reclaim  his  son, 
evidence  of  the  charater  of  such  womenr, 
is  competent,  as  reflecting  upon  the 
motives  of  the  father  in  seeking  his  son. 

4.  An  intention  to  kill  is  an  essential 
element  of  the  crime  of  mnrder  in  this 
state,  and  must  be  established  beyond  a 
reasonable  doubt,  to  authorize  a  verdict 
of  murder  in  the  first  or  seeond  degree. 
This  rule  is  not 'changed  by  the  reason  of, 
the  accused  contending,  and  introducing 
evidence  tending  to  prove,  that  the  homi- 
cide was  accidental.  The  legal  effect  ot 
such  evidence  being,  simply,  to  contro- 
vert an  inference  of  an  intent  to  kill, 
which  may  arise  from  the  evidence  in- 
troduced by  the  state. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings. 

3607— R.  J.  Dailey  et  al  vs  the  State  of 
Ohio.     Error  to  the  Circuit  Court  of  Port- 
ag    County. 
Spear,  J. 

1 .  An  owner  of  land  adjoining  a  pub- 
lie  highway  whose  title  extends  to  the 
center  of  the  road,  who  has  cultivated 
shade  trees,  planted  partly  on  his  o^n  - 
laud  and  partly  in  the  line  of  the  high- 
way within  the  bounds  of  his  deed,  has  a 
property  interest  in  such  trees,  and  the 
right  to  their  enjoyment  subject  only  to 
the  convenience  of  public  travel. 

2.  The  legislature  may  authorize  the 
construction  of  a  telegraph  line  by  a 
telegraph  company  upon  a  public  high- 
way, in  such  'manner  as  not  to  incom- 
mode the  public  in  the  use  of  such  high- 
way, but  authority  so  given  does  not  em- 
power sTach  company  to  injure  the  pro- 
erty  of  an  adjoining  land  ownef,  nor  to 
appropriate  any  of  his  property  rights  ill 
the  high  way  except  upon  the  condition 
that  compensation  be  first  made.  Nor  is 
warrant  given  to  injure  such  property, 
nor  to  appropriate  such  prf.pert\'  rights 
without  compensation,  by  the  act  ot  con- 
gress of  July  24,  1866,  known  as'  section 
5203,  et.  scq.)  of  the  Revised  Statutes  of 
the  United  vStates. 

3.  The  "property  right  Of  such  owner 
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in  trees  thus  cultivated  by  him,  is  a 
proper  subject  of  legislation  for  its  pro- 
tection. And  one  who,  having  know 
ledge  of  the  rights  of  such  land  owner  in 
the  trees,  proceeds,  against  the  protest  of 
such  owner, -heedlessly,  recklessly  and 
carelessly  to  injure  them,  may  be  prose- 
cuted under  section  6880,  of  the  Revised 
Statutes,  for  a  wrongful  iijury  to  prop- 
erty. 

4  The  simple  fact  that  the  land  owner 
did  not,  at  the  time  the  telegraph  line 
was  built,  although  aware  of  the  purpose 
to  build,  object  and  prevent  its  construc- 
tion by  injunction  proceedings,  will  not 
estop  him,  after  the  expiration  of  ten 
years  from  the  date  of  such  construction, 
from  asserting  his  property  interest  in 
the  highway  and  in  the  trees  growing 
upon  and  in  front  of  his  premises. 

Judgment  affirmed. 

3812.    W.   S.   Groesbeck   vs  The  City 
of  Cincinnati  and  D.W.  Brown,  City  Audi- 
tor    Error  to  the  General  Term  of  th  e  Su- 
perior Court  of  Cincinnati. 
Burkkt  J. 

An  ordinance  of  a  city  assessing  on  the 
property  abutting  on  a  street  more  than 
is  required  to  pay  the  cost  of  the  improve- 
ment of  the  street,  is,  as  to  the  excess  ot 
the  assessment  over  the  cost  of  the  im- 
•provament,  illegal;  and,  having  been  paid 
by  the  property  owner,  an  action  to  re- 
cover back  such  excess,  under  section 
5848,  Revised  Statutes,  must  be  com- 
menced wnhin  one  year  after  such  pa)'- 
xuent.  The  fact  that  the  passage  of  the 
ordinance,  was  induced  by  a  mistake  in 
the  calculation  of  t'.ie  cost  of  the  improve- 
ment, and  that  payment  was  made  in 
ignorance  of  such  mistake,  will  not -have 
the  effect  to  save  the  action  from  the  lim- 
itation provided  for  in  said  section. 

Judgment  affirmed. 

No.  2885.  William  A  Ga«he  vs 
Charles  L.  Young  et  -al.  Error  to  the 
CircuirCourJ  of  Lucas  county." 

Williams,  J. 

1.  An  agent  who  acquires  property  for 
a  consideration  furnished  by  his  princi- 
pal, and  takes  the  title  in  his  own  name, 
holds  it  as  trustee  for  the  principal ;  and 
in  general,  when  the  title  to  property 
purchased  is  taken  to  one  or  more  per- 
sons, and  the  consideration,  or  an  aliquot 
part  thereof,  is  paid  by  another,  a  trust 
results  in  favor  of  the  latter. 

2.  When  a  debtor  executes  a  convey- 
ance of  his  real  estate,  or  assignment  of 
his  personal  property  to  certain  of  his 
creditors  and  the  agent  of  another  jointly, 
in  consideration  that  his  indebtedness  to 
those  creditors  shall  be  cancelled,  a  trust 
arises  in  favor  of  the  creditor*  to  whose 


agent  the  conveyance  or  assignment  is 
made ;  and  when  it  is  so  made,  in  con- 
templation of  insolvency,  and  with  the 
intent  to  prefer  sucn  creditors  to  the  ex- 
clusion of  others,  it  constitutes  an  assign- 
ment in  trust  to  trustees,  within  the  pur- 
view of  section  6543  of  Revised  Statutes, 
and  by  virtue  of  that  section  insures  to 
the  equal  benefit  of  all  the  creditors,  in 
proportion  to  the  amount  of  their  respec- 
tive claims. 

Judgment  reversed,  and  judgment  for 
the  plaintiff. 

3829.  The  City  of  Findlay  vs  Priscilla 
B.  Frcy.  Error  to.  the  Circuit  Court  of 
Hancock  County. 

MlNSHALL,  J. 

1.  Under  section  2270,  Revised  Stat- 
utes, the  value  of  the  lot  or  land,  with 
the  improvements,  as  assessed  for  taxa- 
tion, is  to  be  .taken  in  determining  the 
limit  to  which  it  may  be  assessed  for  the 
improvement  of  a  street  on  which  it  abuts, 
whether  made  by  the  foot  front  or  other- 
wise. 

2.  Sec.  2269,  Revised  Statutes,  applies 
to  an  assessment  by  the  front  foot,  only, 
where  land,  bounding  or  abutting  on  the 
improvement  is  not  sub-divided  into  lots; 
and  its  object  is,  not  to  fix  the  depth  of 
lots  for  the  purpose  of  varying  the  amount 
of  the  assessment,  but  a  depth  beyond 
which  its  lien,  caunot,  in  such  cases,  at- 
tach. 

3.  Where  a  street  is  of  different  widths, 
it  may,  in  a  proceeding  to  improve  it.  be 
divided  into  as  niany  sections  as  there  are 
different  widtlw ;  and  the  property  on  each 
section  assessed  for  the  costs  of  the  same. 

Judgment  reversed,  and  petition  dis- 
missed as  to  the  assessment  fur  the  impro- 
vement of  Main  street;  and  cause  re- 
manded for  further  proceedings  as  to  that 
for  the  improvement  of  Sandusky  street. 

No.  2383.  J.  B.  F.  Pride  et  al,  vs  Geo. 
Andrew  et  al.     Error  to  the  Circuit  Court 
oi  Washington  county. 
Dickman,  C.  J. 

Where  an  owner,  during  the  pendency 
of  a  suit  against  him,  and  in  view  of  a 
possible  judgment  being  rendered  therein 
adversely  to  him,  conveys  his  property  to 
another  with  intent  to  defeat  the  satisfac- 
tion of  such  judgment  as  may  be  recover- 
ed against  him  in  the  suit  he  cannot, 
after  judgment  in  such  suit  in  his  favor, 
have  the  aid  ot  the  court  of  equity  to 
compel  the  grantee  to  reconvey  to  him 
the  property. 

Judgment  affirmed. 

2351  The  Springfield  Fire  &  Marine 
Ins.  Co.  vs  Julia  H.  Hull.  Error  to  the 
Circuit  court  of  M  ahoning  county .  Judg- 
ment affirmed.    Reported. 

2393.    Chauncey  H.   Andrews  vs  Wil- 


TOLEDO  LEGAL  NEWS. 


15' 


liam  Watson.     Error  to  the  Circuit  court 
of  Mahoning  county.   Judgment  affirmed. 

2841.  The  Methodist  Episcopal  Church 
of  Jefferson,  Ohio  vs  Sophronia  Wolcott. 
Error  to  the  Circuit  court  of  Ashtabula 
county.     Judgment  affirmed. 

2863  Adah  S.  Bulen  et  al  vs  Evan 
Moses  et  al.  Error  to  the  Circuit  court  of 
Franklin  county.    Judgment  affirmed. 

2879.  Henry  J.  McKirnan,  Treas,  vs 
Jacob  Counterman  et  al.  Error  to  the 
Circuit  court  of  Mercer  countv.  Judg- 
ment affirmed.    Minshall  J. ',  dissents. 

2883.  Lucy  E.  Eaton  et  at  vs  The 
Home  Life  Ins.  Co  et  al.  Error  to  the 
Circuit  court  of  Hamilton  county.  Judg- 
ment affirmed. 

Motion  Docket. 

2172.  Thomas  Kindall  el  al  ys  John  A. 
Nash  adinr.  Motion  by  plaintiffs  for  ex- 
tension of  time  to  December  1,  1S94,  to 
file  "printed  briefs  in  cause  No.  3039,  on 
the  General  Docket.     Motion  allowed. 

2173.  The  Citizens  Elect  lie  Ry  Light 
&  Power  Co  vs  Samuel  McMulleu.  Mo- 
tion by  defendant  to  advance  cause  No. 
3994,  on  the  General  Docket.  Motion 
allowed. 

2174.  The  Goheen  Manufacturing  Co 
vs  Julius  Frank  et  al.  Motion  by  plain- 
tiff to  advance  cause  Nov- 4023.  on  the 
General  Docket     Motion  overruled. 

2 '75*  John  H.  Sharp  vs  William  H. 
Smith  et  al.  Motion  by  plaintiff  to  dis- 
pense with  printing  bill  of  exceptions  in 
cause  No.  3969,  oil  the  General  Docket. 
Motion  overruled. 

2176.  The  Mahoning  Gas  Fuel  Co  vs 
Fayette  Brown,  Receiver.  Motion  by 
plaintiff  to  extend  time  to  file  printed 
record  in  cause  No.  4035,  on  the  General 
Docket.  Motion  allowed.  Time  ex- 
tended to  December  1,  1894,  in  which  to 
file  printed  record. 

2177.  Waller  C.  Tisdcll,  Auditor  etc  et 
al  vs  Samuel  Wire.  Motion  by  plaintiff 
to  re-in-state  cause  No.  2847,  on  the  Gen- 
eral Docket.    Motion  allowed. 


SUPREME  COURT  NEWS. 


Columbus,  0.,  May  26— The  Supreme 
Court  adjourned  last  Friday  until  Tuesday 
Jane  5th,  on  account  of  Memorial  Day. 
The  following  causes  were  filed  last  week: 

4038— Wallace  Burch  et  al  vs  City  of 
Cincinnati  et  al.  Error  to  to  Circuit 
court  of  Hamilton  county.  Burch  & 
Johnson,  Cincinnati,  for  plaintiffs;  Cor- 
poration Counsel  and  J.  C.  Hart,  Cincin- 
nati,7br  defendants. 

4Q39— Lynn  Ranney  vs  S.  O.  Edison. 


Error  to  the  Circuit  court  of  Lorain 
county.  .  A.  R.  Webber,  Elyria,  and 
Estep,  Dickey,  Carr  &  Goff,  Cleveland, 
for  plaintiff;  P.  H.  Boy n ton,  Elyria,  for 
defendant. 

4040— The  Western  Electric  Light  & 
Power  Co.  vs  The  Toledo  Electric  Street 
Railway  Co.,  The  Toledo  Electric  Co.  and 
The  Toledo  Consolidated  Street.  Railway 
Co.  Error  to  the  Circuit  court  of  Lucas 
county.  King  &  Tracy,  Toledo,  for 
plaintiff;  Doyle,  Scott  &  Lewis,  Hurd, 
Brumback  &  That  her  and  Baker,  Smith 
&  Baker,  Toledo,  for  defendants. 

4041  -  D.  F.  Ramsey  vs  Ulrick,  Bell  & 
Co.  Error  to  the  Circuit  court  of  Frank- 
lin couHty.  J.  V.  Lee  &  W.  B.  Page, 
Columbus,  for  plaintiff;  J.  W.  Mooney, 
Columbns,  for  defendants. 

4042— Joseph  Ralston  vs  John  Wells 
Error  to  the  Circuit  court  of  Defiance 
county.  Henry  Newbcgin,  Defiance,  for 
plaintiff;  Harris  &  Cameron,  Defiance, 
for  defendant. 

4043— The  State  of  Ohio  ex  tel,  Emer- 
son E.  White  et  al  vs  Uilliam  Howard 
Neff  et  al.  Error  to  the  Circuit  court  of 
Hamilton  county.  J.  B.  Foraker,  Williy 
&Wald  and  Mathews  &  Cleveland,  Cin- 
cinnati, for  plaintiffs;  E.  W.  Kittrcdge, 
J.  W.  Warrington  >nd  Follett  &  Kelley, 
Cincinnati,  for  defendants. 

4044— Edgar  M.  (^  Noe  ond  Ophia  N. 
Noe  vs  Ay  era  W.  Powers.  Error  to  the 
Circuit  court  of  Hamilton  county.  L.  H. 
Pummill,  Cincinnati,  for  plaintiffs;  A.  J. 
Cunningham,  Cincinnati,  for  defendant. 
4045 — The  Baltimore  &  Ohio  Ry  Co  et 
al  vs  City  of  Timn.  Error  to  the  Circuit 
court  of  Seneca  county.  J.  H.  Collins. 
Columbus,  for  plain  tins;  P.  H.  Jayne, 
Tiffin,  for  defendant. 

4046— Lorenzo  D.  Cornell  vs  Ohio 
Graven  et  al.  Error  to  the  Circuit  court 
of  Holmes  county.  John  Huston,  Jr.. 
Mlllersburgh,  for  plaintiff;  W.  Stilwell 
and  D.  T.  Simpson,  Millersburgh,  for 
defendants. 

-4047— Virginia  John  vs  Washington  D. 
John,  Error  to  the  Circuit  court  of 
Darke  county.  Anderson  &  Bowman, 
Greenville,  for  plaintiff:  M.  C.  Miller  for 
defendant. 
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$\xtY\  Judicial  Circuit.        j 

JURISDICTION. 

Transfer  of*   Criminal   Case  from  Common  I 
Pleas  to  Probate  Court. 

< Huron  Co.  Circuit  Court — May  Term  1894.    Pre- 
sent  Hon*.    C.  S.    Rentier,  P.  J..C.   ff. 
t'cribuer  and  G.  K.  Ilayncs,  J.  J. 

Chas.  Smith,  plaintiff  in  error,  vt  The  State  of 
Ohio,  defendant  in  error. 


Defendant,  Plaintiff  in  error,  was  arrested  up- 
on indictment  found  by  the  grand  jury  upon  evi- 
dence taken  before  it,  it  nowhere  appearing  that 
defendant  was  arrested  upon  a  charge  upon  an 
affidavit  of  any  party  before  an  examining  mag- 
istrate. The  indictment  having  been  returned  to 
the  Court  of  Common  Plea*,  the  following  entry 
was  made  upon  the  journal  of  that  Court;  "By 
consent'of  attorney*  this  cause  it*  transferred  to 
the  Probate.Court.*'  Hsi.n,  that  section  5467,  the 
onlr  statute  authorizing  the  transfer  of  a  crim- 
inal case  from  the  Court  of  Common  Pleas  to  the 
Probate  Court,  conferred  no  jurisdiction  on  the 
Probate  Court  in  the  case  at  bar  and  that  said 
court  had  no  authority  to  proceed  with  the  pro- 
secution. 

Where  a  person  is  prosecuted  under  the  statute 
for  misdemeanor  and  fine,  he  may  at  any  time 
raise  the  question  as  to  the  jurisdiction  'of  the 
Court  over  the  suit  in  which  he  is  convicted*— 
(Ed.  Legal  Nsws), 

Haynes,  J. 

In  the  case  of  Charles  Smith  vs  the 
State  of  Ohio,  the  petition  in  error  is  pro- 
secuted for  the  purpose  of  reversing  the 
judgment  of  the  court  of  common  pleas, 
which  judgment  affirmed  the  judgment 
of  the  probate  court  of  this  county,  where- 
in the.  plaintiff  in  error,  Charles  Smith, 
was  prosecuted  for  misdemeanor,  convict- 
ed and  sentenced  for  punishment,  both 
fine  and  imprisonment,  I  believe. 

The  record  filed  and  attached  to  the 
petition  in  error,  filed  in  the  court  of 
common  pleas;  discloses  that  at  the  Nov- 
ember term,  1891,  the  following  entry 
was  made,  on  the  journal  of  the  court  of 
common  Pleas;  "  The  state  of  Ohio  vs 
Charles  Smith,  indictment  for  allowing 
saloon  to  be  open  on  Sunday  and  selling 
intoxicating  liquor  on  Sunday. ' '  Also  the 
following  entry  in  same  case  on  Novem- 
ber 30th,  1891,  "By  consent  of  attorneys, 
this  cause,  is  transferred  to  the  Probate 
Court."  Attached  to  that  petition  is  also 
a  series  of  entries  in  the  journal  of  the 


Probate  Court,  the  first  of  which  is  as  fol- 
lows: "The  State  of  Ohio  vs  Charles 
Smith,  December"  8th,  1891.  This  day 
the  transcript  of  the  proceedings  had  in 
the  common  pleas  court  in  this  cause  was 
filed  herein.  Said  Charlt  3  Smith  1>eiug 
charged  with  allowing  saloon  to  be  open 
on  Sunday  and  selling  intoxicating  liquor 
on  Sunday." 

"  December  14th,  1891.  This  day  came 
T.  H.  Kellogg,  prosecuting  attorney  and 
filed  herein  information  in  both  indict- 
ments upon  the  transcripts  front  the  court 
of  common  pleas,  heretofore  filed." 

It  then  notes  continuances  from  time 
to  time  until  April  13th,  1891,  when  it  re- 
cites that  4I  This  day  came  the  State  of 
Ohio  by  J.  R.  McK night,  Prosecuting  At- 
torney, and  the  defendant,  Charles  Smith, 
in  person  and  by  his  counsel,  and  there- 
upon the  defendant  filed  a  motion  for 
continuance,  on  consideration  whereof 
the  court  overruled  said  motion.  There- 
upon the  said  defendant  filed  a  motion  to 
quash  the  first  count  of  the  information 
which  was  argued  by  counsel,  &  etc.  and 
was  overruled. 

Thereupon  a  jury  was  called,  trial  had, 
and  a  verdict  was  returned:  "We,  the 
jury  in  this  case,  find  the  defendant, 
Charles  Smith  guilt}*  in  manner  and  form 
as  he  stands  charged  in  the  first  and 
second  counts  of  the  information." 

Afterwards  a  mtion  for  a  new  trial  was 
made  and  argued  and  overruled  and  sen- 
tence was  imposed  upon  the  defendant. 
Whereupon,  the  court  asked  the  defend- 
ant if  he  had  anything  to  say  why  judg- 
ment should  not  be  pronounced  against 
him,  and  he  having  nothing  to  say,  "  it  is 
therefore  ordered  and  adjudged  that  on 
the  first  coun*  of  information,  the  said 
Charles  Smith  pay  a  fine  of  $25.00  and 
the  costs  of  these  proceedings  taxed  at 

$ and  be  confined  in  the  county  Jail 

10  days,  and  until  the  fine  and  costs  are 
paid.  And  on  the  second  count  of  said 
information,  said  Charles  Smith  pa^y  a  fine 
of  $50.00  and  the  costs  of  this  proceed- 
ings taxed  at  $ and  be  confined  in  the 
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county  jail  20  days,  and  until  the  fine  and 
costs  arc  paid.'* 

With  that,  a  bill  of  exceptions  was  taken 
upon  the  overruling  of  the  motion  for  a 
new  trial,  and  the  case  was  presented  to 
us-at  Toledo  for  an  order  suspending  the 
judgment  until  the  case  could  be  heard 
here,  and  now  the  case  has  been  argued 
by  counsel  and  submitted  for  dcci  ion. 

I  may  say,  without  going  through  in 
detail,  it  appears  that  the  indictment  was 
returned  by  the  grand  jury.  Beyond 
that,  it  nowhere  appears  th*t  t'.ie  defend- 
ant wps  ever  arrested  upon  that,  nor  upon 
a  charge  made  upon  an  affidavit  of  any 
party  before  an  examining  magistrate. 

So  far  as  appears  by  the  record,  an  in- 
dictment was  found  by  the  grand  jury 
upon  evidence  tikeji  before  it,  and  that 
indictment  having  been  returned  to  the 
court  of  common  pleas,  these  proceedings 
were  had  which  I  have  stated. 

The  first  question  that  arises  here  is 
whether  the  probate  court,  by  virtue  of 
this  proceeding,  obtained  any  jurisdiction 
whatever  to  prosecute  the  defendant  f.'.r 
the  aleged  offenses.  The  Statute,  sec- 
tion 0467,  provides  that  "All  recogni- 
zauccs  which  shall  or  may  be  taken  by 
any  justice  of  the  peace  in  said  counties, 
or  other  offiers  in  said  counties  authorized 
to  take  the  same,  and  all  transcripts  of 
criminal  cases  with'n  the  jurisdiction  of 
said  probate  court,  as  defined  by  law, 
may  be  returned  either  to  the  probate 
court  or  the  court  of  common  pleas  of  said 
counties;  and  the  same  shall  be  returned 
to  one  or  the  other  of  said  courts  forth- 
with after  the  commitment  of  the  person 
charge4  w'tn  tue  offense,  or  after  the  tak- 
ing of  a  recognizance  for  his  appearance 
before  one  or  the  other  of  said  courts." 

Thereupon,  it  provides  that  the  prose- 
cutor may,  at  his  election   proceed    in 
cither  of  said  courts  with  the  prosecution. 
.  That  is  the  case  in  which  the  probate 
court  has  jurisdiction. 

"The  accused  shall  be  bound  to  appear 
therein  and  to  answef  his  recognizance, 
and  on  demand  by  the  prosecuting  attor- 
ney, the  probate  judge,  or  clerk  of  the 


court  of  common  pleas,  sha.l  certify  the 
recognizance  and  all  other  papers  in  the 
case,  returned  to  his  court  by  the  justice 
or  other  offier,  to  the  court  in  which  the 
prosecuting  attorney  elects  to  proceed." 
Tliat  is  the  o^ily  statute  we  find.  .  There 
is  no  otner'authority  for  the  trausfer  of  a 
criniinpl  case  from  the  court  of  common 
pleas  to  the  probate  court  of  this  county. 

There  is  a  statute,  section  6154a,  which 
authorizes  the  transfer  of  certain  cases  in 
Cuyahoga  county  from  t'.ie  court  of  com- 
mon pleas  to  the  IV  )batc  court.  The 
transfer  therefore,  of  this  ca^q  in  the 
manner  stated  in  the  record  by  the  court 
of  common  pleas  of  this  county  to  llic 
prob  \te  court,  conferred,  in  our  judgment, 
no  jurisdiction  whatever  upon  the  probate 
court  to  proceed  wkh.  the  prosecution, 

Section  6457,  has  a  provision:  '  "The 
prosecuting  attorney  of  any  such  couuty 
mav  file  hi*  iiif  filiation  originally  in  the 
prbbnte  court,  without  a  preliminary  hear- 
ing.belore  an. examining  court,  upon  the 
proper  affidavits  being  filed  therein,  and 
thejudge  shdl  issue  his  warrant  for  the 
arrest  of  the  defendant,  who,  when  arrest- 
ed, shaft  be  taken  before  said  judge,  and 
thereupon,  if  not  discharged,  be  recogni- 
zed to  appear  at  the  next  term  of  court, 
or  in  default  thereof,  to  be  committed  to 
the  jail  of  the  proper  county." 

It  will  be  observed  there  that  the  con- 
dition upon  which  the  prosecuting  attor- 
ney may  file  an  information  originally 
I  in  the  probate  court  and  proceed  to  hav< 
tlie  part}-  arrested  and  tried  in  that  court, 
is  when  proper  affidavits  arc  filed  charg- 
ing the  party  with  the  crime.  The  pro- 
priety of  that  will  be  seen  by  referring  to 
the  <!eeision  of  the  supreme  court  in  3 
Ohio  State,  in  the  case  of  Gates  &  Good- 
no  vs  the  State,  decided  in  1.854.  The 
supreme  court  decided  that  "  the  general 
rule  established  by  •  an  act  defining  the 
jurisdiction  and  regulating  the  practice 
of  the  probate  courts''  is  that  prosecutions 
shail  originate  in  a  proceeding  before 
some  officer  who  can  hear  testimony  and 
decide  upou  its  sufficiency,  to  put  the  ac- 
cused on  his  defense  before  the  probate 
court." 

At  that  time  all  prosecution  should  be 


'54 


TOLEDO  LEGAL  NEWS 


commenced  before  an  examining  magis- 
trate and  from  that,  come  up  to  the  pro- 
bate court,  but  with  the  passage  of  the 
act  which  is  embodied  in  section  6457, 
the  prosecuting  attorney  was  allowed  to 
file  an  original  information  in  the  probate 
court,  when  the  proper  affidavits  had 
been  filed,  so  that  that  court  occupied  a 
double  position  of  probate  court  and  ex- 
amining court  so  far  as  jurisdiction  is  con- 
cerned. 

In  1880,  a  case  came  before  the  supreme 
court  which  led  to  a  very  full  discussion 
of  the  question,  following  some  other  de- 
cisions that  had  been  had  at  that  time, 
followed  in  3,  Ohio  State.  There  is  quite 
a  full  discussion  of  it  iii  the  case  of  Efch- 
cnlaub  vs  The  State.  That  was  the  case 
in  which  there  had  been  sworn  out  a 
search  warrant,  and  certain  property  had 
been  found  ;  but  the  proceedings  with  the 
search  warrant  were  not  in  accordance 
with  the  statute.  The  prosecuting  attor- 
ney of  the  court,  however,  filed  an  infor- 
mation in  court,  the  party  was  arrested 
and  brought  before  the  court,  tried  and 
found  guilty  of  receiving  stolen  property. 
The  question  came  up  as  to  whether  that 
court  had  jurisdiction,  or  could  have 
jurisdiction. 

This  is  the  syllabus  of  the  case:  "One 
charged  with  the  commission  of  a  misde- 
meanor was  prosecuted  by  information, 
and  the  information  being  unsupported 
by  oath  or  affirmation,  the  accused  moved 
to  quash  it  for  that  cause,  which  motion 
was  overruled.  -  Held,  that  in  Overruling 
such  motion,  there  was  error. M  It  is  a 
case  that  is  quite  fully  discussed  and  cites 
Article  first,  section  14,  of  the  Constitu- 
tion. 

Without  going  into  the  .reading  of  the 
case,  it  is  sufficient  to  say  that  the  gist  of 
the  case  is  embodied  in  the  following 
citation  from  the  opinion  of  the  court: 

u  We  regard  the  section  quoted  (  art. 
1,  Section  14)  as  asserting  this  important 
principle,  that  no  person  shall  be  placed 
on  trial  for  a  crime  against  the  law  of  this 
state  upon  the  mere  information  of  a 
public  prosecutor,  nor  until  he  lias  been 


charged  with  the  commission  of  such 
crime  upon  oath  or  affirmation.  An  in- 
dictment being  founded  upon  oath  or  af- 
firmation, of  course,  satisfies  the  require- 
ments of  the  constitution." 

It  will  be  seen  therefore,  that  there  was 
110  law  for  the  filing  of  the  indictment 
that  was  returned  into  court  of  common 
pleas  in  the  probate  court,  if,  indeed,  it 
was  ever  filed  there.     It  was  among  the 
papers  loosely,  and  it  is  assumed  that  it 
was  filed  there.     Wc-think  the  paper  it- 
self gave  the  court  no  jurisdiction,  and  in 
that  position  we  are  fortified  by  the  case 
that  was  decided  in  the  supreme  court  of 
this  state  in  1 1  Ohio  State.    That;  action 
was  in  the  nature  of  a  civil  action,    It  ap- 
peared that  the  Dayton  &  Wfestcrn  Rail- 
road Company   had  entered   upon  sonic 
land  and  used  it  for  railroad  purposes  un- 
derpin agreement  stipulating  that   they 
should  pay  for  the  land.     Certain   arbit- 
rators were  chosen.  l>ut  they  were  unable 
to  .agree     Thereupon  the  owner  of  the 
property,     Hugh    Marshall     by     name, 
brought  an  action  by  way  of  injunction 
to  compel  the  parties  to  pay  the  price  of 
the  land,  or  cease  to  use  the  road.     The 
railroad  company  demurred  to  the  peti- 
tion, and  afterwards   such    proceedings 
were  had  that  the  following  entry,  was 
made. 

"Tli  is  cause  coming  on  to  be  heard 
upon  the  demurrer  of  the  defendant  to 
the  complaint's  bill,  and  the  court  being 
advised,  do  overrule  the  demurrer,  and 
thereupon,  by  consent  of  parties,  the  de- 
fendant files  his  answer  and  submits  to 
the  following  decretal  order,  to  wit!  (It 
will  be  observed  that  the  railroad  com- 
pany filed  its  answer,  and  it  consented  to 
the  decree  which  was  made),  to  wit: 
*  That  the  defendant  shall,  within  sixty 
days  from  this  date,  by  their  proper  offi- 
cer, to  wit,  the  president  of  the  company, 
make  out  a  statement  containing  a  speci- 
fic description  of  each  parcel  of  the  com- 
plaint's property  and  rights  specified  in 
the  bi:lt  which  they  have  taken  and  oc- 
cupied in  the  construction  and  for  the 
use  of  their  railroad,  and  within  the  liinc 
aforesaid,  they  file  the  same  with  the  pro- 
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bate  judge  of  this  county  preparatory  to 
an  assessment  of  the  damages  sustained 
by  the  complainant  by  reason  of  said  ap- 
propriation and  use  of  his  property  for  the 
purpose  aforesaid,  and  the  compensation 
which  he  ought  to  receive  therefor,  and 
further  equities  be  reserved  until  the  next 
term  of  this  court,  to  which  time  this 
cause  is  continued."  The  company  after- 
wards refused  to  comply  with  the  order 
and,  it  seems,  they  had  a  mandamus  by 
nay  of  contempt. 

Thereupon,  the  court  taised  the  ques- 
tion whether  the  probate  court  hud  juris- 
diction, or  could  have  jurisdiction  to  hear 
and  determine  that  case. 

The  first  of  the  syllabus  of  the  case,  is 
as  follows:  "The  probate  court,  under 
the  act  of  30th,  of  April,  1852,  to  provide 
for  compensation  to  owners  of  property 
taken  for  use  of  corporations,  has  a  special 
a.id  limited  jurisdiction  to  be  exercised 
in  the  cases,  and  in  the  mode  prescribed 
in  the  act ;  and  that  court  caunot,  under 
an  order  of  the  court  of  common  pleas, 
and  to  carry  into  effect  that  order,  take 
jurisdiction  of  a  case,  or  proceed  in  a 
mode  not  authorized  by  the  act." 

After  some  discussion  of  the  question, 
the  court  say:  "Assuming  these  views 
to  be  correct,  as  applicable  to  an  ordinary 
proceeding  under  the  act,  it  is  manifest 
that  the  present  proceeding  can  only  be 
sustained  011  the  ground  that  it  was  had 
in  virtue  of  the  decretal  onler  of  the 
court  of  common  pleas,  in  the  suit  in 
chancery  pending  between  the  parties. 
This  leads  to  the  inquiry  whether  it  was 
competent  for  the  probate  court  to  ex- 
ercise a  jurisdiction  conferred,  not  by  the 
statute,  but  by  the  order  of  another  court. 
And  we  think  it  was  not  within  the  com- 
petency of  the  court  of  common  pleas  to 
confer,  or  the  probate  court  to  acquire 
and  exercise,  jurisdiction  in  this  mode." 

That  is  to  say,  the  court  could  only 
have  jurisdiction  in  the  case  by  the  ex- 
ercise of  the  statute.  It  received  its 
jurisdiction  in  that  manner. 

It  will  be  observed  in  the  statement  of 
the  case  that  no  question  was  raised  as  to 
the  jurisdiction  of  the  court  before  the 


trial.  We  have  had  occasion  to  discuss 
somewhat  the  rules  that  should  govern  a 
court  in  a  case  of  that  kind,  or  what  the 
rights  of  the  state  might  be  in  that  res- 
pect. 

Section   5472  of  the  statute   provides 
j  that,  "The  provisions  governing  criminal 
]  proceedings  in  the  court  of  common  pleas 
j  shall  so  far  as  applicable,  govern  like  pro- 
ceedings in  the  probate  court." 

Provision  is  made  in  the  statutes  gov- 
erning proceedings  in  criminal  cases  for 
the  filing  of  motions,  picas  in  abatement 
'  and  demurrers  and  after  trial,  after  a  ver- 
I  diet,  section  7353,  provides  that*  "  A  1110- 
i  tion  in  arrest  of  judgment  may  be  granted 
i  by  the  court  for  either  of  the  following 
j  causes: 

I  1.  That  the  grand  jury  which  found 
j  the  indictment  had  no  legal  authority  to 
I  inquire  into  thtf  offense  charged,  by  rea- 
!  son  of  such  offense  not  being  within  the 
jurisdiction  of  the  court. 

2.     That  the  facts  stated  in  the  iudict- 
i  incnt  do  not  constitute  an  offense." 

Now,  light  may  be  thrown  on  this  from 
the  case  in  27  Ohio  State,  wherein  Car- 
per had  been  indicated  for  playing  a  cer- 
tain game  called  draw  poker  and  had 
pleaded  guilty  to  the  accusation  and 
afterwards  he  raised  some  objections  to 
being  punished  for  the  offense 

The  court  discussed  some  of  the  effects 
of  these  statutes,  and  says,  "  by  section 
195.  (which  is  now  in  the  section  I  have 
read,  7353),  he  may  plead  in  arrest  of 
judgment. 

1.  That  the  grand  jury  which  found 
the  indictment  had  no  legal  authority  to 
inquire  into  the  offense  charged,  by  rea- 
son of  it  not  being  within  the  jurisdiction 
of  the  court." 

And  they  say,  *'  We  suppose,  notwith- 
standing the  plea  of  guilty  the  defendant 
may  object  to  the  jurisdiction  of  the 
court,  or  the  grand  jury,  over  the  subject 
matter,  or  that  no  offense  was  charged 
against  him ;  but  not  for  any  defect  of 
form  or  manner  of  stating  the  facts,  if 
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there  was  a  substantial  charge  of  an  of- 
fense." 

We  suppose  it  to  be  a  rule  of  law  very 
well  established  that  consent  of  parties 
cannot  confer  jurisdiction  of  the  subject 
matter  upon  a  court,  and  we  are  clearly 
of  the  opinion  from  these  authorities  and 
the  general  principles  of  law,  that  where 
a  person  is  prosecuted  under  the  statutes 
for  misdemeanor  punishable  by  imprison- 
ment and  fine,  that  he  may  at  any  time 
raise  the  question  as  to  the  jurisdiction  of 
the  court  over  the  suit  in  which  he  is  con- 
victed. 

That  question  having  been  raised  and 
submitted  to  the  court,  we  hold  there  is 
only  one  conclusion  to  be  arrived  at  in 
this  case,  and  that  is,  that  as  shown  in 
the  record,  the  probate  court  obtained  no 
jurisdiction  whefever  to  prosecute  the  de- 
fendant for  this  offense  ;  in  other  words,* 
tnat  it  obtained  no  jurisdiction  to  hear 
and  determine  the  alleged  offense  set  out 
in.  the  information  that  was  filed  by  the 
prosecuting  attorney.  If  our  position  is 
correct  in  that  respect,  the  alleged  errors, 
tliat  occurred  during  the  trial  are  of  no 
moment  whatever. 

The  court  of  common  pleas  having  affi- 
rmed the  judgment  of  the  probate  court, 
the  order  of  this  court  will  be  that  the 
judgment  of  the  court  of  common  pleas 
be  reversed,  and,  proceeding  to  render 
the  judgment  that  the  court  of  common 
pleas  should  have  rendered,  the  judgment 
at  the  sentence  of  the  probate  court  will 
also  be  reversed  and  an  order  will  be  made 
directing  that  court  to  dismiss  the  infor- 
mation tor  the  reason  that  it  lias  no  juris- 
diction whatever  to  hear  and  determine 
the  question  raised  in  it.  The  costs  that 
were  made  upon  the  petition-  in  error  in 
the  court  of  common  pleas  and  the  costs 
made  upon  the  petition  in  error  in  this 
court,  will  be  adjudged  against  the*  state, 
the  probate  court  having  no  jurisdiction 
there  can  be  no  adjudication  of  the  Costs 
in  that  court  by  any  court. 

.    S.  M.  Young,  attorney  for  plaintiff  in 
error. 

J.  R.  McKnight,  prosecuting  attorney.    | 


LIGHTS  AT  RAILROAD  CROSSINGS. 

Allegations  Nece>sary    to  Constitute  Cause  of 
Action  Against  Railroad  Companies. 

(Wood  County  Circuit  Court  April  Terra,  1894. 
Present :  Hons.C.S.  Bcntlcy,  P.  Jn  C.  H.  Scribner 
mid  Jas  II.  Day,  J.  J.). 

aSS  and  3S9  Village  of  Bowling  Green,  O.  vs  C  H* 
Jc  D.  Ry  Co.  and  same  vs  T.  C.  &  C.  R.  R.  Co. 

(The  council  of  a  municipal  corporation  has  a 
legal  right  to  require  the  lighting  of  a  railroad 
track  at  a  street  crossed  by  a  railroad  and  if  the 
company  neglects  to  fulfill  the  requirements  the 
Village  may  erect  the' necessary  lamps,  and-fixt- 
arcs  and  furnish  the  light  at  the  expense  of  the 
railroad  company  and  collect  it  by  suit,  if  neces- 
sary. 

A  demurrer  to  petition,  alleging  facts  required 
by  the  statute  to  constitute  a  legal  liability,  on 
the  ground  that  the  ordinances*  attached  to  the 
petition  formed  part  of  the  petition,  and  are  so 
incoherent  and  vague  that  they  are  void,  and  form 
no  proper  basis  upon  which  liability  of.  the  de- 
fendant can  be  precicated;  Held,  that  the  or- 
dinances were,Jiot  part  of  the  petition,  and  that 
the  demurrer,  on  the  ground  of  alleged  defects 
in  the  ordinances,  was  not  well  taken. 

Municipal  corporations  may  under  the  law  of 
4869,  sec.  3497  R-  s«»  recover  the  co»t  and  expense 
of  lighting  by  electricity,  though  ttaXuse  for  such 
purposes  was  not  specifically  contemplated  by 
the  law  iu  question. 

Misnomer  in  allegation  concerning  the  officer 
of  .the  company  upou  which  a  copy  of  the  or- 
dinance was  served*  not  prejudicial  to  defendant 
and  could  only  be  taken  advantage  of  bv  a  mo- 
tion to  make  petition  more  definite. and'ccxlain, 
and  not  by  demurrer.— Ed.  Lkg&*l  News). 

Day,  J. 

These  cases  are  similar  except  as 
to  one  question,  a  misnomer  in  No. 
288, 

The  plaintiff,  the  Village  of  Bow- 
ling Green,  brought  suit  against 
the  railroad  company  to  recover 
amounts  claimed  by  the  Village  oh 
account  of  lighting  the  track  of  the 
railroad  company  at  the  "crossing  of 
certain  streets  in  the  village.  Alle- 
gations deemed  sufficient  to  show 
liability  against  the  railroad  were 
made  in  the  petition, and  the  ordina- 
nces providing  for  the  lighting  and 
the  assessment  of  the  expense 
against  the  company  were  copied 
bodily  into  the  petition. 

The  defendant,  Railroad  Com- 
pany, promptly  attacked  the  works 
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of  the  Village  by  motion  to  compel 
plaintiff  to  strike  out  of  its  petition 
the  copy  of  the  ordinances  incor- 
porated therein,  and  to  make  it  de- 
finite and  certain  in  other  respects. 
This  motion  was  sustained,  and  an 
amended  petition  was  filed  in  which 
a  copy  Of  the  ordinances,  by  order 
of  the  court  in  sustaining  this  mo- 
tion, •  were  left  out ;  but  copies  of 
the  ordinances  were  attached^nd  fil- 
ed with  the  petition  and  referred  to 
as  exhibits  but  not  made  pait  of  the 
petition.  A  motion  to  strike  out 
of  the  amended  petition  allega- 
tions deemed  to  be  immaterial,  was 
overruled  by. the  court.  A  second 
motion  was  presented  for  that  pur- 
pose. This  motion  should  have 
been  sustained  in  part,  at  least,  but 
the  overruling  of  the  motion  was 
uot  prejudicial  in  any  material  de- 
gree and  therefore  not  a  fatal  error. 
The  next  charge  against  the  am- 
ended petition  was  by  way  of  a 
general  demurrer  which,  on  consi- 
deration, was  sustained.  Plaintiff 
uot  desiring  to  furtheramend,  there 
was  judgment  on  the  demurrer  dis- 
missing the  palainiff-s  petition  and 
rendering  judgment  for  costs  against 
it,  and  this  action  of  the  court  dis- 
missing the  petition,  and  rendering 
judgment  for  costs  is  assigned  for 
error  and  a  petition  in  error  is  filed 
in  this  court  to  reverse  that  judg- 
ment. 

The  only  question  presented  is  as 
to  the  sufficiency  of  the  petition. 
Does  the  amended  petition  state  a 
cause  of  action  against  the  defend- 
ant R.  R  Co?  There  is  no  doubt 
but  that  the  council  of  a  municipal 
corporation  has  a  legal  right  to  re- 
quire the  lighting  of  a  railroad  track 


at  a  street  crossed  by  a  Railroad,  and 
if  the  company  neglects  to  fulfil  the 
requirements,  the  Village  may  erect 
the  necessary  lamps  and  fixtures 
and  furnish  the  light  at  the  expense 
of  the  Railroad  Co.,  and  collect  it 
by  suit  if  necessary.  This  is  to  be 
done  by  furnishing  the  light  accord- 
ing to  the  terms  of  the  statute  and 
the  supreme  court  has  held  its  pro- 
visions to  be  constitutional.  Muni- 
cipal corporations  can  require  the 
track  of  a  Railroad  td  be  lighted 
at  the  expense  of  the  R.  R.  Co.  Sec. 
2494  of  the  R.  S.  authorizes  coun- 
cils to  pass  an  ordinance,  if  neces- 
sary, requiring  a  person  or  corpora- 
tion or  association  owning  or  oper- 
ating a  railroad  in  a  municipal  cor- 
poration to  light  such  railroad  with- 
in a  specified  time. 

Sec.  2495  R.  S.  provides  the  or- 
dinance shall  specify  the  manner  of 
lighting,  the  number  or  style  of 
lamp  posts  and' lamp  and  the  time 
the  lamps  shall  be  kept  lighted. 
Sec.  2496  requires  notice  of  require- 
ment to  light,  that  is,  of  the  passage 
ofthe  ordinance  declaring  the  neces- 
sity of  lighting  these  crossings  to 
be  served  upon  the  company  20 
days  before  the  R.  R.  Co.  shall  be 
considered  in  default,  and  this 
notice  may  be  given  by  delivering 
to  any  person  having  supervision 
or  charge  of  the  railroad  to  be  light- 
ed a  copy  Of  the  ordinance.  Sec. 
2497  provides  if  the  person  or  com-  • 
pany  operating  such  railway  fail  or 
neglect  to  light  it  for  20  days  after 
notice  served  as  provided  in  the 
preceding  3ection,  the  council  may 
at  once  cause  the  lighting  to  be 
done  at  the.  expense  of  the  person 
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or  Company  operating  the  railroad. 
Section  2498  authorizes  the  council 
to  direct  the  manner  in  which  the 
expense  of  lighting  shall  be  asses- 
sed and  collected,  provided  that 
when  assessed  it  shall  be  alien  which 
may  be  enforced  as  other  liens  are. 

The  amended  petition  avers  these 
facts,  and  the  demurrer  admits  the 
truth  of  the  averments,  that  the  de-. 
fendant  Co.  C.  H.  &  D.  R.  R.  Co.  is 
a  corporation  operating  a  railroad 
within  the  corporate  limits  of  Bowl- 
ing Greeu;  that  in  December,  1891 
the  council  duly  passed  an  ordin- 
ance, (the  title  of  which  ordinance 
is  copied  into  the  petition  and  a 
copy  of  the  ordinance  itself  is  at- 
tached and  filed  with  the  petition 
and  marked  "Exhibit  A"),  requir- 
ing the  defendant  Company  to  light 
portions  of  its  tracks  within  the 
corporate  limits  with  electric  lights 
placed  at  different  points  named, 
the  posts,  lamps  arid  attachments  to 
be  similar  in  all  respects  to  lamps 
now  used  by  the  Village  in  lighting; 
directing  how  many  hours  lights 
should  burn,  time  when  the  light 
should  commence ;  and  that  on  Jan- 
uary 9th,  1892,  a  copy  of  this  ordin- 
ance was  served  on  one  C.  Neilson 
who  had  charge  and  management 
of  the  railroad  to  be  lighted;  that 
the  defendant  refused  and  neglected 
to  comply  with  the  reasonable  re- 
quirements of  this  ordinance  for 
more  than  20  days  after  service  was 
made  upon  it  and  on  March  1st, 
1892,  the  Village  caused  the  lamp 
posts  to  be  erected  and  the  track 
lighted  at  the  points  indicated  at  an 
expense  of  $202*05;  that  on  the  8th 
of  August,  1892,  a  second  ordinance 
was  duly  passed  assessing  the  ex- 


pense against  the  defendant  railroad 
Co.,  and  directing  the  City  Solicitor 
to  collect  from  the  defendant  Co. 

There  is  an  averment  that  there  is 
due  the  plaintiff,  the  Village  of 
Bowling  Green  from  the  defendant 
R.  R.  Co.  $202.05  w^h  interest  from 
the  date  mentioned,  and  a  prayer 
for  judgment.  The  petition  con- 
tains a  statement  of  every  fact  re- 
quired by  the  Statute  to  constitute 
a  legal  liability  against  the  defend- 
ant. It  is  urged  by  the  demurrant 
that  the  ordinances  passed  and  at- 
tached to  the  petition  as  Exhibits 
A  and  B  are  part  of  the  petition; — 
formed  part  of  the  petition  ;-(and 
this  in  the  face  of  the  fact  that  copies 
of  the  ordinances  which  were  incor- 
porated into  and  formed  part  of  the 
original  petition  were  struck  out  on 
a  motion  of  counsel  for  defendant), 
that  the  ordinances  are  so  inco- 
herent and  vague  that  they  are  void 
and  form  no  proper  basis  upon 
which  liability  of  the  defendant  can 
be  predicated;  and  this  criticism 
forms  the  main  grounds  of  the  at- 
tack on  the  petition.  It  must  be 
confessed  that  in  orderly  arrange- 
ment, composition  and  syntax,  the 
ordinances  are  not  models  of  liter- 
ary excellence  but  we  are  of  the 
opinion  that,  at  this  stage  of  the 
proceeding,  they  are  not  before  the 
Court,  and  their  merits  cannot  be 
considered  by  the  Court.  The  Sup- 
reme Court  of  this  State  in  29  O.  S. 
held  that  copies  of  written  instru- 
ments attached  to  and  filed  .with  the 
petition  form  no  part  of  the  plead- 
ing. Another  decision  is  to  the 
effect  that  if  copies  of  written  in- 
struments other  than  for  the  uncon- 
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ditional  pa}rment  of  money  or  even 
such  as  may  be  copied  and  attached  ; 
to  and  filed  with  a  pleading,  (see ; 
sees.  50S5  and  5086),  are  ineluded 
iu  the  petition  or  in  a  pleading  they 
will  on  motion  be  striken  out  as  im- 
proper, holding  substantially  that 
incorporation  of  copies  of  such 
instruments  is  an  improper  way  of 
pleading,  and  even  when  they  are 
attached  they  form  no  part  of  the 
pleading  and  are  to  be  disregarded. 

If  this  conclusion  is  correct,  it 
practically  disposes  of  the  demurrer 
adversely  to  Jthe  claim  of  the  de- 
fendant as  to  the  alleged  defects  of 
these  ordinances.  There  were 
other  propositions  argued  at  the 
hearing  which  perhaps  with  one  or 
two  exceptions  could  hardly  be 
raised  by  demurrer  but  should  be 
-raised  by  motion  to  make  more  de- 
finite and  certain.  It  was  bravely 
argued  that  electric  lighting  was 
undiscovered  in  1869  when  this  law 
was  enacted,  and  therefore  it  could 
not  have  been  the  legislative  inten- 
tion to  authorize  councils  of  village^ 
to  require  lighting  by  electricity; 
and  that  light  by  councils  of  muni- 
cipalities under  this  law  must  be 
confined  to  tallow  dips,  oil  and  gas, 
and  in  this,  I  fear,  the  counsel  have 
unintentionally  done  our  Solons  in- 
justice, These  gentlemen  who  as- 
semble annually  or  bi-annually  as  is 
now  proposed,  are  all  statesmen, 
and  they  not  only  have  knowledge 
tor  the  present  but  also  any  amount 
of  prescience  as  to  the  future  devel- 
opments and  discoveries  which  shall 
be  made  in  the  march  of  civilization 
and  they  make  their  laws  applicable 
to  fit  the  ever  changing  conditions 


of  the  race.  I  do  not  know  how  my 
brothers  may  feci  upon  the  subject, 
but  we  must  presume  and  hold  that 
the  legislature  of  1 S69  in  passing  this 
law  made  it  applicable  to  this  case  and 
intended  under  it  that  this  company 
would  be  required  to  provide  elec- 
tric lighting  in  this  village  in   1892. 

In  the  case  first  named  No.  288 
(the'  Village  of  Bowling  Green 
against  the  C.  H.  &.  D.  R.  R.  Co.) 
if  is  argued  that  there  was  a  mis- 
nomer. In  other  words  that  the 
notice  of  the  ordinance  requiring 
the  lighting,  which  must,  under  the 
provisions  of  the  statute  be  served 
upon  the  Company  that  is  operat- 
ing or  controlling  the  track  to  be 
lighted,  was  not  served  on  any 
official  of  the  C.  H.  &  D.  R.  R.  Co., 
but  that  it  appears  from  the  allega- 
tion in  the  petition  that  it  v/as 
served  on  a  party  who  was  an  offi- 
cer of  the  C.  II.  &  D.  R.  R.  Co.  and 
that  is  true.  > 

The  averment  in  the  petition  is 
as  follows: 

On  or  about  the  9th  of  January, 
1892,  a  duly  certified  copy  of  said 
ordinance  ypis  served  up  C.  Neil- 
son,  the  General  Superintendent  of 
the  C.  H.  &.  D.  Ry.  Co,  being  a 
person  having  charge  and  manage- 
ment of  said  track  of  railway  re- 
quired to  be  lighted,  and  it  was 
served  at  Cincinnati.  Ohio,  by  send- 
ing the  same  to  him  in  a  United 
States  registered  letter,  which  was 
placed  in  the  post  office  at  Bowling 
Green  addressed  to  C.  Neilson, 
General  Superintendent,  C.  H.  & 
D.  Ry.  Co".  Cincinnati,  Ohio,  and 
received  by  said  C.  Neilson  and  that 
a  written  receipt   by   the   clerk   of 
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said  NeiLson  as  is  provided  by  law 
was  returned,  ......  when   the 

motion  was  filed  to  strike  out  a 
section  or  two  of  this  amended 
petition,  then  was  an  opportunity, 
the  Court  had  to  perform  i£s  duty 
and  strike  out  about  three  quarters 
of  this  allegation  in  the  petition  and 
in  failing  to  do  that  perhaps  the 
Court  was  in  error,  but  "as  said  it 
was  not  an  error  prejudicial  to  the 
defendant,  .  But  very  much  of  this 
allegation  is  surplusage,  very  much 
is  descriptive  of  the  person,  the 
party  upon  whom  the  notice  was 
served. 

Here  is  the  substance  of  the  aver- 
ment which  we  have  in  the  petition: 

On  or  about  the  9th  of  January 
1892,  a  duly  certified  copy  of  said 
ordinance  was  served  upon  C.  Neil- 
son,  a  person  havkig  charge  and 
management  of  said  track  of  rail- 
road required  to  be  lighted. 
That  was  a  sufficient  aver- 
ment. The  Statute  requires  that  a 
copy  of  the  ordinance  requiring 
lighting  shall  be  served  upon  the 
person  having  charge  or  manage- 
ment of  the  track  of  railway  to  be 
lighted.  The  averment  is  ma^e  here 
directly.  The  rule  yet  extant  in 
matters  of  demurrer  is  that  no  mat- 
ter if  there  be  surplussage,  or  awk- 
wardness in  the  pleading,  if  there  can 
be  fished  therefrom  the  necessary 
fact,  the  demurrer  is  not  to  be 
maintained.  We  find  in  this  case 
in  that  respect  that  the  misnomer 
complained  of  is  simply  in  the  de- 
scription of  the  office  of  person 
whom  it  is  said  had  charge  of  the 
management  of  the  track  upon 
whom  the  notice  was  served.     That 


makes  it  entirely  immaterial  There 
are  other  criticisms  that  might 
be  made  of  this  pleading,  but,  as  I 
have  said,  the  question  could"  hardly 
be  raised  except  by  a  motion  to 
make  more  definite  .  and  certain. 
The  averment  is  made  that  the 
company  was  required  to  light  and 
to  erect  certain  electric  lights  by 
causing  one  electric  light  to  be 
placed  at  each  of  certain  crossings, 
similar  in  all  respects  jto  those  used 
by  said  village  in  lighting  its 
street.  The  averment  may  be  open 
to  criticism  that  it  is  not  a  certain 
averment  of  any  style-of  lamp.  We 
think,  however,  there  is  a  fair  im- 
plication. There  is  no  direct  aver- 
ment that  there  was  a  particularkiud 
of  lamp  used  in  this  village  at  the 
time  the  particular  requirement 
was  made.  And  though  a  motion 
to  this  probably  ought  to  have  been 
sustained, -the  fact  is  sufficiently 
implied  as  against  a  demurrer. 

Now  we  think  as  against  the  gen- 
eral demurrer  this  petition  states  a 
cause  of  action,  and  if  that  conclu- 
sion is  correct,  then  the  Court  of 
Common  Pleas  was  in  error  in  sus- 
taining the  demurrer  and  dismissing 
^the  petition.  We  find  in  this  it  was 
in  error  and  we  reverse  the  judg- 
ment on  that  account,  and  this 
Court,  entering  the  judgment  that 
the  Court  of  Common  Pleas  should 
have  rendered  overrules  the  'de- 
murrer to  the  amended  petition  in 
both  {hese  cases  and  remands  the 
cases  to  the  Court  of  Common 
Pleas  for  further  proceedings.  This 
will  be  at  the  costs  of  defendant  in 
error,  judgment  for  costs  according- 
ly i  execution -awarded  and  a  special 
mandate  is  ordered  sent  to  the 
Cotirt  of  Common  Pleas  for  execu- 
tion for  costs. 

B.  B.  Moone,  City.  Solicitor  and 
Jas.  O.  Troup,  for  plaintiff  in  error, 

R.  D.  Marshall:  &F.  A.  Baldwin, 
attorneys  for  defendant  in  error. 
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JOINT  USE  OF  ^ELECTRIC   LIGHT 
POLES. 

(Lucaa  County  Circuit  Court,  January  term, 
1894^  Present— Hon*.  C.  S.  Bentley,  P.  ].;  C.  H. 
Srribner  and  G.  R.  Ilaynes,  J.J.) 

The  Toledo  Electric  Street  Railway 
Company  vs  The  Western  Electric  Light 
and  Power  Co.,  et  al. 

(There  being  no  authority  prior  to  the  act  of 
1886  for  niunicfpial  authorities  to  grant  to  tiny 
one  the  right  to  occupy  its  streets  for  electric 
H;rht  poles  if*  for  any  reason,  or  under  un  ordin- 
ance, polcH  had  been  erected  and  were  existing 
at  the  time  that  the  act  of  18S6  was  passed,  such 
poles  must  he  regarded  as  existing  in  the  streets 
bv  the  mere  sufferance  of  the  city  nut  ho:  it  r*  ; 
tnat  therefore  they  might  require  them  to  be  re- 
moved or  they  might  niTncxto  their  maintenance 
ituch  c  -nditions  as  the  municipal  authorities 
might  deem  fit  and  reasonable. 

Companies  erecting  poles, or  continuing  to  use 
poles  already  erected  after  the  passage  of  the 
law  of  1886,  not  only  devoted  them  to  public  use, 
but  gave  the  municipal  authorities  the  rijfht  of  n 
continuous  reasonable  regulation  over  the  same; 
thereby  waiving  their  common  law  rij!ht  to  hold 
their  property  in  such  poles  exempt  from  seizure 
until  it  has  been  regularly  appropriated  under 
the  Statute  in  the  Probate  Court  and  its  value 
assessed  by  a  jury. 

The  statute  of  1SS6  confers  a  continuing  power 
in  the  common  council  to  provide  thai  nnu  com- 
pany may  jointly,  use  the  poles  of  other  com- 
panies already  in  the  streets,  under  certain  j*  l'- 
•u!at:ons  and  when  such  joint  use  is  practicable, 
and  to  fix  the  terms  for  such  use,  and  in  the 
absence  of  any  regulations  by  the  council  con- 
cerning the  con- p  jnsation  to  be  paid,  it  is  the 
duty  of  the  company  seeking  to  acquire  the  use 
of  the  same,  first,  to  attempt  to  agree  with  the 
owners  respecting  the  compensation;  that  failing 
in  this,  such  company  may  apply  to-(nnd  a  court 
of  Equity  will  determine  the  rights  of  the  parties 
in  this  regard. 

In  such  a  proceeding,  taking  very  largely  of -the 
nature  of  a  condemnation  proceeding  in  the  Pro- 
bate Court,  the  costs  will  be  taxed  against  the 
party  seeking  to  obtain  joint  use  of  the  polcs.-Ec. 
Legal  News). 

Bentley,  J. 

I  will  say  at  the  start  that  the  condition 
of  the  plaintiff's  pleadings  in  this  case,  of 
course,  is  not  such  -  as  to  permit 
them  to  be  commended  as  models 
for  a  basis  upon  which  to  carry  for- 
ward the  inquiries  which  we  have 
finally  permitted  in  the  case;  hut  the 
parties  were  before  us,  and  from  what  we 
thought  we  discerned  in  the  pleadings 
to  be  the  controversy  which  they  re  dlv 
had,  we  formerly  entered  an  order  in  the 
case  respecting  the  injunction  that  had 
been  allowed  by  the  Court  of  Common 
Pi  east  and  subsequently  referred  certain 
matters  to  a  referee.  We  have  therefor.* 
concluded  that  the  matter  should  be 
settled  in  the  present  case,  and-  that  it 
might  be  fairly  settled  by  a  decree  of  the 
Court 

Several  of  the  important  questions 
arising  ia  this  case  were  considered  at 
some  length  when,  on  a  former  occasion. 


the  motion  to  suspend  the  operation  of 
the  injunction  granted  by  the  Common 
Pleas  was  presented  to  us,  and  our  views 
regarding  them  were  stated  when  we  al*  . 
lowed  that  motion.  Thereafter,  in  con- 
sonance with  these  views,  we  ordered  a 
reference  for  the  ascertainment  c  f  certain 
fact*  which  we  considered  it  proper  and 
necessary  to  know  in  finally  determining 
the  case,  the  proofs  regarding  which,  hut 
for  the*  reference,  we  should  have  heard 
here  in  court  on  the  trial.  Our  investi- 
gation of  the  case  since  its  final  submis- 
sion has  necessarily  led  us  through  the 
same  fields  as  those  traversed  before,  as 
well  as  other*,  and  we  are  still  impressed 
with  the  correctness  of  the  general  con- 
clusions already  announced,  and  that  the 
pleadings  present  a  basis  for  tie  inquiry 
as  to  what  particular  poles  the  plaintiff 
seeks  to  use,  the  ownership  and  condition 
of  the  same,  whether  they  arc  in  the 
streets  under  such  circumstances  that  the 
city  may  lawfully  grant  to  an  electric 
lighting  c  >mpany  other  than  the  present 
owners  and  .occupants  thereof,  and  in  in- 
vitnm  as  to  them,  the  right  jointly  with 
them  to  use  micm  poles  to  string  elec- 
tric wires  upon  f .  r  lighting  either  public 
or  private  bnildings  with  electricity; 
whether  the  plaintiff  has  been  lawfully 
granted  such  right  by  the  city  authori- 
ties, wherever  such  joint  use  is  practic- 
able, and  if  so,  the  a?  omit  which  the 
plaintiff  should  pay  for  such  use  before 
entering  upon  it,  and  to  whom  payment 
should  be  made. 

The  defendants  urge  that  if  such  use  of 
the  r  poles  can  be  acquired,  it  must  l>e  by  . 
proceedings  for  appropriation  in  the  Pro- 
bate Court,  and  that  a  court  of  equity 
would  have  no  jurirdictiou  of  the  ca*e 
11  >r  to  determine  the  aluount,  11 11 'ess  by 
some  contract,  express  or  implied,  the 
defendants  have  waived,  forfeited  i.r 
granted  away  their  common  law  right  to 
hold  their  property  exc  npt  from  such, 
seizure  until  it  has  been  regularly  appro- 
priated under  the  statute  in  the  Probate 
court  and  its  va'ne  assessed,  by  a  jury  and 
£aid.  And,  111  the  sense  in  which  we  con- 
strue it,  this  preposition  is  correct,  and 
this  ipads  to  the  inquiry  which  lie.*  at  the 
main  root  of  the  controversy,  whether  In- 
voluntary act,,  viewed  with  reference  to 
the  facts  and  laws;  these  defendants  have 
subjected  their  property  to  the  liability  of 
ocing  thus  practically  take u  without  the 
com  pen  at  ion  therefor  being  ascertained 
by  a  jury; 

To  determine  this,  a  brief  review  of  the 
laws  bearing  upon  the  matter  will  be  re- 
quisite. It  seems  to  have  been  always 
assumed  by  the  Legislature  that  munici- 
pal authorities  would  not  have  authority 
uuder  the  general  powers  as  to  streets,  to 
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allow  telegraph,  telephone  and  electric 
l;ght  poles  to  be  placed  in  the  streets  and 
from  time  lo  time  statutes  have  been 
passed  conferring  upon  them  certain 
powers  in  this  respect.  And  in  this  con- 
nection I  call  attention  to  the  sections  of 
the  Revised  Statutes  from  3454  to  3471  (a) 
inclusive.  Aid  1115  Ohio  Circuit  Court. 
3/o,  it  was  held  by.  the  Circuit  court  of 
Hamilton  county  that  uniil.  the  Act  of 
May  12,  1886,  municipal  corporations  had 
no  power  to  alow  in  the  streets  poles  and 
structures  for  electric  light  and  power 
purposes.  I  his  holding  has  the  appar- 
ent sanction  of  the  .Supreme  court,  since 
i:  affirmed  the  judgment  of  the  Circuit 
court  iu  that  case,  but  without  report. 

The  act  of  1886  now  appears  in  Smith 
&  Benedicts  Statutes  as  section  85—233, 
and  provides  as  follows: 

"That  a  company  organized  for  the  pur- 
pose of  supplying  electricity  for  power 
purposes,  and  for  lighting  the  streets  and 
I  public  and  private  buildings  of  a  city,  vil- 
lage or  town,  may  manufacture,  sell  and 
furnish  electric  'ight  and  power  required 
therein  for  such  and  other  purposes,  and 
such  companies  may  construct  lines  for 
conducting  electricity  for  power  and  light 
purposes;  through  the  "streets,  alleys, 
lanes,  lands,  squares  and  public  places  of 
such  city,  village  or  t  »wn  by  the  erection 
of  the  necessary  fixtures,  including  posts, 
piers  and  abutments  necessary  for  the 
wires,  with  the  consent  of  the  municipal 
authorities  of  the  city,  village  or  town, 
aud  under  such  reasonable  regulations  as 
they  might  prescribe.  Provided,  that  all 
wires  erected  and  operated  under  the 
provisions  of  this  act  shall  be  covered 
with  a  water-proof  insulation,  and  said 
poles,  piers,  abutments  and  wires  shaH  be 
so  located  and  arranged  as  not  to  inter- 
fere with  the  -successful  operation  of 
existing  telephone  and  telegraph  wires." 

It  becomes  important  to  consider  the 
scope  and  meaning  of  the  words  **  with 
the  consent  of  the  municipal  authorities 
.  .  '.  and  under  such  reasonable  regula- 
tions as  they  may  prescribe." 

It  is  evident  that  this  power  of  regula- 
tion is  something  more  than  the  city 
might  exercise  under  its  general  author- 
ity over  the  streets,  since  if  it  means  no 
more  than  that,  the  insertion  of 
those  words  in  the  statute  would  have 
been  unnecessary,  which  the  rules  for  the 
interpretation  of  statutes  will  not  permit 
us  to  presume  Do  these  words  confer 
the  power  to  allow  other  electric  com- 
panies to  share  in  the  use  of  such  poles 
and  structures  when  it  would  be  practic- 
able, and  to  prescribe  reasonable  terms 
and  conditions  upon  which  the  added 
use  may  be  had  r  In  this  connection  I 
will    call   attention  to    the  case  already 


I  mentioned    of    tintsh     Electric     Lig/tl 

i  Co..     Z's   Jones    tiros.    Electric     Light 

\  Co..    et    at,    5    O.     C.    3/).     /;/    that 

!  ca>c,  afser  the  court  had  announced  what 

j  I  have  already  mentioned,  that  there  was 

!  no  power  previous  to  ihis-  act  to  entitle 

municipal  authorities  to  grant  the  right 

to  use  the  street  for  these  purposes,   on 

page  343  the  court  say  this  : 

"There  is  nothing  whatever  to  show, 
that  after  power  war,  given  to  the  munici- 
pal authorities' to  make  such  grant,  any 
action  required  by  these  two  .sections  was 
taken.  And  it  is  difficult  to  see  how  the 
Alleged  grant  of  this  franchise  is  to  1c- 
coine  valid  and  binding  on  the  city,  or 
the  public,  by  a  mere  acquiescence  of  the 
public  authorities  iu  its  use  for  a  while, 
when  the  statute  is  express  that  it  can 
be  granted  In  but  one  mode, 

"But  there  is  no  such  proof  ofcontinu eel 
acquiescence  on  the  part  of  the  municipal 
auth  rities  as  justifies  the  claim  of  the 
plaint  iff.  It  is  shown  that  on  the  second 
i  of  November,  1889,  the  Board  of  Public 
Affairs  directed  the  city  engineer  "to 
withdraw  all  permits  to  erect  electric 
light  poles,  heretofore  used,  until  further 
orders  ;"  and  on  November  3,  1889,  such 
board  by  resolution  provided  that  they 
would  permit  only  one  line  of  poles  for 
electric  lighting  or  power  purposes,  to  be 
erected  on  any  one  street.  Aud  the 
board  also  provided  .hereby,  among  other 
things,  that  where  any  street  was  already 
occupied  by  such  line  of  electric  poles, 
that  it  would  allow  the  company  to  whom 
the  prior  permit  was  grantee,  to  maintain 
the  line  of  poles,  and  would  authorize 
any  other  company  to  which  a  permit 
haft  been  granted  to  occupy  portions  of 
such  territory,  to  use  the  poles  already  on 
the  street,  under  the  terms  of  the  general 
ordinance  of  the  city.  And  in  a  subse- 
quent clause  it  is  provided  that  when  a 
street  is  so  occupied,  the  second  company 
applying  for  the  privilege,  will  be  author- 
ized, so  far  as  the  chief  electrician  and 
chief  engineer  may  deem  the  same  prac- 
ticable, to  occupy  the  lines  of  poles  of 
any  other  company  that  may  be  upon 
the  street  .  .  .  under  the  terms  of  the 
general  ordinance. 

"This  general  ordinance  referred  to  is 
da.  d  October  18,  1889,  and  contained  sul>- 
stautially  similar  provisions,  and  fixed  the 
terms  upon  which  other  companies  might 
nse  the  poles  of  the  company  which  had 
erected  them,  viz;  by  paying  a  fair  pro- 
portion of  the  original  cost  of  the  erec- 
tion thereof,  and  a  monthly  rental  equiv- 
alent to  a  fair  proportion  of  the  cost  of 
the  erection  and  maintenance  thereof. 

*  'Under  this  section  of  the  Board  of  Pub- 
lic Affairs  and  of  the  Council,  it  is  shown 
that  the  plaintiff  company  has  obtained 
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permission  to.  erect  by    far    the    larger 
number  of  it*  poles  now  in  lhc  streets  of 


;hat  case,  poles  had  been  erected  in   the 
streets  and  were  existing  at  tiie  time  that 


the  city,  and  that  the  defendant  compan-  !  the  act  of  1SS6  was  passed,  these  poles 
ics  have  also  receive  1  like  permits,  and  ;  under  such  circumstances,.  must 
particularly  that  ihc-y  have  ben  author-  j  be  regarded  as  existing  in  the  streets  bv 
izc«l  by  the  Hoard  of  Public  Affairs  and  [  the  mere  sufferance  of  the  city  authorities; 
it»  engineer  to  occupy  the  poles  of  the  '  and  that  therefore  they  might  require 
pl.ii.itilf,  the  use  of  which  by  them,  the  i  them  to  be  removed  as  being  there  with- 
p.aiutiff  compan v  is  seeking  to  enjoin  j  out  authority,  or  they  might  annex  to 
and  have  offered  to  comply  with  the  j  their  maintenance  there,  such  conditions 
terms  fixtrd  by  the  ordinance.  It  would  as  the  municipial  authorities  might  deem 
seem,  "then,   from   the  statements,   that  j  fit  and  reasonable. 

the  plaintiff  company  is  occupying  the  In  that  casc  it  would  seem  that  the  .ier. 
streets  of  the  city  not  under  a  valid  or ,  mit  which  the  court  hcld  cffcctive  alld 
irrevocable  grant,  but  by  the  mere  license  ;  binding  was  «ot  a  permit  of  the  council 
and  permission  of  the  municipal  auUion-  ilself  bv  a  valill  ordlnance,  si,ice  the  ordi- 
ties,  and  which  license  is  coupled  with  j  nance  which  was  passed  8ecms  to  havc 
the  condition  impliedly  at  least,  accept- :  beeil  conceded  inva.id  on  account  of  some 
«d  and  acted  upon  by  such  company,  I  informality  in  its  passage,  but  the  permit 
that  other  companies  to  which  like  per-  ,  was  u^  permit  of  lhc  Board  of  Public  Af_ 
mits  should  be  granted,  should  have  the  ,  fairSt  without  which,  to  be  sure,  a  valid 
privilege  of  stringing  its  wires  thereon.  .  ordinance  could  not  be  passed,  but  which 
Can  it  claim  not  to  be  bound  hy  this  con-  .  in  and  of  itsclf  has  llo  p^.^  to  pass  a 
dittou.'  binding  ordinance.     This  permission  had 

And  further  on,  at  the  bottom  of  page  j  been  granted   by   such   a   tward  in  that 


.V»4  and  top  of  page  345,  the  court  say: 

"But  the  resolution  of  the  Board  of  Pub- 
lic Affairs,  under  which  the  plaintiff  com- 
pany is  now  operating,  made  it  a  condi- 
tion" that  the  poles  erected  by  it,  should 
be  subject  to  the  use  of  other  companies, 


case,  and  the  court  seemed  to  hold  that 
the  companies  having  allowed  their  poles 
either  to  he  erected  under  that  permit, 
or  having  maintained  their  poles  after- 
wards without  any  permission  at  all,  it 
must  be  held  lhat  they   were  occupying 


to  whom  permits  to  occupy  portions  of  the  streets  subject  to  the  regulation  of  the 
such  territory  had  been  granted.  And  j  B<>ard  of  Public  Affairs.  The  court,  as 
such  permits  have  been  given  to  these  '  scen.  deals  somewhat  with  this  statute  as 
two  companies,  as  is  conceded,  and  this  ! to  interpretation,  and  in  the  last  paragraph 
would  seem  to  estop  the  plaintiff  from  : lhc  court  say,  "The  use,  therefore,  by 
saying  ti;at  they  arc  not  so  authorized.  !  ^ch  companies,  in  the  language  of  the 
On  page  346  Is  this  paragraph:  '  statute,  should  be  'under  such  reasonable 

"It  seems  to  us  manifest  that  it  is,  and  I  rc/ulations  as  they  may  prescribe'  ». 
it  should  certainlv  be  the  law.  that  lhc}  And  lhc  indication  is  that  if  these  regula- 
right  to  decide  as  to  the  use  of  the  streets  j  tions  had  been  reasonable,  they  would 
of  a  city  by  the  corporations  of  this  : havc  bound  these  companies  as  to  these 
character,  should  be  entrusted  to  the  j  I*'1**,  although  they  had  n-.t  specifically 
municipal  authorities,  and  the  use  there- 1  consented  to  them ^pr  bound  themselves 
of  bv  such  companies,  in  the  language  of !  to  abide  by  the  rcgu  ations. 
the  "statute,  should  be  "under  such  j  In  lhls  connection  . I  also  call  attention 
reasonable  regulations  as  thev  mav  per-  j  to  the  case  of  the  Kiusmnn  Street  Rail 
scribe."  The  idea  that  any  number  ^(^uavCo.  .?s  tilr.  ">'Oiukcay  &  Ncwbeix 
such  companies  mav  erect  their  p<  les  in  I  SL  **•  Co%  ct  at,  36  \).  S.  239.  I  will 
the  streets  as  they  please,  of  course  can- i  refld  from  the  opinion,  beginning  at  tne 
not  be  tolerated.  It  would  be  destructive  1  bottom  of  pa<je  250,  where  the  c^urt  say: 
to  the  interests'of  the  public  It  would  j  "While  we  think  that  it  was  not  within 
seem  that  the  regulations  and  provisions  !  the  power  of  the  municipal  authorities, 
under  which  these  companies  are  now  !  by  such  agreement,  to  confer  upon  the 
using  the  streets  of  the  city  are  reason  |  plaintiff  the  right  to  use  these  Mr  .rets  for 
able  and  proper — but  if  notj  it  can  only  :  rail,  o ad  purposes,  to  ihc  exclusion  of  a  1 
be -said  that  the  plaintiff  has  accepted  the  i  other  persons  or  corporations,  if  the  pub- 
license  subject  to  those  terms,  and  must ;  lie  welfare  or  convenience  should  require 
abide  by  them,  so  far  as  this  casc  is  con-  |  a  further  similar  use;  wc  also  think  lhat 
ccrned.""  ,  no  such  exc  usive   right  was   intended  to 

Arid  thus  the}*  ^old,  it  seems  to  us,  that  j  be  conferred.  If  an  exclusive  privilege 
there  being  no  "authority  prior  to,  the  act  [was  intended,  it  should  havc  been  ex- 
of  18S6  for  the  municipal  authorities  to  !  pressed,  and  we  find  in  the  ordinance  and 
grant  this  right  to  use  its  streets  for  this  ;  resolutions  relied  on,  not  only  the  ab- 
purposc.  if  for  any  reason,  or  under  au^seucc  of  such  expression,  but,  on  the 
ordinance,  as  there   was  one   passed   in  j  ether  hand,   a  different   intention    indi- 
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cated.  In  th  e  ordinance  of  September  20, 
1859,  it  was  declared  that  "any  company' 
organized  for  the  purpose  of  laying  down 
rails  and  running  street  passenger  cars  to 
be  drawn  by  hots*  s  or  mules  through  the 
streets  of  Cleveland,  shall  be  guided, 
governed  and  regulated  by  the  conditions 
(therein  expressed)  and  such  restrictions 
as  -the  council  may  hereafter  pass". 
And  in  the  resolution  of  October  25, 1859. 
containing  the  grant  of  right  to  the  plain- 
tiff specially,  it  is  provided  that  the  right 
is  granted  "under  the  terms  and  condi- 
tions prescribed  by  said  ordinance"  (of 
September  20th,  1859),  **or  which  may 
hereafter  he  prescribed  by  the  city  coun- 
cil." And  a  like  stipulate  >n  is  contained 
in  the  subsequent  resolutions  authorizing 
a  change  of  route.  We  have  no  doubt, 
that  under  the  power  thus  stipulated  for 
(if  such  reservation  had  been  at  all  neces- 
sary) the  municipal  authorities  might  at 
any  time  thereafter  (if  it  was  thought  the 
public  convenience  required  it)  grant  the 
like  privilege  to  another  company  to  use 
and  occupy  the  same  streets,  and  indeed 
the  same  route,  for  railroad  purposes,  to 
be  used  in  common  with  the  company  or 
companies  to  whom  the  privilege  was 
first  granted." 

And  on  page  252: 

"When,  therefore,  a  right  of  way  for 
street  railroad  purposes  is  granted  over 
the  same  route  to  another  company  by 
the  municipal  autb>ries,  the  private  pro- 
perty of  the  former  cannot  be  appropriat- 
ed by  the  latter  company  until  compen- 
sation is  first  paid  by  the  latter  to  the 
former  company.  And,  in  the  absence  of 
a  stipulation  to  the  contrary,  it  is  quite 
clear  to  our  minds,  that  "the  municipal 
authorities  had  no  more  power  to  fix  the 
amount  of  the  compensation  that  should 
be  paid  by  the  latter  to  the  former  com- 
pany for  the  right  of  the  joint  use  of  such 
material,  than  it  has  to  determine  the 
compensation  to  be  paid  to  other  owners 
of  private  property  taken  for  the  same 
public  use.  In  such  case,  if.no  agreement 
be  made  between  the  companies  as  to  the. 
matter  of  compensation,  or  the  same  be" 
not  assessed  by  a  jury  as  in  other  cases  of 
the  condemnation  of  private  property  to 
public  uses  the  latter  company  should,  be 
enjoined  from  the  forcible,  appropriation. 

"But  in  this  case  we  find  a  stipulation  to 
have  been  made;  namely,  that  the  plain- 
tiff would  lay  its  tracks 'under  the  terms 
and  conditions  prescribed  by  the  ordi- 
nance of  September  20.  1859,  or  which 
might  thereafter  be  prescribed  by  the 
city  council;  and,  also,  that  the  East 
Cleveland  Street  Railroad  Company  (a 
corporation  then  in  existence)  should  be 
allowed  the  use  of  the  plaintiffs  track 
upon  reasonable  terms,  to  be  prescri  >ed 


by  the  council,  unless  agreed  upon  by 
the  parties.  The  right  of  the  council  to 
prescribe  M  terns  and  conditions  "  in  the 
future,  it  seems  to  us,  was  sufficiently 
broad  to  cover  a  future  exigency  Jike  the 
one  then  existing,  and  specially  provided 
for;  namely,  an  exigency  arising  from  the 
necessity  to  provide  for  the  public  wel- 
fare by  running  the  cars  of  other  street 
railroad  companies  over  the  track  of 
the  plaintiff.  And  this  being  so,  the 
only  question  remaining  is,  was  the  con- 
dition as  to  the  compensation  to  be  paid 
by  the  B'oadway  &  Newbcrg  Company 
to  the  plaintiff  reasonable?  In  other 
words,  was  the  compensation,  as  fixed  by 
the  council,  fair  and  adequate?  Upon 
this  question  issue  was  joined,  but  no  tes- 
timony offered.  The  burden  of  showing 
its  inadequacy  rests  upon  the  plaintiff. 
Under  these  circumstances,  the  injunc- 
tion prayed  for  must  be  denied." 

A  study  of  that  case  will  show  this; 
that  the  particular  stipulation  that  the 
council  might  itself  fix  the  compensation 
did  not  apply,  and  was  not  made  to  apply 
especially  to  the  company  in  question, 
but  to  another  company;  and  the  judg- 
mentlnust  be  supported  upon  the  idea 
that  the  agreement  that  the  council " 
might  prescribe  terms  and  conditions  was 
sufficient  authority  for  the  council,  in 
fixing  "terms  and  conditions,"  to  fix 
what  was  regarded  as  a  reasonable  com- 
pensation for  the  ase  of  the  property 
thus  appropriated. 

I11  the  present  c  ise  the  ordinances  which 
have  been  received  in  evidence  do  not 
go  to  the  extent  that  the  ordinances  did 
in  that  case,  but  in  that  case  there  was  no 
such  statute  as  applies  here;  and  the 
terms  of  the  statute  of  1886  in  this  re- 
spect seems' tr>  us  as  full  and  as  ample 
as  the  provisions  of  the  ordinances  in  this 
case  in  36  O.  S.  So  that  instead  of,  as  in 
that  case,  operating  in  placing  and  main- 
taining the  poles  in  the  street  under  an 
implied  agreement  accepting  some  ordi- 
nance allowing  the  council  to  fix  terms 
and  conditions  for  placing  and  wain  tain- 
ing  them%  they  are  under  the  general 
provisions  of  the  law  of  the  Slate,  which 
would  allow  the  council  to  permit  them 
to  be  placed  and  maintained  in  the  streets 
under  such  reasonable  regulations  as  the 
city  authorities  might  impose. 

The  question  as  to  some  of  these  poles, 
at  least,  is,  whether  the  power  thus  given 
in  the  statute  of  1S86  is  to  be  regarded  as 
a  continuing  power,  or  whether^  it  must 
be  exercised,  if  exercised  at  all,  In  fixing 
terms  and  conditions  at  the  time  that  a 
permit  is  given  to  the  companies  to  oc- 
cupy tiie  streets  If  it  is  such  a  continu- 
ing power  of  regulating,  does  it  so  in- 
volve the  power  to  fix  reasonable- terms 
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upon  which  another  company  may  use 
the  poles,  as  wouM  justify  the  imposition 
of  such  reasonable  terms  upon  the  com- 
panies at  any  time  for  maintaining  those 
poles?  We  have,  upon  such  study  as  we 
hive  been  able  fo  give  to  it— and  we  have 
given  a  great  deal— come  to  the  conclu- 
sion that  this  statute  in  that  respect  is 
one  that  h,as  a  continuous  operati  m.  In 
view  of  the  fact  that  the  council  has  no 
power  to  grant  an  exclusive  right  in  the 
streets,  in  view  of  the  terms  of  the  statute 
itself,  in  view  of  the  public  exigencies 
that  must  necessarily  arise  and  may  be 
supposed  and  presumed  to  arise,  and 
should  have  been  within  the  view  of  the 
Legislaure  at  the  time  it  passed  the 
statute*  we  must  conclude  that  this  pro- 
vision of  the  act  of  1886  is  so  continuing 
in  its  nature  and  scope  that  the  council 
may  regulate. the  use  of  these  poles  from 
time  to  time.  Such-regulation,  of  course, 
must  always  be  reasonable,  and  must  be 
had  with  a  view  to  the  fair  rights  and 
equities  of  those  maintaining  the  poles. 

As  to  this  branch,  we  think  the  case  in 
55  M  W.  Rep,  cited  by  counsel  may  be  of 
service.  This  was  a  case  where  the 
Supreme  court  of  Michigan  finally  en- 
joined the  use  by  a  subsequent  com- 
pany of  the  poles  of  the  persons  who  had 
placed  them  in  the  streets  before  that; 
but  in  the  course  of  the  argument  the 
reason  upon  which  the  court  seemed  to 
.  act  all  through  finally  appears.  I  call  at- 
ten  tion  to  sl  paragra  ph  beginni  n g  on  page 
454,  in  which  the  courj  say  this: 

' 'Defendant  Sands  claims  that  there  was 
a  committee  of  tne  council  empowered 
to  act  in  the  matter  after  this  resolution 
was  passed,  and  such  committee '  could 
fix  the  manner  of  the  use." 

There  it  was  a  provision,  simply,  that 
they  might  use  the  poles  already  in  the 
streets  under  the  direction  of  a  committee 
of  the  council. 

'The  committee  was  known  as  the 
"street  lighting  committee,"  but  nothing 
appeared  of  record  in  the  proceedings  of 
the  common  council  empowering  this 
committee  to  act  or  to  make  any  regula- 
tions for  the  use  of  the  poles.  It  is  con- 
tended, further,  by  the  defendant  Sands 
that  niter  the  resolution  was  passed  he 
called  upon  the  president  of  the  com 
plainaut  company,  and  was  told  by  him 
to  designate  any  poles  he  wished  to  use 
for  public  lighting,  and  he  could  use 
them,  and  that  he  would  be  charged  in 
proportion  to  the  number  of  wires  used; 
and  that,  acting  under  this,  and  the 
direction  of  the  committee,  he  attempted 
to  put  up  the"  cross-arms,  when  he  was 
stopped  by  the  injunction.  There  is  no 
claim,  however,  on" the  rart  of  the  de- 
fendant  that  any  arrangement  was  con- 


sumated  with  Mr.  Hart,  president'  of  the 
company,  as  to  the  manner  of  the  defend- 
ant's use  of  the  poles,  or  the  manner  of 
stringing  the  wires.  The  committee  of 
the  council  who  directed  Sands  to  go  on 
with  the  work  and  use  the  complainant's 
poles  do  not  pretend  that  any  regulations 
were  adopted  or  the  manner  of  their  use 
fixed  by  the  committee,  or  how  many 
wires  were  to  be  placed  on  the  poles  or 
where  located.  There  can  be  no  doubt 
that  under  the  charter  provisions  the 
common  council  had  the  power  to  pass 
the  ordinances  above  set  out,  and  to  grant 
the  franchise  to  the  complainant,  with 
the  resolutions  therein  contained.  After 
this  was  done,  however,  and  the  complain- 
ant had  erected  the  poles,  the  council 
could  not.  by  this  resolution,  do  what 
was  attempted  to  be  done  there,  without 
first  fixing  in  a  definite  wav  the  use  which 
it  was  attempted  to  confer  upon  defend- 
ant Sands.  The  power  to  make  such  rea- 
sonable regulations  for  the  use  of  the 
poles  is  lodged  by  the  statute  in  the  coun 
cil,  and  cannot  be  delegated  to  a  com- 
mittee. The  language  of  the  statute  is 
that  such  corporation  shall  have  power  to 
lay,  construct,  and  maintain,  conductors 
for  conducting  electricity  through  the 
streets,  etc  ,  "  with  the  consent  of  the 
municipal  authorities  thereof,  under  such 
reasonable  regulations  as  they  may  pres- 
cribe. " 

These  are  almost  identically  the  words 
used  in  the  Ohio  statute  in  1880.  On  page 
455  the  court  proceeds: 

."We  are  not  able  to  say  from  this  record 
that  a  joint  use  cannot  be  made  of  the 
poles  by  the  Sands  couipahy  and  the  com- 
plainant. If  such  joint  use  appeared  con- 
clusively to  us  to  be  dangerous,  we  should 
unhesitatingly  set  the  ordinances  and 
resolutions  aside,  granting  t"..>  Sands  any 
use  of  the  complainant's  poles.  We  are 
not,  however,  satisfied  upon  that  point, 
and  shall  in  the  present  case  only  decide 
the  resolution  unrearonable,  as  not  pro- 
viding proper  regulations  for  a  joint  use/' 

The  court  proceeds  to  hold  that  on  ac- 
count of  a  want  of  provisions  for  definite 
regulations,  that* the  parties  coild  not  go 
on  and  use  the  poles  already  in  the  streets, 
and  the  concluding  paragraph  is  as  fol- 
lowt : 

•'For  the  reason  pointed  out,  the  decree 
of  the  court  below  must  be  reversed,  and 
decree  entered  here  in  favor  of  complain- 
ant, restraining  defendant,  Sands,  from 
using  its  piles  until  the  city,  by  its  coun- 
cil, shall,  aftqr  notice  to  the  parties  inter- 
ested, adopt  suitable  rules  and  regulations 
for  such  joint  use." 

In  cftect  the  supreme  court  of  Michigan 
held  that  mdera  provision  almost  identi- 
cal with  the  words  of  the  Ohio  Statute  of 
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1886,  the  council  had  the  right  and  power  ] 
t  >    provide    t*  at   existing  poles    in   \ht 
"streets  might  be  used  by   another  com- 
pany or  person  for  its  or  his   electrical 
purposes;  it  only   ho'ding  in  the  partic- 
ular that  there  was  a  defect  in  the  proceed  ; 
tags,   not   because    the  council    has    no  | 
power  to  grant  it  under  those  terms,  but ] 
because  they  had  not  provided  reasonable  , 
regulations,  and  that  that  must  be  done  j 
by  the  council ;  that   the  committee  to 
which  this  matter  was   referred  had  no 
power  to  exact  any  terms,  and  to  fix  them 
and  that  in   fact  they  did  not  fix  them,, 
but  under  the  terms  granted  by  the  com- 
mittee, the  defendants  might  go  on  and 
use  all  if  the  poles  that  Sand*  had  put  in 
the  s'reets,   to   the    utt  r    exclusion    of 
Sands,  and  without  any  regulations  what- 
ever.    But  the  case  in  this  respect  is  in 
line  with  our  conclusion    regarding  the 
scope  and  effect  of  this  statute  of   1886, 
viz :  that  it  confers  a  power  and  a  continu- 
ing power  in  the  common  council,  to  pro- 
vide that  another  company  may .  use  the 
poles  already  in   the  streets,  where  it  is 
practicable,  and  to  fix  the  terms. 

It  was  necessary,  in  order  to  sustain  the 
plaintiffs  case  as  to  all  these  poles,  to  find 
an  underlying  power  of  this  nature  that 
would  affect  all  of  the  poles  which  were 
sought  to  be  taken.  That  is,  there  were 
some  of  these  poles  that  were  not  erected 
under  the  permission  given  by  the  officers 
of  the  city ;  some  of  them  were  erected 
by  the  Consolidated  Company,  and  some 
of  them  had  been'  in  the  street  before 
that  time ;  and  it  was  sought  to  take  some 
poles  to  which  these  permits  accepted  by 
the  Consolidated  Company  could  not  ap- 
ply. Of  course  the  foregoing  meaning 
would  affect  all  poles  sought  to  be  taken. 
There  would  be  this  additional  reason  in 
the  matter  of  the  poles'  which  had  been 
erected  under  the  permits  granted  by  the 
city  civil  engineer  and  superintendent  of 
the  fire  alarm  telegraph;  that  the  Con- 
solidated Company  having  accepted  that 
permission,- had  under  it  erected  certain 
of  its  polf  s.  As  to  the  poles  thus  erected, 
whatever  may  be  aaid  as  to  the  absolute 
authority  of  tnese  officers  to  final  y  fix 
the  rules  and  regulations  under  which  the 
poles  might  be  erected  in  the  streets,  yet 
they  did  assume  to  fix  certain  terms.  In 
the  Cincinnati  case  the  board  of  public 
-affairs  fixed  certain  terms  under  which  it 
would  permit  the  occupancy  of.  the 
streets.  It  had  no  power  in  and  of  itself, 
and  alonctto  pass  upon  this  matter  final- 
ly, and  yet  the  Circuit  Court  in  that  case, 
and  apparently  with  the  sanction  of  the 
Supreme  Court,  hold  that  that  being  the 
only  permit  under  which  the  particular- 
poles  were  erected,  it  was  not  competent 
for  the  parties  themselves  accepting  those 


terms  to  say  that  they  erected  the  poles 
without  any  conditions,  aud  were  not 
bound  by  the  conditions  which  thev  had 
accepted.  So  we  think  that,  so  far  as 
the  poles  were  erected  by  the  Consolidat- 
ed Company,  in  apparent  acquiescence 
with  and  under  the  terms  of  its  permits, 
an  I  after  th-.y  had  been  obtained,  it  must 
be  presumed  that  thev  acquiesced  in  the 
permission,  whatever  it  was,  and  agreed 
to  its  terms. 

But  it  is  said  now,  even  if  this  were 
true,  that  this  regulation  here  is  improper 
and  inadequate,  because  the  municipal 
authorities  themselves— that  is,  the  city 
council — have  not  regulated  these  mat- 
ters, and  that  the  case  in  Michigan  would 
applv,  and  render  these  proceedings  on 
the  part  of  the  plaintiff  improper.  This 
case  differs  from  that  in  several  regards 
as  to  the  matter  now  under  consideration. 
In  the  case  there,  it  is  said  that  the  coun- 
cil had  not  conferred  upon  the  commit- 
tee any  power  whatever  to  make  any -re- 
gulations. In  this,  by  a  specific 
ordinance,  the  council  had  granted 
to  these  two  officers  of  the  city 
the  power  to  grant  these  permits  and  to 
make  certain  designations  in  the  permits. 
In  that  case  it  was  said  that  there  was 
nothing  to  prevent  the  defendants  from 
utterly  excluding  the  former  owner  of 
these  poles  from  their  use.  In  this  case 
it  is  not  sought  by  the  plaintiff  to  have  an 
exclusive  use,  but  the  application  is  for  a 
joint  and  eqi  al  use,  of  the  poles.  By  the 
authority  granted  to  the  plaintiff  by  the 
ordinance,  in  this  case,  there  is  this  re- 
striction: They  can  use  the  poles  ex- 
isting in  the  streets  only  in  case  the  same 
is  practicable;  and  under  that  term  *  'prac- 
ticable" we  think  there  is  quite  a  range  of 
inquiry.  If  parties  had  already  set  out 
in  the  streets  certain  poles  which  they 
were  rightfully  aud  lawfully  using,  it 
certainly  could  not  be  held  to  be  practi- 
cal e  for  any  officer  or  any  authority  to 
oust  such  parties  entirely  from  the  use  of 
the  poles,  aud  give  them  exclusively  to 
the  applying  person  or  coproration.  In 
this  case^  not  only  mu&t  the  -permits  be 
given  by  two  officers  supposed  to  be 
skilled  in  matters  of  this  kind,  in  the 
first  place,  but  after  the  erection  of  the 
structures,  and  after  everything  is  sup- 
posed to  be  ready  for  use,  then  there 
must  be  an  ^inspection  by  these  city  offi- 
cers, under  the  direct  authority  of  the 
city,  arid  they  must  certify  in  writing  be- 
fore the  use  commences,  that  these  struc- 
tures thus  placed  are  proper  and  practi- 
cable. Under  guards  of  this  kind,  we  are 
unable  to  sec  that  the  same  state  of  cir- 
cumstances is  presented  as  in  the  Michi- 
gan case.  So  we  think  that  there  is  a 
right  and  a  power,  under  certain  condi- 
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tious  and-restrictions,  for  the  plaintiff  to 
acquire  tUe  right  to  use  these  poles. 

Wt*    referred    to    the    referee    certain 
questions  that  it  would  be   necessary   for 
up  to  pass  upon.     I  will  first  state,    how- 
ever, a  little  more  directly,   that   in   our 
vie%v   of  the   matter,    in    erecting    these 
poles,  or  continuing  to  use  them  after  the 
passage  of  the  law  in  1886,  the  companies 
owning  them  not  only  devoted   then!   to 
public  uses — (whereas,  if  they  had  only 
done  that,  perhaps  would  have  required 
the  plaintiff,  in  orJer  to  get  any   use  of 
litem,  to  go  into  the   Probate  court  and 
appropriate  that  use) — but  having  erected 
or  continued  the  use  of  them   under  the 
statute,  that  gives  the  municipal  authori- 
ties the  rig  it  of  a  continuous  reason  ibis 
regulation.     They  must  be  held  to  have 
acquiesce- 1  in  that,  and  to  have  put   thoir 
poles  in  the  street,  and  main  aincd  them 
♦here,    with    reference    to    that    power, 
which  might  at  any  time  be  exercised. 
We  are  not" certain  but  thaf  the  council, 
aud  we  think,  under  the  holding  in  36  O* 
S.,  that  the  council,  perhaps,  might  have 
provided,  either  by  itsilf  or  some  agency, 
some  manner  of  fixing  the  co  npensatiou 
in  the  first   place;   and  that  if  that  had 
been  paid  or  tendered,  the  parties'   right 
to  go  i:ito  the  use  would  have   been   per- 
fect, in  case  the  compensation  thus  fixed 
was  reasonable — leaving,   of  course,  the 
right  to  the  owners  of  the.  poles  to  have 
objected,  ami  to  apply  to  a  court  for  the, 
■    purpose  of  determining  that  question. 
We  regard  this  case  here  as  one  of  this 
sort;  the  plaintiff  had   the  right,    under 
certain^  circumstances    and    reasonable 
regulations,  to  go  into  a  joint  use  of  these 
poles,  if  it  were  practicable,  "yet  it  was 
the  duty,  first,  to  attempt,  in  the  absence 
of  any  regulation  by  the  cjuncil  allowing 
it  to  fix  compensation,  to  agree  with  the 
owners  respecting  the  compensation;  and 
that  failing,  it  was  not  necessary  for  the 
plaintiff  to  go  into  the  Probate  court,   as 
111  a  condeniation    proceeding,     but    it 
might  apply  to  a  court  of  equity  to  deter- 
mine the  rights  of  the  parties  in  this  re 
gard.    So  this  court,   acting  under  that 
view  of  the  case,  referred  the  question  of 
compensation  to  a  referee,  as  well  as  cer- 
tain other  facts  which  we  ought  to  kuow, 
to  a  referee.    The  referee  has  reported, 
among  other  thing,  that  it  is  practicable 
to  use  these  poles  as  is  suggested  and 
asked.     And  we  take  it,   that  that  being 
practicable,   the  use  is  reasonable,  and 
that  it  will  not  improperly  and  unjustifi- 
ably interfere  with  the  use  which  the 
defendants  may  make  of  the  poles.     He 
has  reported  the  ownership  of  the  poles, 
the  present  use  to  which  each  pjle  is 
subjected,  and  what  he  finds  is  a  reason- 
able compensation  for  the  use  which  the 


plaintiff  seeks.  We  have  seen  uo~  reason 
for  disturbing  any  of  the  findings  that  the 
referee  has  made  in  these  respects. 

And  now.  if  we  are  right  in  these  prop- 
ositions, it  follows  that  if  the  plaintiff 
shall  pay  or  tender  -the  amount  of  this 
compensation  thus  fix  el,  which  we  must 
deem  reasonable,  and  shall  piy.such  of 
the  expenees  a: id  costs  as  the  cjurt  may 
adjudge;  it  will  have  a  right  then  ti 
enter  upon  this  use.  It  will  be  remem- 
bered that  this  use  must  still  be  had  un- 
der the  continual  and  continued  super-, 
vision  of  these  two  officers,  and  before 
anything  can  be  done  by  way  -of  using 
these  structure*,  -  they  must  certify  that 
the  structures  are  proper  and  practicable 
and  reasonable  in  effect. 

The  decree  of  the  court  wil  be  entered 
as  thus  outlined  -confirming  the  report 
of  the  referee,  finding  these  amounts  to 
be  the  reasonable  compensation  that 
must  be  paid,  and  that  upon  its  actual 
payment  or  tcnd.T,  and  the  payment  of 
the  costs  to  be  adjudged  against  the 
plaintiff,  it  may  e  iter  upon  this  lire  of 
these  poles  specified  hi  tie  report  of  the 
receiver. 

As  t  >  the  matter  of  c  »sts  it  is  to  be 
considered  that  i\\  this  case  the  proceed- 
ing in  this  court  is  largely  of  the  same 
nature  that  a  Case  for  appropriation  would 
be,  if  prosecuted  in  the  Probate  court; 
aud  there,  if  he  cannot  agree  with  the 
opposing  party  as  to  the  vahie  aud  and. 
as  to  the  use  and  t  le  taking  of  die  prop- 
erty, he  must  apply  to  the  Probate  cour., 
and,there  such  proceedings  are  had  as 
shall  fix  the  amount  of  compensation, 
ami  then  he  must  pay  it,^and  he  must 
pay  the  costs  of  the  proceeding  when 
thus  ascertained.  An  in  analogy  to  what 
the  statute  provided,  and  perhap;  in  fair- 
ness aud  justice,  the  plaintiff  should  pay 
atf  the  costs  that  would  be  neces  arilv  and 
properly  made  in  a  proceeding  of  this 
kind.  \ye  have  considered  whether  or 
110^  there  were  any  of  these  costs  that  the 
court  should  pick*  out  and  differentiate, 
that  would  not  come  under  this  general 
statement  now  made.  To  be  sure,  this 
case  has  been  fought  with  great  tenacity, 
and  it  ha  \  been  denied  that  there  is  any 
such  power  which  the  court  has  found  to 
exist;  but  that  controversy  has  employed 
more  the  efforts  of  counsel  than  it  has  the 
augmenting,  perhaps,  of  actual  costs  that 
would  be  taxable  in  a  proceeding  of  this 
kind.  The  things  that  we  referred  to  the 
referee,  for  instance,  were  matters  that  it 
was  necessary  for  him  to  find,  and  it  was 
necessary  by  reason  of  the  plaintiffs  ap- 
plication here  to  fix  them;  and  we  think 
that  the  cost*  made  before  the  referee 
were  fairly  and  necessarily  and  properly 
made  in  determining  the  questions  that 
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were  submitted  to  him.  And  the  costs  of, 
this  court — the  taxable  costs— would 
necessarily  he  attributed  largely  to  the 
same  matter  of  coute  t  between  the 
parties.  We  have  therefore  come  to  the 
conclusion  tli&t  the  plaintiff  should  pay 
the  costs  of  this  proceeding  which  arc 
taxable.  The  costs  that  would  be  ordi- 
narily taxable  in  a  case  if  it  were  in  the 
Probate  court  will  be  included  in  this 
order.  What  expense  jhcre  may  be  by 
way  of  stenographer,  whether  that  might 
or  might  not  be  taxable  as— costs  in  this 
case,  we  have  not  determined^  As  we  re- 
ferred this  matter  to  the  referee,  he  per- 
haps would  have  been  justified  in  writing 
out  this  testimony  in  long-hand;  bnt  we 
are  not  at  all  certain  but  that  he  might 
have  been  justified  in  employing  a  clerk 
in  the  first  part  to  write  in  long-hand. 
We  understand  that  a  stenographer  was 
in  fact  appointed  or  acted  in  the  matter, 
perhaps  by  the  concurrence  of  the  parties 
The  statutes  as  to  stenographers  as  apply- 
ing to  this  court  are  in  a  very  deplorable 
state,  and  how  much  of  those  costs  would 
be  taxable  in  pur  court  it  is  difficult  to 
say.  If  not  directly  taxable,  whether  or 
not  thev  should  be  all  taxed  against  the 
plaintiff  is  something  we  have  not  dis 
cussed  at  great  length,  and  it  is  a  matter 
that  is  still  open. 

John  P.  Kumler  and  Kurd,  Brumback 
&  Thatcher  for  plfrs. 

Doyle,  Scott  4  Lewis,  King  &  Tracy, 
R.  R.  Kinkade  and  Baker.  Smith  &  Baker, 
for  defts. 

DEATH  BY  WRONGFUL  ACT. 

Under  the  common  law  no  one  could 
maintain  an  action  for  the  negligent  ill- 
iug  of  another;  no  one  was  entitled  to 
damages  for  such  an  act .  The  first  change 
in  the  common  law  rule  was  made  in 
England  by  Lord  Campbell's  apt,  (9  and 
10  Vict  c.  93,  -p.  603)  which  provided  that, 
whenever  the  death  of  any  person  should 
l>e  caused  by  the  wrongful  act,  neglect, 
or  default  of  another  in  such  a  manner  as 
would  have  entitled  the  party  injured  to 
have  maintained  an  actio  1  in  respcci 
>  thereof  if  death  had  not  ensued,  an  action 
might  be  maintained  if  brought  within 
twelve  months  after  the  death  of  such 
person  in  the  name  of  the  executor 
or  administrator  of  the  person  killed,  for 
the  benefit  of  the  wife,  husband,  parent 
and  child  of  the  person  whose  death 
should  have  been  so  caused  ;  and  that  the 
jury   might  give  such  damages  as  they 


might  tbink-had  resulted  to  the  respective 
persons  for  whose  benefit  the  action  should 
be  brought;  and  that  the  damages  so  re- 
covered, after  deducting  the  co  ts  not  re- 
covered from  fr  the  defendant,  should  be 
divided  among  such  beneficiaries  in  such 
shares  as  the  jury  by  their  verdict  should 
find  and  direct. 

The  first  statute  in  this  country  upon 
the  subject  was  the  act  of  the  New  York 
legislature  of  1S49  (chapter  450).  That 
act  made  the  party,  responsible  if  death 
had  not'  ensued,  liable  to  an  action  for 
damages,  notwithstanding  the  death,  to 
be  brought  by  the  personal  represent- 
atives, and  provided  that  the  recovery 
should  be  "for  the  exclusive  benefit  of  the 
widow  and  next  of  kin."  The  legislat- 
ures of  the  various  states  have  generally 
copied  these  acts  with  more  or  leas'  ac- 
curacy, and~many  of  them  have  been  con- 
strued by  the  courts  of  England  and  of 
this  country.  Under  these  statutes  the 
following  rules  have  been  established 
without  dissent  among  the  authorities: 
The  action  under  them  is  entirely  the 
creature  of  the  statute.  If  the  right  t> 
maintain  it  and  to  recover  the  damages 
allowed  in  it,  in" any  case,  is  not  expressly 
given  by  these  statutes,  the  judgment 
rendered  cannot  stand. 

Where  such  a  statute  giving  a  new  right 
of  action  for  damages  specifies  the  person 
or  class  of  persons  for  whose  exclusive 
benefit  the  damages  are  to  be  recovered, 
no  damages  to  any  other  person  or  clsss 
of  persons  can  be  allowed  in  the  action 
based  on  the  statute. 

The  damage  given  by  these  statutes  are 
not  given  in  satisfaction  of  the  wrong 
done,  but  are  intended  as  a  compensation 
to  the  persons  f.  »r  whose  benefit  the  re- 
covery is  permitted  for  the  pecuniary 
losses  they  have  sustained  by  death. 
They  must  be  measured  by  these  losses. 
Tli ere  can  be  no  recovery  for  the  injuries 
or  suffering  of  the  deceased,  or  for  the 
anxiety,  sorrow,  or  bereavement  of  those 
who  survive. 

If  110  such  person  or  class  of  persons 
exists  as  that  specified  in  the  statute,  as 
the  beneficiary  of  the  recovery,  no  action 
can  be  maintained,  and  in  order  to  main- 
tain the  action  the  existence  of  the  l>enc- 
iiciary  and  the  pecuniary  loss  must  be 
alleged  and  proved. — American  Lawyer. 
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In  the  matter  of  the  designation  of  a  daily  Law 
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ignate the  TOLEDO  LEGAL  NEWS,  a  daily 
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A.  L.  Slespx*,  Editor. 

C.  G.  Wilkinson,  Business  Manager. 


Entered  at   the  postoffice  at  Toledo,  O.,  as  sec- 
ond-elate mail  matter. 


,     SATURDAY.  1UNE  0,  iSo* 

NOTES  *)F  RECENT  CASES. 

Judge  -  Lemmon  rendered  decisions 
last  week,  on  motions  to  strike  from  pet- 
itions in  two  cases,  which  have  reference 
to  actions  very  coirinon  now. 

The  cases  involved  the  construction  and 
application  of  the  statute  of  1887  in  re- 
ference to  the  rights  of  married  women, 
and  their  husbands,  to  sue.  The. actions 
were  both  brought  against  a  StrectRailway 
Co.  for  personal  injuries  to  the  wife  and 
among  other  things  stated  as  a  cause  of 
action  in  the  wife's  petition  was  the 
amount  expended  for  medical  attendance 
and"  medicine.  For  such  claims  the  court 
-  allowed  the  action  to  proceed  in  the  name 
of  the  husband  and  ordered  the  same 
stricken  from  the  petition  of  the  wife. 

The  husband,  among  other  things, 
claimed  damages  for  loss:  of  his  wife's 
services,  while  she  was  ill  from  the  effects 
of  the  accident.  These  items,  the  court 
held,  were. properly,  under  the  statute  of 
1887,  a  part  of  the  wife's  cause  of  action 
and  the  husband  could  not  maintain  an 
action  therefor. 

The  court  was  first  of  the  opinion  that 


the  husband  might  recover  fur  loss  of  his 
wife's  services,  but  attention  being  called 
to  the  last  clause  of  the  statute  referred 
to  it  was  held  as  stated 

The  sections  referred  to  and  which  the 
Court  construed  together  are  311.1  and 
31 1 7 -1  The  first  provides  that  "  Neither 
husband  or  wife  ha*  any  interest  in  tho 
property  of  the  other  except  as  mention- 
ed in  Sections  31 10  and  4188." 

.The  last  c'ausc  of  the  statute,  and  the 
one  which  changed  the  opinion  of  the 
Court,  reads  as  follows  :  "  In  the  inter- 
pretation of  this  act,  unless  the  context 
shows  that  the  contrary  was  intended, 
the  word  'property  '  includes  lauds,  ten- 
ements, hereditaments,  money,  goods, 
chattels,  rights  and  things  in*  action  and 
evidence  of  debt. ' ' 

The  important  decision  by  Judge  Ricks 
in  the  suit  ot  Meyers,  a  Imr.vs  Shields,  to 
enjoin  the  collection  of  £183,658.50  which 
it  was  claimed  had  been  unlawfully  and 
fraudently  withheld  from  the  tax  dupli- 
cates of  Cuy_ahoga  (bounty,  will  be  pub- 
lished in  full  in  our  next  issue. 

The  Supreme  Court  of  Michigan,  opin- 
ion by  Justice  Grant,  has  held  that  a 
promis^ry  note  signed  by  several  per- 
sons, which  states  that  on  a  certain  day  a 
certain  sum  is  to  be  paid,  which  sum  is' 
to  be  paid,  by  the  signers  in  proportion 
to  the  road  tax  on  lands  and  property 
owned  and  occupied  by  the  signers  and 
on  which  they  pay  road  tax,  creates  a 
several  and  not  a  joint  liability. 


In  denying  the  liability  of  a  railroad 
company  for  crushing  a  person  who  was 
caught  while  passing  under  cars  at  a  r  ul- 
road  crossing,  the  Supreme  Court  of 
Idaho,  in  Rumpel  vs  Oregon  Short  T,me 
81  U.  N.  R.  Co.,  22  L.  R.  A.  725,  said: 
"The  custom  of  the  people  of  the  town 
of  Nam  pa  to  crawl  under  the  cars  when 
they  blockaded  the  streets,  if  fullv  proved, 
cannot  have  the  slightest  effect  upon  the 
plaintiff's,  right  to  recover,  as  a  custom  of 
the  people  putting  themselves  daily  in 
imminent  danger  of  their  lives  in  passing 
under  Ctirs  blockading  the  streets,  with 
an  engine  attached  thereto,   could   not 
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excuse  the  plaintiff  in  his  indulgence  in 
conduct  so  reckless." 


The  wharfage  rights  of  riparia  n  propr  ie- 
tors  are  considered  at  much  length  by  j 
the  Supreme  Court  of  Oregon,  in  Lewis] 
vs  Portland,  22  L  R.  A.  836,  holding  ] 
that,  even  if  such  wharfage  rights  are  I 
merely  by  license  from  the  stale;  when  ! 
wharves  have  been  built  they  constitute 
property  which  must  be  protected  against  j 
a  revocation  of  such  license.  | 


We  were  misinformed  as  to  the  date  of 
the  meeting  of  the  State  Bar  Association. 
It  occurs  in  July  instead  of  June,  as  stated 
in  a  recent  number  of  the  Legal  News. 


The  Court  of  Common  Pleas  of  New 
York,  opinion  by  Pryor,  J.,  Daly  C.  J,  and 
Bischaff,  J.  concurring,  has  held  that  the 
sudden  insanity  of  a  witness  is  a  "sur- 
prise" in  the  legal  sense  and  that  the  fact 
of  insanity  developed  since  his  testimony 
is  "newly  discovered  evidence." 


DOE8    NOT    AFFECT    PENDING    CA6ES. 

The  Superior  Court  of  Cincinnati,  spe- 
cial term,  has  just  decided  that  the  act 
repealing  the  struck  jury  law  does  not  af- 
fect cases  pending  at  the  date  of  its  pas- 
sage. 

The  following  from  the  Court  Index  in- 
dicates the  facts  upon  which  the  decision 
is  based. 

11  This  action  has  been  at  issne  for  some 
time,  has  been  twice  tried  before  struck 
juries,  and  upon  both  trials  the  jury  has 
disagreed. 

The  case  having  b-en  called  again  for 
trial  vesterday  upon  the  regular  calendar, 
counsel  for  defendants  havuig  directed 
attention  to  the  fact  that  their  demand 
for  another  struck  jury  is  on  file  and  was 
on  file  prior  to  the  date  of  the  passage  of 
.  the  recent  act  of  the  General  Assembly 
repealing  the  struck  jury  law;  thev  there- 
fore ask  that  the  case  be  transferred  to 
the  list  of  struck  jury  cases,  and  that  they 
be  given  the  right  to  a  trial  before  a 
struck  jury."  The  motion  to  send  the 
case  before  a  struck  jury  was  granted. 

We  have  the  decision,  by  Smith,  J.,  in 
full  and  it  will  be  published  later. 


JOSEPH  D.  FORD. 

It  is  self  lorn  that  such  universal  sorrow 
falls  to  the  lot  of  any  man  as  was  mani- 
fest at  the  death  of  Joseph  D.  Ford, 
whose  sudden  demise  was  mentioned  in  the 
Lko  al  N kws  last  week .  Could  the  warm 
hearted,  talented  lawyer  have  stood  for  a 
moment  011  the  confines  of  time,  and  have 
looked  backward,  he  must  have  said,  ••  It 
is  well.  It  was  worth  all  the  struggles, 
all  the  crosses  of  a  busy  life  to  have  won 
so  large  a  place  in  the" hearts  of  the  peo- 
ple/' Had  he  been  permit  ted  to  hear  the 
words  that  were  spoken  or  to  have  seen 
the  lights  which  his  virtues  kindled,  he 
must  have  gone  down  into  the  "valley  of 
the  shadow"  doubly  sure  of  findiug  the 
record  clear  and  bright  iu  the  Eternal 
Kingdom,  whose  laws,  as  they  are  given 
to  us,  have  been  the  fundamental  princi- 
ples of  his  life.- 

He  was  laid  at  rest  in  Forest  Cemetery, 
the  funeral  taking  place  from  his  late 
residence,  Sunday  afternoon  at  2:30 
o'clock.  The  pall  bearers,  chosen  at  a 
meeting  of  the  Bar  Association  on  Satur- 
day, were,  Hons.  Isaac  P.  Pugsley,  J.  W. 
Cummings  L,  W.  Morris,  W.  S.  Thus- 
tin,  C.  W.  Everett,  John  F.  Kuiuler,  Chas. 
Pratt  and  E.  I).  Potter,  Jr.  The  bar- met 
at  the  Court  House  and  attended  the  fun- 
eral in  a  body. 

On  Monday  morning  the  committee 
appointed  to  draft  and  present  a  memor- 
ial made  the  following  report  at  the  meet- 
ing, Judges  Lent:  ion,  Harmon  and  Pugs- 
ley sitting,  at  which  all  members  of  the 
Bar,  court  officials  and  many  others  were 
present. 


**The  committee  appointed  hi  meet  in  it 
-    '     Toledo  U 


ii  Hi  meeting  of  the 
members  of  the  Toledo  Bar  to  prepare  h  suilaMc 
memorinl  and  resolution  relative  to  the  death  of 
Joseph  1).  Ford  present  the  following: 

MEMORIAL. 

"Joseph  D,  Ford  wh.»  horn  in  Sherman  town- 
ship, Huron  county,  Ohio,  on  the  J^ili  d-iyof  June, 
1S41.  He  was  a  son  of  a  pioneer,  f>aute(  li.  Pord. 
I  lis  early  ediu'itiion  wa*.  in  the  common  schools  of 
Ohio  and  later  in  New  Hampshire.  He  gradu- 
ated at  the  Normal  school  at  Winona,  Miuu^anrt 
also  attended  the  law  depart  meni  of  the  Michi- 
gan University. 

-In  the  year  1S05  he  was  a  student  in  the  law 
office  of  Baker  A:  Collins  iu  Toledo,  and  was  ad- 
mitted to  the  Bur  in  1S67.  June  ij,  1S&6.  he  was 
married  toSaruh  K.  Morehouse,  a  daughter  of  J„. 
L.  Morehouse,  of  Wuierville,  and  look  up  hi* 
residence  at  Maumee,  where  he  was  elected  citv 
solicitor  in  1S67.  "c  raided  iu  Man  nice  anil 
practiced  law  there  and  in  Toledo  until  the  fall  of 
1S71.  when  lie  was  elected  prosecuting  attorney  of 
]<ucas  county,  and  he  re  moved  to  Toledo  ahout 
the  time  he  entered  upon  the  dutiesof  that  office. 

"From  that  to  the  time  of  his  death  he  ha*  live*! 
and  i>  met  iced  law  in  the  city  of  Toledo. 

**Hi!»  first  wife  hn\ing  died  he  was  married 
October  1^,  i.Sto,  to  Grace  (i.  Moore,  the  daughter 
Mr.  John  A.  Moore,lhcu  of  Manatee,  now  of  To- 
ledo. Two  children  were  horn  to  1  hem,  one  of 
whom  died;  and  the    wife  i«lso  died,  leaving  the 
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<mic  daughter,  Blanche,  now  living,  the  only  sur- 
vivor of  the  family. 

"He  was  again  married  to  Ifattie  Darling,  <»f 
II rde  Park,  MassachuettK,  who  died  about  three 
years  since.  Mr.  Ford  died  at  the  hotel  in  Cin- 
cinnati in  the  morning  of  June  1,1894. 

**ll  ha* been  well  said  that  the  time  to  estimate 

*  man's  life  and  character  is  at  the  lime  of  his 
death.  Then  when  hi*  work  is  done,  and  while 
the  memory  of  him  and  his  work  i>  fresh  and 
clear  in  the  memory  of  those  who*\  ere  his  associ- 
ates, can  his  real  worth  he  hest  judged  by  those 
who  knew  him  l>e>t. 

•Our  Brother  Ford  lists  been  with  us  and  one  of 
11s,  for  nearly  30  vears.  He  has  left  us  *o  sud- 
denly and  so  recently  that  it  is  hard  to  realize 
chat'wc  shall  no  more  see  his  well  known  form  or 
smiling  face. 

"It  becomes  us  then  here  and  now  to  bear  testi- 
mony to  his  ability  as  a  lawyer,  and  his  worth  as 
a  man. 

**As  a  lawyer  he  was  diligent  and  faithful  in 
the  preparation  of  his  case,  careful  and  methodi- 
cal in  its  presentation.  One  of  our  most  skillful 
examiners  of  witnesses  he  was  clear  and  logical 
in  his  argument  to  the  court.  Always  pleasing, 
attractive  and  persuasive;  he  was  at  times  truly 
eloquent  in  his  add  res*  to  the  jury.  But  beyond 
this  there  was  a  sincerity  and  honesty  »n  all'  that 
lie  did  that  went  further  than  all  else  to  win  suc- 
cess at  the  bar.  before  the  court  and  the  jury.  He 
was  an  honest,  man:  a  manly  man — a  pentlc- 
niau.  There  was  110  taint  or  stain  upon  his  moral 
character.  He  has  been  called  hence  in  the  midst 
of  the  years  allotted  to  men  by  the  Psalmist,  hut 
be  hears  a  record  of  work  wefl  done  and  of  a  life 
well  spent, 

"Therefore,  Be  it  now  resolved: 

•Mat,  That  we  will  hold  the  life  and  worth  of  our 
departed  brother  in  affectionate  remembrance, 
commend  his  character  as  an  example  to  others, 
uiid  emulate  his  virtues  in  our  own  fives. 

••ad.  That  we  extend  to  his  doubly  bereaved 
daughter,  his  brother,  sister  and  other  relatives 
our  most  hearty  sympathy  in  their  affliction. 

-3d,  That  the  several  State  and  Federal  Courts 
of  our  city  he  respectfully  requested  to  spread  the 
foregoing  upon  the  records,  and  that  the  clerks 

•  »f  the  courts  be  asked  to  send  a*certified  copy  of 
the  same  and  of  the  action  of  their  courts  thereon 
to  the  daughter  of  Mr.  Ford. 

**J.  K.  Hamilton, 
**Chas.  Pratt, 

**J.  F.  Kl'MLKK, 

'  **J.  W.  Clmmings. 
«*W.  II.  A,  Read.'1 

The  meeting  was  a  noble  tribute  to  the 
deceased  and  the  remarks  of  each  speak- 
er, it  was  very  evident,  came  from  the 
heart.  Hon.  J.  Kent  Hamilton,  Mr. 
Ford's  partner  and  almost  lifelong  friend 
said : 
Your  Honors  and  Gentlemen. 

In  presenting  this  memorial  it  has  been 
suggested,  and  it  is  no  doubt  appropriate, 
that  I  should  say  something  concerning 
the  life  and  character  of  my  friend  and 
associate  who  has  so  suddeuly  gone  from 
us. 

Last  Memorial  Day,  when  wc  parted  at 
our  office,  I  little  dreamed  that  the  few 
words  of  business  passing  between  us 
would  be  the  last  that  I  should  ever  hear 
from  his  lips.  His  eye  was  bright,  his 
step  elastic,  his  form  vigorous,  and  he 
seemed  joyous,  happy  and  full  of  life. 
When  the  message  came  over  the  wires 
from  his  friend,  and  mine,  Jndge  Cum- 
tnings,  announcing  his  sudden  death  at 
Cincinnati,  the  shock  which  startled  the 


entire  community,  as  well  as  his  associ- 
ates at  the  bar,  is  remembered  by  all.  In 
this  presence,  it  is  needless  to  say,  that 
the  news  to  me  was  an  appalling,  almost  . 
an  overwhelming  blow,  for  it  was  the  sud- 
den severing  of  a  relation  which  had  con- 
tinued uninterrupted  for  over  twenty 
years.  A  blow  which  took  from  my  side 
a  man  who  had  been  in  my  t  ; oughts,  and 
close  companionship,  in  a*'  professional. 
social  and  business  matters  during  all  that 
time.  That  companion  had  been  stricken 
down,  without  warning  or  premonition, 
leaving  a  gap  in  my  life  which  never  can 
be  filled. 

Rut  he  has  gone,  and  he  has  left  infill- 
ing behind.  No,  I  will  not  say  that;— He 
has  left  much  behind  him,  for  he  has  left 
the  record  and  memory  of  a  pure,  honor- 
able and  successful  life  The  sympathy 
and  feeling,  the  exhibition  of  public  and 
private  grief,  the  kindly-  expressions  of 
affection  for  his  memory  show  the  strong 
impression  he  had  made  upon  this  people, 
where  for  so  many  years  he  has  lived  and 
labored. 

I  think  it  was  in  the  latter  part  of  the 
year  1865,  that  mv  acquaintance  with  the 
deceased  began.  It  was  after  the  war.  1 
had  come  back  to  take  up  the  broken 
threads  of  my  legal  studies  in  the  office 
of  Baker  &  Collins,  my  old  preceptors. 
There  I  met  a  young  man  who  had  recent- 
ly come  to  the  office  for  a  like  purpose. 
Subsequently  he  went  to  Ann  Arbor  where 
he  took  a  course  of  study  in  the  Law  De- 
partment. Returning,  he  settled  down 
m  Maumcc,  remaining  there  until  after 
the  election  of  1871,  when  he  was  chosen 
prosecuting  attorney  of  this  county.  It 
so  happened  that  he  succeeded  me  in  that 
office,  and  iti  taking  up  the  duties  of  his 
position  he  thought  he  would  like  to  of- 
fice with  me  for  a  while,  and  so  began  a 
companionship,  and  association,  which 
ripened  into  a  partnership,  that  lasted,  as 
I  have  said,  uninterruptedly  until  his 
death. 

The  older  members  of  the  bar,  I  believe 
most  all  of  the  members  of  the  bar,  rem- 
ember his  career  as  prosecutor  of  the  pleas 
of  the  commonwealth  for  the  three  suc- 
cessive terms  he  was  chosen  to  occupy 
that  position. 

He  declined  the  nomination  for  a  fourth 
term  which  was  offered  him  in  the  con- 
vention by  his  party.  It  is  a  matter  of 
local,  if  not  ot  State  history,  that  Joe 
Ford,  as  we  called  him,  made  one  of  the 
very  best  prosecuting  attorneys  that  this 
county,  or  I  might  say  this  State,  has 
ever  known. 

The  reputation  which  he  gained  in  that 
place  of  course  served  him  well  in  private 
practice.     His  career  at  the  bar  since  theu 
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is  known   to  most  within  hearing  of  my 
voice. 

It  were  perhaps  better  to  leave  to  ol  hers 
to  speak  of  thai,  hut  I  may  be  permitted 
to  say  that  the  success  which  so  distingu- 
ished liim  there  was  owing  largely  to  his 
private  qualities  of  character.  He  was  a 
man  of  absolute  integrity  ;  of  absolute 
honesty.  He  was  also  a  man  of  great 
persistency,  energy  and  vigor,  not  only 
in  the  preparation,  but  in  the  trial  of  his 
cases ;  and  deserved  the  reputation  he 
early  acquired  of  being  a  good  fighter. 

Not  only  did  he  bring  to  bear  all  the 
energy  and  vigor  of  a  strong  man  to  win 
Irs  cases,  but  in  all  respects,  he  made  the 
cause  of  his  client  his  own.  Never  in  the 
conduct  of  trials  did  he  fail  to  use  all  hon- 
orable weapons  of  legal  warfare,  but  as 
vour  Honors  well  know,  and  none  know- 
better,  no  unworthy  weapon,  no  trick  or 
device  were  ever  used.  He  would  not 
soil  his  hinds  by  any  act  unwjrthy  of  the 
gentlemau,  the  honest  man,  or  the  hon- 
orable lawyer.  He  wis  successful  at  the 
bar, more  than  ordinarily  successful. In  the 
struggles  of  the  profession,  he  met  defeat 
good  naturcdly,  but  he  never  recognized 
defeat  until  every  legal  means  had  been 
exhausted  to  prevent  it.  He  had 
the  average,  possibly  more  than  the 
average,  triumphs  in  forensic  contests, 
but  these  struggles  never  left 
a  sting  behind  My  friends  at  the  bar,  I 
am  sure  I  may  say  of  him  who  has  gone 
from  us,  that  Joe  Ford  never  to  any  of  us, 
nor  to  any  member  of  our  profession ,  said 
an  unkind  or  discourteous  word. 

A  word  as  to  our  personal  relations  I 
know  as  no  one  in  this  community  knew, 
the  noble  qualities  he  possessed,  and 
which  went  to  make  up  the  man  I  do 
not  care  to  draw  aside  the  veil  of  friend- 
ship, but  I  may  say  in  this  hearing,  and 
\i\  the  presence  of  these,  my  friends  of  the 
bar,  that  my  companionship  with  him  of 
more  than  twenty  years  was  one  uninter- 
rupted course  of  confidence  and  friend- 
ship. There  was,I  may  be  permitted  tosay, 
the  relation  of  absolute  respect  and  confi- 
dence. There  was  never  between  us  a 
single  word  of  harshness  or  coldness,  nor 
other  than  the  utmost  kindliness  and 
friendliness.  Your  Honors  and  my  friends 
ma)*  well  understand  that  under  these 
circumstances  of  sorrow  and  bereavement 
the  recollection  of  that  fact  is  to  ine  a 
solace  and  a  comfort.  I  knew  him*  as 
you  all  knew  him,  an  honest  man,  a  true 
gentleman;  but  above  all  I  knew  him  in 
every  relation  "of  life,  as  a  friend  who  had 
stuck  to  me  closer  than  a  brother,  and  as 
the  years  went  by,  the  ties  of  that  friend- 
ship had  grown  stronger  and  stronger, 


until  they  clasped  us  to  each  other  with 
bonds  stronger  than  steel. 

Joseph  D.  Ford  cared  but  little  for  other 
struggles  than  the  struggles  of  the  bar.  I 
may  say  he  had  no  ambiti  jns  other  than 
the  ambitions  of  a  lawyer.  Suggestions 
have  often  been  made  to  him,  looking 
toward  his  promotion  in  professional  or 
public  employment  elsewhere,  but  no, 
he  was  content.  If  the  Law  is  a  jealous 
mistress,  she  foun  1  in  Joseph  D.  Ford  a 
a  faithful  servitor.  But  while,  if  Your 
Honors  please,  he  sought  no  public  em- 
plo_\  met,  he  was  always  much  interested 
in  "public  affairs.  Nothing  relating  to 
our  own  municipals  flairs,  our  county, 
state  or  national  matters,  challenged  the 
attention  of  the  public,  but  that  he  took 
in  them  that  strong  interest  which  all 
good  citizens  should  take.  His  views 
and  judgment  were  always  ready  to  serve 
the  side  of  good  citizenship,  honest  laws, 
sound  morals,  and  public  welfare,  Those 
associated  with  him  in  the  political  arena, 
know  tint  he  was  always  ready  to  assist 
those  of  his  friends  who  sought  from  him 
help  and  assistance.  The  primary  meet- 
ings and  conventions  of  his  own  party 
scarcely  ever  passed  without  he  was  pres- 
ent, and  his  voice,  bis  judgment,  and  his 
eloquence  were  read}-  tc  snpport  those 
principles  "which  he  deemed  right. 

Should  I  summarize  the  most  promi- 
nent characteristic  of  the  man,  I  should 
say  it  was  fidelity.  Fidelity  to  his  client's 
cause  was  his  rule  of  action  in  his  pro- 
fession Fidelity  to  high  ideas  and  lofty- 
standards  of  duty  his  rule  of  action  in 
iifc  and  always  was  he  faithful  and  true 
to  friends.  He  was -a  man  of  most  per- 
fect habits.  He  had  no  vices  and  certain- 
ly very  few  faults.  There  was  no 
single  departure  from  the  line  of  life 
wuich  marks  the  course  of  a  good  man. 
Upon  the  fair  record  of  Jiis  fame  there 
lie  no  lines  of  tk  ubt,  no  shadow  of  sus- 
picion. He  was  not  prone  to  talk  much 
about  the  future  world,  but  he,  as  well  as 
all  of  us,  thought  over  these  things  often. 
I  only  know  that  in  the  later  years~of  his 
life,  he  seemed  to  give  more  attention  to 
religious  matters  than  formerly.  Especi 
alty  was  this  true  after  his  marriage  with, 
and  the  death  of- his  last  wife.  While 
she  lived  he  was  very  regular  in  attend- 
ing church  services,  and  after  she  loft 
his  side,  almost  every  Sunday  morning, 
Sunday  evenings  as  well,  he  went  with 
his  little  daughter  to  church.  I  do  not 
know  what  he  thought  about  it,  but  it 
has  seemed  to  me  since  his.  death  came 
so  suddenly  that  it  cannot  be  other- 
wise than  that  there  is  a  future 
existence.  Is  it  possible  that  all  those 
qualities  we  esteem,  those  graces  of  heart 
and  mind,  everything  that  goes  to  make 
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np  the  man,  perish  and  leave  but  a  mass 
of  lifeless  clav?  Was  it  Joe  Ford  who 
was  brought  back  here  in  the  car  the 
other  day  and  is  this  the  end  of  it,  all? 
No,  I  know  it  was  not  the  man  I  knew 
but  his  lifeless  body.  A  more  earnest 
conviction  •  f  the  future  life  has  come  to 
me  since  that  has  happened  to  my  friend 
which  we  call  death  than  I  have  ever 
fcU  before,  and' I  believe  that  the  man 
whom  we  knew  still  lives  somewhere, — 
somewhere,   though  we  know  not  where. 

What  was  the  cause  of  his  taking  off? 
Why  ask  the  question,  and  why  seek  the 
answer.  It  is  simply  one  of  the  insoluble 
mysteries  of  this  world.  Why 
is"  it  that  his  career  was  ended 
so  suddenly?  He  goes  from  the  side  of 
liis  family  and  friends  and  from  our  midst 
busy  with  the  occupations  of  our  profes- 
sion, but  he  died  as  I  know  he  would 
have  wished,  for  he  has  said  many  times 
that  he  would  prefer  to  die  with  his 
armor  on,  suddenly,  in  the  very  midst  of 
the  activities  of  life,  in  the  midst  of  the 
battle. 

He  bore  himself  before  the  world  with 
a  brave  and  unflinching  front.  There 
was  nothing  in  his  bearing  which  would 
tell  he  was  other  than  a  happy  man,  but 
those  of  us  who  knew  huu  well  knew 
that  he  was  not  always  happy;  for  it  has 
l>cen  his  nrsfortuiie  to  suffer  such  re- 
peated and  severe  blows  of  domestic  be- 
reavement as  rarely  falls  to  the  lot  of 
man. 

Thrice,  by  the  strange  dispensation  of 
Co  I,  had  there  been  taken  from  his  side 
the  pa  tners  of  his  joys  and  sorrows,  and 
as  he  has  said  more  than  once,  it  seemed 
tis  though  a  malign  and  desperate  fate 
was  pursuing  him.  If  we  were  to  inquire 
what  weakened  his  powers  and  sapped 
perhaps  his  life  blood  and  made  him 
liable'  to  fall  down  before  this  sudden 
blow,  I  should  answer  it  was  those  awful 
domestic  sorrows.  I  know  very  well 
that  th  *y  have  very  much  weakened  and 
loose,  od  the  tics  which  bound  him  to 
this  life,  and  made  him  feel  ready  to  go 
to  the  life  beyond.  Joe  Ford,  I  believe 
to-day  has  no  regrets  himself,  except  for 
the  dear  little  daughter  who  is  left  be- 
hind bim,  twice,  yea,  thrice  orphaned. 
If  he  can  look  back  upon  the  scene  of 
his  activities,  his  toils  and  hi-*  troubles, 
he  would  say,  as  we  may  ail  say,  that  no 
greater  tribute  can  come  to  any  man 
than  the  expressions  of  sympathy,  of 
affection,  and  of  respect  which  have  been 
shown  by  this  community  where  he  has 
for  so  mauy  years  lived  and  especially  by 
his  loved  associates  of  the  Lucas  County 
Bar,  in  this  very  old  Court  House,  which 


was  practically  the    arena  of  his  life's 
struggles  during  all  these  years. 

Harvey  Scribuer  was  among  the  earnest 
speakers  and  said  : — 

"If  your  Honors  please  and  gentle- 
men of  the  Bar:  -When  the  giant  oak 
falls  crashing  to  the  ground,  the  forest 
shudders  and  long  years  must  pass  before 
the  unwelcome  gap  is  closed. 

44  A  distinguished  and  valued  member 
of  this  body,  who  towered  in  our  midst  so 
long  and  was  anchored  in  a  security  in 
this  life  that  seemed  almost  permanent, 
suddenly,  in  a  breath,  is  swept  from  our 
view. 

1  Brief  as  the  lighting  in  thccollicd  night. 
That   in   a  spleen    unfolds   both    heaven 

and  earth, 
And  ere  a  man    hath  power    to  saw  lie- 
hold  ! 
The  jaws  of  darkness  do  devour  it  up.' 

44  We  stand  here  gazing  on  the  vacant 
place,  shocked,  paralyzed,  incapable  of 
comprehending  the  tragedy.  Last  Mon- 
day he  was  here  among  us.  Wc  can  still 
see  him  rising  to  address  the  court.  His 
blue  eye,  honest  face  and  earnest  manner 
arc  forever  engraved  upon  our  memories. 

•'We  commence  to  recall  at  once  his 
long  history  at  this  bar.  We  treasure 
even  the  little  trivial  incidents,  the  witti- 
cisms and  repartee  connected  with  the 
trial  of  cases  in  which  he  was  engaged. 
We  remember  the  wonderful  skill  of  his 
cross  examinations,  the  courage  that  no 
disasters  seemed  to  daunt  and  the  gigantic 
spirit  that  arose  equal  to  every  emer- 
gency and  often  carried  a  folorn  hope  to 
victory. 

44  His  intercourse  with  members  of  the 
bar  was  marked  with  svmpathy,  kind- 
ness and  almost  womanly  gentleness. 
His  contests  were  free,  fair  and  open. 
His  blade  alwavs  glancing  in  the  sun- 
light.       ^      .   •'- 

"The  rights  of  his  clients  were  as  iu*»r 
and  dear  to  him  as  his  life.  No  applica- 
tion was  too  great  and  the  watches  of  the 
night  too  lotig  for  him  to  expend  in  the 
protection  of  the  interests  committed  to 
his  care. 

I  *4  In  running  over  his  long  professional 
|  cartw,  filled  with  legal  conflicts,  wc 
note,  with  the  greatest  satisfaction,  that 
under  all  circumstances  and  at  all  times 
he  was  the  same  chivalric,  courteous  and 
sympathetic  gentleman. 

44  And  now  thai  his  life's  history  is 
closed,  wc  proudly  realize  that  it  is  not 
stained  by  one  single  unw  rthy  action. 
He  has  gone  before  us.  but  while  the 
youngest  of  us  remain  wc  will,  cherish 
and  keep  green  his  memory  and  long 
after  all  of  us  have-  departed,  tradition 
will,  recount  his  virtues. " 

Judge   Cum  mi  tigs  was  deeply  moved. 
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He  told  of  the  last  hours  of  the  deceased 
and  of  the  messages  he  gave  to  him  to 
his  daughter— messages  uu thought  of  at 
the  time,  but  almost  prompted 3>y  divine 
hand.  Those  word»  of  love  he  had  borne 
to  the  daughter  in  h  'pes  that  they  would 
be  a  comfort  in  the;e  times  of  sorrow. 

Judge  Morris  spoke  with  much  feeling 
and  City  Solicitor  Watts  told  of  the  kind- 
ness and  helpfulness  to  the  younger  mem- 
bers of  the  bar,  and  others  besides  Mr. 
Watts  related  many  an  incident  wliere  he 
had  helped  young  attorneys  during  their 
early  struggles. 

W.  H.  A.  Read  also  paid  him  a  glowing 
tribute. 

Prosecuting  Attorney  Jason  Barber  said 
that  few  would  ever  know  the  help 
Joseph  D.  Ford  had  been  to  him.  Asso- 
ciation with  1  iin,  said  Mr.  Barber,  had 
given  him  a  desire  to  live  a  better,  nobler 
and  pious  life  His  life  was  an  example  to 
us  all. 

J.  H.  Southard,  John  T.  Greer,  L.  K. 
Parks,  Judge  Hone,  M.  G.  Bloch,  T.  J. 
Cork  cry,  Frank  Wright  and  others  spoke 
in  a  touching  manner. 

Judge  Harmon  concluded  the  remarks 
by  saying:  "For  my  own  part  and  for  the 
other"  members  of  the  bench  I  can  fully  j 
endorse  all  that  has  been  said  of  our 
brother,  Joseph  D.  Ford.  His  character, 
his  honor,  his  life,  or  his  deeds,  have  not 
been  exaggerated.  All  that  has  been 
said  of  him  is  true  and  the  tributes  have 
come  from  the  heart. 

"He  had  the  kjndest  regard  for  the 
rights  of  others.  His  treatment  of  the 
jurors,  witnesses  and  to  the  bench  showed 
this  perfectly.  His  appearance  was 
always  that  of  «  man  fully  convinced  of 
the  rights  of  every  man  as  well  as  those 
rights  belonging  to  himself.  The  words 
spoken  of  him  to-day  are  plain  and  sober 
facts,  not  embellished  by  any  attempt  at 
eulogy.  Any  man  could  depart  this  life 
feeling  content  in  the  expression  of  re- 
gard uttered  by  his  brothers.  His  life 
was  a  long,  pure  record,  and  I  am  sure 
he  had  a  clear  and  strong  faith  in' the 
Almighty,  and  hoped  to  meet  a  just  re 
ward,  as  I  believe  he  will." 

On  Tuesday  morning  the  memorial  was 
presented  to  Judge  Ricks  at  the  session 
of  the  U.  S.  Court  and  ordered  to  be 
placed  on  record  there.  .      v 

The  Toledo  Bar  will  not  soon  forget 
Joseph  D.  Ford;  his  brother  lawyers  can- 
not afford  to  forget  his  character,  profes- 
sionally or  as  a  man.  In  either  light  it 
shows  the  moldings  of  a  higher  power, 
which  he  was  never  ashamed  to  recog- 
nize. 


U.  S.  Circuit  Court. 

Filing*. 

Stoats  etc.  vs  B&ORRCo  Deposi- 
tions on  behalf  of  plff.  . 

12:8 — Fredrick  Leavens  et  al  vs  Cha3 
E.  BrotibOti  et  al .  Affidavits  of  Orlando 
Coftm,  Ambrose  Core,  C.  W.  ODenlauder, 
Moses  H.  Haver,  Abram  Bernard.  James 
Rauk,  Zeno  H.  Miller  and  W.  H.  Hughes" 
in  support  of  motion  for  appointment  of 
receiver. 

12 18 — Same  vs  Same.  Acceptance  of 
service  of  copy  and  notice  of  motion  for 
appointment  of  receiver  by  defts  Ida  E. 
Stoy,  L-  Heilarid,  E.  N.  Lewis,  The 
Mechts  &  Farmers  Bk  of  Hicksville,  The 
Dime  Sav  Bk  of  Thompson  Conn,  Geo 
H.  Nichols,  The  First  National  Bk  of 
Defiance,  First  National  Bk  of  Fremont, 
Anna  Lowe,  Mary  Wells,  Ludger  Blan- 
che rd  admr  Mary  Laughlin,  R.  H.  Burt, 
admr  est  Geo  M.  Swan,  August  La  Fouu- 
tainc,  Flora  S.  Thacker,  S.  A.  Bruner, 
guardian  Eli  as  Bruner  and  Emma  G. 
Strong.     Parks  &  Parks,  Solrs. 

1226— Anney  A.  Andrews  vs  Th-j  Provi- 
dent Fund  Society.  Reply.  E.  H. 
Rhoades,  atty. 

The  June  term  of  U.  S.  Circuit  and 
District  Court  begins  to-morrow  morning. 
1205— The  Continental  Trust  Co  vsThe 
Tol  St  L  &  K  C  Ry  Co;  intervening  petn 
of  Isaae  Vauy;  personal  injuries;  damages 
$20,000;  Hurd,  Brumback  &  Thatcher, 
attys. 

122^— E.  and  D.  Wall  Trunk  Co  vs  F. 
J.  Patica  et  al;  special  appearance  for 
purpose  of  objecting  to  jurisdiction  of 
the  court;  Poole  &  Brow.i,  Chicago. 

1072— J.  A.  Harvey  vs  B.  &  0.  R.  R. 
Co;  praecipe  for  plfls  witness. 

1109-Mulcahey  vs  L.  E.  *  W.  R.  R. 
Co!  praecipe  for  defts  subpoena. 

1 182— Farmers  L.  &  T.  Go.  vs  T.  A.  A. 
&  N.  M.  Ry  Co;  answer  of  F.  L.  *  T.  Co 
to  bill  of  complaint  of  Cent.  Tr.Co; 
Turner,  McClure  &  Rolston,  N.  Y;  Brown 
&  Geddes,  solrs. 

Same  vs  Same;  answer  of  same  to  int 
petn  Penn  Coal  Co;  same  solrs. 

1 182— Fanners  L.  &  T.  Co  et  al  vs  T.  A. 
A.  &  N.  M.  Ry  Co  et  al;  answer  of  F.  L. 
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&  T.  Co  to  int  petn  of  J.  M.  Ashley; 
same  sofas. 

1108 — Cornell  University  vs  village  of 
Manmee;  depositions  on  behalf  of  plff. 

1230— Wm  H.  Kurtz  et  al  vs  J  W. 
Long.     Summons  returned  served. 

1193— Wm  C.  Niblack  Recr.  vs  S.  W. 
Reed  Assignee.  Amended  cross  bill  of 
complt.  Geo  W.  Keiffhtlcy  and  Harris 
&  Thurstin  attys  for  S.  IV  Reed. 

1 193 — Same  vs  £anie.  Amended  an- 
swer in  Equity.    Same  attys. 

1 192— Schmidt  "ct  al  vs  City  Defiance. 
Amended  petition.  Doyle,  Scott  &  Lewis 
attys. 

1088— The  Phoenix   Furn   Co   vs  The 
Put-in  Bay  Hotel  Co.  et  al;   intervening 
petn  of  Abrani  Meihlhause;    I.  N.  limits^  j 
bergcr,  alty. 

1105— The  Continental  Tr  Co.  vs  T  St 
L  &  K  C  Ry  Co.  Receivers  report  for 
May  and  for  1  year.  Receipts  #2745.868.- 
24  from  May  22,  1893  to  May  22,  1S04. 
Disbursements  $2740089.00.  Cash  011 
hand  May  31,  1894,  J5778  34. 

Law  Docket. 

958-  Philip  Kuickle  vs  L  E  &  W  RR 
Co.     Settled  on  order. 

962- V.  H.  Knapp«-»L-B  &  W  R  R 
Co.     Settled,  see  order. 

966— Ostcrholt,  admx.  vsB&OR  R 
Co.     Continued. 

1016— Mcl'herWu  vsNYLK&WP  R 
Co.     Continued. 

1066-Stutcr  vs  L  K  &  W  R  R  Co. 
Coutinued. 

1068— Flanders vsB&ORRCo^  .Contd. 

1071  -  Jay  vs  B  ft  0  R  R  Co.  Settled  at 
costs  of  plff. 

1082— Hays,  recr.,  vs  W.  R.  Mehaffy. 
Continned. 

1092— Western  Carolina  -  Ban ir  vs  VV. 
H.  Young.     Passed  to  3rd  week  for  trial. 

1113— McPhersoii  vsN.  Y  L  E  &  W. 
Continued. 

1 127— Smith  vs  The  Chicago  &  E-  R.  R. 
Co.  cout*d. 

!I33—  The  Sterling  Co.  vsThe  Buckeye 
Brewing  Co..  cont'd. 


1137 — Brundage  vs  D.  Dcardorff,  et  al. 
Dismissed  without  prejudice. 

1 1 70 — Smith,  Admx.  vs  The  Penn  Co. 
Settled. 

1 1 72 — Laugabaugh  vs  S.  A.  Baxter. 
Settled,  sec  stipulation. 

1 1S7— E.  M.  Dunlap  vs  The  Thomson, 
Houston  Carbon  Co.  Pass  to  Friday  of 
2nd  week. 

1 192  -Schmidt  vs  City  of  Defiance. 
Leave  to  file  amended  petition  h:*tanter 
and  contd. 

1197— Wolf,  Admr,  vs  L.  E.  &  W.  R. 
R.  Co.-    Continued. 

1209—  McCarty  vs  The  Penn.  Co.  Sul>- 
mittcd,  judgt  for  plff  for  $15500  and  costs. 

i?28—  Comstock  vs  O.  W.  Irish,  et  al. 
Decree  pro  confesso 

1187-TEugcne  M.  Dunlap  vs  the Thom- 
son Houston  Carbon  Co.  Continued  by 
coiiscnt 

Docket  Equity  Cases. 

394— Cent  Tr  Co  ,  N.  Y.  vs  The  O  Cent 
R  R  Co.  et  al.  Time  extended  to  July 
Rule  day  for  answer  or  demurrer. 

486 — Barber  vs  Thayer  ct  al.  Stricken 
from  the  docket. 

iof7—  Overman  vs  I. ozi er  &  Yost  Bicy- 
cle Mfg  Co.     Continued. 

1018— Same  vs  Geudrou  1  WCo.  Con- 
tinued. 

1198 — Conn  Mutual  T,  I  Co,  vs  Anna  B. 
King  ct  al.  Discontinued  with  preju- 
dice, at  cost  of  cbnipU 

J 202— Wm  C.  NtblarU  Recr.  vs  R.  H. 
Glcason,  Assignee.  Sulnniltcd.  final  de- 
cree, see  entry. 

1227— K  &  D  Wall  Trunk  Co.  vs  Frank 
J.  Palica  et  al.  Dismissed 'with  put  pre- 
judice at  plfTs  costs. 

_  1205— Continental  Trn*t  Co.  vs  T  St  I. 
&KC  Ry  Co.  Iu  re  int  petn  St  Louis 
Merchants  Bridge  Terminal  Ry  Co.  Or- 
dered that  action  of  Receiver  in  not 
adopting  agreement  of  July  1,  1S92,  be 
approved,  and  to  that  much  of  petition  as 
prays  Recr  to  adopt  agreement,  denied. 
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U.  S.   District  Court. 


In  Admiralty. 
170 — Alex  Kidd   vs  S.  H.  Lawton  ct  al. 
Answer.     Harris  &  Thurstin,  Proctors. 

174 — Alexander  St.  John  vs  steam 
barge  "Walter  IV*  answer  and 
c!aim  of  The  P.  and  T.  Degusn  Sand 
Dredging  company  filed;  I.  N.  Hunts- 
bergcr,  Proctor. 

175 — K.E.Conrad  vs  barge  "Brooklyn 
int  pet   Schueke  and   Rodd  filed;  F.  \V. 
Rickenbaugh,  Prortor. 

Conrad  vs  Barge,  •"Brooklyn/'  A  11s  of 
E.  E.  Conrad  to  int,  libels  of  Chas  and 
Win  Beck.  F.  W.  Rickciibeugh,  Proctor. 

Libels  Filed. 
175 — Win    Beck    vs    Barge    Brooklyn. 
Libel  for  seaman's  wages  £79.50.    C.  T. 
Johnson,  Proctor. 

175— Chas  Beck  vs  Same.  "Liljel  for 
seaman's  wages  S14S.96.     Same  Proctor. 

169  Eley  vs  Str  Shrewsbury.  For 
hearing  during  term. 

172— S.  R.  Callaway  Rccr.  vs  The 
Orient  Ins  Co.  For  hearing  on  excep- 
tions. 

175— Conrad  vs  Barge  Brooklyn.  De- 
fault as  to  original  libel,  order  of  sale. 

174 — St  John  vs  Barge  Walter  D.  A  11s 
and  claim  of  the  P.«  &  T.  Degnan  Sand 
Dredging  Co.     Order  of  sale;  j  e  filed. 

175— Schueke  &  Rodd  vs  Barge  Brook- 
lyn. Libel  for  supplies  $33.50.  F.  W. 
Rickenbaugh,  Proctor. 

36380 — Rhodes,  Dickelman  &  Co,  vsF. 
L.  Van  Fleet.  Transcript  for  lien,  judgt 
£42.20. 

363S1— Ketcl,  Katschkc  &  Co,  vs 
Albert  J.  Breed.  Transcript  of  lien,  judgt 
$182.45.  E.  f.  Durbin,  T.  S.  Gilford, 
attys. 

409 — 35 19S— Louis  Fredericks  vs  Cyrus 
M.  Locke  et  al,  motion  for  new  trial.  G. 
P.  Kirby,  atty. 

410—35122 — Chas  H.  Waterbury  vs 
John    B.    Kohnc  et  al,    motion  for  new 


trial.    Cummings  &  Lott  and  A.  W  Eck- 
ert,  attys. 

3605S — Home  Bldg  &  L  Co  vs  Margaret 
C.  Lecklider  ct  al.  Answer  and  cross  pe- 
tition of  City  of  Toledo  for  use  ot  Home 
Sav  Bank  Co.  Baker,  Smith  &  Baker, 
attys. 

3559S— Guy  Monroe,  minor,  by  next  of 
kin,  vs  Wheeling  &  Lake  Erie  Ry  Co. 
Amended  petition.  Hamilton  &  Ford» 
attys. 

35T°7 — Harry  L.  Roberts  vs  Wabash  R 
R  Co.  Deposition  No.  1  tiled  behalf  deft. 
A.  L.  Smith,  atty. 

35353— Martin  Michalak  vs  Con  St  Ry 
Co,  6-2  jury  sworn,  6-5  verdict  for  dett. 

Criminal    Docket. 

8S2 — U.  S.  vs  James  Butler.  Informa- 
tion, unlawfully  bringing  contr  labor  into 
the  U.  S.  Plea  of  not  guilty,  jury  sworn, 
verdict  of  guilty;  fine  $25  and  costs. 

883 — Same  vs  Gideon  Bl nucha rd.  Same 
charge.  Plea  of  not  guilty,  jury  sworn 
and  verdict  of  guilty;  fine  of  $25  and 
costs. 

884 — Same  vs  Same.  Same  charge, 
same  «sntry. 

885— Same  vs  Chas  K.  Chenevert  and 
Christian  Boisvcrt.  Same  cliarge  and 
some  entry, 

SJJ6 — Same  vs  Same.  Same  charge  and 
same  entry. 

887 — Same  vs  Jos  Brown.  Information, 
intercepting  letters,  plea  of  guilty;  fine 
$10  and  costs. 

88S — Same  vs  G.  R.  Lester.  Informa- 
tion, n  ailing  ol>scene  letters;  fine  of  £10 
and  costs. 

!  889— Same  vs  Jos  Aherle.  Information, 
j  mailing  obscene  letters,  plea  of  guilty; 
!  fine  of  *  10  and  costs. 

U.  S.  vs  Ira  0.  Bassett;  information; 
unlawfully  holding  pension  certificate  as 
security  for  debt;  plea  of  guilty;  fine  of 
£10  and  costs. 
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EXECUTIONS— SHERIFF'S 
AUTHORITY. 

(Hamilton  Co.  Common  Pleas). 

(A  sheriff  has  no  authority  to  ami  cannot  npplv 
money  made  for  A  on  one' execution  to  satisfy 
another  execution  against  A,  both  executions 
heinjr  in  the  sheriffs  hands  at  the  same  time. 
Construction  of  sees.  54S2  and  5531/  R.  S. — Ed. 
Legal  News.) 

95109.  Michael  Burke  vs  Peter 
Renner:  memorandum  of  opinion 
on  motion  to  vacite  and  amend  re- 
turn of  sheriff  on  execution. 

BUCHWALTER,  J. 

The  issues  here  presented  arise 
on  motion  of  Burke  to  vacate  cer- 
tain parts  of  the  sheriff's  return  on 
an  execution  herein,  and  to  amend 
so  as  to  show  that  he  made  on 
execution  certain  other  money.  The 
return  reads  as  follows: 

February  27,  1894:  Made  on 
this  writ  $  1 50  and  all  costs,  and 
the  balance  due  on  this  execution 
of  $129.19  was  paid  to  me  on  ac- 
count of  execution  in  case  No. 
9°339»  Common  Pleas  Court  of 
Hamilton  County,  Ohio,  and  case 
No.  1299,  Circuit  Court  of  Hamil- 
County,  Ohio,  wherein  the  Thomas 
L.  Wayne  Manufacturing  Com- 
pany were  plaintiffs  and  Mfchael 
Burk  was  defendant. 

To  so  amend  the  return,  puts  all 
the  money  in  the  sheriff's  hands 
payable  on  Burke's  demand  herein. 
It  is  claimed  on  behalf  of  the 
sheriff  and  the  Thomas  L.  Wayne 
Manufacturing  Company,  that  the 
£150  was  made  by  the  sheriff  on 
execution,  and  that  the  $129.19 
was  paid  by  Renner,  irrespective 
of  this  execution,  to  be  applied  on 
account  of  the  execution  against 
Burke  in  case  90339.     Under  sec- 


tion 5482,  which  provides,  u  after 
the  issue  of  execution  against  prop- 
erty a  person  indebted  to  the  judg- 
ment debtor  may  pay  to  the  sheriff 
the  amount  of  his  debt,  or  so  much 
thereof  as  may  be  necessary  to 
satisfy  the  execution;  and  the 
sheriff's  receipt  shall  be  a  sufficient 
discharge  for  the  amount  so*  paid, 
or  directed  to  be  credited  by  the 
judgment  creditor  on  the  execu- 
tion." 

The  only  constiuction  of  this 
section  that  I  am  advised  of  sustains 
it,  and  applies  its  provisions  also  to 
the  Justice's  Court  procedure;  15 
O.  S.,  176,  Hollohan  vs  Cr&m.  But 
it  appears  to  me  the  reasonable 
meaning  is,  that  any  one  who  vol- 
untarily pays  the  sheriff  his  debt, 
due  to  the  execution  debtor,  that  it 
is  not  broad  enough  to  cover  an  in- 
voluntary payment,  made  to  the 
sheriff  with  an  execution  out 
against  the  property  of  such  other 
person. 

The  execution  commanded  the 
sheriff  to  make  the  whole  of  this 
money  (and  more)  out  of  the  prop- 
erty of  Runner,  *  *  *  and 
make  due  return  to  this  court  with- 
in sixty  days  from  the  date  of  the 
writ.  And  under  section  5396, 
(the  money  having  been  made  with- 
out the  sale  of  real  estate,)  it  be- 
came the  duty  of  the  sheriff  to  pay 
the  net  proceeds  of  the  same  on  de- 
mand therefor  to  the  execution 
creditor  (Burke.) 

Money  so  made  on  execution  is 
in  the  custody  of  the  law,  the  sher- 
iff being  a  trustee  to  pay  it  over  as 
the  court  or  the  law  may  direct,  and 
prior  to    the    modification   of  this 
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trust  character  by  statute  section 
5531,  it  could  not  be  attached  in  his 
hands  :  Dawson  vs  Holconib,  Sher- 
iff, 1  a,  275. 

Since  the  enactment  of  section 
5531,  the  Sheriff  may  be  garnished: 
Locke  vs  Butler,  19  O.  S.}  587. 

This  money  was  received  by  the 
Sheriff  from  Renner,  and  has  been 
retained  by  him,  charged  with  such 
duty  as  trustee,  under  the  law,  by 
virtue  of  the  execution. 

Having  the  duty  to  make  the 
money  on  the  execution,  the  Sher- 
iff, to  receive  it  in  any  other  capa- 
city, wouid  make  bneach  of  his  duty 
under  that  writ,  and  if  he  cannot 
make  it  on  the  execution,  he  must 
not  receive  it. 

The  law  requires  that  the  Sheriff 
shall  satisfy  the  writs  of  execution 
in  the  order  as  to  priority  in" which 
the}' may -be  delivered  to  him,  sec- 
tion 5382,  and  where  he  is  unable 
to  find  any  property  on  which  to 
levy,  he  cannot  agree  with  one 
claiming  under  a  second  execution, 
that  if  he  will  point  out  property  to 
levy  upon,  the  proceeds  thereof 
shall  be  first  applied  to  satisfy  that 
writ,  and  if  he  do  so,  it  is  a  breach 
of  his  trust  duty :  Weber  vs  King, 
(Ham.  DisL  C.)  7  £?///.,.  148. 

While  it  would  probably  aid  in 
the  administration  of  justice  and  be 
within  constitutional  domain  to  sd 
modify  by  statute  the  relation  and 
duty  of  the  Sheriff,  as  that  he  might 
apply  money  made  by  him  on  ex- 
ecution in  favor  of  an  execution 
creditor  to  satisfy  in  whole  or  part 
on  another  execution  then  in  his 
hands- against  the  property  of  such 
person  who  therein  is  the  execu- 


tion creditor,  yet  it  appears  clear 
that  neither  section  5482  nor  sec- 
tion 5531  authorizes  the  Sheriff  in 
that  regard,  and  that  he  must  be 
held  to  have  received  not  only  the 
$150,  but  also  the  $129.19,  upon 
the  execution  herein,  and  that  it  is 
his  official  duty  to  pay  it  over  under 
section  5396,  to  pay  it  over  to  Burke 
or  upon  his  order. 

The  motion  to  amend  the  return 
herein  is  accordingly  granted,  and 
so  much  of  the  motion  as  calls  for 
amercement  (the  good  faith  of  the 
Sheriff  being  apparent  and  Burke 
not  now  suffering  any  loss)  is  over- 
ruled. 

Win.  Disney  for  plaintiff. 

Jacob  H..  Bromwelland  M.  Rusk- 
in,  contra. 

SUPERIOR  COURT  OF  CINCIN- 
NATI—SPECIAL TERM. 

Slander — St  mute  of  I  -i  mi  tat  ton  *  Run  From  the 
Time  the  alleged  slander  is  uttered. 


475*5- 


-Pearl  vs  Koch. 

SYLI-ABUS. 


Section  49S3  of  the  Revised  Statutes  requires 
that  action  for  slander  shall  he  commenced  with- 
in one. rear.  In  a  court  of  law  this  statute  must 
receive  a  strict  construction,  and  no  exception 
can  he  introduced  not  authorized  hy  tin-  Legislat- 
ure. The  statute  of  limitations  Will  commence 
to  run  from  the  time  the  alleged  slanderous 
words   are  spoken,  and   not   from  the  time   the 

Elaintiff  fir*t  had  knowledge  of  the  fact  that  they 
ad  been  spoken, 

Hunt,  J. 

This  is  an  action  for  slander. 
The  amended  petition  alleges  that 
the  defendant  maliciously  spoke 
of  and  concerning  the  plaintiff,  cer- 
tain false  and  malicious  representa- 
tions concerning  the  character,  in- 
tegrity and  business  qualifications 
of  the  plaintiff.  The  slanderous 
words  were  spoken,  as  the  plaintiff 
is  informed '  and  believes,  *itr  the 
month  of  September,  1892,  buf  were 
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not  known  to  the  plaintiff,  nor  did 
the  plaintiff  hear  of  the  alleged  slan- 
derous language  until  within  three 
months  of  the  filing  of  the  petition. 

The  case  is  before  the  court  on  a 
demurrer  to  the  amended  petition 
on  the  ground  that  the  cause  is  bar- 
red by  the  statute  of  limitations. 

Section  4979  of  the  Revised  Stat- 
utes provides  that  civil  actions  other 
than  for  the  recovery  of  real  pro- 
perty can  only  be  brought  within 
the  following  periods,  after  the 
cause  of  the  action  accrues. 

Section  4983,  within  one  year. 

An  action  for  libel,  slander,  as- 
sault, battery,  malicious  prosecu- 
tion, x>r  false  imprisonment. 

The  question  raised  by  the  demur- 
rer is  whether  the  cause  of  action 
occurred  at  the  time  they  were 
spoken,  or  whether  the  statute  of  lim- 
itations commenced  to  run  only 
when  the  plaintiff  first  heard  of  the 
slander. 

/;/  Kerns  vs  Schoomaker,  4  0.} 
it  was  expressly  held  by  the  court 
that  the  statute  of  limitations  com- 
menced to  run  so  soon  as  the  inju- 
rious act  complained  of  is  perpe- 
trated, although  the  actual  injury 
is  subsequent  and  could  -*ot  imme- 
diately operate.  This  yas  an  ac- 
tion on  the  case  to  recover  damages 
of  the  defendant  for  negligence  and 
omission  of  duty  as  Justice  of  the 
Peace.  The  defendant  pleaded  the 
statute  of  limitations.  The  plaint- 
iff replied  that  his  action  was 
brought  within  one  year  after  his 
rights  were  discerned.  To  this  re- 
ply there  was  a  general  demurrer, 
and  the  demurrer  was  sustained. 
The  court  says  that  of  Bolt  ley  vs 


Faulkner  3  C.  and  A.,  288,  was  ex- 
actly this  case,  for  there  the  issue 
depended  upon  the  issue  of  another 
suit,  and  could  not  be  assured  by  a 
jury  until  the  final  result  of  that 
suit  was  definitely  known.  Yet  it 
held  that  the  plaintiff  should  have 
instituted  his  action  and  was  barred 
for  not  doing  so.  In  Howell  vs 
Young >  5  B.  and  C,  254,  the  same 
doctrine  is  affirmed,  and  the  statute 
held  to  run  from  the  time  of  the 
injury,  that  being  the  cause  of  the 
action,  and  not  from  the  time  of 
damages  of  discovery  of  the  injury. 

In  Fee's  Administrator \  vs  Fee, 
100  R,,  470  it  was  held  that  a  fraud- 
ulent concealment  by  which  the 
plaintiff  has  been  delayed  will  not 
enlarge  the  time  for  bringing  an  ac- 
tion under  the  statute  of  limitations. 
The  defendant  plead  that  the  ac- 
tion did  not  accrue  within  six  years, 
and  the  defendant  replied  that  the 
defendants,  in  the  lifetime  of  the 
intestate,  received  the  money  with- 
out the  knowledge  of  the  intestate 
and  until  his  death  fraudulently 
concealed  the  same  from  him,  and 
that  the  intestate  did  not  know  of 
the  receipt  of  the  money,  nor  did 
the  plaintiff,  as  his  administrator, 
know  of  it  until  within  six  years 
before  the  commencement  of  his 
action.  To  this  replication  there 
was  a  demurrer. 

The  court  'aid  down  the  rule  in 
this  case  that  the  cause  of  action  ac- 
crued on  the  receipt  of  the  money. 
It  is  not  sufficient  in  order  to  avoid 
the  effect  of  the  statute  to  aver  that 
the  party  was  ignorant  of  the  fact 
that  he  had  a  cause  of  action.  The 
plea  of  the  statute  goes  to  the  exis- 
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tence  -of  the  cause  of  action,  and  not 
to  knowledge  of  it.  It  must  be  re- 
membered that  at  the  time  this  case 
was  decided  the  statute  contained 
no  exception  when  facts  were  con- 
cealed from  the  party  injured  by 
the  fraud.  In  this  case  the  plain- 
tiff claimed  that  the  statute  did  not 
run,  as  the  facts  were  fraudulently 
concealed.  The  court  uses  this 
language;  "The  most  luminous  and 
best  considered  case  to  be  found  in 
all  the  books  is  undoubtedly  that  01 
Troup  vs  Smith,  20  Johns,  53.  It 
was  there  held  in  an  action  of  as- 
sumpsit for  negligence  and  unfaith- 
fulnessin  the  performance  of  work, 
that  the  plaintiff,  in  answer  to  a 
plea  of  the  statute,  can  not  reply  a 
fraudulent  concealment  of  the  bad- 
ness of  the  work,  in  consequence  of 
which  the  plaintiff  did  not  discover 
the  fraud  until  within  six  years. 
The  distinction  between  courts  of 
chancery  and  courts  of  law  was 
stated  and  unanswerably  enforced. 

"The  reason  why,"  continues  the 
court,  "a  party  may  avail  himself  ot 
the  fraud  in  the  former  courts  is  well 
explained  by  Lord  Redesdale  in  2 
Sch.  and  Lcf.,  634.  Although  the 
statute,  he  says,  does  not  in  terms 
apply  to  suits  in  equity,  it  has  there 
been  adopted  in  anology  to  this  rule 
of  law.  And  the  reason  which  he 
gives  why,  if  the  fraud  has  been 
concealed  by  the  one  party  until  it 
was  discovered  by  the  other,  it  shall 
not  operate  as  a  bar,  is,  that  the 
statute  ought  not  in  conscience  to 
run  the  conscience  of  the  party  be- 
ing so  affected  that  he  ought  not  to 
be  allowed  to  avail  himself  of  the 
length  of  time  (?)  But,  in  a  court  ol 


law,  the  statute  must  necessarily  re- 
ceive a  strict  construction.  The 
court  cannot  introduce  an  exception 
to  the  statute  which  the  Legislature 
has  not,  authorized.  In  Evans  vs 
Bichnell  6  Ves.,  174,  Lord  Eldon, 
in  noticing  the  position  of  some  of 
the  common  law  judges  in  Paisley 
vs  Freeman,  3  T.  R,,  51,  that  if 
there  was  relief  in  equity,  that  there 
ought  to  be  relief  at  law,  observes 
that  it  was  a  proposition  excessive- 
ly questionable,  and  that  it  could 
only  have  been  made  from  advert- 
ing to  the  constitution  and  doctrine 
of  a  court  of  chancery.  *  *  * 
The  law  of  Ohio,  like  that  of  New 
York,  contains  a  saving  in  favor  of 
infants,  femme-coverts,  non-reside- 
nts and  persons  non  compos,  but  it 
does  not  make  fraud  one  of  the  ex- 
ceptions. The  true  inquiry,  there- 
fore/at  law  is  when  did  the  cause 
of  action  arise,  and  not  when  did 
knowledge  of  that  fact  come  to  the 
plaintiff,  or  by  what  circumstances 
was  he  preveuted  from  obtaining 
the  information.  There  are  ques- 
tions wuich  may  be  properly  ad- 
dressed to  a  court  of  chancer}-,  but 
of  which  a  cpurt  of  law  is  bound  to 
have  no  knowledge." 

We  have  thus  seen  that  in  an  ac- 
tion at  law  under  the  act  of  Febru- 
ary- 13,  1831  (3  Chase,  1768,  and 
under  the  code  before  the  amend- 
ments of  April  13,  1867,  64  O.  L., 
page  145),  fraudulent  concealment 
of  the  cause  of  action  did  not  pre- 
vent the  running  of  the  statute. 
Kern  vs  Schoomakcr,  40,  33 1 ;  Fee 
vs  Fee,  100,  469;  Lathrop  vs  Sncl- 
baker,  6  O.  5.,  276 ;  Howe  vs  Min- 
nick,  19  O.  S.,  462.     A  similar  nil- 
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ing  has  been  made  by  the  court  of  j  says:      "That   the   view   we    have 
Exchequer   in  England.     The  /w-jas  to  the  meaning  of  the  provision 


perial  Gas  Light  &  Coke  Company 
vs  The  Ijntdon  Gas  Light  Com 
jf>any%  26  E>ig.  Imtv  and  /uj.,  425 : 
Hunter  vs  Gibbons,  1  Hurl  and 
Nor.)  479.  The  last  case  was  an  ac- 
tion of  trespass  or  trespass  on  the 


of  the  statute  in  question,  is  in  ac- 
cordance with  the  legislative  under- 
standing is  apparent.  *  *  *  In 
the  amended  section,  all  of  the 
original  section  is  preserved,  and  a 
new    provision    added,     declaring 


case,  but,  the  plaintiff  was  not  al-  j  'that  in  an  action  for  the  wrongful 
lowed  to  reply  as  an  equitable  ans-  j  taking  of  personal  property,  the 
wer.  Under  section  85  of  the  com-  ]  cause  of  action  shall  not  be  deemed 
mou  law  proceedure  act  of  1854  *°  \ to  have  accrued  until  the  discovery 
a  plea  of  the  statute  of  limitations,  i  of  the  wrong  doer.' " 
that  the  trespass  was  under  ground,  j  The  decision  of  the  court  was  to 
and  had  been  fraudulently  concealed  j  the  effect,  that  prior  to   the   act   of 


from  the    plaintiff  till    within  the 
period  of  limitation  before  suit,  Pol- 


April  13,   1867,   an   action    for   the 
wrongful  taking  by   force   of  per- 


lock,  C.  B.,  said,  "  if  a  man  could  »  sonal  property  was  barred  in  four 
reply  to  a  plea  of  the  statute  that  his*  years;  and  that  the  fact  that  the 
debtor  had  ocevented  him  from  su- 1  taking    was    under    circumstances 


ing  by  the  fraud,  the  equitable  repli- 
cation would  be  as  common  as  the 
promises  of  payment  which  people 
used  to  prove  before  Lord  Tenter- 
den's  Act." 

The  Supreme  Court  in  Howe  vs 
Minnick,  190  S.>  462,  in  giving  con- 
structions to  the  act  of  April  13, 
1867,  says  that  the  terms,  "relief 
on  the  ground  of  fraud,"  are  de- 
rived from  courts  of  equity,  and 
while  we  do  not  say  that  the  clause 
of  the  statute  in  question,  under 
the  remedial  system  of  the  code  is 
to  be  confined  to  cases  which  were 
formerly  of  exclusive  cognizance  in 
courts  of  equity,  yet  it  can  be  ex- 
tended to  no  case  in  which  fraud  is 
not  the  ground  or  gist  of  tlje  action. 
The  gist  of  the  action  is  not  fraud, 
but  the  taking  of  property  by  force, 
in  respect  to  which,  as  constituting 
a  cause  of  action,  the  intent  'with 
which  the  act  is  done  is  not  mate- 
rial. 

The  Supreme  Court  continuing 


constituting  larceny,  and  that  the 
defendant  concealed  his  guilt  from 
the  plaintiff,  did  not  prevent  the 
running  of  the  statute. 

In  Douglass  vs  Corry,  46  O.  S., 
349,  it  was  held  that  when  an  at- 
torney collects  money  for  his  client. 
and  uses  no  fraud  or  falsehood  to 
him  in  regard  to  its  receipt,  the 
statute  of  limitations  begins  to  run 
from  the  time  of  its  collection.  In 
that  action  the  court  sustained  w 
demurrer  to  the  petition  011  the 
ground  that  the*  action  was  barred 
by  the  statute  of  limitations,  when 
it  appeared  on  the  face  of  the 
petition  that  the  collection  was 
made  by  au  attorney »  for  a  client, 
more  than  six  years  prior  to  the 
commencement  of  the  aetion  and 
in  the  absence  of  any  avernnent  of 
any  misrepresentation  or  conceal- 
ment of  its  collection  by  the  attor- 
ney. 

It  is   true   that   the  decision   in 
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Fee's  Administrator  vs  Fee,  10  O., 
470,  was  rendered  at  the  December 
Term,  1841,  but  the  reasoning  of 
the  court  is  good  so  far  as  the  case 
at  bar  is  concerned.  While  there 
may  have  been  amendments  to  the 
act  of  April  13,  1867,  now  section 
4982  of  the  Revised  Statutes  relat- 
ing to  the  discovery  of  fraud,  yet 
section  4983  declares  in  express 
terms  that  an  action  for  libel  or 
slander  shall  be  commenced  in  one 
year.  In  a  court  of  law  the  statute 
must  receive  a  strict  construction, 
and  an  exception  can  not  be  intro- 
duced which  the  Legislature  has 
not  authorized. 

The  demurrer  to  the  amended 
petition  will  be  sustained  and  the 
petition  dismissed. 

Brown  &  Hoftheimer  for  the  de- 
murrer; Heintz  contra. — Court  In- 
dex— Cin. 

Sixtr^  Judicial  Circuit. 

ATTACHMENT. 

Proceedings  Before  a  Justice.     Fuels  Examined 
by  the  Circuit  Court. 

(  Wood  County  Circuit  Court — April  Term  1S04, 
Prccnt:  Hon*.  C.  S.  Betitlev,  P.  J;  Clia*.  II. 
Scribner,  James  II.  Da)-,  J.  J;. 

James  S.  Hoyinan  vs  John  V  Bever- 
stock,  et  al. 

( Attachment  ie  an  extreme  remedy  and  ihe  at- 
taching creditor  must  bring  hi*.  ,«a>»'c  within  the 
letter  of  the  law  to  secure  such  reined)  or  take 
the  property  of  the  debtor  from  his  po»*>e«!»iou 
before  judgment. 

The  Circuit  Court  has  power  and  will  look  into 
a  bill  of  exceptions  in  suV*h  a  case  for  the  purpose 
of  ascertaining  whether  the  order  of  a  Justice  of 
the  Peace  was  sustained  by  sufficient  evidence  or 
not. — Eft.  Legal  Nkws). 

Bentley,  J. 

On  Jjune  16,  1893,  Mr.  Hoyinan 
began  an  action  to  obtain  a  personal 
judgment  against  the  defendant,  Mr. 
Beverstock,  and  obtained  an  attach- 
ment upon  which  certain  property 


was  attached.  Afterwards  Mr. 
Beverstock  presented  a  motion  be- 
foie  the  Justice  of  the  Peace  for  an 
order  discharging  the  attachment 
on  the  ground  that  the  statements 
in  the  affidavit  for  the  attachment 
were  untrue,  as  well  as  on  the 
ground  that  said  affidavit  was  in- 
sufficient. The  creditor  sought  and 
obtained  leave  from  the  Justice  to 
file  an  amended  affidavit  for  at- 
tachment, and  filed  such  amended 
affidavit.  The  motion  coming  on 
for  hearing  still  upon  the  applica- 
tion to  discharge  the  attachment, 
evidence  was  introduced  both  by 
way  of  affidavit  and  by  way  of  oral 
examination  of  witnesses  under  oath 
by  both  parties.  The  Justice  upon 
the  final  hearing  of  that  motion  re- 
fused to  discharge  the  attachment; 
a  bill  of  exceptions  showing  the  evi- 
dence was  allowed,  and  a  petition 
in  error  being  filed  in  the  Court  of 
Common  Pleas;  that  court  found, 
upon  the  facts  shown  in  the  bill  of 
exceptions,  that  the  conclusion  of 
the  Justice  was  erroneous;  that  the 
attachment  should  have  been  dis- 
charged, and  ruled  accordingiy. 

This  action  is  brought  here  in 
the  Circuit  Court  to  reverse  the 
judgment  of  the  Court  of  Common 
Pleas,  and  the  same  bill  of  excep- 
tions is  before  us. 

It  is  held  in  a  case  found  in  the 
First  Ohio  Circuit  Court  report  on 
page  78  in  the  case  of  the  U.  Roll- 
ing Mill  Co.  vs  Packard,  et  al.,  that 
an  attachment  is  an  extreme  remedy 
and  the  attaching  creditor  must 
bring  his  case  within  the  letter  of 
the  law  to  get  "the  strong  arm  of 
the  court "  to  take  the  property  of 
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the  debtor  from  his  possession  be- 
fore judgment. 

We  are  disposed  to  follow  that 
rule  of  the  Circuit  Court  and  to  ex- 
amine this  report  with  reference  to 
finding  whether  or  not  it  presents 
.facts  showing  sufficiently  that  Mr. 
Bcverstock  intended  by  the  action 
which  was  charged  against  him  to 
commit  a  fraud  upon  his  creditors. 
It  is  said  that  a  Circuit  Court  has 
held  that  the  Circuit  Court  has  no 
power  to  and  will  not  look  into  a 
bill  of  exceptions  in  such  a  case  for 
the  purpose  of  ascertaining  whether 
the  order  of  the  Justice  was  sustain- 
ed by  sufficient  evidence  or  not. 
and  it  quotes  the  case  found  in  the 
46  O.  S.  page  52  as  holding  that  the 
record  ought  not  to  be  looked  to 
for  such  a  purpose  as  was  stated  by 
the  counsel  who  called  our  attention 
to  it.'  It  was  evidently  an  inadver- 
tance  on  the  part  of  the  Circuit 
Court  in  so  holding.  It  rested  its 
decision  upon  a  case  found  in  the 
46.  O.  S.  In  that  case  the  Supreme 
Court  was  determining  the  case  un- 
der its  rules  of  practice  and  under 
the  statute  applicable  to  it  alone, 
Being  that  section  which  provides, 
in  substance,  that  the  Supreme 
Court  will  not  be  required  to  look 
into  a  record  for  the  purpose  of  de- 
termining any  question  on  the 
weight  of  evidence. 

The  Supreme  Court  held  tha£  it 
would  not  in  that  case  go  into  that 
question.  No  such  definite  law 
and  no  such  definite  rule  applies  to 
the  Circuit  Court,  and  we  think  it 
is  as  entirely  competent  for  the  Cir- 
cuit Court  to  look  into  the  bill 
to  determine    that   question,  as  it 


was  for  the  Common  Pleas  to  in- 
spect it  for  the  same  purpose.  The 
record  simply  presents  this  ques- 
tion :  Whether  these  affidavits  and 
I  this  testimony,  fairly  considered, 
sufficiently  indicated  that  Mr.  Be- 
verstock  attempted  to  commit  a 
fraud  against  his  creditors  with  re- 
spect to  his  property,  and  justified 
the  beginning  and  sustaining  of  an 
attachment  against  his  property. 
The  Common  Pleas  Court  thought 
the  record  did  not  so  show,  and  w  ith- 
out  reviewing  the  testimony  in  great 
detr.il  we  think  that  the  judgment 
of  the  Common  Pleas  Court  was 
correct  on  the  subject,  and  that  of 
the  Justice  erroneous.  I  wilr  mere- 
ly refer  to  the  one  circumstance 
which  seemed  to  be  regarded  by 
counsel  as  the  one  most  indicating 
such  fraud. 

Mr.  Beverstock  having  a  banking 
institution  at  Weston  in  this  county, 
became  hard  pressed  and  unable  on 
a  certain  day  to  pay  his  depositors. 
Sometime  prior  to  that  he  had  re- 
ceived from  a  lady,  a  relative  of  his 
wife,  $350,  in  money  for  which  he 
issued  and  sent  to  her  a  certificate 
of  deposit  in  the  bank.  This  was 
some  time,  perhaps  about  a  year, 
previous  to  the  action  I  have  spoken 
of.  It  is  shown  that  at  this  time 
she  told  him  that  if  at  any  time 
there  was  a  difficulty  liable  to  hap- 
pen as  to  her  getting  the  money, 
she  'wanted  that  he  should  send 
her  the  money.  Whether  she 
apprehended  any  difficulty  or 
not  is  not  shown,  but  it  seems 
that  a  fewr  days  prior  to  the 
attachment  suit,  she  sent  him  by 
mail  this  certificate  of  deposit  for 
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$350,  and  requested  that  he  send ! 
her  the  money.  He  put  it  in  his  i 
pocket  and  being  in  the  bank  and  j 
having  it  with  him,  and  having  onj 
deposit  in  this  bank  draft  for  $350, 
he  took  the  certificate  of  deposit 
which  she  had  sent  him,  placed  itj 
upon  the  wire  as  redeemed  and  can- ! 


DIRECTING  VERDICTS. 

Court  (its  Power  Only  When  There  is  Tola]  ab- 
sence of  Proof  of  Material  Fact*. 

(Wood  Comity  Circuit  Conn— April  Term. 
i.S>l—  Present:  Hotis.  C.  S.  Hcntlcy,  P.  J.;  C.  II. 
Sirihner  und  J.  H.  Dur,  J.  J.) 

Geo.  S.  Clark  vs  Wtu.  Stitt,  ct  al. 


r(*U(*A    tftftlr    til**  <"  en  draft    and   nut  '      « When,  in  the   delivery  of  n  rase  to  the  jury 

ceiiea,  rook  cue  ?»,0o  arait  ana  pui  j  u|mi||  the  Usucs  KC„cril,,v  thcfc  i%  some  lestJ. 

monr  tending  to  prove  each  of  the  mtuerml  ov- 
|  crments  of  the  petition  the  court  is  not  m  liberty 
1  to   direct  u   verdict,  und  the  pnriy  is  eiilillt-il   t<> 


it  in  his  pocket  for  the  purpose,  he 
says,  of  sending  it  to  her  and  had  it ! 
in  his  pocket  at  the  time  this  attach- 
ment was  begun,  not  having  had 
opportunity,  up  to  that  time,  to 
send  it  to  her,  but  so  far  as  his  in- 
tention goes,  he  had  appropriated 
it  for  that  purpose. 

The  question  presented  here  is 
whether  tliat  was  necessarily  a 
fraudulent  transaction,  -an  act  due 
with  intent  to  defraud,  and  looking 
over  the  whole  testimony  as  to  the 
transactions  of  the  day,  and  taking 
them  all  into  consideration,  we 
think  the  Court  of  Common  Pleas 
was  justified  in  finding  that  there 
was  no  such  intent.  It  does  not 
necessarily  follow  that  the  draft  is 
the  property  of  the  lady  mentioned 
nor  that  it  should  not  go  in  to  the 
assignee  of  Mr.  Beverstock.  We 
make  no  finding  and  express  no 
opinion  as  to  that  and  are  not  cal- 
led upon  to  do  so.  We  simply 
think  that  it  did  not  indicate  a  fraud- 
ulent act  which  would  sustain  an 
attachment  of  the  manfe  property. 
Judgment  of  the  Common  Pleas 
Court  will  be  affirmed  with  the  us- 
ual judgment  and  costs  on  error. 

Baldwin  &  Harrington,  attys  for 
plaintiff  in  error. 

T.  N.  Bierly,  atty,  for  defendants 
in  error. 


the  opinion  of  the  jury  upon  the  facts  tending  to 
prove  his  cu*c.  Thi<  i»  true  even  though  tl,p 
showing  Ik  so  slight  thai  the  court  would  feci 
culled  upon  to -»ct  a*iden  verdict  rendered  upon 
such  iriMiftictent  tv»tinHitiy—Kn.  Legal  Nkws). 

Day,  J. 

Error  to  the  Common  Pleas  of 
Wood  County. 

The  case  was  for  damages  on  ac- 
count of  personal  injury  resulting 
from  the  alleged  carelessness  of  de- 
fendant, by  their  foreman,  conduct- 
ing the  operations  of  drilling,  tub- 
ing and  piping  of  an  oil  well ;  negli- 
gence in  construction  of  the  derrick 
and  in  several  other  regards  was 
claimed  in  the  petition. 

The  case  was  tried  by  a  jury  and 
after  the  plaintiff  had  introduced 
his  testimony  and  rested  his  case, 
the  Court  of  Common  Pleas,  on  mo- 
tion, directed  the  jury  to  return 
the  verdict  for  the  defendants,  no 
cause  of  action ;  which  was  accord- 
ingly done.  A  motion  for  a  new 
trial  was  overruled  and  judgment 
entered  on  the  verdict  dismissing 
the  petition  of  the  plaintiff  and  rend- 
ering judgment  in  favor  of  the  de- 
fendants for  the  costs. 

All  the  testimony  is  brought  here 
by  a  bill  of  exceptions  and  a  peti- 
tion in  error  is  presented  in  this 
Court  to  reverse  the  judgment  of 
the  Common  Pleas  Court.  In  the 
petition  in  error  there  are  five  as- 
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signments  of  error:  First,  that  the 
Court  erred  in  directing  the  verdict 
for  the  defendants ;  second  that  the 
Court  erred  in  this  charge  to  the 
jury;  third,  in  refusing  a  new  trial 
on  motion.  There  are  two  other 
assignments,  but  they  both  merge 
and  become  substantially  one  and 
that  is  a  complaint  that  the  Court 
erred  in  directing  a  verdict  for  the 
defendants. 

The  rule  obtaining  in  such  case 
has  been  stated  by  the  Supreme 
Court  of  this  State  a  number  of  times 
and  presumably  is  well  known  and 
understood  by  the  lawyers.  The 
rule  is  that  when  in  the  delivery  of 
the  case  to  the  jury  upon  the  issues 
generally  there,  is  some  evidence, 
some  testimony  tending  to  prove 
each  of  the  material  averments  of 
the  petition,  the  Court  is  not  at  lib- 
erty to  direct  a  verdict  and  the  party 
is  entitled  to  the  opinion  of  the  jury 
upon  the  facts  tending  to  prove  his 
case  and  that  is  so  even  if  the  show- 
ing is  so  slight  that  the  Court  would 
feel  called  upon  to  set  aside  a  ver- 
dict for  the  plaintiff  rendered  upon 
such  insufficient  testimony.  It  is 
only,  we  take  it,  where  there  is  a 
total  failure  of  proof,  total  absence 
of  proof  upon  some  one  or  more  of 
the  material  averments  in  the  peti- 
tion of  facts  necessary  to  be  esta- 
blished, that  the  court  is  authorized 
to  direct  a  verdict  for  the  defend- 
ant. 

In  this  case  there  were  two  mater- 
ial questions  at  issue  between 
plaintiff  and  defendant;  the  question 
of  an  act  of  negligence  on  the  part 
of  the  defendant  in  a  number  of 
particulars ;  and  whether  their  agent, 


who  was  in  command  as  was  claim- 
ed in  the  petition,  was  a  superior  of 
the  plaintifLsfcs  to  the  work  they 
were  doing.  On  these  two  ques- 
tions there  was  much  shown  and  as 
I  say  there  was  5  or  6-specifications 
in  which  it  was  claimed  there  was 
negligence. 

An  examination  of  this  bill  of 
exceptions,  compels  us  to  say 
that  as  to  some,  at  least,  of  these 
avered  acts  of  negligence  there  was 
some  evidence  before  the  jury  ^tend- 
ing to  establish  them.  The  same 
may  be  said  with-  reference  to  the 
question  of  superior  and  inferior. 
There  was  some  evidence  tending 
to  prove  that  the  relation  between 
the  said  agent  of  the  defendants  and 
the  plaintiff  was  that  of  superiority 
and  inferiority;  how  much  evidence 
or  the  extent  of  it,  or  whether  war- 
ranting a  finding  against  the  defend- 
ants or  not,  it  would  be  improper 
for  this  Court  to  say  now.  We  only 
announce  that  there  was  some  evi- 
dence produced  to  the  jury  on  this 
trial  having  a  tendency  to  prove 
each  and  all  of  such  averments  in 
this  petition  as  are  necessary  to 
state  a  cause  of  action.  That  being 
true,  the  Court  was  not  at  liberty, 
had  no  right  to  take  the  matter  from 
the  consideration  of  the  jury  and 
direct  a  verdict  for  the  defendants. 
It  follows  that  the  Court  erred  in 
this  action  in  that  respect.  The 
judgment  will  be  reversed  and  the 
motion  for  a  new  trial  will  be  allow- 
ed, verdict  set  aside  and  new  trial 
granted  at  the  costs  of  the  defend- 
ants in  error.  Judgment  against 
the  defendants  in  error  for  costs  on 
error,  execution  awarded,  and  case 
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remanded  to  the  Court  of  Common 
Piers  for  new  trial  and  further  pro- 
ceedings according  to  law.  A  spec- 
ial mandate  is  also  ordered  sent  to 
the  Court  of  Common  Pleas  for  ex- 
ecution for  costs. 

Baldwin  &  Harrington,  attorneys 
for  plaintiff  in  error. 

George  H.  Phelps  &  J.  O.  Troup, 
attorneys  for  defendants  in  error. 

CONDEMNATION. 

Compensation  for  Property  Token   by   Munici- 
pality for  Street  Purpose's. 

(Probate  Court.  Lucas  County.; 

City,  of  Toledo  vs  John  G.  Bayer. 

(Construction  of  laws  relating  to  appropria- 
tion of  private  property  by  municipal  corpora- 
tions for  street  purposes.  The  passage  of  the 
ordinance  bv  the  council  places  the  municipal 
corporation  in  as  Advanced  a  *ta*e  ot  procedure 
as  a  private  corporation  would  be  in  after  the 
court  had  determined  the  jurisdictional  ques- 
tions provided  by  statute  as  a  basis  for  Mich  pro- 
ceedings by  private  corporations;  and  when  a 
municipal  corporation  has  passed  an  ordinance 
appropriating  property  to  its  own  use,  compen- 
sation therefor,  and  decrease  of  the  value  of  the 
remainder,  if  any,  should  be  made  as  of  the  date 
of  the  passage,  ot  the  ordinance;  and  if  the  owner, 
to  whom  compensation  is  to  be  made,  uses  the 
property  within  the  boundary  lines  of  a  pro- 
posed street  opening  after  the  passage  of  the 
ordinance  to  appropriate  for  such  purposes,  he 
does  so  at  his  own  risk  and  cannot  recover  for 
any  improvements  or  erections  placed  thereon 
after  the  passage  of  such  ordinance*— Ed.  Legal 
News.) 

Millard,  J. 

October  2d,  1893,  the  Common  Council 
of  the  City  of  Toledo  passed  an  ordinance 
to  condemn  Certain  property,  fully  set  out 
in  said  ordinance  and  in  the '  application 
filed  in  this  court,  to  open  Islington 
street  from  Cherry  street  to  Fulton  street, 
etc. 

A  portion  of  this  property  was  owned 
by  the  defendant,  John  G.  Bayer,  and 
was  then,  and  is  still,  used  by  him  in  his 
business  of  florist  and  market  gardner. 
Some  time  during  the  months  of  October 
or  November  1893,  and  after  the  pass- 
age of  the  above  ordinance  by  the  City 
council,  Defendant  Bayer  took  down  cer- 
tain hot-houses  or  green  houses,  which 
stood  partly  on  the  land  proposed  to  lie 
taken  by  the  city,  and  partly  on  the  ad- 
jacent land  owned  by  defendant  and  re- 


constructed them— one  entirely  on  the 
land  proposed  to  be  taken  by  the  city  and 
the  other  with  some  Ave  or  six  feet  of  its 
entire  length  upon  such  land,  or  within 
the  line  of  the  proposed  street.— The  first 
is  known  in  this  proceeding  as  the  "Pars- 
ley House"  and  the  second,  or  one  partly 
within  the  lines  of  the  proposed  street,  as 
the  ''Violet  House." 

An  old  boiler  was  also  brought  front 
some  other  point  and  placed  in  the  boiler 
house  within  the  lines  of  this  proposed 
street. 

Upon  i nquiry  as  to  the  value  of  this 
boiler,  objection  is  raised  by  the  counsel 
for  the  city,  who  make  the  claim  that 
the  City  of  Toledo,   when   it  passed  the 
above  ordinance,    thereby    appropriated 
said  property  to   ii.s  own   use,    and  that 
compensation  is  to  be  made  by   the  jury 
for  property  taken  and  decrease  of  value 
of  the  remainder,  if  any,  as  of  the  date  of 
the  passage  of  that  ordinance.      That  if 
the  owner  to  whom  the  compensation   is 
to  be  made,  uses  the  property  within  the 
boundary  lines  of  a  proposed  street-open- 
ing after  the  passage  of  an  ordinance  to 
appropriate  for  such  purpose,  he  does  so 
at  his  own  risk  and  cannot  recover  for 
any    improvements  or  erections  placed 
thereon  after  the  passage  of  such  ordi- 
nance. 

In  considering  this  question  it  is  neces- 
sary to  keep  in  mind  that  actions  by 
municipal  or  public  corporations  are 
governed  by  a  distinct  and  separate  pro- 
vision of  the  constitution  from  those  by 
private  corporations  and  that  many  re- 
quirements of  the  statutes  authorizing 
appropriations  by  private  corporations,  as 
rail  roads  etc.,  do  not  apply  in  cases  by 
municipalities. 

See.  /o,  Ati.  /,  Constitution  provides 
that  "private  propertv  shall  ever  be  held 
inviolate,  but  subservient  to  the  public 
welfare.  When  taken  in  time  of  war  or 
other  public  exigency  imperatively  re- 
quiring its  immediate  seizure,  or  for  the 
purpose  of  making  or  repairing  roads, 
which  shall  be  open  to  the  public  with- 
out charge,  a  compensation  shall  be  made 
to  the  owner  in  money;  and  in  all  other 
cases    where  private  property  shall   be 
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taken  for  .puplic  use,  a  compensation 
therefor  shall  first  be  made  in  money, 
or  first  secured  by  a  deposit  of  money; 
and  such  compensation  shall  be  assessed 
by  a  jury;  without  deduction  for  benefits 
%to  any  property  of  the  owner. 

It  is  under  this  article  of  the  Constitu- 
tion of  Ohio,  that  these  proceedings  in 
which  we  are  now  engaged,  are  brought. 
Proceedings  of  like  nature  by  private- 
corporations  are  maintained  by  virturc 
of  Sec.  5,  Art  13  Constitution,  which 
reads  as  follows: 

''No  right  of  way  shall  be  appropriated 
to  the  use  of  auy  corporation,  until  full 
compensation  therefor  be  first  made  in 
money  to  the  owner,  irrespective  of  any  j 
benefit  from  any  improvement  proposed 
by  such  corporation,  which  compensation 
shall  be  ascertained  by  a  jury  of  twelve 
men,  in  a  court  of  record,  as  shall  be  pre- 
scribed by  law," 

Under  the  power  conferred  by  the  con 
stitution  the  legislature  has  passed  a  code 
of  laws  pertaining  to  appropriation  pro- 
ceedings, and  while  the  acts  under  the 
different  sections  of  the  constitution  are 
distinct,  the  provisions  for  appropria- 
tions by  private  corporations  appear  to 
have  received  more  careful  consideration 
or  definite  expression,  of  the  lawmakers, 
and  the  duties  of  the  appropriating  party 
arc  more  clearly  and  fully  set  out  in  the 
statutes,  than  those  of  public  or  munici- 
pal corporations. 

By  looking  at  some  of  the  provisions 
for  private  corporations  we  get  some 
light,  perhaps,  on  the  more  obscure  por- 
tions of  those  governing  the  public  cor- 
porations.   , 

By  referring  to  Tit.  II,  Chapter  8,  of  the 
Revised  Statutes — being  the  div.  relat- 
ing to  appropriation  of  property — we 
read. 

Sec  6414.  Appropriations  of  private 
property  by  corporations  must  be  made 
according  to  the  provisions  of  this  chap- 
ter. 

SfcC.  6415  Says  what  shall  be  done 
when  corporations  cannot  agree  with 
owner. 

Sec.  6416  Provides  for  filing  a  petition 
with  court,  when  parties  cannot  agree 


and  what  it  shall  contain,  and  requiring 
that  the  same  close  with  a  prayer  for  the 
appropriation  of  the  property. 

Sec.  6417  Provides  for  cases  when 
property  lies  in  two  or  more  counties. 

Sec.  6418  Provides  fo* summons  and 
service  on  parties,  and  6419  for  method 
of  service  upon  non-resident  owners  and 
for  time  of  hearing. 

Sec.  6420.  On  the  day  named  in  any 
summons  first  served,  or  publication  first 
completed,  the  Probpte  Judge  shall  hear 
and  determine  the  questions  of  the  exist- 
ence of  the  corporation,  its  right  to  make 
the  appropriation,  its  inability  to  agree 
with  the  owner,  and  the  necessity  for  the 
appropriation. 

Upon  these  questions  the  burden  of 
proof  shall  be  upon  the  corporation,  and 
any  interested  party  shall  be  heard. 

Sec.  6421  Provides  for  order  to  clerk 
and  sheriff  to  draw  sixteen  names  from 
the  jury  box  etc. 

The  succediug  sections  provide  for 
trial,  amendments,  adjournments,  filling 
of  paunel,  challenges,  oath  to  jurors, 
view  of  premises,  papers  to  go  with  jury, 
witnesses,  proceeding  when  structure  is 
partly  on  land  sought  to  be  appropriated, 
verdict,  when  and  how  corporation  may 
have  possession,  when  and  how  corpora- 
tions may  abandon  proceeding,  and  when 
action  may  be  brought  for  costs  and  ex- 
penses. 

Sec.  6436  #  .Provides  for  new  trial,  and 
the  subsequent  sections  relate  wholly  to 
independent  matters,  and  Section  644S 
gives  owner  the  right  to  institute  pro- 
ceedings to  condemn  when  corporation 
has  taken  possession  and  is  usiu^  lnnd 
which  lias  not  yet  been  appropriated. 

Sec.  6453  Is  the  last  of  the  chapter  on 
appropriations  and  is  as  follows: 

The  provisions  of  this  chapter  shall  not 
apply  to  proceedings  by#  state,  county, 
township, district  or  municipal  authorities, 
to  appropriate  private  property  for  pub- 
lic use,  or  for  roads  or  ditches;  and  in  all 
such  cases  it  shall  be  optional  with  such 
authorities  to  pay  the  judgment  rendered 
against  them  according  to  section  sixty- 
four  hundred  and  thirty  two,  or  to  pay 
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the  costs  and  decline  to  take  the  property 
sought  to  be  appropriated. 

Sec.  6452  Referred  to  in  last  above 
reads  as  follows: 

The  jury  shall  render  its  verdict  in 
writing,  signed  by  its  foreman,  to  the 
Judge,  who  shall  cause  it  to  be  entered 
on  record;  and  unless  for  good  cause 
shown,  upon  motion  to  be  filed  within 
ten  days  after  the  verdict  is  rendered,  a 
new  trial  be  granted,  the  Judge  shall  enter 
a  judgment  confirming  such  verdict.      Q 

The  foregoing  is  the  general  law  regu- 
lating appropriations,  and  is  varied  only 
by  special  statu' cs  which  we  will  con- 
sider later. 

Turning  to  Tit.  XII.  Div.  7  Ch.  3, 
relating  to  "appropriations  by  cites  and 
villages  of  private  property  to  public 
use." 

SKC.  2232.  Each  city  anl  village  may 
appropriate,  enter  upon  and  hold,  real 
estate  within  its  corporate  limits  for  the 
following  purposes,  but  no  more  shall  be 
taken  or  appropriated  {ban  is  reasonably 
necessary  for  the  purpose  to  which  it  -is 
applied:  1.  For  opening,  widening, 
straightening  and  extending  streets, 
alleys  aud  avenues;  and  for  20  other  pur- 
poses. 

Sec.  2232  Gives  power  to  appropriate 
for  openiug  streets  across  railroad  tracks 
etc. 

Sec.  2234.  No  improvement  requiring 
proceedings  for  the  condemnation  of 
private  property  shall  be  made  without 
the  concurrence  in  the  by-law,  ordinance 
or  resolution  directing  the  same,  of  two- 
thirds  of  the  whole  number  of  the  mem- 
bers elected  to  the  councik(66  V.  236.) 
-  Sec.  ?  235.  When  it  is  deemed  neces- 
sary by  a  municipal  corporation  to  ap- 
propriate private  property,  as  hereinbe- 
fore provided,  the  couucil  shall,  by  reso- 
lution, declare  such*  intent,  defining 
therein  the  purpose  of  the  appropriation, 
and  setting  forth  a  pertinent  description 
of  the  property  designed  to  be  appropri- 
ated; and  on  the  passage  of  such  resolu- 
tion, the  yeas  and  nays  shall  be  taken 
and  Altered  on  the  record  of  the  proceed- 
ings of  the  council..  (66  V.  236.) 

Sec.  2236.     Upon  the  passage  of  the 


resolution  by  the  requisite  majority,  ap- 
plication in  writing  shall  be  made  to  the  • 
Court  of  Common  Pleas  of  the  proper 
county,  or  to  a  Judge  thereof  in  vacation, 
or  to  the  Probate  court  of  the  county, 
which  application  shall  describe  as  cor- 
rectly as  possible,  the  property  to  be 
taken,  the  object  proposed,  and  the  name 
of  the  owner  of  each  lot  or  parcel  of  the 
property.  (66  V.  236.) 

This  section  of  the  statute,  when  com- 
pared with  section  64i6r,  providing  for  ap- 
propriation of  property  by  Private  Cor- 
porations, shows  the  indefiniteness  before 
mentioned,  of  the  provisions  of  tl|c  dis- 
tinct acts,  which' characterize  the  statutes 
for  appropriation  by  Public  Corporations, 
or  those  under  Sec.  19,  Art.  1,  Constitu- 
tion. 

By  Sec.  6416  The  Appropriating  cor- 
poration is  compelled  to  file  a  petition, 
duly  verified;  a  special  description  of  the 
property  sought  to  be  appropriated,  the 
work  to  be  constructed  thereon  and  sun- 
dry other  matters,  and  to  wind  up  witfr 
"a  prayer  for  the  appropriation  of  the 
property." 

.  While  by  this  section  2236*  the  only  re- 
quirement is  that  application  iu  writing 
shall  be  made  to  the  Court  of  Common  ~ 
Pleas,  or  a  Judge  thereof  in  vacation,  or 
to  the  Probate  court  of  the  county,  which  • 
application  shall  describe  as  correctly  as 
possible,  the  property  to  be  taken,  the 
object  to  be  proposed,  and  the  name  of 
the  owner  of  each  lot  or  parcel  of  the 
property. 

A  very  few  words  more,  providing  for  a 
prayer  of  their  desire,  would  have  saved 
much  perplexity. 

Sec.  2237  Provides  for  notice  to  be 
given  personally  in  the  ordinary  manner 
of  legal  process,  to  all  owners  or  agents 
resident  within  the  state  whose  place  of 
residence  is  known,  and  for  publication 
to  others  etc.  of  the  time  and  place  of 
making  the  application  provided  for  iu 
Sec.  2236. 

Skc.  2238  If  it  appear  to  Court  or 
Judge  that  such  notice  has  been  served 
five  days  before  the  time  of  aplication,  or 
has  been  published  as  provided  in  the 
preceding  section,  and  that  such  notice 
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is  reasonably  specific  and  certain  the 
Court  or  Judge  may  set  a  time  for  the  in- 
quiry into  and  assessment  of  Compensa- 
tion by  a  jury  of  twelve  men,  unless  all 
the  parties  agree  upon  a  less  number, 
.who  shall  be  duly  sworn  to  discharge  that 
duty.  (66  V.  236.) 

Sec.  2240  Provides  for  drawing  a  jury, 
filling  pannel  from  bystanders,  etc 

Sec.  2241  Provides  **the  inquiry  and 
assessment  shall  be  made  at  the  time  ap- 
pointed, unless  for  good  cause,  continued 
to  another  day." 

Sec.  2242  Provides  for  a  view  of 
premises  by  jury. 

Src.  2243  Provides  for  the  appoint- 
ment of  guardian  ad  liiim  in  proper  cases. 

Sec.  2244  For  a  more  full  and  accurate 
description  of  lots  etc,  when  desired. 

Sec.  2245  For  mode  of  assessing  by 
jury  and  opening  and  closing  case  by 
counsel  and  other  rules. 

Sec.  2246  Relates  to  a  verdict  in 
whole  or  in  part. 

Sec.  2247  When  the  assessment  has 
been  made  by  the  jury,  the  Court  shall 
make  such  order  as  to  payment  or  deposit 
by  the  Corporation  as  may  seem  proper, 
such- order  shall  designate  the  time  and- 
plate  of  payment  or  deposit,  the  person 
entitled  to  receive  payment,  and  the  pro- 
portion payable  to  each;  and  the  Court 
may  require  adverse  claimants  for  any 
part  cf  the  money  or  property,  to  inter- 
plead, and  fully  determine  their  rights  in 
the  fame  proceeding. 

Sec.  2248.  The  Court  may  direct  the 
time  and  manner  in  which  possession  of 
the  property  condemned  shall  be  taken 
or  delivered,  and  may,  if  necessary,  en- 
force and  order  giving  possession.  Other 
sections  down  to  2260  provide  for  special 
features,  error,  appeal  &  etc.,  but 

Sec.  2260  provides  that,  when  a  muni- 
cipal corporation  makes  an  appropriation 
of  land  for  any  purpose  specified  in  this 
chapter,  and  fails  to  pay  for  or  take  pos- 
session of  the  same  within  six  months 
after  the  assessment  of  compensation 
shall  have  been  made,  as  hereinbefore 
provided,  the  right  of  the  corporation  to 
make  such  appropriation  on  the  terms  of 
the  assessment  so  made,  shall  cease  and 


determine ;  and  any  land  so  appropriated 
shall  be  relieved  frort^ all  incumbrance 
on  account  of  the  proceedings  in  such 
case,  or  the  resolution  of  the  council  mak* 
ing  the  appropriation  ;  and  the  judgment 
or  order  of  the  court,  directing  such  as- 
sessments to  bfc  paid,  shall  cease  to  be  of 
any  effect,  except  as  to  costs  adjudged 
against  the  corporation. 
•  By  reference  to  chapter  13  Div.  8  Tit. 
XII  being  the  chapter  relating  to  Streets. 
We  find  the  latest  of  the  laws  affecting 
street  openings. 

Sec.  2642.  When  it  is  deemed  neces- 
sary by  the  council  of  any  municipal  in- 
corporation to  open,  extend,  straighten, 
narrow  or  widen  any  street,  alley,  or 
public  highway  within  the  limits  of  such 
corporation,  the  council  shall  provide  by 
ordinance  for  the  same ;  such  ordinance 
shall  briefly,  and  in  general  terms,  des- 
cribe the  property,  if  any,  to  be  appropri- 
ated for  such  purposes  ;  and  the  proceed- 
ings for  such  appropriation  shall  be  as 
provided  in  chapter  three ;  division  seven 
of  this  title,  (70  V.  127). 

This  last  Section,  2642  is  at  variance 
with  sections  2234  and  2235  of  the  general 
provision  of  chapter  3,  division  7,  but  the 
usual  and  well  known  rule  applies  here, 
for  construeing  statutes,  that  when  there 
is  a  general  provision  in  regard  to  the 
method  of  procedure  regarding  several 
subjects,  followed  by  a  special  provision 
as  to  the  procedure  in  regard  to  one  or 
more  of  the  subjects,  the  special  provision 
will  govern. 

We  see  by  this  review  of  the  statutes, 
and  the  constitutional  provisions  on  which 
they  are  founded  that  widely  different  ac- 
tion by  or  in  court  is  required  when  a 
municipal  corporation  seeks  to  take  pri- 
vate property  from  what  is  required  of  a 
private  corporation. 

Should  a  Rail  Road  Company,  for  in- 
stance, desire  to  take  for  a  right  of  way 
this  same  property  rtow  sought  for  Isling- 
ton street,  it  would  have  to  file  a  duly 
cerified  petition,  with  proper  prayer  &c. 
Then  would  follow  proof  to  court  of  the 
Legal  Existence  of  the  Corporation  desir- 
ing to  appropriate ;  its  right  to  make  the 
appropriation  ;  its  inability  to  agree  with 
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the  owner,  and  the  necessity   of  the  ap- 
propriation. 

In  establishing  these  four  jurisdictional 
facts,  ithc  burden  of  proof  wou'd  be  on 
the  corporation ,  and  any  interested  party 
would  have  a  ri..ht  to  contest  any  or  all. 
and  should  the  corporation  fail  to  show  to 
the  Court  of  the  "existence  of  any  of  these, 
it  would  fail  to  make  its  case  and  the  ac- 
tion would  be  dismi  scd  by  the  court. 

In  the  case  now  before  us,  of  the  muni 
cipial  corporation  desiring  this  same  pro- 
perty for  a  public  road,  no  .e  of  these  j 
jurisdictional  facts  or  the  preliminary 
steps  leading  up  to  the  action  of  the  court 
are  left  to  the  discretion  of  court :  but  on 
the  contrary  the  right,  the  necessity,  and 
the  inability  to  agree  are  all  determined 
by  the  common  council  before  applying 
to  court.  The  council  provides  for  the 
appropriations  by  ordinance,  briefly  and 
in  general  terms  describing  the  property 
required. 

The  passage  of  the  ordinance  by  the 
council  places  the  municipal  corporation 
in  as  advanced  a  state  of  procedure  at 
least  as  a  private  corporation  would  be 
after  court  had  determined  in  its  favor 
the  jurisdictional  questions.  The  next 
step  for  the  municipal  corporation  is  to 
file  an  application,  instead  of  a  verified 
petition,  with  court,  in  which  shall  be 
described  as  correctly  as  possible  the  pro- 
perty to  be  taken,  the  object  proposed, 
and  the  name  of  the  owner  of  each  lot  or 
parcel  of  land,  and  a  subsequent  provision 
is  made  for  notice  to  parties  of  time  of 
hearing.  The  first  action  required  of  court 
is  when,  as  provided  in  section  2238.  If  it 
appears  to  court  or  judge  that  the  requis- 
ite notice  has  been  given  parties  five  days 
before  the  time  of  aj  plication,  or  publica- 
tion duly  made,  and  that  such  notice  is 
reasonably  specific  and  certain,  the  court 
may  seta  time  for  the  inquiry  into  and 
assessment  0/  compensation  by  a  jury  of 
twelve  men,  unless  all  parties  agree  upon 
a  less  number.  In  case  of  a  railroad  or 
other  private  corporations  the  law  requires 
sixteen  names  drawn  from  jury  box,  and 
so,  as  all  though,  there  is  a -perfect  separa- 
tion of  requirements  as  to  the  two  classes 
of  corporations. 

After  the  submission  to  the  jury  and 


verdict  rendered  the  divergence  between 
the  two  classes  of  corporations  is  even  more 
marked.  In  the  case  of  private  corpora- 
tions appropriating  property,  the  court * 
has  nothing  to  do  with  contest ng  claim- 
ants to  the  land  or  proceeds  of  property 
appropriated,  while  in  the  case  of  the 
municipal  corporation,  the  court  can 
o  der  as  to  »thc  payment  or  deposit  of 
money  as  it  sees  fit  andean  order  adverse 
claimants  to  interplead  and  fully  deter-, 
mine  their  rights  in  the  same  proceeding. 
The  court  can  also  direct  the  time  and 
manner  of  taking  possession  of  the  pro- 
perty and  enforce  its  orders  as  to  posses- 
sion. 

If  no  order  is  made  the  municipality 
nuist  take  the  property  within  six  months 
after  the  assessment  of  compensation- or  ' 
its  rights  cease  and  determine,  and  in  the. 
language  of  section  2260.,  any  land  so  ap- 
propriated shall  be  relieved  from  all  in- 
cumbrance on  aqcount  of  the  proceed- 
ings in  such  case,  or  the  resolution  of  the 
council  making  the  appropriation. 

I  have  dwelt  on  the  provisions  of  the 
constitution  and  the  appropriation  stat- 
utes thereunder,  as  they  are  the  soijrce  of 
all  rights  and  obligations,  and  because  so  . 
very  few  decisions  have  been  made  on 
the  point  involved  by  courts  of  Ohio. 

The  determination  of  courts  of  other* 
states  can  help  us  but  very  little,  as  we 
know  not  their  constitutional^ or  statutory 
provisions.  My  study  has  carried  me 
clear  from  my  former  ideas  on  the  effect 
of  the  ordinances  passed  by  the  council 
and  of  the  part  the  court  had  to  do  in  ap- 
propriation cases ;  and  as  I  now  read  sec- 
tion 1 9 art.  1  constitution,  and  the  sections 
of  the  statutes  regulating  the  appropria- 
tions by  municipal  corporations,  a  new 
light  is  given  and  much  that  was  before 
ambiguous  disappears.  By  dropping  out 
of  the  constitutional  provision  the  words 
not  necessary  in  this  particular  case,  it 
will  read,  *'  Private  property  shall  ever  be 
held  inviolate,  but  subservient  to,  the 
public  welfare.  When  taken  in  time  of 
war,  or  for  the  purpose  of  mating  or  re- 
pairing roads,  which  shall  be  opeu  to  the 
public  without  charge,  a  compensation 
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shall  be  made  to  the  owner  in  money." 

Tiat  the  law  makers  hare  considered 
that  when  a  u.unicipal  corporation  want- 
ed land  for  opening  a  street,  &  etc.,  they 
appropriated  it  by  resolution  or  ordinance 
duly  passed  by  the  council  for  that  pur- 
pose is  apparent  in  all  the  acts  regulating 
the  subject,  and  that  the  jury  provided  for 
is  only  required  to  assess  the  compensa- 
tion for  such  property  so  appropriated  is 
equally  clear.  Read  portions  or  all  of  a 
fwW  sections  in  this  point  of  view. 

Sec.  2232.     Each  city  and  vi  lage  may 
appropriate,  enter  upun  and  hold  real  es- 
tate within  its  corporate  limits    *    *     * 
for  opening,  widening,  straightening  and 
extending  streets,  alleys  and  avenues. 

Skc.  2235.  When  it  is  deemed  neces- 
sary by  a  municipal  corporation,  to  ap- 
propriate private  property  *  *  *  the 
council  shall,  by  resolution  declare  such 
intent,  defining  therein  the  purpose  of 
the  appropriation,  &  etc. 

Skc.  2238.     If  it  appears  to  court    * 
that  notice  has  been  served  five  days  be- 
f ere  the  time  of  the  application    *    *    * 

*  *  the  court  or  judge  may  set  a  time 
for  the  inquiry  into  a/.d  assessment  of 
compensation  by  a  jury  etc. 

Section  2260.  When  a  municipal  cor- 
poration make?  an  appropriation  of  land 

*  *  *  *  and  fails  to  pay  for  or  take 
possession  of  the  same  within  six  months 
after  the  assessment  of  compensation  shall 
have  been  made  *  *  *  the  right  to 
make  such  appropriation  on  the  terms  of 
the  assessment  *  *  shall  cease  and  de- 
teimine,  and  any  lands  so  appropriated 
shall  be  relieved  from  all  incumbrance  on 
account  of  the  proceedings  in  such  case, 
or  the  resolution  of  the  council  making 
the  appropriation. 

That  this  was  the  view  taken  by  Judge 
Saylor,  of  the  Hamilton  County  Common 
Pleas  Court,  is  evident  from  his  decision 
in  Cincinnati  vs  StriMy.jo  Weekly  Law 
Bui.,  249,  When  he  says,  'In  an  action 
to  assess  the  compensation  to  propertv 
owners  for  the  appropriation  of  their  pro- 
perty by  municipal  corporations  for  public 
s'.reet  purposes,  compensation  shall  be 
awarded  for  its  value,  at  the  time  of  the 
passage  of  the  condemnation  ordinance. 


The  same  dine  of  determination  is  reco- 
gnized in  the  discussion  by  court  in  the 
case  of  Taylor  vs  J  he  City  of  Columbus% 
by  Franklin  County  Circuit  Court,  at  Jan- 
uary  term  1892,  6  Cir.  Court  reports  224. 
As  to  the  contention  of  counsel,  that  this 
vi  w  is  wrong  because  "  it  would  be  tak- 
ing the  property  from  a  citizen  without 
his  having  his  day  in  court,"  we  find 
that  this  view  was  discussed  and  decided 
in  the  case  of  Strauss  7*s  Ci  cinuati,  re- 
ported in  24  V/.  L.  />.  422,  Superior  Court 
of  Cincinnati,  as  was  the  same  question 
by  Judgi  Taft  in  the  case  of  Singtiorth 
vs  Cincinnati,  reported  in  2j  W.  /..  JJul 
page  for. 

The  subject  of  the  constitutionality  of 
this  mode  of  taking  property  is  also  dis- 
cussed and  upheld  in  the  case  of  Caldwell 
vs  Village  of  Carthage \  </o  O.  S.%rcp.  $34 
and  is  there  held  that  thii  is  not  a  4 '  taking 
of  property  without  due  process  of  law." 

If  these  views  are  right  the  City  appro- 
priated this  property  for  Islington  street 
opening,  011  October  2nd,  1S93,  and  im- 
provements made  thereon  after  that  date 
were  so  made  at  the  risk  of  the  party  so 
placing  them.  •  While  this  view  mav 
work  a  hardship  for  the  owner,  the  same 
will  arise,  not  from  the  fa;  It  of  tl  c  law  as 
interpreted  by  our  courts,  but  from  the 
owner  not  understanding  the  law,  and  as 
I  sec  no  way  to  avoid  this  conclusion, 
compensation  wilt  be  awarded  as  of  Oct- 
ober 2nd,  1893. 

SUPREME  COURT  NEW8. 


Columbus,  O.,  June  5, 1894. 

The  following  causes  were  filed  in  the 
Supreme  Court  last  week  and  the  first 
two  days  of  this  week: 

^S-^llie  C  &  C  Ry  Co.  vsNoah  Mast. 
Error  to  the  Circuit  court  of  Tuscarawas 
county.  Baldwin  &  Shields,  Canton,  for 
plaintiff;  Richards  &  McCul  lough.  New 
Philadelphia,  for  deft. 

4049— Jones,  Witter  &  C^».  et  al  vs  Mrs. 
J.  B.  Starffcr.  Error  to  the  Circuit  court 
of  Wayne  county.  Powell,  Rickets  & 
Black,  Columbus,  Johnson  &  Taylor, 
Wooster  and  S  N.  Coe,  Orrville,  forplffs; 
McClure  &  Smyser,  Wooster,  for  deft. 

4050— Albert  Shaw  vs  The  Prudential 
Ins  Co.  of  America.  Error  to  the  Circuit 
court  of  Montgomery  county.  John  M. 
Nutt  and  Mungcr  &  Kennedy,  Dayton, 
for  plflF;  O.  F.  Davisso  i,  Dayton,  for  "deft. 

4051— Walter  C.  Ong  and  Francis  C. 
McMillen,  formerly  partners  as  Ong  & 
McMiUcn  vs  Charlotte    Worden.     Error 
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to  the  Circuit  court  of  Cuvahoga  county. 
W.  S  Kerruish,  Cleveland,  for  pin*;  J.  E. 
Ingersoll,  Cleveland,  for  deft 

4052— John  W.  Calvert  vs  Lizzie  M. 
Russell,  William  C.  Wood,  and  Ralph 
Rickets.  Error  to  the  Circuit  court  of 
Morgan  county.  Ball  &  I  vers  McCon- 
nclsville,  for  plff;  Berry  «  Webber,  Mc- 
Connelsville,  for  defts. 

4053— The  f ol  Con  St  Ry  Co.  vs 
1  nomas  Sweeney,  The  L  S  &  M  SRy  Co.  ' 
and  The  city  of  Toledo.  Error  to  the 
Circuit  court  of  Lucas  county.  Baker, 
Smith  &  Baker,  Toledo,  for  plff;  John  F. 
k umler,  Frank  H.  Hurd  and  O.  S.  Bruur- 
back   Toledo,  fpr  defts. 

4054— The  TolConStRy  Co.  vs  The 
Tol  Elec  St  Ry  Co.  Error  to  the  Circuit 
court  of  Lucrs  countv.  Baker,  Smith  & 
Baker,  Toledo,  for  plff;  John  F.  Kuniler, 
Frank  H.  Hurd  and  O.  S.  Brumback, 
Toledo,  for  defts. 

4055—Jonn  T.  Crabbs  vs  Smiih  & 
Ozier,  John  E.  Smith  and  John  N.  Crabbs 
Error  to  the  Circuit  court  of  Richland 
county.  Donnel  &  Marriott,  Mansfield, 
for  plff;  Skiles  &  Skiles,  Shelby,  fordefts. 
-  4056— Upsom  Coal  Co.  vs  Annie  Peter- 
son, admx,  etc.  Error  to  the  Circuit 
court  of  Perry  county.  J.  B.  Jones,  New- 
ark, and  Ferguson  &  Johnston,  New  Lex- 
ington, for  plff;  Butler  &  Butler  and  W. 
f .  Lewis,  New  Lexington,  for  deft. 

4057— John  H.  Cox  vs  Maiy  A.  Rose, 
Otho  K.  Cox  and  Catherine  Cox.  Error 
to  the  Circuit  court  of  Richland  county. 
W.S.Kerr,  Mansfield,  for  plff;  W.  S. 
Kerr,  Bradford  &  Moorhouse  and  D,  Dir- 
lam,  Mansfield,  for  defts. 


SUPREME  COURT  PROCEEDINGS. 


Causes  up  to  and  including  No.  5075  on 
the  General  Docket  are  called  and  sub- 
mitted. 

Tuesday,  June  5,  1894. 

.    General  Docket.  . 

2403— John  B.  Man  nix  et  al,  vs  Isaac  J. 
Miller  et  al,  Trustees.  Error  to  the  Cir- 
cuit court  of  Hamilton  county.  Jndg- 
ment  affirmed. 

2423— John  B.  Mannix  et  al,  vs  Isaac  J. 
Miller  et  al,  Trustees..  Error  to  the  Cir- 
cuit court  of  Hamilton  countv.  Judg- 
ment affirmed.  Dickman,  C.  J.  and 
Spear,  J.,  dissent. 

2431— Wesley  M.  Cameron  vs  The  Vil- 
lage of  Winton  Place,  etc.  Error  to  the 
Circuit  court  of  Hamilton  county.  Judg- 
ment affirmed. 

2444— Milton  Sater,  Adm'r  etc,  vs  Geo. 
Kocher.  Error  to  the  Circuit  court  of 
Hamilton  county.    Judgment  affirmed. 

2834— William  H.  Campbell  vs  Samuel 
B.  Woodward.  Error  to  the  Circuit  court 
of  Warren  county.    Judgment  affirmed. 


Dickman„C.  J..  andBurket,  J., dissented. 

2873-  J.  H  Hillermaii  vS  M.  A.  Pounds, 
Sheriff  etc.  Error  to  the  Circuit  court  of 
Cuyahoga  county.    Judgment  affirmed. 

2876— Elizabeth  L<  Miller  vs  Margaret 
K.  Atherton,  Error  to  the  Circuit  court 
of  Licking  county.  Judgment  affirmed. 
Williams  and  Miushall  JJ.,  dissent. 

2897— Thomas  B.  Gilbert  et  al,  vs  Geo. 
H.  Lewis  et  al,  Partners.  Error  to  the 
Circuit  court  of  Hancock  county.  Judg- 
ment affirmed. 

2903— Williams  Rush  et  al,  vs  John 
Rush  et  al.  Error  to  the  Circuit  court  of 
Ashland  connty.    Judgment  affirmed 

2905— Joseph  B.  Brubaker  vs  Walter 
McGuire.  Error  to  the  Circuit  court  of 
Ashland  county.    Judgment  affirmed. 

2906—  Sumuel  .Slawson,  Adm'r.  vs  Asa 
A.  Gardner,'  Adm'r.  Error  to  the  Circuit 
court  of  Morrow  county.  Judgment  af- 
firmed. 

2921 — Elmer  E.  Black  vs  Mary  V.  Her- 
bert et  al.  Error  to  the  Circuit  court  of 
Columbiana  countv.    Judgment  affirmed. 

3227— The  Toledo  Consolidated  St.  Ry. 
Co.  vs  The  Toledo  Electric  St.  Ry.  Co.  et 
al.  Error  to  the  Circuit  court  of  Lucas 
county.  Dismissed  by  consent  of  parties 
at -costs  of  plaintiff. 

3273— The  Tuscarawas  Valley  Coal 
Company  vs  Thomas  E.  Beans.  Error  to 
the  Circuit  court  V  Tuscarawas  county. 
Dismissed  at  costs  of  plaintiff  by  consent. 

3935— Joseph  S.  Tilden  ettd.  vs  Charles 
C.  Reid  Eq-or  to  the  Circuit  court  of 
Portage  county.  Dismissed  for  failure  to 
file  printed  record. 

3946— The  Pittsburgh  &  Wheeling  Coal 
Co.  vs  Gustave  Estievenard.  'Error  to  the 
Circuit  court  of  Bel mont  county.     Dismis- 
sed for  failure  to  file  printed  record. 
Motion  Docket. 

2 14 1— The  Wabash  Railroad  Co.  vs  The 
City  of  Defiance.  Motion  by  plaintiff  for 
injunction  in  cause  No.  3965,  on  the.  Gen- 
eral Docket.  Motion  allowed,  the  plain- 
iff  to  give  bond  in  the  sum  of  $10,000  to 
the  satisfaction  of  the  Clerk  of  the  court. 

2178^-The  Mt.  Adams  &  Eden  Park 
Inclined  Railway  vs  Daniel  Peppard.  Mo- 
tion by  plaintiff  to  re-instate  cause-  No. 
2927,  on  the  General  Docket.  Motion 
allowed. 

2179— John  A.  Romans  vs  the  State  of 
Ohio.  Motion  by  plaintiff  to  advance 
cause  No.  3779,  on  the  General  Docket.. 
Motion  allowed. 

2181— The  Wabash  Railroad  Co.  vs  The 
City  of  Defiance.  %M6tion  by  deft  to 
advance  cause  No.  3965,  on  the  General 
Docket     Motion  allowed. 

2182— B.  J.  Redmond  vs  The  Harris 
Stove  Pattern  &  Machinery  Co.  Motion 
by  plaintiff  to  re-instate  cause  No.  2840, 
on  the  General  Docket.  Motion  overruled. 
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TOcdo  Sfgal  Dtorcs.- 

OFFICIAL  LAWTOORNAL  OF  LUCAS 
COUNTY,  OHIO. 

In  the  mutter  of  the  designation  of  a  daily  Law 
Journal  in  Lucas  Country  As  reuuircH'by  Sec.  t 
of  an  Act  passed  ADril^th^'ib&t  nud. amended 
Feb'y  25,  18S6,  entitled  "An  Act  relating  to  the 
posting  of  court  calendars  "and  legal  not  teen  in 
certuiu  counties,"  as*  amended  Muy  9,  1S94,  the 
Judges  of  the  Courts'of  Recird  in  said  County 
other  than  the  Circuit  Court,  herehv  jninrl v  des- 
ignate the  TQLJSPb  LEGAL  XKWS,  h 'daily 
law  journal  published  in  said  Coantr,  as  the 
journal  wherein  until  the  further  order  of  said 
Judges,  shall  he  publish ed*aU  the  notices  adver- 
tisements, abstracts  and  matters  and  thing*  spe- 
cified or  referred  to  in  said  Section  1. 

Gilbert  Harmon, 

Rblbbn  C.  Lummox, 
Approjred   {  '  Isaac  P.  Pu«si.kv, 

Judges  of  Common  Phsas. 

T.  L  Mii.lakd.  Probate  Ind^e. 


Weekly  edition,  $3.00  f**r  Year,  payable  quar- 
ter] v  in  advance.    .Ou  trial  for  three  months,  75c. 

Publish  ml  everr  Saturday  by  The  Toledo  Legal 
New*  Co.,  Toledo,  O.    . 

A.  L.  Si.f.kpbk,  Editor. 

C.  G.  Wilkinson,  Business  Manager. 


Entered  at    the  postoffice  at  Toledo,  0„  as  sec- 
ond-class mail  matter.  x    -* 


SATURDAY.  JUNE  16,  iS*. 


XOBLESSE  OBLIGE. 

A  species  of  journal  ism,  unique-  to  sav 
the  least  appeared  hi  the  last  issue  of  the 
Weekly  Law  Bulletin.  We  refer  to  the 
following  magnanimous  remarks  which 
were  appended  to  the  Editorial  comments 
of  the  Law  Bulletin  on  Judge  Ricks'  de- 
cision ;  "  As  we  had  to  pay  $11.70  to  the 
Clerk  of  the  U.S.  Circuit  Court.  .afCl  eve- 
land,  to  promptly  secure  a  copy  of  the 
decision  in  the  case  of  Meyers  vs  Shields, 
on  account  of  its  great  importance ,  we 
would  rather  not  see  other  papers  reprint 
this  decision  from  the  Bulletin. " 

Coming  from  a  Journal  which  sutoists, 
very  largely  upon  matter  taken  from  other 
Law  Journals,  and  for  which  no  credit  is 
ever  given,  such  a  request  is  a  most  re- 
markable exhibition  of  ignorance,  or 
cheek,  or  both. 

In  the  same  issue  of  the  Law  Bulletin 
there  are  two  Circuit  Court  decisions, 
from  Wood  County,  taken  bodily  from 
the  Legal  News,  and  unblushing  pub- 
lished without  the  slightest  reference  to 
our  paper.  This  piratical  policy  has  been 
practiced  upon  us,  by  the  Law  Bulletin, 


J  ever  since  our  paper  was  started,  and 
i  always  without  giving  us  credit,  in  any 
1  man  nee,  ft>r  the  decisions 
j  Even  matters  which  were  handled  hi 
!  an  Edi'o.ial  maimer  in  the  Legal  News 
became  prey  for  the  Law  Bulletin  and 
appeared  verbatim,  but  without  credit.  - 

We  have  not,  so  far,  had  occasion  to 
use  anything  froni  the  Law  ftulletm,  but 
'W£  have  printed  a  large  amount  of  valu- 
able matter  from*  other  Law- Journals ; 
not,  however,  without,  in  every, instance, 
giving  them  credit  for  such  decisions  .as 
were  taken  from  their  columns 

Still  the  Editior  of  the  law  Bulletin  is 
evidently  alarmed  about  that  eleven  dot- 
ar  case, — The  novelty,  and  expense,  of 
getting  a  decision  in  a  legitimate  manner 
has  jarred  our  esteemed  contemporary 
into  a  childish  and  unnecessary  request.' 
We  publish' the  decision,  for  which  Lel 
paid  eltfen  dollars  and  severity  cents,  in 
his  number^  of  the  Legal  News,  but  we 
did  not  take  it  from  the  Law  Bulletin.  It 
came  to  us  last  week,  through  the  court- 
esy of  U.  S.  Court  officials,  but  as  we  had 
other  matters  in  type,  it  was  necessary  to 
delay  publication  for  a  ,weck.  At  that 
time  we  did  not,  of  course,  know  that,  the 
Law  Bulk  tin  was  living  through  the  or- 
deal of  paying  for  a  decision ;  in  fact  our 
observation  had  led  us  to  believe  said 
journal  ^ould  not  deem  it  necessary  to 
do  more  than  copy  it  from  our  paper  or 
some  other^Law  Journal  and  offer  it  then 
as  matter  secured  by  and  belonging  to  it- 
self;  but,  shades  of  Cicero,  it  paid  eleven 
dollars  and  seventy  cents  for  the  decision 
and  now  would  hot  like  to  see  it  publish- 
ed in  any  other  paper.  All  other  journals 
should  suspend  business  at  once,  or  con- 
cede to  the  Law  Bulletin  its  imaginary 
copy  right,  and  allow  it  to  go  on  orTeriug 
stolen  stuff  as  its  own  without  objection. 

The-policy  of  the  Law  Bulletin  is  not 
legitimate  journalism  in  any  field.  There 
is,  throughout  the  country,  on  the  part  of 
reputable  publications,  a  continual  protest 
against  such  disreputable  methods,  but  to 
a  certain  class  of  publications*  "profes- 
sional courtesy/'  is,  will  always  be  an  ab- 
struse term.  Fortunately,  however,  the 
practice  of  copyings  without  giving  credit. 
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eventually  brings  its  just  reward.  .With  an 
intelligent  people  it  stamps  the  guilty 
publication  as  unreliable,  as  well  as  des- 
picable. No  intelligent  editor  presumes 
that  subscription  or  exchange  with  an- 
other publication  gives  him  a  ri^ht  to 
republish  its  contents  as  his  own,  at  least, 
for  use  in  the  same  or  the  ordinary  form. 

Our  practice  and  policy  has  been  and  will 
continue  to  be.  simply  this :  All  decisions 
purporting  to  be  our  own  are  taken  by 
expert  stenographers ;  and  we  pay  for 
them,  sometimes  considerably  more  than 
' eleven  dollars  and  seventy  cents.  Deci- 
sions or  clippings  from  other  Law  Journals 
arc  credited  to  the  proper  papers;  "We 
do  this,  not  only  in  justice  toothers  but 
in  justice  to  oui selves;  our  own  decis- 
ions are  correct,  we  know  ;  those  taken 
from  other  publications  we  btlieveto  be 
equally  reliable,  but  wc.do  not  offer  them 
as  our  own  and  believe  our  subscribers 
have  a  right  to  the  autl.oritv  on  which 
we  base  the  publication  of  them. 


An  opinion  by  Mr.  Justice  GrautTSu- 
premc  Court  of  Michigan,  in  Globe  Itvn 
Works  Co.  vs.  Steatncr/-  /?.  Ketcham,  *d, 
was  filed  Juiie  2d.  The  action  was  a  pro- 
ceeding to  enfi  rce  a  lien  under  the  water 
craft  law  of  Michigan,  which  is  similar  to 
the  water  craft  law  of  Ohio,, for  boiler  and 
attachments,  etc. ,  furnished  and  used  in 
building  and  equipping  the  steamer  J.  B. 
Ketcham  2d.  '  The  defense,  by  demurrer, 
was  that  the  complaint  did  ndt  set  forth 
a  cause  of  action  cognizable  by  the  State 
Court  and  could  only  be"  maintained  in  a 
Court  of  Admiralty.  The  Court  said,  in 
part:  '  "The  fundamental  error  on  the  part 
of  the  defendant  lies  in  the  apparent 
assumption  that  the  machinery  in  the 
presiit  case  was  furnished  under  a  mari- 
time contract  Whatever  may  once 
have  been  the  rule,  it  is  now  established 
beyond  controversy  that  con  tracts  for  the 
construction  of  vessels  and  for  the  furn- 
ishing of  materials  therefor,  before  they 
are  launched,  are  non-maritime,  and  that 
liens  and  proceedings  to  enforce  such 
liens  are  under  state  control,  and  may  be 
enforced    in.   State    Gourts.     The  latest 


enunciation  of  the  doctrine  by  the  Su- 
preme Court  of  the  U  S.  is  found  in  the 
case  of  /.  E  Rumbell,  //?  £/.  5.  //, 
where  it  is  said  "It  is  now  settled  that  a 
contract  for  building  a  ship,  being  a  coni- 
tra^Umade  on  land,  is  not  a  maritime 
contract,  and  iliat  a  Hen  to  secure  it  given 
by  a  local  statute,  is  not  a  maritime 
lien,  nnd  cannot  therefore  be  enforced  in 
Admiralty. 


The  Supreme  Court  of  New  Hampshire 
in  the  celebrated  Almy  Case,  recently  re- 
ported in  22  L.  R.  A.  744,  decided  that 
the  constitutional  right  of  atrial  by  jury 
was  not  violated  by  a  statute  authorizing 
the  court,  without  a  jury,  to  determine 
the  degree  of  the  crime  on  a  plea  of  guilty 
of  murder.  The  cotrrt  said,  "It  is  enough 
that  the  legislature,  in  the  exercise,  of 
the  power  with  which  it  is  invested  by 
the  Constitution,  has  provided,  at  the 
option  of  the  accused,  a  mode  of  trial  in 
capital  cases  without  the  intervention  of 
the  jury. '  and  that  the  defendant  has 
availed  himself  of  thcoption." 


The  question  of  admitting  evidence  of 
the  payment  of  the  similar  claim  of  a 
third  person  as  an  admission  of  liability 
on  a  claim  in  suit  is  discussed  at  length 
by  Chief  Justice  t)oe  in  a  New  Hampshire 
case,  Cot  burn  vs  Croton,  22  L.  R.A.  76?, 
in  which  it  is  decided  that  the  admissibil- 
j  ity  of  such  evidence  is  a  preliminary 
question  of  fact  for  the  presiding  justice,' 
'depending  on  the  question  whether  it  was 
paid  as  an  admission  of  liability  or 
whether  the  object  of  payment  was  to 
buy  a  peace  that  would  cost  less  than  lit- 
igation. 

The  examination  from  libality  for  libel 
or  slander  in  respect  to  words  used  in  "  a 
judicial  proceeding  is  applied  in  Cooper 
rs  JViifips,  22  L.  R.  A.  4Yj6,  to  the  lan- 
guage of  a  witnessrand  a  note  to  the  case 
shows  the  general  doctrine  of  the  authbri- 
tics—  that  the  testimony  of  a  witness  is 
privileged  so  long  as  it  is  pertinent  to  the 
case. 
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1070— EH  Albaugh  vsB&ORR  Go. 
Praecipe  for  witness,  fiowen  &  Reiter, 
attvs. 

The  case  of  Craig  vsLE&WRR  Cp. 
went  t»j  the  jury  yesterday  afternoon  at 
4  o'clock.  A 1  a  late  hour  last  night  they 
had  not  agreed 

Toledo  ys  Burwell  will  be  taken  up  this 
morning.  The  case  will  probably  occupy 
the  day  and  a  portion  of  Monday. 

U72—L.  Sr  Langabaugh  etal  vs_S.  A. 
Baxter.     Stipulation  of  dissmissal 

1223— McDonald  vs  Tol  Con  St  Ry  Co. 
Reply.  Hurd,  Brumback  &  Thatcher, 
attys. 

"   Docket-Equity  Cases. 

1 1 73 — Tillotson  vs  Warner  et  al.  Journal 
entry  6-9-94 — This  day  came  the  parties 
by  their  Solictors  and  thereupon  came 
John  P.  Carrothers  •  and  the  Indus  M.  & 
Guar  Co.  and  represented  to  the  Court 
that  this  cause  by  agreement  between 
parties  represented  by  council  settled  and 
adjusted  and  moved  the  Court  for  an"  or- 
der ^Bufjrming  such  settlement  and  there- 
upon caine  the  defendant,  The  Thomp- 
son &  Houston  Elec,  Co.  by  its  attorney 
and  denied  that  as  to  it  this  cause  was 
settled  by  any  such  agreement  and  moved 
.  the  .Court  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  keep  in  cus- 
tody, the  bonds  of  the  Put-in-Bay  "Water 
Works  &  Light  &  kail  way  Co.,  pending 
the  further  order*  of  the  court.  And  it  ap- 
pearing that  i«i  pursuance  of  a  supposed 
settlement,  the  said  bonds  of  the  said  de- 
fendant the  Put-in-Bay  W  W  L  &  R  Co., 
87  in  number,  heretofore  iii'the  custody 
of  E.  W.  Tolerttin  have  been  distributed 
to  counsel  for  various  parties  in  interest 
in  this  cause;  And  it  further  appearing 
from  statements  made  in  open  court,  by 
the  respective  parties  in  possession  of  said 
bonds  that  LG.  Richardson  has  four,  Geo 
H.  Ketcham,  eleven,  J.  B.  Foraker,  67 
and  Clarence  Brown,  five  of  said  bonds  if 
is  ordered  by  the  court  that  said  parties 
do  each  retain  in  their  possession  the  said 
bonds  subject  to  and  rntil^the  further 
order  of  this  court. 

758T-Phi!ip  Knickle  vs  LE&WRR 
Co.,;  jury  waived,"  submitted  to  court, 
judgt  for  plff  fioo.    J.  E.  filed. 

1173— J.  K;  Tillotson  vs  H.  H.  Warner 
et  al,  motion  for  appointment  of  recr  to 
take  chatge  of  bonds  Put-in-B  iy  W  W  L 
&  R  Co.  Champion  &  Muir*  solrs  for 
Thomas  Houston  Co.     * 

1 163— Frank  B.  Craig  vsLE&WRR 
Co.,  verdict  for  plff,  damages  #15000. 

1  j  63 — Same  vs  Same,   motion  for  new 


trial.     W.  B.  Ritchie,  J.  M.  Lenimen,  W. 
E.  Hacked orn,  J.  B.  Cockrum.  attys. 

1 182  —The  Farmer's  Loan  &  Trust  Com- 
pany of  New  York  vs  The  Toledo  Ann 
Arbor  &  Northern  Michigan  Railroad' 
Company  et  al.  This  day  came  the  Inter- 
vening Petitioner  Robert  C.  Hobsou  bv 
Harvey  Scribner  his  attorney  and  on  his 
motion  it  is  ordered  that  the  matters  in 
issue  on  the  said  intervening  petition  of 
said  Robert  C.  Hobson  be  and  the  same 
hereby  are  referred  to  Mr.  Ivwin  Bclford 
who  on  account  of  his  experience  in  such 
matters  is  appointed  a  special  master  com- 
missioner for  that  purpose  with  all  the 
powers  usually  exercised  by  Masters  in 
Chancery.  It  is  ordered  that  said  special 
master  proceed  without  delay  to  henr  the 
said  matters, report  his  finding  of  fact  and 
con'  lusions  of  law  relative  to  said  matters 
and  also  the  evidence  submitted  upon 
such  hearing. 

1028 — The  village  of  Celina  vs  East 
Port  Sav  Bk.  Bill  to  open  up  a  jdgt. 
Dismissed.    To  be  reported* 

11 1 1  -and  li  1 12  -Bidwell  et  al  vs  iTol 
Con  St  Ry  Co.  Motions  for  leave  to  file 
supplemental  petition  making  new 
parties.  '  Motions  overruled.  To  -be  re- 
ported. 

L.  W.  Van  Pelt  vs  A.  F  Stowe,  admr 
etc.  Deposition  of  Susan  Siglcr  and 
Almira  Van  Pelt. 

Docket— Law  Cases. 

1209— John  Vought  vs  Penn  Co.  Pis- 
missed  without  prejudice. 

1222 — McDonald  vs  Gilliland.  Motion 
to  require  plff  to  make  petition  more  de- 
finite and  certain,  granted.  Plff  to  am- 
end instantcr  and  deft  has  leave  to  ans- 
wer in  15  days 

105 1 — H.  H.  Brundagc  et  al  vs  Dear- 
dorff,  et  al. 
Taft,  Circuit  Judge. 
•  The  first  exception  to  the  answer  is 
overruled  because  it  is  based  upon  the  in- 
sufficiency of  the  language  complained 
of.  I  think  the  language  complained  of 
is  impertinent  and  irrelevant  and  might 
have  been  stricken  out  on  that  ground 
but  the  exception  is  for  insufficiency  and 
therefore  will  he  overruled. 

The  second  exception  is  also  overruled, 
because  it  seems  to  me  that  the  answer  is 
sufficiently  responsive  to  the  averment  of 
the  bill'  with  reference  to  the  giving  of 
notice  of  the  fixing  of  the  time  and  place 
for  the  election. 

The  third  exception  of  the  answer  is 
sustained,  Complainant  is  entitled  to 
have  an  explicit  admission  or  a  denial 
npon  the  point  whether  the  notice  for  the 
election  which  was  given  gave  those  who 
voted  to  understand  that  the  result  of  . 
their  vote  would  be  the  adoption  of  the 
constitutional  amendments  proposed  with"  * 
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out  further  action  by  the  general  confer- 
ence ornot. 

The  fourtlf  exception  is  sustained  for 
the  same  reason. 

The  fifth  exception  is  overruled. 

It  is  not  material  how  the  report  of  the 
com  mission  was  prepared  and  how  the 
signatures  of  the  majority  of  that  com- 
mission were  obtained. 

The  6th  exception  is  overruled.  It 
seems,  to  me  that  the  averment  of  the 
answer  is  quite  responsive. 

The  exceptions  for  impertinence  are 
overruled.  The  theory  upon  which  the 
exceptions  for  impertinence  were  founded 
seems  to  be  that  the  answer  in  equity 
should  not  contain  evidence,'  but  there  is 
no  such  rule  of  pleading  in  equity.  An 
entry  will  be  drawn  in  accordance  with 
this  memorandum,  overruling  all  the  ex- 
ceptions except  the  3rd  and  4th  and  giv- 
ing the  deft  20  da vs  in  which  to  file  an 
amendment  to  their  answer  to  comply 
with -the  rul:ug  of  the  Court.  June  n, 
1894. 

1223— McDoun ell  vs  Con  St  Ry  Co.,  et 
al,  demurrer  of  the  City  of  Toledo.  C.  F. 
Watts,  Citv  Solr. 

1142— W.  I.  Greene  vs  Toledo.  Defj, 
by  order  of  Council  offers  to  confess  jdgt 
for  $2 1 1 .50  and  costs.  Accepted  and  jdgt 
according.     See  J.  E. 

Verdicts, 

1 158— Toledo  vs  Burwell,  et  al. 

Verdict  No  1.  Compensation  to  be 
paid  by  City  of  Toledo  to  B.  E.  Bullock 
and  P.  S.  Newton,  owners  of  lot  19  and 
40  and  Water  bJ.ks  36  and  37  the  sum  of 
520000  for  lands,  taken.  The  jury  also 
allowed  f4oo  for  a  leasehold  interest. 

8eparate  Verdict. 

Compensation  to  be  paid  by  City  of 
Toledo  for  that  part  e  J^  s  e  ^  sec  30  t  9 
s  r  8  e  lying  between  westerly  line  of  the 
plat  of  N  Tol  and  e  line  of  Stick nev's 
addn  and  between  Summit  st.  and  >Ian- 
mee  River;  also  blocks  21  and  22  plat  N 
Tol;  also  Water  block  42  subject  to  right 
of  way  T  A"  A  &  N  M,  appropriated  for 
public  park,  assessed  at  £33271.51. 


U.  S.   District  Opart. 


June  Term— Judge  Ricks  Presiding;. 

The  Grand  Jury  reported  June  8. 
The  following  indictments  were  returned 
against  parties  now  in  custody  Or  appre- 
hended. r 

891— Margaret  McMurphy,  perjury. 
%    892 — Isaac  Ridenour,  perjury. 

893— James  Cooley,  falsely  "pretending 
to  be  U  S  employe  to  defraud. 

894— Winfield  S.   Winters  and   James 


Cooley,  conspiring  to  commit  an  offense 
against  the  US. 

895— Chas  N.  Seward,  taking  letter 
from  Post  Office  ko  atatract  correspon- 
dence for  another  A 

896^-Chas  X^  Seward,  wrongfully  with- 
holding pension  mnoey  etc. 

897 — Chas  N.  Seward,  same  charge. 

898. — Same,  same  charge. 

899 -Winfield  S.  Winters  an  1  James 
Cooley,  procuring  the  making  jof  false 
affidavit. 

900  Chas  Gulliver  alias  Chas  Looka- 
pau^h,  unlawfvlly  making,  passing  and 
haying  in  possession  counterfeit  minor 
coin. 

90 1  —Matilda  Munchausen,  passing  and 
having  in  possession  counterfeit  coin. 

902— Albert  Munchausen,  same  charge. 

903—  Willis  Maxfield,  same  charge. 

904 — Wm  Shultz,  making  and  having 
in  possession  counterfeit  coin  and  for  hav- 
ing in  possession  niold  for  counterfeiting. 

905 — Ra*ty  lie  van,  aiding  in  counter- 
feiting minor  coin  of  the  U  S. 

906— David  Coakley,  taking  personal 
goods  from  barge  Brooklyn  with  intent 
to  steal  and  purloin  the  same. 

907— John  Sheridan,  same  charge. 

908— Margaret  Murphy,  presenting  and 
causing  to  be  presented  to  an  officer  of 
the    U   S  a  false  and  fraudulent  ♦claim 
against  the  government  of  the  U  S. 
In  Admiralty. 

169 -Jos  M  Eley  et  al  vs  The  Str 
Shrewsbury  et  al,  motion  to  set  asjde  cer- 
tain defaults.  Swayne.  Swayne  &  Hayes, 
Proctors. 

175— John  Dunsuth  et  al  vs  Barge 
Brooklyn,  towage  fao.v  F.  W.  Rick  en- 
baugh,  Proctor. 


TAXES. 

Action'  in  Equity  to  Enjoin  the  Collection  of 
Taxes  on  Property  Claimed  to  hate  been 
Illegally  Withheld  from  Taxation—Decision 
of  Judge  Kicks,  of  the  U.  S.  CirciiifCourt. 

CIRCUIT  COURT~OF   THE  UNITED 
STATES. 

Northern  District  of  Ohio.    Eastern  Division. 

In  Equity.  No.  5173. 
.  Harry  E  Meyers,  et  al.,  executor  of  the 
Estate  of  John  L.  Wood,  vs.  Joseph  C. 
Shields,  Treasurer  9X  Cuyahoga  County, 
6hio. 

Squire,  Sanders  &  DempScy,  of  Cleve- 
land, for  copiplainants. 

.  W.  L.  Avery,  of  Cincinnati,  and  T.  K. 
Dissettc,  Assistant  Prosecutor,  of  Cleve- 
land, for  defendant. 

Briefs  of  Boyhton  &  Horr,  and  Hoyt, 
Dustin  &  Kelley,  and  of  John  H.  Doyle, 
of  Toledo,  .for  Plaintiff*  in  cause    now 
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pending.  hnvolvMig  same  question,  ex- 
amined by  Court 

STATEMENT  OF  THE  CASE- 

This  is  a  Bill  in  Equity  filed  by  the 
complainants,  who  arc  non-residents  of 
Ohio,  to  enjoin  the  defendant,  who  is  the 
Treasurer  of  Cuyahoga  «>  County,-  Ohio; 
from  attempting  to  enforce  the  collection 
of  $183,658,50,  which  sum  it  is  averred 
stands  illegally  assessed  against  said  com- 
plainants on  account  of  taxes  alleged  to 
have  unlawfully  and  fraudulently  with- 
.  held  from  the  tax  duplicate  of  said  County 
by  the  deceased  for  the  years  1887,  1888, 
1889,  1890,  1891  and  1892. 

The  allegations  of  the  bill  are  that  the 
complainants  are  the  duly  appointed  Ex- 
ecutors of  John  L.  Woods,  who  died  on 
March  27th,  1893,  as  a  resident  and' tax- 
jay  cr  of  Cuyahoga  County,  leaving  a  will 
appointing  complainants  as  his  executors, 
both  of  whom  are  non-residents  of  Ohio 
and  citizens  of  New  York  and  Michigan, 
and  that  the  controversy  involves  and 
presents  "io  the  Court  a  question  arising 
under-  the  Constitution  of  the  United 
States. 

The  bill  further  avers  that  for  each  of 
the  years  1S87,  1888,  1889,  1890,  1891  and 
.1892,  their  testator  John  h.  Woods,  then 
hemg.'a  resident  of  the  City  of  Cleveland, 
did,  as  complainants  believe  and  aver  tho 
fact  to  be,  duly  list  for  taxation  all  pro- 
perty owned  by  him  and  subject  to  taxa- 
tion in  the  State  of  Ohio,  and  nuly  paid 
alt  taxes  legally  assessed  against  him,  and 
in  no-orie  of  said  years  did  the  said  John 
L%  Woods  triage  a  false  return  of  his  per- 
sonal property  for  taxation,  or  conceal  the 
same,  or  in  any  manner  evade  the  pay- 
meat  of  lawful  taxes  upon  his  property.' 

It  is'  further  alleged  that  after  said 
Woods  died,  the  Auditor  of  Cuyah  ga 
County,  wrongfully  claiming  that  for  the 
years,  above  enumerated  the  deceased  had 
made,  false  returns  of  his  personal  pro- 
peity  for  taxatiou,  and  claiming  to  act 
under  authority  of  Sections  2781  and  2782 
of  the  Revised  Statutes  of  Ohio,  placed 
upon  the  tax  duplicate  and  certified  for 
collection  against  said  John  t.  Woods,  to 
the  defendant,  Joseph  C.  Shields,  Treas- 
urer, taxes  and  penalties  as^follows : 

Fo*  the  year  1887,. f6oo  000.00 

For  the  year  1888, 750,000.00 

For  the  year   1889, 750,000.00 

For  tfce  year   1890............  800,000.00 

For  the  year  1891,. 680,000.00 

For  the  year  1892.,  • »..  750,'ooo.oo 

and  increased  said  sums,  respectively,  by 
the  infliction  of  a  penalty  of  fifty  per 
cent,  thereof,  and  multiplied  the  sums 
thus  increased  by  said  penalty  by  the  rate 
of  taxation  for  each  year,  making  the 
amounts  charged  against  said  John.  L. 


Woods  for  taxes  and  penalties  for  said 
years  as  follows : 

Principal,  Tax. 

1887. $   900,000.00,        f 25,470.00 

i*S8 1,125,000.00,  3i'H37-50' 

i8$9. 1,125,000.00,  31.837,50 

1890, 1,200,00000,  35,160.00 

1 891 1,020,000.00,       .  28.866.00 

1892 1,125,000.00.  3°.937  5<> 

The  bill  further  avers  that  said  taxes 
and  penalties  now  stand  charged  for  col- 
lection, and  upon  the  face  of  the  duplicate 
appear  as.  a  debt  against  the  estate  of 
said  Woods  in  the  hands  of  c  unplainants 
as  Executors,  to  be  collected  by  action  or 
distraint,  and  that  defendant  has  begun 
an  action  against  complainants  in  the 
Court  of  Common  Pleas  for  said  County, 
but  no  service  of  process  has  yet  been 
made  uoon  them. 

The  bill  further  avers  that  said  Auditor 
failed  to  give  the  notice  provided  for  by 
Section  2781-2782  of  the  Ohio  laws,  which 
notice  the  taxpayer  is  entitled  to  have  to 
the  end  t  at  he  may  show  under  oath,  or 
otherwise  that  he  did  not  evade  the  pay- 
ment of  ihe  taxes  which  the  Auditor  pro- 
poses to  charge  against  him,  and  the  bill 
particularly  avers  that  said  Auditor,  in 
charging  said  illegal  taxes  against  the 
said  Woods,  did  so  without  any  notice 
whatever  to  him,  in  h;s  life  time,  or  to  the 
complainants,  saving  a  notice  served  up- 
on the  latter,  in  substance  saying  that  the  - 
agents  employed  by  the  authority  of  the 
Statutes  ot  Ohio  t«>  look  up  property  omit- 
ted from  taxation  have  discovered  errors 
in  the  tax  returns  of  John  L.  Woods,  and 
notifying  complainants,  as  his  executors, 
to  appear  aud  show  cause  why  they 
should  not  be  corrected  and  the -omission 
placed  on  the  Treasurer's*  duplicate  for 
collection,  which  notice  did  not  inform 
the  complainants  what  kind  of  error  had 
been  made,  nor  for  what  year,  nor  that 
he  claimed  return  false  and  fraudulent, 
so  as  to  subject  the  said  Woods  to  the 
penalty  .for  such  false  return,  and  though 
the  law  authorizes  the  said  Auditor  to  add 
only  such  specific  property  to  the  duplic- 
ate as  he  ascertains  to  have  been  falsely 
withheld  from  taxation,  and  at  the  true 
value  in  money  of  each  item  of  property 
which  he  so  adds,  complainants  aver  that 
thev  "examined  said  Auditor's  records* 
arid  that  it-does  not  appear  therein  what 
property  claimed  to  have  belonged  to  said 
Woods  was  added  to  his  return,  or  at 
what  value  the  items  [make  up  said  tax 
were  assessed,  and  complainants  allege 
that  said  Auditor  did  not  find  any  speciiic 
property  of  said  Woods  omitted  from  his 
tax  returns,  but  that  without  such  find- 
ing, and  irrespective  of  its  true  value  in 
money,  said  Auditor  arbitrarily,  and  with- 
out any  authority  of  law,  charged  said 
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taxes  and  penalty  against  said  Woods, 
knd  complainants  therefore  cannot  ascer- 
tain what  property  it  is  for  which  they  are 
asked  to  pay  said  taxes  and  penalties, 
and  upon  what  basis  of  valuation  they 
were  placed  upon  the  duplicate. 

Complainants  further  charge  that  the 
proceedings ot  said  Auditor  under  Sections 
2781  and  2782  of  the  Ohio  Statutes,  au- 
thorizing him  in  the  manner  hereinbefore 
charged  to  add  to  the  tax  return  of  the 
said  John  L.  Wo  ds,  the  proprietor  as 
aforesaid,  are  void,  because  it  is  an  at- 
tempt to  take  the  property  of  said  Woods 
without  due  process  of  law,  because,  un- 
der Section  1071,  of  the  Revised  Statutes 
of  O.i io,  the  Auditor  is  entitled  to  a  com- 
mission of  four  per  cent,  on  all  taxes  add- 
ed by  1  him  to  the  duplicate,  under  Sec- 
tion 2781  and  2782,  thereby  giving  him  a 
direct  pecuniary  intt-rest  in  the  result  of 
his  determination  of  the  question  submit- 
ted^ his  judgment  under  said  sections; 
thereby  in  effect,  holding  out  to  him  a 
"direct  bribe  to  decide  such  controversy 
against  the  citizen  and  in  favor  of  the 
State,  whereby!  said  laws,  iu  so  far  as  the v 
attempt  to  confer  power  upon  said  Audi- 
tor to  add  to  the  tax  returns  of  the  citizens 
aud  inflict  penalties  therein  specified, 
are  in  conflict  with  Article  V.  of  the  First 
Amendment  to  the  Constitution  of  the 
United  States,  and  with  the  Fourteenth 
Amendment  of  the  Constitution  of  the 
United  States,  and  with  the  Constitution 
of  Ohio. 

The  Complainants  further  charge  that 
said  taxes  were  illegally  charged"  against 
said  Woods,  aud  do  not  in  fact  constitute* 
a  legal  claim  against  his  estate,  because 
said  finding  and  judgment  were  made 
after  his  death,  and  that  said  taxes  arc 
charged  upon  the  duplicate  of  said,  County 
not  against  the  estate  of  said  Woods,  but 
against  him,  whereby  said  Auditor  has 
attempted  to  enter  a  finding  and  judg-' 
ment  against  said  Woods  after  his  death.  ' 

To  this  bill  the  defendant  has  interpos- 
ed his  demurrer,  on  the  ground  that  1  said 
bill  does  not  state  a  cause,  nor  contain 
any  matter  of  equity  entitling  the  com 
plain  ants  to  any  relief  against  the  defend- 
ant. 

Kicks,  J. 

The  first  contention  necessary  to  con- 
sider is  the  objection  by  the  defendant, 
that  this  Court,  sitting  as  a  Court  of  Equi- 
ty, cannot  acquire  jurisdiction  of  this 
case  because  the  plaintiffs  have  a  com- 
plete and  adequate  remedy  at  law.  Coun- 
sel have  insisted  upon  thfs  objection  very 
strenuously,  a  11  d  urged  that  the  remedy 
in  equity,  afford cd  by  the  laws  of  the 
State  of  Ohio,  cannot  be  applied  in  this 
Court,  but  that  the  limitation  put  upon 
the  equitable  jurisdiction  of  the  Federal 


J  Courts,  by   Section  723  of-  the   Revised 
I  Statutes  of  the  United  States,  must  be 
!  an   inhibition,  at  leats  to  limiting    this 
I  jurisdiction  to  administering  in   equity 
j  remedies  under  State  statutes. 
I      But  the  decision  of  the  Supreme  Court 
j  of  the  United  States,  in  the  case  of  Cum- 
mi  tigs  vs  National  Bank,  101  (/.  S.t  /jj. 
is  conclusive  on  this  subject.    The  Court 
had  presented  in  that  case  lie  precise  ob- 
jection now  urged,  aud  in  disposing  of  it 
with  reference  to  the  statutes  of  Ohio, 
said  : 

**  But  the  statute  of  the  State  expressly  declares 
thnt  suits  may  he  brought  to  enjoin  the  illegal 
levy  of  taxes  and  asses s m cut s.  or  the  collection 
of  them,  •        * '       *       «nd  though  we  have 

repeatedly  decided  in  this  Court  that  the  statute 
of  a  State  cannot  control  the  mode  of  proceed u re 
in  equity  cases  1n  Federal  Court,  nor  deprive 
thcin  of  their  separate  equity  jurisdiction,  we 
have  also  held  that  wheYe  the  statute  of  a  State 
created  a  new  right,  or  provided  a  new  remedy, 
the  Federal  Courts  will  enforce  that  right,  either 
on  the  common  law  or  equity  side  of  its  docket, 
as  the  nature  of  its  ij£w  right' or  remedy  require?. 
There  there  can  heritor  doubt  that  the  remedy  bv 
injunction  against  an  illegal  tax,  expressly  grant- 
ed hy  the  statute,  is  to  be  enforced,  arid  can  only 
be  appropriately  enforced  ,011  the  equity  side  o'f 
the  Court.        •        •        * 

"The  statute  also-  answers  another  objection 
made  to  the  relief  sought  in  this  suit*  namely,  that 
equity  wilt  not  enjoin  the  collection  of  a  tax,  ex- 
cept under  some  of  the  well  Juiuw'n  heads  of 
equity  jurisdiction,  among  which  is  not  a  mere 
over  valuation,  or  the  illegality  of  the  tax, or  in 
any  case  where^here  is  an  adequate  remedy  at  -' 
law.  The  statute  of  t)hio  exproslv  provides  for 
an  injunction  Against  the  collection  of  a  tax  ille- 
gally assessed,'  as  well  as  for  an  action  to  recover  * 
back  such  tar  when  paid,  showing  clearly  an  in- 
tention to  authorize  both  remedies  in  such' cases." 

In  such  case  ofShelton  vs  Ptatt%  /jg  LK 
5.,  50/,  the  Supreme  Courtheld  that  the 
trirQiit Court  of  the-United^iates,  sitting 
in  Ttenjiessee,  could  not  entertain  juris- 
diction of  such  a  suit  in  equity;-  because 
the  laws  of  Tennessee  especially  provided 
a  complete  remedy  at  law  to  the  tax-pay- 
er resisting  the  collection  "of  an  alleged 
illegal  tax.  That  statute  provide*  that 
where  an  officer  charged  bylaw  with  the 
collection  of  r e venue. due  tue  State  takes 
any  steps  for  the  collection  of  the  same, 
a  party  Iconceiviug  the  tax  to  be  unjust 
or  illegal  may  pay  it  under  protest  and 
sue  the  ofTrcer  to  recover*  the  money,  and 
if  the  Court  determines  that  it  was  wrong- 
fully collected,  then,  upon  its  certificate 
to  that  effect  the  comptroller  "  shall  issue 
his  warrant  for  the  same,  which  shall  be 
paid  in  preference  to  other  claims  on  the 
-treasu ry . "  And  th e  act  f urt h  er  provides 
that  there  shall  be  no  other  remedy  in 
any  case  for  the" flection  of  revenue, 
and  110  writ  for  the  prevention  of  such 
collection,  or  to  hinder  or  delay  it,  shall 
in  any  wise  issue,  either  injunction,  sup- 
ersedeas, prohibition,  or  any  other  writ 
or  process  whatever.  With  such  a  com- 
plete and  exclusive  reined}'  at  law  pre- 
scribed by   the  State  statute,  a  Federal 
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Court  of  K<juity  in  Tennessee  would  not 
afford  equitable  relief  by  injunction.  It 
would  be  difficult  to  frame  a  bill  which 
would  confer  jurisdiction  in  equity,  in 
vie^fc.4)f  that  statute,  and  of  Section  723, 
1&'  Ssri)..S.  But  the  legislative  authority 
in  Ohio  has  adopted  ah  exactly,  contrary 
policy.  Section  5847,  R.  S  O."  expressly 
provides  the  remedy  by .  injunction  to 
ftSPtect  the  tax-payer  against  the  payment 
o£an  illegal  tax.  The  remedy  prescribed 
is-- eg iti table  in  its  nature.  "  A  Federal 
Kquity  Court,  sitting  in  Ohio,  would  there- 
fore afford  the  equitable  relief  by  injunc- 
tion, when  the  same  Court,  sitting  in 
Ten n ess:  e,  would  refuse  it  and  remand 

•  the  plaintiff  to  his  remedy  at  law.  Fed- 
eral Courts  decline,  except  ill"  extreme 
cases,  to  interfere  with  the  enforcement 
of  tlii*  revenue  laws  of  a  State,  because  it 
embarrasses  the  operations  of  the  local 

government,  and  deals  direct  y  with  the 
most  delicate  and  important  powers  of 
the  State's  sovereignty.  It  is  only  where 
a  clear  case  for  tjie  interposition  .  of  tire 
equity  powers  of  the  Court  is  pre-ertteii, 
t uat  ft  will  exercise  them.  In  Ohio,  me 
laws  iqvjte  and  prescribe  such  relief  by 

'  injunction  for  noji-rvsidents  as  wxill  as  For 
rtside.its.  In  'Tennessee,  the  law  "dis- 
tinctly excludes-that  remedy.  Tue-cases1 
of  Cum  thing s  rs  National  $ank  and  of 

^SlteltQn  vs  /jfo//,  are  therefore  easily  >ec- 
onciled  and  applied.  The  former  in ter- 
pfe  s  the  Ohio  statute  *.as  confenjinij.  fc 
new  equitable  right  aud  remedy  'which 
the  Federal  Courts  wi  1  enforce.  For 
these  reasons,  it  stems  to  "me  clear^  thaV 
this  Court  has  jurisdiction  in  this  c  ise  t » 
afjord  plaintiris  su;ch  relief  \\v  equity  as 
they  may  be  entitled  to  invoke^*  nndcr 
the  averments  of  their  bill..  Hut  there  is 
still  another  principle  upon  which  the 
Ouirt  Cv>uld  acquire  jurisdiction.  The 
bill  avers  that  the  taxes  asnessvd  against 
the  plaintiffs  by  the  laws  of  Ohio  become* 
a  lien  upon  their  testator's  pro  pert «;  and 
throw  a  cloud  up;*n  their  title  to  the  real, 
property  belonging  to'rhe  estate.  In  the 
case  €\l*Sanford%  el  a/.,  vs  Gregg,  j$  Fetf± 
tfcjfr.  620 y  whi«h  was  a  *;dU  brought  .to 
enjoin  a  State  officer  front  assessing  or 
enforcing  a  tax  for  whicli  it  was  claimed 
there  was  no  wtferaut  in  law,  tlie  Court 
says:  - 

uWhil*  the  Federal  Courts  arc  extremely  cau- 
tious uhout  intcrfcriiitt  with  the  collection  of 
current  State  rcvenueA,  yet  they  will  hut  decline 
to  enjoin  a  settlement' of  ilicgafb.lfk  taxes  which 
threaten*  to  i' route  a  cloud  <>u  the  iteal  estate.  * 
*  *  A  scttiemeut  of  ullejfedllk'jrul  back  tuxes 
tvbich,  wlicii  the  proper  steps  are  taken,  wll]  con* 
jtitute  a  lifcu  oji  the'roai_e*Ute,  constitute*  such 
a  threat  10  creuic  a  vloud  on- the  title  arf  wil} 
authorise  the  interference  of  equity:  muf  un  al- 
legation by  tH\i tig  officers  that  they  do  not  in- 
tend mtftk'e  the  i4t.T>s  ims  ej«a rr  tn-croate  the  iien 
«h«e^  not  ou.«tt  the  jurisdiction,* 

':    .The.  case  is  elaborately  argued   by   dis- 


tinguished counsel,  and,  in  a  very  brief 
opinion  delivered  py  Judge  Dallas,  is  dis- 
posed of,  s  »  Fdr  as  pertinent  to  this  dis- 
cussion, by  the  statement  that  the  bill 

"Is  not  aimed  at  the  collection  of.  current  rev-" 
enue,  but  of  back  taxes  covering  a  period  of 
twenty  veara;  and. this  ncttlement,  if  not  itself  a 
presently,  existing  cloud  upon  title  to  real  estate, 
is  certainly  a  potential  threat  to  create  one,  which 
is  not  effectually  withdrawn  by  the  allegation  that 
this  defendant  does  not  propose  to  pursue  it. 
In  Jackson  vs  CaMr,5  Ves.6SS,  theI,ordChaneel-x 
lor,  (Lou£h!>orougb,>  said:'  'I  never  arfk  tqore 
Up\m  an  application  for  tn  injunction  than  that  a 
surveyor  has  Ween  sent  to  mark  out  tree*.  I  do  not 
waft  until  they  are  cut  down.  *  *  *  The  fijrst 
step  towards  the  creation  of  a  lien  having  been 
taken  tkc  jurisdiction  in  eqaitv  then  attached, 
and  cannot  now  be  divested  by  the  averment  of 
the  defendant  that  he  does  not  intend  to  proceed 
further  fif  that  direction.' >  *  *  Therefore,  a r.d 
irrespective  of  the  other  ground*  which  have  been 
\1r4rcd  with  much  ft>rce,4  am  of  opinion  that  ihis 
sun  U  withiy  the  equitable  'jurisdiction  of  lhi» 
Coftrt." 

The  ftext'qiic9tibu  to  be  determined  is 
whether  the  proceedings  by  which  t)ie 
Auditor  assesses  the  tax  and  certifies  the 
amended  duplicate  to  the  Treasurer  and 
thereby  malcesMT.  a  lien  upon  the  tax- 
payers' property,  is  *"litfe  process  of  law," 
within  tl\e  meaning  of  the  14th*  Amenrl- 
mtjnt  tothe  C»nstrtutibu  of  the  United 
States.    ..      •  "  .;'-.'■' 

And  in  tlfe  consideration  6f  tliis  ques- 
tion, it  becoinds  Important  to  ascertain 
Whether,  under  "the  Ohio  statutes  and  the 
mode  in-whiclithey  arc  enforced  by  the 
Auditor,  ami  TredgiircTi  the  taxpayer  has 
suck  notice  of  th,c  proceedings  as  is  ncccs- 
sar\  to  make  it  due  process  of  Jaw: 

Arid,  firsc,,wfcdt  is  "due  process  of  law?  ' 
lx\^/Tirrayvs. Lessees  vs  i/pbo&eu  Co.,  //?/ 
[toward,  272  %  Mr*  Ju-tice  Curtis  says?' 
VThe  wordfe  -<Jue  process  -  of;  law/ '  weisc 
'undoubtedly,  intended  td*'£onvey  the.sjntic 
meaning  as  the  wpnls.-<by  the  m^  of  the 
landj'  "  m  Magna  Otyir la.  jLord  Coke, 
in  his  c.6:nnietitary  on  these  w  -rds.  (? 
in  si.  50,)  says<thcy  mean  doe  process  of 
law.  The  constitutions  -whiclr  had  been 
adopted  by  the  several  -stales  belbre  the 
fbrifiation'  of.  the  Federal  Constitution, 
following  the  language'  of  the  great 
charter  more  closely,  g«tteraUy  contained 
the  words  "but  by  Jhe/ judgmeiif  of  his 
peers  or  the.  law  the  Wnd."/ 

The  ordinance  ^f  Congress  of|Julyii3lh, 
1 787 ,  for  the  go vern m ei>t of  the  t crri tory 
of  the  Unitea  States  northwest  of  the 
River  Ohio,. itscfl  the  same  wo.ds.  The 
Constitution  contains  no  description  of 
these  processes  which  it  was  intended  to 
alow  or  forbid.  It  docs"  not  even  declare 
what  principles  are  to  be  applied  to  ascer- 
tain whether  it  be  due  process.  It  is 
manifest  that  it  was  not  left  to  the  legis- 
lative power  to  enact  a.ny  process  which 
might  be  devised.  "The  article  is  a  re- 
straint on  the  legislative.  a.s  well  asou  the 
executive  and  judicial  powers  of  the  gov- 
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eminent,  and  cannot  be  so  construed  as  to 
leave  Congress  free  to  make  any  process 
due  process  of  la\v'i>v  its  mere  will." 

In  Ziegler  vs  S.  &  M.  Ala.  R.  Co.,  jS 
Ala.  $99,  the  Supreme  Court  says: 

'-  "Due  process  of  law  implies  the  right  of  a  per- 
son affected  thereby  *p  bs  pfe*ent"before  ihe  tribu 
na I  which  prownincc* judgment  upon  the  ques- 
tion of  life,  liberty  or  proper:  j  iu  the  most  com- 
prehensive sense,  to  oe  bearfk  by  testimony  or 
otherwise,  and  to  have  tbe  righ~t  of  controverting 
by  proof  eyecy  material  fact  which  bearson  the 
question  of  right  involved  in  the  matter." 

Daniel  Webster,,  in  his  argument  intlic 
Dartmouth  College  case,  said  the  "law.  of 
the  land*  was  substantially  equivalent  to 
"due  process  of  law,"  and  defined  tlie 
former  as  follows:  "By  the  4law  of  the 
land*  is  meant  Che  general  law,'  which 
.  hears  before  it  condemns,  which  proceeds 
upon  inquiry  and  renders  judgment  only 
on  trial." 

Adopting  Mr.  Webster's  definition,  the 
Supreme  Court  of  Missouri,  in  Clark  vs 
Mitchell  64  Missouri  57S,  say : 

"It  is  entirely  correct  in  assuming-  that  a  legis- 
lative enactment  is  not  necessarily  the  law  of 
the  land.  The  words  'by  the  law  of  the  land,'  as 
used  in  the  Constitution,  do  not  mean  a  statute 
parsed  for  the  purpose  of  working  a  wrong;  that 
construction  would  render  the  restriction  abso- 
iutely  nugatory,  and  turn  this  part  of  the  Con- 
stitution *nto  mere  nonsense/* 

Mr.  Justice  Miller,  in  Davidson.vs  New 
Origans,  96  U.  S. 104,  in  considering  the 
meaning  of  these  words,  says; 

uIt  is  probably  better  to  leave  the  meaning  to 
be  evolved  by  the  general  process  of  judicial  in- 
clusion and  exclusion,  as  the  cases  presented  for 
decision  shal.  require;  with  the  reasoning  upon 
which  such  decisions  may  be  founded." 

In  the  saure  case  Mr.  Justice  Bradley 
adds  these  words: 

uIn  judging  what  is  due  process  of  law,  respect 
must  he  had  to  the  cause  and  object  of  the  taking 
—whether  under  the  taking  power,  the  power  of 
eminent  domain,  or  the  power  of  assessment  for 
local  improvements,  or  none  of  these;  and  if 
found  to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  'due  process  "of 
law,*  but  if  found  to  be  arbitrary,  oppressive,  and 
unjust,  it  ma)  be  declared  to  be' not  -due  process 
of  law/. ^ 

One  principal  runs  through  all  these 
definitions.  Webster  expresses  it  tersely 
when  he  says:  "By  the  law  of  the  land 
is -meant' the  general  law,  which  hears 
before  it  condemns,  which  proceeds  upon 
inquiry,  and  renders  judgment  only  on 
trial,"  The  party  to  be  affected  by  the 
process  which  deprives  him  of  his  life, 
liberty  or  property,  must  have  notice  of 
the  time  and  place  of  hearing,  in  some 
form  and  at  some  tiiue,  and  must  have 
the  privilege  of  being  heard.  H«  must 
have  his  day  in  Court.  Do  the  laws  of 
Ohio  governing  the  proceedings  under 
consideration  provide  for  such  notice  ? 

It  is  evident  that  the  Auditor's  pro^ 
ceedings  complained  of  in  this  bill  were 
instituted  and  carried  forward  by  him  un- 
der the  assumption  that  Sections  2781  and 


2782  of  the  Revised  Statutes  of  Ohio, 
afforded  him  authority  for  the  findings 
and  the  entry  made  on  the  tax  duplicate. 
But  a  careful  examination  as  to  the  origin, 
changes  and  final  enactment  of  these  two 
sections  as  part  of.  the  Revised  Statutes  ' 
of  the  State,  clearly  show  that  each  has  a 
separate  history,  that  each  was  framed 
by  the  legislature  for  a  different  purpose, 
and  each  covers  and  applies  to  different 
violation*  of  the  tax  laws.  In  the  case  of 
RtUUrmdn  vS  Ingalls,  49  O.  S.  /<?6,  the 
Supreme  Court  of  Ohio  clea  ly  defines 
the  dis  Miction  between  the  two  sections. 
Section  2781  was  originally  passed  as 
Secttod  1  of  the  Act  of  March,  1861,  O. 
L.,  Vol  58,  p.  47.  It  was  an  amendment 
of  Section  6  of  the  Act  of  April  5th,  1859. 
As  then  enacted,  it  provided  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Ohio,  that  if  any  person,  whose  duty 
it  shall  be  to  make  a  return  or  list  of  properly 
fox  .taxation  under*  the  provisions  of  the  Act  **for 
the  assessment  and  taxation  of  all  property  in 
this  State  and  for  levying  taxes  thereon  accord- 
ing to  its  true  value  in  money,  passed  April  5th* 
1859,  shall  make  a  false  return,  or  shall  evade 
making  areturn.it  shall  be  the  duty  of  the  County 
Auditor  to  ascertain  the  trtfe  amount  of  the  tax- 
able property, 'moneys,  credits  and  effects  that 
such  person  ought  to  have  returned  or  listed,  in 
the  manner  prescribed  in  the  34th  section  of  said 
Act,  and  to  add  thereto  fifty  percent um  on  the 
amount  so  ascertained:  and  the  amount  so  ascer- 
tained, with  the  said  fifty  percentum,  shall  be 
entered  on  the  duplicate  for  taxation." 

.  When  this  Act  was  revised  and  became 
part  of  the  Revised  Statutes,  that  provi- 
sion was  repealed  and  omitted  which  re- 
quiredihe  Auditor  to  ascertain  the  true 
^amount  of  property,  moneys,  etc.,  that 
such  person  ought  to  have*  returned  or 
listed,  "in  the  manner  prescribed  in  the 
34th  section  of  said  Act."  The  34th 
section  of  that  Act  provided  that  in  all 
such  proceedings  the  Auditor  might  issue 
compulsory  process  for  the  attendance  of 
witnesses,  and  then  specifically  provided 
that  "it  shall  be  the  duty  of  tW  Auditor 
in  ail  such  cases  to  notify  every  such  per- 
son before  making  the  entry  on  the  dup- 
licate, that  he  may  have*  an  Opportunity 
of  showing  that  his  statement  *  *  * 
was  correct."  By  this  repeal  of  this  clause 
of  the  original  statute,  section  2781  be- 
came a  part  cf  the  Revised  Statutes  of 
the  State  without  any  provision  requiring 
a  notice  from  the  Auditor  Jo  the  tax  paver 
of  the  nature  of  the  proceedings  before 
the  former  under  that  Section,  and  of  the 
character  or  scope  of  the  "entry  on  the 
tax  duplicate,"  in  which  those  proceed- 
ings might  result.  In  t886  this  section 
was  amended  so  as  to  add  a  penality  of 
fifty  percentum  to  the  amount  of  taxes 
found  to  have  been  falsely  withheld  in 
the  tax-payer's  return  for  each  of  the  five 
years  next  preceeding,  and  multiply  the 
sum  or  sums  thus  increased  by-  the  said 
penalty,  by  the  rate  of  taxation  belong- 
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ing  to  said  year  or  years,  and  accordingly 
enter  the  same  on  the  tax  lists  in  his 
office,  giving  a  certificate  therefor  to  the 
Countv  Treasurer,  who  shall  collect  the 
same  as  other  taxes.  The  .statute,  thus 
made  m-  re  sweeping  in  its  provisions 
was  still  silent  as.  to  any  notice  to  the 
tax-payer  of  the  proceedings  that  might 
be  going  on  against  him  iu  the  Auditor's 
office. " 

Section  27S2  is  a  re- enactment  of  Sec- 
t  ion,  34  of  the  Act  of  April  5,  iS59r.with- 
out -utiy  material  change. 

It-  is  evident  from  this  brief  hist  »ry  of 
th^-two  sections  that  it  was  originally  the 
legislative  policy  of  the  State  to  provide 
for  a  notice  to  the  tax  payer  of  the  nature 
of  the  proceedings  in-tiie  Auditor's  office 
u  »dcr  both  of  these  sections.  But  the 
bill  in  this  case  sets  forth  the  notice  given. 
That  notice  covered? only  the  proceedings 
provided  for  by  Section  2782.  It  certainly 
cannot  be  seriously  coincided  that  under 
a  notice  from  the  Auditor  of  an  intenti  11 
to  ascertain  whether  the  tax -payer  na> 
given  to  the  Assessor  "a  false  sta.t-mct  of 
the  personal  property,  etc.."  for  (he  cur- 
rent year,  that  such  officer  could  proceed 
'without  other  or  further  notice  to  find 
under  Section  2781  that  such  tax-payer 
had  made  a  false  return  f^r  .five  years, 
and  also  "ascertain  as  near  as  practicable 
the  tiue  a nount  of  personal  property, 
c  c  ,  t  at  such  person  ought  to  have  re 
turn,  d  or  listed;  and' to  the  amount  co 
Ascertained  for  each  year  add  fifty  per- 
-ccntum,  and  enter  the  same  in  the  tax 
lists  in  his  office,  giving  a  certificate 
therefor  to.  the  County  Treasurer,  who 
shall  collect  the  same  as  qtlrcr  taxes." 

In  Scotl  vs  ■  he  City  of  Toledo*  36  Fed, 
fiep.  385 ,  Judge  Jackson  held  "that  the 
notice  required  by  Section  2304  Revised 
Statutes  of  Ohio  of  the'  adoption  of  the 
preliminary  resolutions  declaring  the 
necessity  of  opening  a  street  and  appro-' 
printing  lands,  having  no  reference  to 
any  assessment  t  >  d-  fray  the  expenses 
thereof,  is  not  sufficient  to  make  a  sub- 
sequent ast.e -anient  without  further  notice 
va  id." 

But  it  is  said  the  Supreme  Coirt  of  the 
United  States,  iu  the  case  of  Sttirgis  vs 
Carter,  114,  U.  S.  5//,  held  a  no' ice  given 
under  2782  was  sufficient  to  support  a 
finding  under  2781.  Hut  an  examination 
of  that  case  shows  that  the  Auditor  served 
a  written  notice  on  Sturgis  to  appear  in- 
stall ter  and  give  information  of  ali  prop- 
erty within  his  knowledge  which  had  not 
been  duly  returned  for  taxatiori.  He 
appeared  and  submitted  to  examination, 
and  while  iu  attendance  was  informed 
by  the  Auditor  that  he  had  not  reported  j 
for  taxation  certain  judgments  and  mort- 1 
gages,  called  his  attention  to  the  statute  ' 


.under  which  he  was  proceeding,  and  re- 
quested sueh- explanation  as  be  might 
Cuoose  to  ioffer;  and  the  Auditor  then 
further  informed  him  that  he  would  file  a 
a  supplemental  assessment  againsl  him 
of  the  property  which  he  had  not  in- 
cluded in  his  "return  for  the  preceding 
four  yevrs.  He  then  made  such  supple- 
mental assessment,  taxing  the  defenaant 
upon  $ioo,«.oo  of  stock  of  the  Western 
Union  Telegraph  Company  for  the  years 
1374-75-76  and  1877,  and  entered  the 
same  u|x>n_a  supplemental  tax  duplicate, 
and  certified  the  same  to  'the  Treasurer 
for  collection.  The  Treasurer  hi  ought  a 
I  civil  aciiou.on  this  assessment  for  5 10,- 
776.6%  in  the  Common  Pleas  court  of 
Richland  countv,  and  it  was  romoved  to 
this  court.  Jucfgment  was  entered  here 
agaiifst  the  pUdntitf. 

The  Supreme  court  decided  that  inas- 
much as  Sturgis  appeared,  testified,  and 
was  then  "notified  by  the  Auditor  of  what 
he  proposed  to' report  and  fiud  for  taxe-r 
dite  ihe  preceding  years,  that  Sturgis  had 
his  day  in  Court,  and  was-  notified  within 
t h  c'  m  ca  n  i ng  o f  the  Oh io  -taws. 

The  errors  t6  be  corrected  and  the 
reined?  to  .be  applied  under  Section  2*782, 
relate  only  to  th$  current  year.  1  his  is 
accomplished  \>\  the  Auditor  filing  in  his 
oflicjs  4  a  statement  of  the.  facts  or  evi- 
dence upon  tfliich  he  made  such  correc- 
tion. '■  '  Rut  under  Section  27S1;  the  pro- 
ceedings may  result  in -adding  to  the  tax 
duplicate,  aid  making  it  aiien  upon  the 
tax-payer's  property,  the  tax  on  the  true 
anion nt  of  property  such  person  should 
hnvc  returned  for  the  preceding  five 
years,  with  the  penalty  of  fifty  per  cent. 

Tli-  notice  provided  by  Section  2782. 
could  not,  therefore,  be  held  to  relate  t  > 
or  cover  the  proceedings  under  27SC. 
This  latter  section  provides  a  notice.  Wc 
have  seen  thai,  as  originally  cuacttd,  it 
did  provide  for  notice  the  same  as  '7S2; 
but  in  the  revision  of  the  laws  that  notice 
was  omitted. 

The  proceedings  then,  under  2781 ,  by 
which  the  plaintiffs  were  charged  with 
this  sum  of  M84, 108.50,  were  carried  for- 
ward without  notice  to  them.  The  evi- 
dence which  the  Auditor  heard  was  given 
ex-parte.  The  bill  avers  that  he  made 
no  findings  of  fact,  but  arbitiariiy  enter- 
ed a  gross  sum  on  tue  tax  lists  of  his 
orfi  e,  giving  a  certificate  therefor  to  the 
County  Treasurer,  to  be -collected  as 
other  taxes. 

But  it  iscontended  that  it  is  not  neces- 
sary to  give  the  tax-p  yer  notice  of  the 
proceedings  in  the  Auditor's  office,  or  of 
the  findi  g  made  and  certificate  returned 
to  the  Treasurer  by  the  Auditor,  because 
such  proceeding.*  are  merely  preliminary, 
and  the  collection  of  the  tax  so  imposed 


TOLEDO  LEGAL  XBTO'S 


cannot  be  enforced  except  l>y  suit  in 
Court.'  and  of  such  suit  the  tax -payer  has 
notice,  and  all  rights  to  contest  the  legality 
of  the  tax  assessed  are  open  to  him  as  a 
defense  in  such  suit.  If  this  contention 
be  true",  the  tax-payer  would  not  he  dcr 
privedof  his  property  without  due  pro- 
cess of  law.  for  the  opportunity  to  con- 
test the  tax  and  defend  against  itslcga'ity 
in  the  suit  brought  to  enforce  payment, 
(with  no  other  rem edscs  to  be  app  iedr) 
woald^give  him  his  "day  in  Court,  *  '//agar 
vs  Recmmacipn  District,  ///  U.  S.  701. 
It  therefore  becomes  important  to  deter- 
mine whether  the  contention  of  defend- 
ant's counsel  be  true. 

In  the  case  of  Scott  vs  i  he  City  of  .To- 
ledo %  (before  cited,)  Judge  Jackson  /ound 
that  the  assessment  u  ade  upon  Scott  by 
the  City  Council  for  the  opening  and  im- 
provement «,f  the  street  on  which  his 
prop'erty  abutted  was  made  without  legal 
notice  to  him,  and  was  thrrefore  "want- 
ing in  'due  process  of  .law'  if  its  coilec- 
tion-cduid  be  enforced  otherwise  than  by 
suit  or  legal  proceedings  in  which  all  de~ 
Jaisrs  to  t  va  ulity  or  amount  could  be 
raised"  He  then  proceeded  to  examine 
the  Ohio  laws  under  which  such  an  as- 
sessment could  be  enforced,  and  found 
that  they  were"  collected  the  same  as 
State  ana  County  taxes,  and  under  -2995 
of.  the  Revised  Statutes  they  could  be 
collected  either  by  suit,  by  forfeiture  aud 
sale  of  land,  or  by  distraint  of  sufficient 
goods'  and  chattels,  belonging  to  the  per- 
son charged  with  such  taxes  or  assess- 
ments; and  though  he  found  that  two 
other  modes  for  collection  by  snit  were 
provided,  in  either  of  uhich  the  tax-, 
payer  would  hayc  notice,  ytt  because  the 
corporation  might  select'  the  method  of 
collecting  by  distraint  of  goods  and  chat- 
tels, by  which  the  tax-payer  would  be 
deprived  of  any  opportunity  to  be  heard 
in  regard  to  the  assessment,  either  as  to 
its  vadility  or  amount,  the  requirement 
of  "due  processor  law"  would  be  vio 
latcd.  The  learned  Judge  then  concluded 
as  follows:  . 

"This  Common  Council  of  Toledo,  having 
'  made  the  as*es*mem  in  question  without  notice 
to,  or  an  opportunity  for  hearing;  by  complain -" 
»nts,  and  having  the  right  to  enforce  it*  collec- 
tion by  distraining  and  selling  their  property 
without  resorting  t  j  any  suit  wlfich  would  give 
them  pir  opportunity  to  interpose  any  defense, 
either  to  the  validity  or.  amount  of  mud  h*hcr.«- 
ment,  its  actional)  the  premises,  even  if  author- 
ized by  the  Statutes  of  Ohio,  is  wanting  in  that 
•due  p  roc  ©as  of  law*  required  by  the  Federal  Con- 
stitution before  depriving  the  citizen  of  his 
property." 

The  principle  so  announced  it  fully 
supported  by  the  decision  of  the  Supreme 
'Court  in- the"  case  of  //agar  vs  Reclama- 
tion District,  before  cited.  It  is  not  in 
conflict  with  Kentucky  Railroad  Tax 
Cases,  11$  (J.  5. 321.    In  that  case,  under 


a -Kentucky  statute,  taxes  were  assessed 
against  certain  railroads  by  a  State  board*  ~ 
after  notice  and  hearing  to  the  railroads. 
T  ey  complained  that  the  Board  did  not 
give  them  a. hearing  as  the  law  contem- 
plated, and  that  the  tax  was  illegally  im- 
posed, and  deprived  tliem  of  tueir  prop*  ~ 
erty  without  due  process  of  law.  .  The 
Supreme  Court  he kfc 

*The  valuation*  of  railroad  property  under  the 
Act,  and.  the  aa*c*«.meat  oft&*e»  thereon,  are.  not 
final,  in  the  sense  that  Urey'  constitute  a  charge 
oh  the  pmperfy  subject  to  the  tax^or  aliabflr.y 
fixed  Mpon  the  corpOratTOa  owning  it,  .Thar  re*  - 
suit  can  be  attainedv  and  the  tax. "actually  col- 
lected, on  yi>y  suit  v  *-•  *  either'  for  penal  tie* 
incurred,  •""  •  *  .  or  for  -the  recovery  of  the 
taxes  themselves."  -'.'-' 

Scoit  vs  Tole.io  is  not  in  conflict  withu. 
Davidson  'vi  New  Orleans,  heretofore 
cited.  In  1&7 r,  the  petition  of  the  Cry 
of  New  Orleans,  and  the  Administrators 
thereof,  was  filed  in  the  Seventh  D. strict 
Court  for  iJicJParish-  of,  Orleans,  setting 
forth  an  assessment  on  certaiu  real. estate, 
made  under  the  Statutes  of  Louisiana; 
for  draining  the  swamp  lauds  within  the 
Parishes  of  Carroll  ana  Or) cans;  and  ask- 
ing that  the  assessment' should  be  homo- 
logated by  the  judgment  of  the  Court. 
The  estate  of  John  Davidson  objected.  . 
The  objection  was  sulained  by  -  the  Dis- 
trict Ceiurt.  The  Supreme  Court  reversed 
that  action,  and  approved  the  assessment 
roll  aiirlthat  it  should  operate  as  a  judg- 
ment against  the  property  described. **■  A 
writ  of  error  *-as  suea  out  to-Uje  Supreme 
Court  of  the  United  States,  ihat  Court 
held;  - 

uTh»t  whenever,  by*hc  laws  of  a  state,  *  *  *  . 
a  ux  nssossment, servitude,  or*  other,  burden  i* 
life  posed .  upon  property  for  the  public  ttse, 
•whether,  it  be  for  the  .  whole'  state,  or  of  some 
more  limited  portion  -  of  the  community,  and 
those  1a wg  provide  for^a  mode  oJconfirrGiiigur 
'  contesting:  th  e  cha  rjfe  -  «y>ui*  i  hi  posed  in  \  h  e  o  r- 
dioary  courfc*  of  juaTie*  j  w ith^such  notice  to  the 
person,  or  guch  proaeexhnjr,  in. regard  to  the  prop- 
erty, as  is  appropriate  to  th<-  nature  of  the  case,  . 
the  jttdoMuenl  in  sQchprocaediugH  cannot  be  *;iid 
*o-deprive~tft*e  owno*  of  hj»  property,  without  duc 
process  of  law,  "however  obnoxioua  it  may  j>e  tt> 
'other  objection*.  *  *  *  This  proposition  cov- 
ers the  present  case^  Before  "the  assessment 
c*otild  be  collected* or  become  effectual,  the' 
st a edte  required  that  the  ~ table  of  assessments 
should  he  filed  in  the  •  proper  District  Court  of 
the  state;  that  personal  service  of  notice,  with 
reasonable  time  to  object.  *  *  •  This  was. 
complied  with,  and  the  plaintiff  had  a  fair  hear- 
ing* in  the  court  of  first  instance.  If  this  be  not 
due  dtocciw  of  law,  then  the  words  can  ha\e  no 
definite  nieaniujTj  **  lifted  in  the  Constitution." 

In  both  these  cases,  it  must  be  ob- 
served, the  tax  imposed  did  not  become 
a  lien,  or  was  not  enforceable  by  distraint 
against  the  tax-payer  until  suit  was 
brought  on  the  assessment  and  a  judg- 
ment of  the  Court  entered  thereon.  No 
such  protection  is  afforded  by  the  Olik>  - 
statute. 

It  is  doubtful  whether  in  a  suit  to  en- 
force  collection  of  the  assessment  in  Ohio 
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the  defendant  would  not  be  bound  by  the 
facta  found  by  the  Auditor.  The  certifi- 
cate sent  to  tine  Treasurer  is  made  prima 
facie  correct. 

But  the  proceedings  before  the  Auditor 
com  plained  of  in  this  case  are  even  more 
obnoxious  than  the  proceedings  against 
Scott  reviewed  by  Judge  Jackson  in  the 
case  cited,  It  is  not  a  satisfactory  or 
sufficient  answer  to  the  objections  urged 
against  the  arbitrary  action  of  the  Audi- 
tor to  say  that  his  proceedings  are  only 
preliminary,  and  that  In  a  suit  brought  to 
enforce  the  collection  of  such  taxes,  the 
tax-paver  has  his  notice  and  his  opportu- 
nity for  presenting  his  defense. 

The  proceeding  is  not  of  this  innocent 
character.  The  statute  vests  in  the  Audi- 
tor the  power  to  proceed  in  a  quasi  judi- 
cial character.  He  sum  nons  the  parlies 
accused  and  witnesses,  he  administers 
oaths,  hears  the  testimony  and  then  pro- 
ceeds to  a  finding  which  has  far  more 
vitality  and  efficiency  than  the  judgment 
of  a  Court,  because  more  summary  reuie 
dies  are  provided  for  enforcing  the  col- 
lection of  the  assessment  which  he  makes 
Without  stating  the  facts  upon  which  his 
'conclusion  is  based,  or  the  reasons  which 
lead  him  thereto,  he  adds  to  the  tax  dup- 
licate an  assessment,  according  to  the 
averments  of  the  bill  in  this  case,  of  si  84,- 
108.50:  He  certifies  this  supplemental 
duplicate  to  the  Treasurer,  ana  it  there- 
by becomes  a  lien  upon  the  tax-payer's 
property,  and  a  blot  upon"  his  character 
andxeputation  as  a  truthful  lawabidiug  citi 
ze:i.  Upon  this  certificate,  the  Treasurer 
may  collect  this  assessment  bv  distraint, 
and  by  those  summary  and  arbitrary  pro- 
ceedings which  have -been  properly  upheld 
as  agencies  and  means  necessary  to  en- 
force the  collection  of  taxes  legally  and 
justly  imposed.  This  assessment  and 
certificate,  the  result  of  the  proceedings 
liefore  ihc  Auditor,  are  therefore  made 
more  harmfuFto  the  defendant  than  the 
judgment  of  a  Court.  Where  the  dupli- 
cate is  regular  upon  its  face,  and  the  law 
is  valid  under  which  the  taxes  are 
assessed,  the  duplicate  affords  the  Treas- 
urer the  same  protection  as  an  execution 
does  the  Sheriff  against  any  liability  for 
such  seizure,  even  if  the  tax  is  improper- 
ly charged  upon  property  not  liable,  or 
against  a  person  having  no  property 
legally  subject  to  taxation.  Loom  is  vs 
Stencer,  1  O.  S.  153;  Stone  Z'S  I  rielt\  38 
0.  S.  317. 

Under  Section  1095,  the  Treasurer  may 
distrain  sufficient  goods  and  chattels  be- 
longing to  the  tax-payer  charged  with 
such  taxes,  and  shall  immediately  pro- 
ceed to  advertise  the  same,  and  sell  the 
goods  so  distrained  at  public  vendue,  to 
pay  said  taxes  an^  costs  of  such  distraint 


and  sale.  Under  this  section,  the  Su- 
!  preme  Court  of  Ohio,  in  Stone  vs  I  'ielt\ 
I  has  held  that  the  Treasurer  may  collect 
I  assessments  by  distraint,  or  sell  lauds  up- 
!  on  which  assessments  have  been  levied, 
I  the  duplicate  having  the  force  of  an  exe 
cution. 

If  the  Treasurer  fails  to  distrain  goods, 
he  may,  under  Section  1097,  apply  to  the 
•  Clerk  of  the  Court  of  Common  Picas  in 
his  County  *  *  *  and  said  Clerk 
shall  cause  notice  to  be  given  to  the  tax- 
payer requiring  him  forthwith  to  show 
cause  why  he  shou'd  not  pay  such  taxes; 
and  if  he  fail  to  show  a  sufficient  cause, 
the  Court  at  the  term  to  wi  ich  said  notice 
is  returnable,  shall  enter  a  rule  against 
him  for  the  payment  of  such  taxes  and 
the  costs  of  such  proceeding,  which  rule 
shall  have  the  same  force  and  e  fleet  as  a 
judgment  at  law,*  and  be  enforced  by 
attachment,  or  execution,  or  such  process 
as  the  Court  directs. 

Under  Section  1 102,  the  treasurer  mav 
reacli  by  distress,  garin&hee  or  attic' 1- 
tucnt.  any  "dues"  or  credits  of  the  de- 
linquent tax-payer,  if  he  has  not  suf- 
ficient property  subject  to  distraint,  or 
he  may  serve  upon  anv  person  indebted 
to  such  tax-payer  a  written  notice,  stat- 
ing the  amount  of  delinquent  tax  and 
penalty  due;  then  such  debtor  may,  after 
the  service  of  such  notice,  pay  such  tax 
and  penalty  to  the  Treasurer,  whose  re- 
ceipt fi.r  the  same  sh  .11  be  a  full  dis- 
charge of  so  much  of  said  indebtedness 
as  is  equal  to  such  tax  and  penalty. 

Under  Section  2859.  in  addition  to  all 
other  remedies  already  noted,  the  Treas- 
urer may  sue  for  these  taxes,  and  in  such 
suit  he  need  only  allege  that  the  taxes 
are  charged  on  the  duplicate,  and  that 
duplicate  is  prima  facie  evidence  of  the 
amouut  and  validity  of  the  tax  thereon 
charged. 

We  have  thus,  as  the  result  of  the  Aud- 
itor's proceedings  under  Section  2781.  an 
assessment  entered  on  the  tax  duplicate 
for  taxes  for  five  preceding  years,  with 
fifty  per  cent,  penalty,  whicri  is  a  lien 
upon  the  tax-payer's  real  property,  for 
the  payment  of  which  the  Treasurer  may 
summarily  distrain  and  sell  at  once,  in  any 
one  of  the  several  methods  noted,  his 
personal  effects.  It  stands  as  a  charge 
-upon  his  property,  a  cloud  upon  the  title 
to  his  real  estate,  a  blot  upon  his  charac- 
ter as  a  citizen,  and  yet  it  is  claimed  it  is 
••due  process  of  law,"  because  if  it  is 
sought  to  enforce  collection  of  such  taxes 
by  a  suit  in  Court,  the  tax-payer  will 
have  notice  of  such  proceedings,  and  may 
then  defend  against  the  prima  facie  case 
of  guilt  and  indebtedness  arbitrarily  found 
against  him.  All  the  other  sum- 
mary  remedies  for   collection    provided 
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by  law  arc  open  to  the  Treasurer,  and 
may  at  any  time  be  enforced  ;  and  unless 
the"  tax  payer  assumes  the  burden  of  re- 
moving the  clouds  upon  his  title  and  the 
lien  upon  his  property  by  affirmative  ac- 
tion, they  stmd  as  a  menace  to  his  credit 
and  right  of  possession  of  his  property, 
and  as  "due  process  of  law  *'  because  of 
his  right  to  notice  and  defense,  provided 
the  Trrasurer  chooses  to  resort  to  the  re- 
medy of  a  suit  in  Court. 

This  is  not  the  right  to  appearand  make 
defense  at  the  time  when  it  is  most  valu- 
able and  efficient.  It  is  a  right  to  defend 
after  judgment  and  , conviction.  Judge 
Blatchford.in  7  Benedict,  page  1,  in  com- 
menting upon  laws  which  gave  a  defend- 
ant the  right  of  a  trial  to  a  Jury  in  the 
Appellate  Court  said  :  •'  In  my  judg- 
ment, the  accused  is  entitled  not  to  be 
first  convicted  by  a  Court  and  then  to  be 
acquitted  by  a  jury,  but  to  be  convicted 
or  acquitted  in  the  first  instance  by  a 
Jury." 

By  the  same  principle,  I  conclude  that 
it  is  not  "  due  process  of  law  "  to  enter  on 
the  tax  duplicate  without  notice  or  trial 
what  amounts  in  legal  effect  to  a  judg- 
ment against  the  tax-i  ayer,  enforceable 
by  distraint  and  sale  of  his  goods  and 
chattels,  and  afterwards  make  it  "due 
process"  because  it  may  become  possible 
for  the  tax-payer  to  interpose  a  defense, 
provided  the  collecting  officer  elects  to 
bring  a  suit  to  enforce  the  collection  when 
the  more  summary  remedies  have  proven 
unavailing. 

This  same  principle  is  admirably  stated 
bv  Mr.  Justice  Field,  in  the  Railroad  Tax 
Cases,  13  Fed,  Rep.  752,  when  he  says  : 

•*  But  whatever  the  character  of  the  proceed- 
ing?., whether  judiciul  or  admmi.«trati\e.  sum- 
mnrr  or  protracted, ami  whether  it  lakes  property 
dirci-tlv,  or  creates  a  charge  or  liuhilkv  which 
nay  he  the  basis*  of  taking  it,  the  law  directing 
the  proceeding  mu>t  provide  for  some  kind  of 
notice,  and  offer  lo  the  owner  an  opportunity  to 
be  heard,  or  the  proceeding  will  want  the  essent- 
ial ingredient  of  due  process  of  law.  Nothing 
is  more  clearly  established  by  a  weight  of  author- 
it  v  absolutely  overwhelming  than  ihut  notice 
and  opportunltv  to  be  heard  are  indispensable  to 
the  validity  of  the  proceeding.  It  has  sometimes 
been  intimated  that  a  citizen  is.  not  deprixedof 
his  propcrtv.  within  the  meaning  of  this  constitu- 
tional provision,  by  the  imposition  of  an  assess- 
ment. It  might  as'weJI  be  snid  that  he  is  not  de- 
prived of  his  property  by  a  judgment  entered 
against  him.  A  Judgment  docs  not  take  property 
until  it  it  enforced,  and  then  it  lakes  the  real  or 
personal  properly  of  the  debtor.  So  an  assess- 
ment mtiv  generally  be  enforced,  not onlv  against 
the  real  estate  upon  which  it  is  a  lien,  but,  as  in 
this  case,  against  the  personal  property  of  the 
owner  also  ;  and  by  it  he  may  just  a*  much  be 
deprived  of  his  porpcrty,  and  in  the  same  sense, 
aw  the  judgment  debtor  is  deprived  of  his  by  the 
judgment.*1 

For  those  reasons,  I  conclude  that  the 
Auditor's  proceedings  under  Section  2781 
of  the  Ohio  laws,  by  which  an  assessment 
is  entered  on  the  general  tax  duplicate 
against  the  tax-payer,  without  notice  ot 


opportunity  to  be  heard,  and  which  asses- 
sment is  a  cloud  upon  the  tit  e  to  his-real- 
ty,  and  a  lien  upon  his  property  'enforce*  • 
able  iby  distraint  and  sale  of  goods  And 
chattels  withuut  suit  in  Court,  is  not  "due 
process  of  law"  under  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

The  next  imp  >rtant  question  to  be  de- 
termined is  whether  the  Auditor  is  dis- 
qualified to  make  a  valid  assessment  at 
the  conclusion  of  the  proceedings  before 
him  because  of  his  direct  pecuniary  in- 
terest in  the  result.  If  he  makes  a  finding 
against  the  lax-payer,  and  enters  an  asses- 
sment upon  the  tax  duplicate,  the  statute 
gives  bim  four  per  cent,  upon  the  amount 
so  received.  It  he  fails  to  discover  any 
property  omitted  from  the  tax-payer's  re- 
turn, he  receives  no  compensation  f  >rhis 
servict  s.  Rccause  of  his  direct  reward  if 
he  fin(  s  against  the  tax-payer,  and  ofno 
reward  if  111  his  favor,  is  he  disqualified, 
and  are  the  proceedings  therefore  invalid? 

The  object  of  all  legislation  pertaining 
to  judicial  or  quasi  judicial  proceedings  is 
to  furnish  an  impartial  and  wholly  disin- 
terested tribunal,  before  which  proceed- 
ings are  instituted  and  carried  forward. 
It  is  to  carry  out  the  constitutional  guar- 
antee that  no  man  shall  be  deprive  I  of 
life,  liberty  or  property  without  due  pro- 
cess of  law  that  the  chief  safeguard  of  a 
disinterested  Judge,  Jury,  Referee  or  Arbi- 
trator is  so  carefully  provided  by  legisla- 
tion and  protected  by  judicial  scrutiny. 
The  most  notorious- criminal  enjoys  these 
safeguards  to  the  extent  that  the  magis- 
trate who  presides  at  his  preliminary 
hearing  must  be  disinterested;^  every 
Crand  Juror  who  sits  in  the  grand  inquest 
as  to  his  crimes  must  be  disinterested ; 
every  Petit  Juror  who  tries  the  facts  after 
the  Grand  Jury  presents  its  indictment 
must  be  disinterested  :  the  Judge  who  pre- 
sides at  the  trial,  each  and  all  must  be 
wholly  impartial  and  disinterested  in  the 
result!  Even  after  conviction,  if  it  is 
made  to  appear  that  by  some  mistake  an 
interested  or  disqualified  Juror  has  parti- 
cipated in  the  trial  and  verdict  reached, 
such  interest  and  bias  on  the  Juror's  part 
contaminates  the  whole  proceeding,  poi- 
sons the  fountains  of  j  ustice  at  their  course, 
and  makes  the  verdict  null  and  void. 
Even  in  a  civil  suit,  our  system  of  judicial 
proceedings  assures  to  each  party  a  fair 
and  disinterested  Judge  and  Jury  to  pass 
upon  the  law  and  facts  in  controversy  be- 
tween them.  Is  it  to  be  accepted  that  all 
these  safeguards  are  to  be  disregarded,  and 
all  the  precedents  of  long  years  set  aside 
to  support  proceedings  ot  the  character 
we  have  considered^  simply  becuase  the 
legislature  has  deemed  it  necessary  to  do 
so  in  aid  of  the  tax  assessing  and  collect- 
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ing  powers  of  the  State  ?  It  must  be  rem- 
embered in  this  connection  that  this  in- 
hibition of  the  Federal  Constitution^  that 
the  life,  liberty  and  property  of  the  citizen, 
shall  not  be  taken  without  due  process  of 
law  reaches  the  legislative  as  well  as  the 
executive  and  judicial  departments.  We 
have  already  seen  from  well  considered 
decisions  of  our  highest  Omrt  that  the 
legislative  authority  cannot  usurp  the 
power  to  determine  what  is  due  process  of 
law,  and  on  the  pha  of  the  public  neces- 
sity ignore  the  well  establish*. -d  safeguards 
which  the  law  of  the  land  has  heretofore 
recognized  and  enforced.  (6/  •/#.  j/tf). 
'1  hctaxing  p  wcr  is  rightfully  made  effi- 
cient and  protected  with  great  jealousy, 
for  it  is  necessary  to*  the  very  life  and 
maintenance  of  the  sovereign,  and  very 
summary  and  sweeping  enactments  in 
support  of  this  power  have  been  held 
valid.  Hut  in  the  eager  and  hot  pursuit 
of  the  citizen  >vho  wrongfully  evades  his 
just  taxes,  we  must  be  careful  not  to 
graft  up*  »n  the  body  of  our  judicial  sysiem 
proceedings  so  arbitrary  and  stmmary 
that  they  may  hereafter  be  the  basis  and 
precedent  for  laws  dangerous  in  the  high- 
est degree  to  the  personal  liberty  and  pro- 
perty rights  of  every  cittzen.  A  statute 
which  cpnfers  upon  an  officer  chosen  sole- 
ly with  reference  to  other  duties,  the 
power  t  >  conduct  a  quasi  judicial  proceed- 
ing, which,  in  every  stage  of  its  progress 
is  summary,  and  in  its  findings  arhitnry 
in  the  highest  degree,  and  which  makes 
this  officer,  combining  the  functions  of 
Judge  and  Jury,  partial  and  biased,  be- 
cause direct'  y  interested  by  reason  of  the 
very  liberal  reward  which  flows  to  him  if 
he  decides  against  the  tax-payer,  is  a  gi- 
ganiic  and  perilous  stride  towards  with- 
drawing from  the  citizen  ever}*  principle 
of  constitutional  protection  heretofore 
deemed  secure  and  perpetual.  It  is  not 
a  sufficient  answer  to  all  this  to  say  that 
the  Courts  have  upheld  laws  which  are  ad- 
ministered by  officers  and  Judges  who  are 
interested  in  the  fees  which  flow  from 
proceedings  instituted  and  conducted  be- 
fore them.  In  reply  to  this  serious  and 
grave  objection  to  such  an  interested  of- 
ficer deciding  a  case  of  judicial  nature, 
the  Supreme  Court  of  Ohio  has  said  ihat 
a  Justice  of  the  Peace  and  a  Probate 
Judge  are  likewise  interested,  because 
the  security  of  their  fees  a-*  taxed  by  law- 
may  depend  upon  the  result  of  the  suit 
which  they  arc  to  decide.  The  compari- 
son, while  in  some  respects  apt,  loses  all 
force  when  we  come  to  consider  it  in  de- 
tail. The  Magistrate  or  Probata  Judge 
has  the  same  fees  taxed  for  his  compensa- 
tion whether  one  party  prevails  or  the 
other,  or  whether  the  judgment  is  for  a 
small  sum  or  a  large  sum.     His  fee  is 


secure  if  the  parties  are  solvent,  or  he  may 
protect  himself  by  demanding  security 
before  the  services  are  rendered.  So  that 
his  compensation,  which  is  usually  but  a 
small  part  iof  the  judgment  rendered,  is 
assured  if  ne  is  diligent,  a; id  its  amount  is 
not  contingent  upon  the  decision  he 
makes.  The  case  is  therefore  exceptional 
when  the  security  of  his  compensation  de- 
pends upon  the  r>artv  against  whom  his 
judgment  is  rendered.  But,  as  we  have 
seen,  the  Auditor's  compensation  is  direct- 
ly dependent  upon  the  finding  he  makes. 
If  he  finds  against  the  tax-payer,  he  is 
sure  of  his  regard,  and  it  is  secure  I  by 
the.highest  lien  aad  most  summary  pro- 
cess for  its  collection  Not  only  is  he  inter- 
ested in  finding  against  the  ta\* -payer,  but 
his  fee  grows  with  the  increasing  amount 
of  his  assessment  The  larger  the  assess- 
ment, the  greater  his  commission.  In  the 
case  now  before  me,  if  the  Auditor's  as- 
sessment stands,  his  fee  will  be  $7^60.00. 
The  fee  is  evidently  not  intended  to  be 
given  in  the  nature  of  compensation  for 
services  alone.  It  is  therefore  not  only 
in  the  nature  of  a  bribe  to  decide  against 
the  citizen,  but  a  corrupting  inducement 
to  make  his  finding  the  largest  possible. 
As  the  proceedings  are  arbitrary,  and  in 
the  case  under  consideration  no  finding 
of  facts  was  made,  the  temptation  to  a 
large  assessment  is  so  great  that  it  would 
l>e  wrong  to  submit  the  ordinary  mortal 
to  it.  Not  only  is  the  Auditor  thus  given 
a  tempting  inducement  to  make  a  large 
and  unjust  assessment,  but  the  statute  of- 
fers still  further  inducements  in  the  same 
direction  by  giving  a  large  fee  to  the  wit- 
nesses who  furnish  evidence  against  the 
evading  tax-payer.  Under  the  Act  of 
April  10,  18S8,  the  inquisitors  employed 
to  furnish  evidence  received  twenty  "per 
cent  of  all  that  can  be  recovered  ;  but 
this  reward  Can  only  !>e  paid  out  of  the 
money  actually  collected.  Thus  we  have 
a  system,  judicial  in  its  character,  which 
rewards  not  only  the  witnesses  by  a  com- 
mission upon  the  amount  of  taxes  recover- 
ed by  reason  of  their  testimony,  but  also 
provides  a  commission  of  four  per  cent, 
to  the  officer  who  conducts  the  proceed- 
ings and  who  awards  the  amount  of  the 
taxes  to  be  assessed  and  collected.  And 
so  connected  (are  these  agencies  that  it 
has  been  h  eld  that  mandamus  proceeding's 
can  be  maintained  by  the  inquisitors  to 
compel  the  Auditor  to  act  under  Sections 
27S1-2782.  State,  ca\  ret.,  rs  Crites,  /$  0. 
S.  142. 

Rut  it  is  contended  the  Aud i tor  is  not 
co  nomine  a  Judge,  and  the  proceedings 
are  not  judicial,  and  therefore  the  assess- 
ment made  by  him  is  not  invalid  because 
of  his  pecuniary  interests  in  the  judgment 
rendered.     It  is  true  he  is  not  designated 
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as  a  Judge,  but  the  Supreme  Court  of 
Ohio  hits  repeatedly  held  that  the  pro- 
ceedings conducted  by  htm  are  judicial 
in  their  nature.  Gag'er  vs  Pront,  48  p. 
S.  1  10,  and  Stair,  ex.  tel.,  vs  Crites,  48  O. 
S  460.  ; 

In  the  first  case  cited,  the  Supreme. 
Court  said : 

"Conceding  that  the  proceedings  before  the 
Auditor  are  judi  in]  in  character,  it  does  not  fol- 
low, hs  we  think,  that  they  are  to  he  governed 
by  all  the  precise  rules  of  the  Code  of  Ctrtl  Pro- 
cedure for  the  commencement  and  prosecution 
of  civil  actions.  Notice  is  required,  hut  no  par- 
ticular Ktyle  for  the  proceeding  or  form  of  notice 
in  required."  * 

in  the  ca-c  against  Crites,'  cm  pigc 
173,  the  Supreme  Court  said: 

*Xd  doubt  the  duty  is  one  of  delicacy,  and  call* 
for  ihc  exercise  of  a  conaervativc  judgment  and 
sound  discretion.  The  great  power  vested  in 
County  Auditors  by  the  statute  it>  liable  to  cauxe 
hardship  and  oppression  if  exercised  reck«cs.<ly 
11  nd  wantonly.'' 

In  the  second  case  against  Crites,  on 
page  465,  the  same  Court,  in  referring  to 
the  Auditor's  proceedings,  said: 

•*The  respondent  was  acting  in  a  quasi  judicial 
capacity;  he  had  assumed  jurisdiction  and  en- 
tered upon  the  investigation*,  the  law  Imposed 
upon  him  the  duty  of  hearing  and  weighing  evi- 
dence and  rendering  a  decision  upon  it.  This 
necessarily  involved  the  exercise  of  judicial  dis- 
cretion." " 

An  officer  called  upon  to  summon  wit- 
nesses, hear  testimony,  and  then  "exer- 
cise a  conservative  judgment  and  discre- 
tion" and,  as  in  this  case,  enter  upon  the 
'tax  duplicate  an  assessment  for  over 
$184,000.  which  shall  be  a  lieu  upon  the 
tax-payer's  real  estate,  and  which  may  be 
summarily  collected  by  distraint,  it  seems 
to  me  is  exercising  powers  of  a  judicial 
nature,  and  of  the  most  potential  charac- 
ter If  ihe  Auditor  were  merely  finding 
a  tax  due,  the  amount  of  which  is  fixed 
by  .statute,  as  the  Dow  Law  tax,  of  a 
license  fee,  involving  110  judicial  func- 
tion, the  want  of  notice  would  ,not  avail 
•  the  tax-payer  as  a  matter  of  defense, 
neither  would  the  officer's  interest- it  the  ' 
fee  disqualify  him.  '..;■'■.■ 

Having  thus  shown  the  judicial  charac- 
ter of  the  duties  which  the  Auditor  per- 
forms in  the  proceedings  which  have  just 
been  reviewed,  how  does  the  law  say  his 
direct  pecuniary  interest  in  the  judgment 
he  renders  affect  the  validity  of  his  pro- 
ceedings? 

In  Pearson  vs  At  wood,  zj  Afass.,  j*j, 
Justice  Parker  said:  / 

"It  is  very  certain  that  by  the  principles  of 
natural  justice  and  of  the  common  Jtiw.uo  man 
can  lawfully  sit  as  a  judge  in  a  case  in  which  he 
mav  hare  pecuniary  interest.  Any  interet>U  how- 
ever small,  has  been  held  to  rendtfr  a  judge  in- 
competent." 

Lord  Campbell  said,  in  Dimes  vs  Grand 
Junction  Canal,  3  H.  L.  C,  759: 

uIt  is  of  the  last  importance  that  the  maxim 
that  no  man  is  to   be    a    Judge    in    hi*  own  case 


should  be  held  sacred,  and  that  it  is  not  to  he  con- 
fined to  a  cause  in  which  he  is  a  party,  but  ap-. 
plies  to  any  cause  iu  which  he  has  an  interest.' 
We  have  again  and  again  and  agniu  set  aside 
proceedings  because  an  individual  who  had  an 
interest  took  part  in  the  deci*ion." 

If  one  of  the  Judges  of  a  Court  is  dis- 
qualified on  this  ground,  the  judgment 
will  be  void  even  though  tie  proper 
number  may  !:ave  concurred  without  the 
disqualified  Judge.  Queen  vs  Justices  of 
Hartfordshire,  7  Q.  B.  753.  R.  R.  Co.  vs. 
Howard,  20  Mich.  18. 

The  legislative  voice  his  spoken  in 
equally  p  sitive  inhibitions  against  inter- 
ested persons  acting  as  Judges  Apprais- 
ers, Road  Viewers  or  Commissioners  In 
Ohio,  statutory  provisions  are  m  force 
allowing  a  change  of  venue  of  the  suit 
upon  the  mere  affidavit  of  the  parties  of 
prejudice,  bias  or  interest. 

Section  550  makes  any  Judge  interested 
or  biase  lT  incompetent  to  sic  in  the  case, 
and  the ex  parte  affidavit  of  a  party  makes 
a  change  of  Judges  obligatory  without 
controversy. 

In  4  O.  S.  675,  it  was  held  that  where 
two  of  the  Judges  were  stockholders  in  a 
railroad  company,  and  that  fact  appears 
on  the  record,  and  the  bondholder  does 
not  waive  the  objection,  the  orlerof  the 
Cuurt  appointing  appraisers  in  appropri- 
ation proceeding  will  be  reversed. , 

In  105  Mass.  225,  the  Supreme  Court 
held  that  a  County  Commissioner  is  dis- 
qualified by  personal  interest  to  take  part 
in  adjudications  of  his  board  lav  ing  out  and 
directing  the  construction  of  a  highway 
over  laud  of  his  sister's  husband,  and  such 
proceeding  cannot  be  rendered  valid  by 
acccpta  nee.  waiver,  consent  or  release,  but 
is  wholly  void. 

Cooley,  on  Constitutional  Limitations, 
410-41  i/thui  states  the  rule: 

"No  one  might  to  be  a  judge  iu  his  owu  cauae. 
This  maxim  applies  iu  all  cu.scs  where  judicial 
functions  are  to  be  are  to  be  exercised,  and  ex- 
clude* all  who  are  interested,  however  remotely, 
from  taking  part  jn  their  exercise.  It  is  not  left 
f  the  discretion  of  a  Judge,  or  to  his  sense  of 
decency,  to  decide  whether  he  shall  act  or  not. 
All  his  power*  arc  subject  to  this  absolute  limi- 
tation, and  when  his  own  rights  are  in  question 
he  haa  no  authority  to  determine  the  case." 

It  is  no  sufficient  answer  to  these  stat- 
utory and  judicial  expositions  of  the 
maxims  of  the  law  to  say  that  in  most  of 
the  cases  cited  the  legislature  has  recog- 
nized the  disqualification  of  the  Judges, 
Appraisers  and  Commissioners,  because 
of  their  interest,  and  provided  they  should 
not  act  when  so  interested,  but  in  the 
case  of  the  Auditors  the  legislature  em- 
powered them  to  act  notwithstanding 
their  interest,  and  this  policy  was  neces- 
sary to  make  efficient  the  revenue  laws 
of  the  State.  But.  it  is  not  within  the 
power  of  the  legislature  to  make  any 
process  which  it  may  deem  necessary  or 
essential,  even  for  the  collection  of  pub- 
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lie- revenues,  "due  process  of  law."  with- 
in the  meaning  of  ihe  Federal  Constitu- 
tion.    iS  Howard  276. 

The  Supreme  Court  of  Missouri,  in  the 
case  before  cited,  says  such  a  •'•construc- 
tion would  render  'he  restriction  abso- 
lutely nugatory,  and  turn  this  part  of  the 
Constitution  into  mere  nonsense." 

.  I  am  aware  that  the  Courts  have  gone 
as  far  as  the  safeguards  of  the  Constitu- 
tion permit  to  uphold  legislative  enact- 
ment-; of  an  arbitrary  character,  for  the 
collection  of  the  public  taxes.  The 
many  ways  thht  have  been  devised  to 
evade  and  defeat  Or.*  collection  of  taxes 
has  made  it  neccssiry  to  r  sort  to  exr 
treme  measures  to  enforce  their  collec- 
tion. But  in  alt  the  cases  wl.ich  I  have 
found  there  is  "this  principal  recognized 
and  respected,  that  where  there  is  the 
exercise  of  a ny  judicial  functi  us  iinpcscd 
upon  any  of  the  taxiitg  corps  of  officials, 
those  judicial  factions  must  be  exerciser! 
in  accordance  with  those  s.<uiid  maxims 
of  the  common  law  and  principles  >>f 
natural  justice  which  have  always  con- 
trolled judicial  proceedings.  Aiid  the 
test  of  whether  the  powers  conferred  are 
judicial  or  not  would  seem  tone  whether, 
with  ihc  exercise  of  the  authority  to  \v  ar 
te-timony  and  determine  the  facts,  was 
Coupled  the  pewer  to  enter  a  finding 
which  had  the  force  ancf  effect  of  the 
judgment  of  a  Court,  Thus  in  the  case 
of  the  United  States  vs.  Faircira,  /j  H. 
4o\  it  became  necessary  to  determine 
whether  the  authority  conferred  upon  the 
U.  S.  District  Judge  in  Florida  to  abjudi- 
cate on  claims  for  injuries  suffered  hy  in- 
habitants of  that  State  by  the  operations 
-  of  the  American  Anu^  *n  Florida,,  which 
claims  were  to  be  paid  if  the  Secretary 
of  ihe  Treasury  should,  on  'a  report  cf  the 
evidence,  deem  it  equitable,  was  auth<  r- 
ity  to  exercise  judicial  power.  The 
claims  were  to  be  adjudicated  and  paid 
if  allowed  in  ac.  ordauee  with  the  treaty 
of  1819  with  Spain.  The  first  Act  of  Con- 
gress in  1813  provided  Commissioners  to 
hear  and  adjudicate  the  claims*  J  he 
next  Act  authorized  the  United  States 
District  Judge  to  adjudicate  the  claims. 
He  did  so,  and  from  his  decision  an  ap- 
pe  \  waa  taken  to  the  Supreme  Court. 
The  Court  hcM  that  as  the  Act  did  not 
provide  that  there  should  be  a  suit,  with 
parties,  and  process  to  issue,  the  pro 
ccedings  were  ex  parte.  The  Court  then 
says: 

"But  neither  the  evidence  or  hi*- award  are  to 
be  tiled  in  the  Court  in'  which  he  presides  nor 
recorded  there;  hut  he  i«  required  to  transmit 
both  the  decision  nnd  evidence  upon  which  he 
acted  to  the  Secretary  of  the"  Treanurr :  and  the 
claim  if  to  be  paid  if  the  Secretary  thinks  ii  }nst 
and  equitable,  but  not  otherwise.  It  i«  to  be  a 
debt  from  the  Uuted  State*  upon  the  decision  of 
the  Secretary,  bat  not  upon  that  of  the  Judge. 


It  is  too  evident  for  argument  upon  thesuhjet-;. 
that  such  a  tribunal  id  not  a  judicial  one.  *.  *  * 
The  decision  is  not  the  judgment  of  a  Court  of 
Justice.*1 

Apply  these  tests  to  the  Auditor's  pro- 
ceedings. He  has  the  i.owcr  to  issue 
process ;  be  has  parties  to  the  proceed- 
ing; he  makes  a  finding  and  files  his 
statement  of  the  facts  in  his  office,  and 
then  be  makes  his  decision,  which  is -an 
assessment/rained  into  au  amended  du- 
plicate, which  is  certified  to  the  Treas- 
urer,* and  it  then  becomes  a  lien  iip  the 
tax-payer's  property  having  all  the  force 
-and  effect  of  a  judgment  at  law,  with  all 
the  summary  remtdirs  f.r  enforcement 
hereinbefore  set  forth.  Surely  we  have 
here  jrdicial  powers  and  proceedings, 
and  to  the  person  who  conducts  these 
proceedings,  and  has  the  authority  to  en-, 
ter  such  a  judgment,  s  :ould  certainly  be 
applied  the  diqualificationof  a  direct  per- 
gonal interest  in  the  "result,  a  test  which 
we  h«ye  seeu  is"  universally  applied  to 
Judges  and  all  persons  exercising  judicial 
powers. 

But  it  is  said  these  laws  are  made  in 
the  interest  of  the  public,  are  necessary 
to- secure  the  collection  of  public  reve- 
nues, and  none  are  injurioas.lv  affected 
by  their  arbitrary  character  but  those 
who  are  trying  to  evade  the  payment  of 
their  just  taxes  Suppose  we  concede 
this  to  he  true.  It  is"  still  as  much  the 
duty  of  the  Court  I'd  pass  upon  tlr  se  <|iies- 
UonS  as  though  the  entire  public  were 
clamoring  against  their  injustice.  Hut 
the  bill  in  this  case  avers  that  the  testator 
made  a  full  and  true  return  of  all  his 
taxes  for  the  years  involved,  and  the  de- 
murrer admits,  this  fact  to.bb  true.  This 
case  is  therefore  •  ot  <»nc  to  which  such 
suggestion  applies.  This  Court  reluc- 
tantly interferes  with  the  enforce"  esu.  of 
State"  revenue  laws,  even  when  they  ef- 
fect only  back  taxes,  and  I  am  in'  full 
sympathy  with  .those  who  believe  that 
every  citizen  shculrl  ray  taxes  justly  and 
lega'ly  imposed.  I  would  not  interpose 
to  aid  those  who  are  not  willing  to  bear 
their  just  share  of  the  public  burdens, 
unless  the  taxes  sought  to  be  enforced 
have  been  imposed  by  proceedings  not  - 
hi' barnu.ny  with  those  safeguards  pro- 
vided by  the  Consti.ntioii,  to  which  I 
have  before  referred.  Having,  after  very 
careful  and  painstaking  investigation, 
reached  tic  conclusion  that  these  taxes 
have  been  illegally  imposed,  it  is  the 
duty  of  the  Court  to  aff  rd  to  all  who  arc 
thereby  wrongfully  burdened,  such  re- 
lief as  the  law  provides. 

The  Supreme  Court  of  Ohio  has  de- 
cided these  laws  constitutional,  and  the 
proceedings  of  the  Auditor  thereunder 
valid  The  question  now  under  consid- 
eration in  this  Court  is  not  whether  these 
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laws  are  vilid  under  the  Constitution  of  question*  involved,  and  is  therefore  al- 
Ohio.      If  it  were,  this  Court  would  be  |  lowed 


bound  by  that  decision  of  the  highest  tri- 
bunal of  the  State.  But  the  question 
presented,  being  a  Federal  question,  and 
involving  a  construction  of  the  Constitu- 
tion of  the  United  States,  the  Federal 
Courts  are  charged  with  the  duty  and  re- 
sponsibility "of  deciding  it.  uueffcrted  by 
the  decisions  of  the  State  Courts,  except 
so  far  as  they  may  be  persuasive.       -    . 

For  the  reasons  already  stated.  I  am  of 
the  opinion  that  the  proceedings  pro- 
vided by  Section  2781  of  the  Kiyiscd 
Statutes  of  Ohio,  when  carrried  forward 
without  due  noticV  to  the  tax-payer,  or 
when  conducted  by  the  Auditor,  who  is 
directly  interested' in  the  proceeds  col 
lect,  d  under  the  assessment  made  and  im-. 
posed,  result  in.  depriving  the  citizen  of 
his  property  without  due  process/of  law, 
are  therefore  invalid  under  the  14th 
Amendment  to  the  Constitution  of  the 
United  State*. 

I  have  in  this  opinion  considered  the 
questions  inolved  upon  the  broad  prm 
ciples  presented  in  construing  the  Ohio 
Statutes  with  reference  t  *  the  inhibition 
of  the  foregoing  amendment,  unaffected 
by  any  special  issnes  peculiar  to  the  case 
now  before  me,  because  there  are  fivte 
other  cases  pending  in  this  Court,  brought 
here  by  removal  from  the  State  Courts. 
The  questions  considered  and  decided 
.affect  all  these  cases  aKke,  and  apply  to 
all  of  them. 

In'  the  case  now  under  consideration, 
exceptions  were  taken  by  counsel  for  the 
defendant,  that  the  allegations  of  the 
bill  were  defective,  in  that  it  was  not  averr- 
ed that  plaintiffs,  as  executors,  n.id  any 
property,  real  or  personal,  within  the 
distraining  process  of  the  Country  Treas-. 
urer,  and  that  therefore  no  ground  for 
equitable  interference  was  shown.  An 
amendment  to  the  bill  has  been  tendered 
since  the  argument  and  submission  of  the 
case,  which  meets  these  and  other  con- 
tentions. Counsel  object  to  this  amend- 
ment, because,  if  allowed,  it  cannot  re- 
late back  and  make  valid  the  restraining 
order  granted  upon  the  original  bill. 
But  the  amendment  does  not  effect,  or 
relate  to,  jurisdictional  facts.  The  want 
of  notice  of  the  Auditor's  proceedings, 
his  interest  in  the  controversy,  and  the 
illegality  of  the  tax,  as  a  result  of  such 
averments,  are  all  set  forth  in  tlje  origi- 
nal bill,  and  are  a  sufficient  basis  for  the 
temporary  injunction  allowed.  The 
amendment  tendered,  of  which  defend- 
ant's counsel  had  notice,  relates  to  facts 
■  so  manifestly  incontestable,  that  the 
plaintiffs  ought  to  have  the  benefit  of 
whatever  effect  they  may  have  upou  the 


The  demurrer,  both  to  the  original  and 
amt\dcd  bill,  is  overruled. 


Sixtr^ 


Judicial  Circuit 


EVIDENCE. 

Refusal  to  Give  or   Refuse  Request*  to   Charge 
.  Before  Argument,  is.  Error. 

(Huron  County  Circuit  Court,  May,  iSpf.  Pres- 
ent: Rcns'C.  S.  Benthsy,  P.-  J.:  C.  U..Scribner 
andG.H.  Haynes,J.  » 

y/m.  S.  Root,  plaintiff  in  error, 
vs  The  Incorporated  Village  of 
Mohroeville,  O.,  defendant  in  error. 

(In  m  aclion  foi  personal  injuries  resulting 
£rom  a  defective  sidewalk  plnuUiJT  sought  to 
prove  that  the  sidewalk  on  the  side  of  the  street 
opposite  thcplacj  whe.re  the  plaintiff  ww  in- 
jured, wits  out  of  repair  and  hi  an  unsafe  condi-  . 
tion.  for  the  purpose  i>f  showing  that  a  persou 
passing  along  said  street  had  no  choice  for  boih 
sides  were  bad- and  unsafe.  J*ei.i>,  that  *uch  tes- 
timony would  have  y*een  Prt>pc  iu  rebuttal  and 
after  thcttefendant' had  offered  testimony  tend- 
ing to  show  tha^the  , defect  was  nolkceable  and 
that*  a  way  existed  there  which  the  plaintiff 
could  welt  ha ve  taken,  but  without  such  tosti=- 
monv  on  the  part  of  the  defendant,  it  tended  to 
introduce  .  immaterial  issues  a:id  prejudge  the 
defendant  and.  -as  properly  excluded  by  the 
lower  court.  - 

a.  Evidence  showing  that  the  defendant,  im- 
mediately after  the  accident,  made  a  repair  of 
the  defective  fcidewalk  is.  hot  competent  testi-  . 
mony  to' show that  the  defendant  knew,  prior  to 
the  accident^that  the  defect  existed.  It  does  not 
follow  that  by  repairing  a  walk  confessedly 
underthe  charge  of  a  village,  there  wa«s  an  ad- 
mission by  them  that  it  was  out  of  renuir  at-  the 
time  of  theaccideut.  # 

1.  A  conversation  between  plaintiff  and  one  ct 
the  members  of  the  Council  of  the  village  after 
the  accident  is  no*  competent  to  hind  the  village 
bv  an  admission  of  ~a  past  fart  and  evidence  of 
tne  plaintiff's  statements  as  to  his  suffering,  ot 
his  being  injured,  coupledwith  other  statements* 
in  the  nature  of  a  recitation  as  to  how  his  inju- 
ries occurred  is  incompetent  and  was  properly 
excluded.  •  •         ,   .     .  — . 

4.  The  testimony  ol  a  witness  that  plaintiff  "was 
a  bricklayer  and  mason  by  prof ession,  but'  after 
the  accident,  was  unable  to  do  anything  on  ac- 
counts the  injury  to  his  left  foot,"  does  not 
come  under  the  rule.-,  which  admit  the  statement 
of  a  witness  that  he  observed  that  another  per- 
son was  disabled  or  sick  or  suffering  pain. 

c  The  statement  of  a  witness  winch  embodies 
hearsay  evidence,  although  portions  of  his  testi- 
mony might  have  been  competent,  if  all  offered 
together,  should  be  excluded.     . 

•&  The  refusal  to  charge  the  jury  tlfat  the  bur- 
den of  proof  is  on  the  defendant  to  prove  that  the 
plaintiff  contributed  to  his  injury  by  his  own  neg- 
ligence, ia  not  error  wher  the  plaintiff,  in  the  in- 
troduction of  his  own  tesrimony,  afford*  some 
presumption  of  such  cortributory  negligence  as 
would  .prevent  his  recovery.-  . 

7.  A  request  to  charge  that  »nf  you  find  fur  the 
plaintiff,  m  assessing  his  damages,  you  should 
award  him  fiUl  compensation  for  the  injury  re- 
ceived. In  this  jou  may  consider  the  pain  suf- 
fered, and  which  naturally  and  frobably  will 
be  suffered  and  the  effect  it  has  had  and  pkowa- 
iily  will  have,"  *  *  ♦  contains  an  erroneous 
proposition      The   mere    probability    of    what 
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"might  happen  in  the  future  i*  not  proper  ground 
f\>r  the  assessment  of  damages. 

S  Under  the  late  amendment  to  R.  8.  Sec.  5190, 
which  provide*  that  when  the  evidence  in  con- 
cluded, either  party  may  present  written  instruc- 
tion* to  the  Court  on  matters  of  law  and  request 
the  same  to  be  given  to  the  jury,  which  in  at  ruc- 
tion* shall  be  given  or  refused  by  the  Couri  be- 
fore the  argument  to  the  jury  is  commenceiU.it  is 
the  duty  of  the  Court  to  give  or  refuse  to  give 
such  instructions  at  that  time  and  the  refusal  to  do 
so  is  error  sufficient  to  warrant  reversing  the judg- 
racJt^-ED.  Lkgaf.  News). 

Bentley,  J.     (Orally.) 

This  is  a  proceeding  in  error  to 
reverse  the  judgment  of  the  court 
of  common  pleas,  against  Mr. 
Root  rendered  in  an  action  com- 
menced by  him  in  that  court  against 
the  Incorporated  Village  of  Monroe- 
ville,  Ohio,  to  recover  damages  for 
a  certain  alleged  injury  received  by 
hijn  while  walking  along  one  of  the 
sidewalks  in  that  village  and  which 
he  claimed  the  Village  should  Have 
kept  in  repair,  but  which  they  had 
negligently  allowed  to  become  and 
remain  out  of  repair,  whereby  he 
he  was  injured. 

As  the  terms  of  the  petition  may 
be   important  in  considering  some 
of  tke  alleged  errors,  I  will  read  a 
portion  of  it.     After   making  some 
general  allegations  in  regard  to  the 
duty  resting  upon  the  Village,  the 
petition   proceeds:    "On   the    15th 
day    of  October,  1889,  said    street 
and   sidewalks  were,  by  the   negli- 
gence of  said  defendant,  allowed  to 
be,  and   remain   out   of  repair;  and 
the  sidewalk  along  the  north  side 
thereof,  in  front  of  in-lots  numbers 
121  and  123,  on  the  plat  of  said  Vil- 
lage which  walk  was  orginally  con- 
structed of  stone,  was  broken   with 
many   dangerous  holes  and   sharp 
and    jagged    projections.      By   the 
negligence  of  the  defendant,  on  the 
evening  of  that  day,  said  holes  were 
allowed  to  remain  open,  and  broken 
pieces  of  stone  were  not  removed, 
but  were  exposed  to  contact  with- 
out lights  or  guards.     The  defend- 
ant had,  by  its  proper  officers  and 
agents,  full  knowledge   and   notice 
of  the  dangerous  condition   of  said 
walk  in  time   to  remedy  it   and  to 
prevent  all  injury  therefrom  and  it 


then  and  there  became  the  duty  of 
said  defendant  to  so  remedy  it  as  to 
prevent  such  resulting  injury.  On 
said  evening  of  the  15th,  day  of 
Oct.,  1889,  this  plaintiff  was  lawfully 
passing  along  said  street  upon  said 
sidewalk  wholly  unaware  of  its  dan- 
gerous condition,  and  accidentally, 
without  any  fault  or  negligence  on 
his.  part,  while  walking  there,  was 
precipiated  into  one  of  said  holes  in 
said  sidewalk,  his  foot  striking  on 
one  of  said  sharp,  rough  and  jagged 
pieces  of  stone  and  his  said  foot  and 
person  were  thereby  cut,  torn  and 
severely  bruised  and  wounded, 
whereby  he  was  greatly  and  perman- 
ently injured." 

He  further  makes  some  allega- 
tions regarding  the  accident,  the 
permanency  of  his  injury,  and  that 
he  was  put  to  great  expense  in  en- 
deavoring to  be  cured  of  it. 

The  Village,  in  its  answer,  admits 
its  character,  as  charged,  and  admits 
its  control  over  this  particular  street 
in  question,  and  its  general  duty  to 
keep  the  sidewalks  in  repair  on  this 
street,  but  denied  in  general  all  the 
other  averments  of  the  petition  and 
also  alleges  that  if  the  plaintiff  re- 
ceived any  injury,  it  was  on  ac- 
count of  his  own  negligence  contri- 
buting thereto.  The  reply  of  the 
plaintiff  denies  this  affirmative  al- 
legation of  contributory  negligence. 
The  case  cariie  on  for  trial  and 
was  tried  to  a  jury.  The  plaintiff 
gave  evidence,  as  recited  by  the  bill 
of  exceptions,  tending  to  prove  all 
of  the  material  averments  of  his 
petition.  The  defendant  produced 
its  testimony,  and  at  the  close  of  the 
evidence  and  before  the  argument 
began,  the  plaintiff  preferred  to  the 
court  certain  written  charges  requ- 
esting that  they  be  given  to  the  jury 
as  the  law  of  the  case.  This  was 
refused,  and  after  the  argument  to 
the  jury  had  closed,  the  court  gave 
to  the  jury  its  general  charge,  and 
the  jury,  after  retirement,  brought 
in  a  verdict  in  favor  of  the  Village 
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against  the  plaintiff.  A  motion  for 
a  new  trial  was  made  and  overruled 
and  judgment  was  rendered  upon 
the  verdict,  and  a  bill  of  exceptions 
was  allowed  and  filed  in  the  case. 
The  bill  of  exceptions  does  not  pur- 
port to  exhibit  all  of  the  testjimony- 
that  was  giveu  in  the  case.  It 
states  the  giving  of  certain  testimony 
tending  to  prove  certain  facts.  It 
states  certain  questions  which  were 
asked  of  the  witnesses  and  the  rul- 
ing of  the  court  upon  them.  It  re- 
cites and  gives  in  hacc  verba,  cer- 
tain requests  of  the  plaintiff  and 
the  charge  of  the  court,  and  con- 
tains the  recitation  that  it  embodies 
all  of  th  charge  given  by  the  court ; 
but  the  recitation  and  the  other 
matters  were  simply  to  exhibit  what 
is  claimed  to  be  errors  of  the  court 
in  its  rulings  upon  the  trial  of  the 
case. 

In  the  bill,  after  reciting  the  giv- 
ing of  evidence  by  the  plaintiff  to 
sustain  the  material  allegations  of 
his  petition,  that  is,  the  facts  which 
the  plaintiff's  evidence  tended  to 
prove,  are  stated  affirmatively  here 
in  the  bill,  this  occurs:  "Among 
the  witnesses  called  by  the  plaint- 
iff, were  Peter  Seymour  and  Jacob 
Hammel.who  were  asked  by  plaint- 
iffs counsel  as  to  the  condition  of 
the  sidewalks  on  both  sides  of  Mon- 
roe Street  at  the  time  when  said  ac- 
cident occurred.  To  this  question, 
defendant's  counsel  objected  and 
plaintiffs  ccfunsel  stated  that  he 
proposed  to  show  by  the  witnesses 
that  the  sidewalk  on  the  opposite 
side, — on  the  side  of  the  street  op- 
posite the  place  where  Plaintiff  was 
injured,  was  also  then  out  of  repair 
and  in  an  unsafe  condition  general- 
ly, and  that  there  could  be  no  choice 
for  a  person  passing  along  said 
street  between  the  sidewalks  on  the 
two  sides  of  it,  for  both  were  bad 
and  unsafe;  but  the  court  sustained 
the  objection  and  excluded  said  evi- 
dence and  the  same  was  not  given 
to  or   considered  by    the  jury,   to 


which  ruling  the  plaintiff  by   his 
counsel  then  and  there  excepted." 

That  is  one- of  the  errors  which 
is  urged  here  as-a  ground  for  set- 
ting aside  the  verdict  and  reversing 
the  judgment. 

The  issues,  as  they  were  present- 
ed by  the  pleadings  are  to  be  con- 
sidered here.  The  plaintiff  alleged 
that  this  dangerous  defect  existed 
in  a  certain  sidewalk  of  the  public 
street  along  which  he  had  occasion 
to  pass  and  did  pass.  The  Village, 
not  denying  that  this  was  one  of  the 
streets  of  which  it  had  charge,  or 
that  this  was  a  sidewalk  which  it 
was  bound  to  keep  in  repair,  admits 
both  of  those  facts.  Presumably 
then,  the  plaintiff  below,  without" 
some  averment  or  showing  other- 
wise, had  a  right  to  pass  along  that 
public  sidewalk.  This  evidence 
was  offered  i>y  him  in  chief  and  he 
claims  that  it  was  proper  because  it 
would  negative  the  idea  that  he 
ought  to  have  avoided  this  danger- 
ous condition  which  he  claimed  to  be 
in  the  sidewalk,  by  showing  that  he  - 
substantially  had  no  choice  in  the 
matter,  or,  at  least,  that,  he  had  no  . 
opportunity  of  avoiding  that  by  go- 
ing on  the  other  side  of  the  street. 

Had  this  testimony  been  offered 
in  rebuttal,  and  after  the  defendant, 
Village,  had  offered  testimony  tend- 
ing to  show  fnat  this  defect  was 
noticeable,  and  that  another  way 
existed  there  which  the  plaintiff 
could  well  have  taken,  then  this 
testimony  would  have  been  proper: 
but  to  have  anticipated  the  evidence 
which  might  have  been  given  "on 
the  part  of  the  defense  without  any- 
thing, up  to  this"  time,  suggesting, 
as  appears  in  the  record,  any  neces- 
sity for  such  testimony,  would,  we 
think,  have  been  subject  to  the  ob- 
jection', mentioned  by  the  counsel 
for  the  Village,  that  it  would  tend 
to  introduce  immaterial  issues  and 
possibly  prejudice  the  Village  by 
showing  that  not  only  had  it  suffer- 
ed this  particular  defect  to  exist,  but 
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that  it  was  also  negligent  regarding 
other  sidewalks  and  streets. 

Upon  this  view  of  the  matter,  the 
action  of  the  court  in  excluding  it 
was  correct.  It  does  not  appear 
that  it  was  afterwards  offered  in  re- 
buttal. 

The-  next  objection  appears  as 
stated,  in  the  bill,  in  this  way : 
41  Among"  Plaintiffs  witnesses  was 
Frank  Egle,  who  was  asked  by 
Plaintift's  counsel  as  to  the  repair 
of  the  sidewalk  at*  the  place  where 
Plaintiff  was  injured,  by  the  author- 
ities of  said  Village,  soon  after  the 
accident.  To  which  question  de- 
fendant's counsel  objected,  and  the 
Court  said  that  if  therepairing  was 
4one  after  the  injury,  it  Was  not 
competent  m  any  way,  and  though 
plaintiff's  counsel  offered  to  show 
that  fact  by  the  witness,  the  court 
sustained  defendant's  objection,  and. 
the  same  was  excluded  from  the 
jury,  to  which  ruling  of  the  court, 
the  plaintiff  by  his  counsel  then  and 
there  excepted." 

As  against  the  claim  of  the  plaint- 
iff, that  this  exhibits  error,>counseI 
for  the  Villajge  says  that  "the  "bill 
does  not  exhibit  the  particular  ques- 
tion asked,  and  that  therefore,  this, 
court  caanot  'determine  but  that  the 
ruling  upon  thVparticular  question 
may  haveT*een.  correct.  But  with- 
out regarding  now  that  argument 
of  the  counsel  for  the  Village,  .We 
think  the  ruling  of  the  court  was 
correct  any  how.  That  is,  in  order 
to  show,  under  the  allegations  and 
issues  here,  that  this  defect  existed 
or  that  the  Village  knew  that  it  ex- 
isted, it-  was  not  competent  to  show 
that  shortly  after  that  the  Village 
made  a  repair  of  the  particular  de- 
fect. 

A  case  was  citied  in  one  of  the 
Circuit  Court  Reports, — the  circuit 
court  of  Ashtabula  County,  I  think. 
The  plaintiff  in  that  case  was  pre- 
cipiated  down  an  embankment 
along  a  certain  street-,  and  the  fence 
which  the  Village  theretofore  erectr 


ed,  had  become  out  of  repair  at  that 
point,  so  that  there  was^'no  barrier 
to  keep  parties  from  being  preeipi- 
ated  down  the  bank,  and  the  court  • 
in  that  case  held  that  the  fact  that 
the  Village  shortly  after  this  acci- 
dent repaired  that  fence  was  com- 
■petent.*  But  it  appears  very  clear 
from  the  report  and  the  circumst- 
ances, that  that  ruling  is  not  applic- 
able here.  In  that  case,  the  prin- 
cipal issue  was  as  to  whether  or  not 
this  place  was  of  such  a  nature  and 
in  such  a  condition,  that  the  defend- 
ant in  that  case  was  charged  with 
any  duty  *  to  provide  a  barrier  there, 
and  the  Circuit  Court  held  that, 
from  the  fact  that  they  had  built 
the  fence,  and  even  after  this,  re- 
paired the  fence  at  that  particular 
point,  it  involved  an  admission  up- 
on the  part  of  the  defendant  that  it 
.was  bound  to  "keep  up  some  barrier 
there;  that  it  lecogiiizedit  as  a  dan- 
gerous place,  and  as.  against  accid- 
ent th^re  it  ought  to-provide. 

It  would  have  h^en  a  parallel  case 
if,  in  this  action  here  at  bar,  the 
Village  had  in  its  answer  denied 
that  it  had  any  duty  to  perform  res- 
pecting the  sidewalk  in  question; 
and  the  fact  were  shown  that  short- 
ly after  this  accident  it  had  made 
repairs  upon  this  very  walk.  That 
would  have  'implied  an  admission 
that  it  was  a  walk  as  to  which  it 
owed  some  duty;  but  it  would  not 
follow  that  by  repairing  a  walk  con- 
fessedly under  the  charge  of  the 
Village,  there  was  an  admission  by 
them  that  it  was  out  of  repair  at  the 
time  of  the  accident.  So  there  was 
no  error  in  that  respect. 

Next,  without  taking  the  time  to 
read  the  exact  wording  of  the  bill,— 
evidence  offered  by  plaintiff  was  re- 
jected tending  to  show  a  conversa- 
tion between  plaintift  and  one  of  the 
members  of  the  council  of  the  Vil- 
lage after  this  accident  occurred. 
He  was  not  competent  to  bind  the 
Village  by  an  admission  of  a  .past 
ra£t.    That   would  warrant  its  ex- 
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elusion  so  far  as  it  simply  tended  to 
show  that,  and  the  other  fact  that 
is  involved  in  the  conversation,  that 
is,  the  statement  by  the  plaintiff  of 
his  suffering, — of  his  being  injured 
at  that  time,  is  coupled  with  other 
statements  which  would  not  be 
competent,  being  a  recitation  as  to 
how  he  was  injured,  or  how  his  in- 
jury occurred,  &  etc.,  and  as  the 
whole  matter  was  offered  together 
though  possibly  a  small  portion  of 
it  is  competent  for  a  particular  pur- 
pose ;  but  the  main  portion  of  it  be- 
ing incompetent,  it  was  properly, 
when  thus  offered,  excluded  entirely. 

The  same  may  be  said  of  the  rul- 
ing of  the  court  in  excluding  certain 
evidence  of  Charles  J.  Hoyt  who 
stated  that  the  plaintiff"  was  a  brick 
layer  and  mason  by  profession,  but 
at  that  time, — that  is,  the  time  after 
the  accident, — he  was  unable-to  do 
anything  on  account  of  the  injury 
to  his  left  foot,  I  believe." 

We  think  this  does  not  come  un- 
der the  rules  which  admit  the  state- 
ment of  a  witness  that  he  observed 
that  another  person  was  disabled  or 
sick  or  suffering  pain,  or  something 
of  that  kind.  It  was  a  general 
statement  which  involved  something 
more  than  the  statement  of  a  mere 
fact  within  the  personal  knowledge 
of  the  witness. 

Objection  was  made  to  certain 
other  testimony  offered  by  the 
plaintiff  in  the  deposition  of  Mr. 
Hoyt, — another  conversation  with 
the  plaintiff  after  the  injury.  The 
answer  and  question  which  was  ex- 
cluded was  this:  "During  April 
and  May,  1891,  he  was  a  foreman 
for  me  in  building  a  brick  building 
for  the  electric  light  plant  at  Bellev- 
ue,  Ohio,  and  during  that  time,  saw 
him  almost  daily,  and  during  that 
time  his  foot  hurt  him  so  that  he 
could  hardly  attend  to  his  work  and 
on  several  occasions  he  asked  per- 
mission to  leave  his  work  and  go 
for  treatment  to  a  doctor  and  did  go 
and  see  a  doctor  about  it,  and  as  he 


said  to  me,  he  complained  about  it 
hurting  a  great  deal  and  gave  him  a 
great  deal  of  pain  so  much  so  that 
it  interfered  with  his  work.  His 
foot  troubled  him  all  through  the 
work  and  he  was  not  able  at  any 
ti*ne  to  wear  a  shoe  upon  it  during 
the  time  he  was  working  foV  me." 

It  will  be  noticed  that  in  that  ans- 
wer there  is  some  hearsay.  It  was 
all  offered  together,  although  a  por- 
tion of  it  may  be  competent,  we 
think  the  plaintiff  should  only  have 
offered  such  portion  of  it  as  could 
be  deemed  competent ;  but  offering 
it  altogether,-the  whole  answer, 
the  gere-al  exclusion  was  correct. 
It  is  aiso  noticed,  regarding  that 
answer  that  there  is  much  in  it  that 
is  not  a  very  close  statement  of  the 
facts  within  the  observation  of  the 
witness,  but  facts  that  he  would  be 
as  apt  to  gather  generally,  as  from 
present  indication  of  pain  on  the 
part  of  the  plaintiff. 

The  witness  states  this  also,  which 
was  excluded -being  a  part  of  the 
Hoyt  deposition: — "  My  first  visit  to 
him,  (plaintiff),  at  Monroeville, 
Ohio,  was  to  get  him  to  superintend 
the  construction  of  the  brick  electric 
light  building  at  Fellevue,  Ohio, 
and  he  then  told  me  about  his  foot 
and  showed  it  to  me,  and  said  that 
he  hesitated  to  take  1113'  work  on  ac- 
count of  the  condition  of  his  foot. 
He  stated  to  me,  at  that  time,  that 
he  stepped  or  broke  through  the 
sidewalk  and  injured  it." 

SomeN  remarks  that  I  have  already 
made  will  apply  to  that.  It  is  a 
mere  recitation  of  the  plaintiff  as  to 
how  his  accident  occurred  and  was 
not  proper. 

There  was  an  objection  to  an- 
other portion  of  the  deposition  of 
the  said  Hoyt  in  which  he  said  that, 
prior  to  this  accident,  "  Have  never 
known  hfm  to  be  sick,  and  having 
bodily  strength  to  do  his  work ;  be- 
lieved him  to    be   in    good   health 
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during  that  time,"  that  is,  for  a  long 
period. 

The  exclusion  of  that  comes  pretty 
close  to  the  line.  While  we  think 
it  would  not  be  error  to  have  ad- 
mitted it,  in  view  of  the  condition 
of  the  -testimony  generally,  we 
would  not  be  willing  to  say  that  the 
exclusion  of  that  was  of  so  prejudi- 
cial a  character  as  would  warrant 
the  disturbance  of  the  verdict  or 
judgment  in  that  respect. 

Among  the  plaintiffs  requests  to 
charge  is  this  one,-number  3 ; (These 
are  requests  which  the  plaintiff,  at 
the  close  of  the  testimony  and  be- 
fore argument,  requested  the  court 
to  give  to  the  jury :) 

"  The  burden  of  the  proof  is  on 
the  defendant  to  prove  to  you  that 
the  plaintiff  contributed  to  his  in- 
jury by  his  own  negligence  and 
plaintiff  cannot  be  legally  found  to 
so  have  contributed  unless  he  is 
shown  to  have  been  at  fault  in  so 
doing." 

If  we.had  all  the  testimony  before 
us,  we  could  determine  whether  on 
the  trial,  the  refusal  of  that  was,  or 
was  not  error.  We  must  dispose  of 
it  in  view  of  this  rule,  that  there 
may  be  cases  where  the  plaintiff,  in 
the  introduction  of  his  own  testi- 
mony may  afford  some  presump- 
tion of  such  contributory  negligence 
as  would  prevent  his  recovery'.  In 
such  a  case  as  that  a  charge  of  this 
kind  would  be  erroneous ;  that  is  to 
say:  in  such  particular  case,  the 
burden  would  be  upon  the  plaintiff 
to  introduce  testimony  to  show  that 
he  was  not  guilty  of  contributory- 
negligence  because  the  jury  might 
regard  his  own  testimony  as  show- 
ing that  he  was  so  guilty,  and  the 
burden  in  such  a  case  would  be  up- 
on him  to  remove  the  suggestion  or 
presumption  which  would  arise 
against  him  from  his  own  testi- 
mony, but  as  to  the  testimony  here, 
we  cannot  say  judicially  that  there 
may  not  have  been  testimony  offer- 
ed bv  him  that  would  make  this  re- 


quest inapplicable  to  the  particular 
case,  and  therefore  are  not  able  to 
say  that  the  refusal  to  give  this 
charge  was  error. 

1  oth  request:  "If  you  find  for 
the  plaintiff,  in  assessing. his  dama- 
ges you  should  award  him  full  com- 
pensation for  the  injury  received. 
In  this,  you  may  consider  the  pain 
suffered,  and  which  naturally  and 
probably  will  be  suffered,  the  ex- 
tent of  the  injury  itself,  and  the  ef- 
fect it  has  had  and  probably  will 
have  on  his  bodily  comfort  and  his 
ability  to  labor;  the  permanent 
character  of  the  injury,  if  it  is  per- 
manent ;  the  expenses,  if  any,  which 
plaintiff  has  incurred  in  doctoring 
the  injury,  and  any  and  all  other 
facts  bearing  on  the  question,  and 
from  them  all,  what  would  be  fair 
and  reasonable  compensation." 

We  are  inclined  to  think  that, 
under  the  investigation  we  have 
given  to  similar  subjects  heretofore, 
that  there  is  involved  in  this  re- 
quest an  erroneous  proposition.  In- 
stead of  damages  for  probable  suffer- 
ing, for  the  probable  effect  of  the 
injury*  in  the  future,  plaintiff  would 
not  be  entitled  to  damages,  but 
rather  for  those  effects  that  would,- 
with  reasonable  certain ity,  follow. 
The  mere  probability  which  might 
happen  in  the  future  would  not  be 
proper  ground  for  the  assessment 
of  damages,  and  thinking  thus,  we 
fail  to  find  error  in  the  refusal  of 
the  court  to  charge  that  proposi- 
tion. 

The  charge  of  the  court  is  ex- 
cepted to  for  three  particular  rea- 
sons set  out  in  the  bill  of  excep- 
tions. It  will  require  too  long  a 
time  to  read  them  now  and  I  will 
point  out  the  particular  reasons 
why  we  think  it  was  not  erroneous 
in  the  charge  of  the  court,  itself. 
We  think  there  was  no  prejudicial 
error  in  the  charge  of  the  court  it- 
self. The  main  clause,  which  seems 
now  to  be  the  most  important  ques-  , 
tion,  is  as  to  the  effect  of  the  late 
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amendment  to  the  statute  5190,  pro- 
viding for  proceedings  upon  the 
trial  of  a  case.  The  initial  para- 
graph is  as  follows :  4i  When  the 
jury  is  sworn  the  trial  shall  pro- 
ceed, except  as  provided  in  the 
next  section,  in  the  following  order, 
unless  the  court  for  special  reasons 
otherwise  direct." 

Then  follows  that  the  plaintiff, — 
without  quoting  the  exact  language, 
— the  plaintiff  may  make  a  brief 
statement  and  the  defendant  a  state- 
ment and  the  party  who  would  be 
defeated  if  no  evidence  were  offer- 
ed on  either  side,  must  first  produce 
his  evidence ;  then  the  other  party. 
And  the  parties  will  then  be  con- 
fined to  rebutting  evidence,  and 
then  comes  the  5th  subdivision  of 
the  section.  As  it  stood  originally 
before  the  act  of  1882,  89th,  Ohio 
Laws,  pages  59  and  60,  it  provided, 
"  when  the  evidence  is  concluded, 
either  party  may  request  instruc- 
tion to  the  jury  on  matters  of  law, 
which  shall  be  given  or  refused  by 
the  court."  But  under  that  section, 
certain  courts  held  that  it  was  a 
matter  of  discretion  with  the  court 
whether  or  not  it  would  charge  the 
jury  or  give  any  instruction  before 
the  argument,  and  the  said  amend- 
ment of  1892  now  provides  in  the 
5th  paragraph :  "  When  evidence 
is  concluded,  either  party  may  pre- 
sent written  instructions  to  the 
court  on  matters  of  law,  and  request 
the  same  to  be  given  to  the  jury, 
which  instructions  shall  be  given 
or  refused  by  the  court  before  the 
argument  to  the  jury  is  commenc- 
ed." 

The  next  sub-division — 6,  pro- 
vides for  the  submission  of  the  case, 
or  the  making  of  the  argument. 
After  that,  the  7th,  begins  the  state- 
ment :  "The  court,  after  the  argu- 
ment is  concluded,  shall.,  before  pro- 
ceeding with  other  business,  charge 
the  jury;  any  charge  shall  be  re- 
duced to  writing  by  the  court,  if 
either  party,   before  the  argument 


to  the  jury  is  commenced,  request 
it."  There  are  other  provisions  in 
the  7th  paragraph  which  I  need  not 
take  time  to  read. 

The  question  is,  whether  the 
legislature  intended  by  the  amend* 
meut  to  make  it  the  duty  of  the 
I  court  to  give  to  the  jury  written 
requests  applicable  to  the  case  and 
proper  in  form,  after  the  conclusion 
of  the  testimony  and  before  the  be- 
ginning of  the  argument;  whether 
or  not  it  has  provided  a  statutory 
right  of  a  party  to  that  action  by 
the  court. 

It  is  contended  that,  notwith- 
standing that  amendment,  the  first 
section  provides  that  the  court  may 
otherwise  direct,  and  that  that 
leaves  it  still  as  a  mere  matter  of 
discretion  as  under  the  former  hold- 
ings of  some  of  the  courts. 

On  the  other  hand,  it  is  con- 
tended that  this  amendment  was 
evidently  designed  to  effect  this 
particular  purpose,  and  possibly 
made  in  view  of  similar  rulings 
that  had  been,  made  under  the  oid 
section  as  it  stood.  The  first  sec- 
tion, and  the  first  part  of  the  sec- 
tion, provides,  as  I  have  stated, 
that  the  trial  shall  proceed  in  the 
following  order — "unless  the  court 
for  special  reasons  otherwise  di- 
rect." 

This  would  evidently  regard 
simply  the  mere  order  of  proceed- 
ing, that  in  a  certain  case  it  might 
be  proper  for  one  party  to  begin  his 
evidence  instead  of  the  other,  and 
it  may  be  that  it  would  be  proper 
to  vary  the  mere  order  of  some  of 
those  proceedings  upon  the  trial; 
but  it  will  be  observed  that  in  this 
section  are  various  positive  regula- 
tions which  have  always  been  re- 
garded as  binding  upon  the  courts, 
and  which  they  are  .bound  to  fol- 
low. This  section  provides  some' 
thing  else  besides  the  mere  order 
of  business,  as  for  instance:  The 
reducing  of  the  charge  to  writing 
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or  not  modifying  it  or  explaining  it 
thereafter  orally,  etc. 

As  to  the  particular  matter  here, 
this  strikes  us  as  significant  and 
important.  At  the  close  of  the 
evidence,  of  course,  there  is  a  divi- 
sion of  the  case.  It  is  an  epoch,  so 
to  speak,  in  the  case — in  all  cases. 
This  statute  then  provides  that  at 
that  stage  of  the  proceedings  a 
party  is  entitled  to  have  pertinent 
and  proper  propositions  which  he 
-may  present,  given  to  the  jury,  and 
before  he  shall  be  called  upon  to 
submit  his  argument  to  the  jury. 

We  can  wejl  see  that  that  might, 
in  certain  cases,  be  exceedingly  im- 
portant. It  might  be  a  question 
what  view  the  court  might  take  of 
the  law  and  its  resolution  would 
have  a  great  effect  upon  the  argu- 
ment which  the  counsel  might 
make  to  the  jury.  He  might,  upon 
a  certain  view  of  the  law  which  the 
court  would  not  take  afterwards, 
waste  his  entire  argument  to  the 
jury,  and  leave  unguarded  material 
facts  which,  if  he  had  assumed  the 
other  view,  he  would  have  been 
glad  to  discuss.  •    , 

So  it  would  seem  that  there  is  an 

-  underlying    reason     which    might 

have  been  present  in    the   mind   of 

the  legislators   when   tli£y  framed 

the  statute. 

There  is  another  consideration, 
and  that  is,   it   is  provided  that  at 
this  juncture  of  the  trial,  there  may 
be  a  request  to   the  court  to  charge 
upon    certain     propositions,    then, 
after  another  well  known    part  of 
the  trial   has   taken  place,  namely, 
the  argument,  the   statute  directly 
provides  the  court  shall  then  pro-  j 
ceed,  before  going  to  other  business,  j 
to  charge  the  jury.     By   the  provi-  j 
sions   of  this  law,  the  charge  may,  i 
at  the  instance  of  the   party,  be  di- 1 
vided  into  two  sections  and  between  j 
the  giving    of   these  two  sections, ! 
the    statute     specifically    provides; 


that  the  counsel  may  be  allowed  to 
argue  the  case  to  the  jury. 

We  think,  as  the  law  now  stands, 
that  it  was  evidently  the  intention 
of  the  legislature  to  give  the  party 
that  right,  aud  that  refusing  it  is 
error,  unless',  as  in  all  cases,  there 
should  be  an  application  of  the  gen- 
eral provision  of  the  code  that  no 
error  which  is  not  in  effect  appa- 
rently prejudicial  to  the  party,  shall 
work  a  reversal  of  the  judgment. 

It  is  argued  that  there  may  have 
been  special  reasons  in  this  case 
why  the  court  should  otherwise  di- 
rect, than  to  follow  this  particular 
order,  and  in  connection  with  that 
it  is  said  that  he  did,  in  fact,  give 
the  material  part  of  these  proposi- 
tions to  the  jury  in  his  general 
charge,  and  that  this  court  must 
i  presume,  in  favor  of  sustaining  this 
judgment,  that  there  was,  in  fact, 
special  reasons  for  the  action  of  the 
the  court.  But  the  section  is  that 
it  shall  proceed  as  follows,  "unless 
the  couit  shall  otherwise  direct." 

There  is  nothing  upon  this  rec- 
ord showing  that  the  court  directed 
the  order  of  proceedings  in  any  way 
to  interfere  with  the  statutory  or- 
der, except  the  mere  bald  state- 
ment that  he  refused  to  give  thfese 
charges,  and  we  think  this  is  not 
sufficient  to  warrant  the  presump- 
tion that  he -did  give  the  direction 
interfering  with  this  plain,  statutory 
order,  but  the  inferance  is  that  he 
refused  it  upon  the  idea  that  it  was 
a  mere  matter  of  discretion  on  his 
part  which  he  could  freely  exercise, 
or  possibly,  that  from  his  view  of 
the  law,  these  propositions  were 
erroneous. 

The  propositions  other  than  the 
two  already  mentioned  we  think 
were  all  proper,  and  such  as  shouhf 
have  been  given.  They  were  care- 
fully prepared,  properly  framed  and 
properly  presented,  and  there  is  no 
reason  to  think,  no  proper  reason, 
why  they  should  not  have  been 
given  before  the  argument.     To  be 
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sure,  there  are  certain  of  them  tliat 
appear,  perhaps,  sufficiently,  in  the 
general  charge  of  the  court ;  but  it 
would  be  a  grave  question  whether, 
if  the}'  all  did  appear  in  the  charge 
of  the  court,  it  would  relieve  the 
record  of  the  error  in  not  giving 
them  at  the  time  the  statute  gave 
the  party  the  right  to  have  them 
given.  Beside,  we  think  there  are 
quite  a  number  of  these  requests 
that  were  not  even  substantially, 
at  least,  not  fairly  and  fully  com- 
prehended in  the  charge  as  given, 
and  for  the  error  in  refusing  to  give 
these  "charges,  except  the  two  that 
I  have  named,  when  requested,  the 
judgment  will  be  reversed  and  the 
cause  remanded  to  the  Court  of 
Common  Pleas  for  a  new  trial,  and 
the  costs  will  be  assessed  against 
the  defendant  in  error. 

Stewart  &  Rowley  and  Horace 
Andrews,  attys  for  plaintiff  in  error. 

Hon.  C.  P.  Wickham  and  L.  W. 
Wickham,  attys  for  defendant  in 
error. 


SUPREME  COURT  PROCEEDINGS. 


General  Doc  (cat. 
Tuesday,  June  12, 1894. 

2371— John  A.  Topliff,  et  al.,  vs  Isaac 
N.  Topliff.  Error  to  the  Circuit  court  of 
Cuyahoga  county.    Judgment  affirmed. 

2399—  Elizur  G.  Johnson  et  al,  vs  Jemi- 
ma Cromwell  et  al.  Error  to  the  Circuit 
court  of  Seneca  county,  Judgment  af- 
firmed. Dickman,  C.  J.  and  Spear,  J., 
dissent. 

2421— Mary  E.  Simons  vs  The  City  of 
Tbledo.  Error  to  the  Circuit  court  of 
Lucas  county.    Judgment  affirmed. 

2445— John  Burgoyne,  Jr.  Adm'r.  vs 
Robert  Moore.  Error  to  the  Circuit  court 
of  Hamiltou  county.    Judgment  affirmed. 

2446-J.^eph  A.  Rhoner,  Adm'r.  etc. 
vs  The  N  Y  P  a  O  R  R  Co.  et  al.  Error 
to  the  Circuit  court  of  Summit  county. 
Judgment  affirmed. 

2521—  Cynthia  J.  Gibson  vs  Abigail 
Bean,  et  al.  Error  to  the  Circuit  court 
of  Cuyahoga  county.  Judgment  affirmed. 

2562— William  M.  Fitch  et  al,  vs  C.  E. 
Bolton.     Error    to  the  Circuit  court  of 


Cuyahoga  county.     Judgment    affirmed. 

2S27— A.  S.  Ludlow,  assignee,  vs  David 
J.  Jones.  Error  to  the  Circuit  court  of 
Hamilton  county.  Dismissed  by  con- 
sent of  all  parties,  at  cost  of  plaintiff. 

2907 — In  re.  application  of  Florence  E. 
Virgien  for  a  writ  of  1 1  abcas  Corpus.  Er- 
ror to  the  Circuit  court  of  Hamilton 
county.    Judgment  affirmed. 

2929 -Ansel  T.  Walling  vs*  Samuel  B. 
Humble.  Adhfr.  Error  to  the  Cir.  n  t 
court  of  Pickaway  county.  Reversed  and 
judgment  for  plaintiff  in  error  on  the  au- 
thority of  No.  2646,  James  Af.  Kerr  et  a/% 
vs  Charles  E.  Lydecker,  Adm'r. 

2935— Kirk,  Chri.ty  &  Co.  vs  S.  S. 
Chandler.  Krror  to.  the  Circuit  court  of 
Trumbull  county.     Judgment  affirmed. 

2936—  William  Koppes  et  al ,  partners 
vs  Charles  Cooper  et  al.  Envr  to  the 
Circuit  court  of  Huron  county.  Judg- 
ment affirmed. 

2044— Eliza  C.  Hunt  et  al  vs  Rachel 
Hunt  et  al  Error  to  the  Circuit  court  of 
Belmont  county.  Judgment  of  the  Cir- 
cuit court  reversed,  and  judgment  for 
plaintiff  in  error.  Grounds  stated  in 
Journal  Entry. 

2960 — ^orinda  Sutter  vs  Jabez  Bain- 
bridge  et  al.  Error  to  the  Circuit  court 
of  Lorain  county.    Judgment  affirmed. 

2949— C.  A.  Palmer  vs  A.  B.  Booco. 
Error  to  the  Circuit  court  of  Fayette 
county.    Judgment  affirmed. 

The  following  cases  on  the  General 
Docket  have  been  dismissed  for  want  of 
preparation. 

2996— George  Woodruff  vs  Ada  Mel- 
sheinner.  Error  to  the  Circuit  court  of 
Van  Wert  county. 

2999 -Valentine  Doller,  assignee,  vs 
Augustus  Daussa.  Error  to  the  Circuit 
court  of  Ottawa  county. 

3002— John  W.  Russell  vs  Peter  Lock. 
Error  to  the  Circuit  court  of  Franklin 
county. 

3010— The  State  of  Ohio,  ex  rel  A.  C. 
Buchanan  vs  The  Mercer  Gas  &  Fuel  Co., 
et  al.  Error  to  the  Circuit  court  of  Miami 
county. 

3017— Lewis  F.  Day  vsRinner  &  Lowe. 
Error  to  the  Circuit  court  of  Knox 
county. 

3028— Edward  Clark  et  al  vs  William  H.. 
McCurdy.  Error  to  the  Circuit  court  of 
Mercer  county. 

3038—  Albert  B.  Wittier  et  al  vs  Lucy 
A.  Lucas.  Error  to  the  Circuit  court  of 
Madison  county. 

3055— Fannie  L.  Valentine  et  al  vs  The 
Union  Central  Life  Ins  Co.  Error  to  the 
Circuit  court  of  Portage  couuty. 
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Mdo  Segal  Jkira. 

OFFICIAL  LAW  JOURNAL  OF  LUCAS 
COUNTY,  OHIO. 

In  the  rnatter.of  the  designation  of  a  dnily  Law 
Journal  in  Lucas  County.  As  required  by  Sec.  I 
of  an  Act  passed  April  14th,  18&4  and  amended 
Feb'y  35,  1886,  entitled  "An  Act  relating  to  the 
porting  of  court  calendars  and  legal  notices  in 
certain  counties,"  as  amended  May  9,  1894,  the 
Judges  of  the  Courts  of  Kerord  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  dea- 
ignate  the  TOLEDO  LEGAL  NEWS,  a  daily 
law  journal  published  in  said  County,  as  the 
.journal  wherein  utitil  the  further  order  of  said 
judges,  shall  be  published  all  the  notices,  adver- 
tisements, abstracts  and  matters  and  things  spe- 
cified or  referred  to  in  said  Section  1. 

Gilbert  Harmok, 

Reuben  C.  Lemmok, 
Approved    {    Isaac  P.  Pugsley, 

Judges  of  Common  Pleas. 

I.  I.  Millakd,  Probate  Judge. 


Weekly  edition,  S3.00  Per  Year,  payable  quar- 
terly in  advance.     On  trial  for  three  months  75^- 

Published  every  Saturday  by  The  Toledo  Legal 
News  Co,  Toledo,  O. 

A.  L.  Sleeper,  Editor. 

C.  G.  Wilkinson,  Business  Munager. 

Entered  at  the  pogtoffice  at  Toledo,  GM  as  sec- 
ond*cla«x  mail  matter. 


SATURDAY,  JUNE  2j,  1S94. 


JUDICIAL  CANDIDATES. 

The  two  Republican  judicial  conven- 
tions, held  in  Toledo  on  the  16th  and 
18th  inst.,  placed  in  nomination  for  both 
Circuit  and  Common  Pleas  benches,  very 
worthy  and  able  men. 

Major  E.  B.  King,  of  Sandnsky,  was 
chosen  to  succeed,  if  the  people  si»  elect, 
Ho  1.  C.  9.  Bentlcy,  now  presiding  Judge 
of  the  Sixth  Judicial  Circuit. 

Judge  Bent  ley  received  an  expression 
of  respect  and  esteem  from  the  conven- 
tion, in  the  following: 

Resolved,  That  we,  the  Republicans  of 
the  Sixth  Judicial  Circuit,  in  convention 
assembled,  tender  to  Judge  C.  S.  Benlley 
our  confidence  and  esteem  for  (lie  wise,  ! 
judicious,  impartial  and  courteous  man-  ' 
ner  in  which  he  has -discharged  the  duties  j 
devolving  upon  him  as  Circuit  Judge  of; 
this  district.  1 

Hon.  Chas.    Pratt,  chosen   to  succeed  j 
Hon.    R.    C.    Leiumoii.    on    the    Lucas! 
Comity  Common  Pleas  Bench,  has  been 
a  prominent  lawyer  tit  the  Toledo  bar  f  r 
many  vears  and  has  always  been  identi- 
fied with  the  best  interests  of  the  piofcs- 


sion.  He  will,  if  elected,  make  an  able 
and  an  excellent  Judge.  Jndge  Lent- 
mon's  term  will  expire  one  year  from 
next  October. 


JAMES  H.  SOUTHARD. 

The  Republican  Congressional  Conven- 
tion made  very  short  work  of  selecting  a 
candidate  for  Congress.  It  was  equally 
good,  however,  for  Mr.  James  H.  South- 
ard, as  a  lawyer  and  a  citizen,  enjoys  a 
high  reputation.  His  standing  at  the 
bar  is  without  the  suspicion  of  a  shadow 
and  if  it  is  the  will  of  the  people  of  this 
district  that  Mr.  Southard  should  repre- 
sent them  in  Congress  he  will  undoubt- 
edly do  so  with  ability  and  fidelity. 

Concerning  attorney  fees,  in  actions 
brought  on  invalid  assessments,  the  Ham- 
ilton Co.  Circuit  Court,  topiiron  by  Smith, 
J.)  in  a  decision  which  appeared  in  the 
Court  Index  June  8th,  says: 

"A  judgment  was  obtained  against  tlic 
city  for  a  balance  of  f34.778.96,  which 
represented  the  amount  which  Chas.  M. 
Steele  failed  to  recover  on  a  contract  for 
construction  of  sewers  on  account  of  an 
invalid  assessment.  This  judgment  in- 
cluded $2,500  costs  and  attorney's  fees 
incurred  by  Steele.  The  reviewing  court 
holds  that  it  was  error  to  include  a  charge 
for. attorney's  fees  in  the  judgment,  and 
unless  there  is  a  remittitor  of  so  much  of 
the  judgment  as  was  given  for  counsel 
fecs-alone,  it  should  hcroversed." 

In  a  recent  number  of  Advance  Sheets 
of  Opinions  by  the  Supreme  Court  of  the 
U.  S  ,  L.  R.  A.,  on  rile  in  this  office,  we 
observe,  in  a  syl  abr.s  of  the  opinion  of 
Justice  Brewer  in  Lewis  rs  Wilson,  etal, 
decided  111  February,  1894,  the  following: 

1.  There \is  nothing  which  prevents 
a  pan.  having  a  verdict  from  consent- 
ing^ its  rf-ducti(:ii,  and  if  he  docs  so, 
though  only  for  the  sake  of  obtaining  im-^ 
mediate  satisfaction  of  his  claim  and  to 
avoid  further  delay  and  further  litigation, 
he  may  not,  after  the  entry  of  judgment 
ba-;ed  thereon,  the  receipt  of  payment,  and 
an  acknowledgment  of  satisfaction,  re- 
pudiate the  who'c  transaction,  hihI  obtain 
a  judgment  for  the  full   amount   of  the 
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verdict,  on  the  grouiid  that  under  the  law 
the  court  had  no  power  to  disturb  the 
verdict.  •      '* 

2.  A  party  may  in  apen.  court  consent 
to  a  reduction  of  the  verdict  in  his  favor, 
and  the  noting  of  his  consent  by  the  clerk 
in  the  journal  entry  of  the  judgment  is 
sufficient  evidence  thereof,  and  cannot 
be  questioned.   .  ~- 

One  of  the^most  sharply  disputed  ques- 
tions concerning  corporations  has  been 
the  right  of  an  insolvent  corporation  to 
make  preferences  among  its  creditors.  A 
recent  decision  of  the  Supreme  Court  of 
Texas, "  Lyons-  Ihornai  ffatxfw.  Co.  z>s 
Perry  Stove  Mfg.- Co..  22  A.  JR.  A.  Son, 
denies  in  toio  ;he  validity  of  such  prefer- 
ences, while  the  decision  \r\  Brown  vs 
Grand  Rapids  PbHor  Furniture  Co.,  22 
L.  R.  A.  817,  by  the  United  States  Cir- 
cuit Court  oLAppeals  sitting  in  Michigan, 
following  the  law  of  that  stale  upholds 
such  preferences*,  even  when  made  "in 
favor  of  the  directors  of  the  corporations 
themselves.  In  a  note  accompyihg  these 
cases,  in  which  the  multitude  of  decisions 
On  the  question  are  compared  and  ana- 
lyzed, it  is  said  that  both  these  cases  are 
in  conflict  with  the  weight  of  authority, 
which  is  found  to  be  overwhelmingly  in 
favor  of  the  legality  of.  preferences  to 
ordinary  creditors,  except  when  restricted 
by  statute,  but  overwhelmingly  against 
the  validity  of  such  preferences  when 
made  in  favor  of  directors. 


Lega\  Effkct  ok  Indorsement  for 
-  Deposit  and  Cash  Credit.— There  is  no 
act  more  farmiliar  in  banking  practice 
than  that  of  a  customer  handing  his  pass- 
book over  the  counter,  containing  checks 
which  he  desires  to  deposit,  bearing  his 
indorsement  as  follows: 

mlFor  deposit  to  the  credit  of—, — —  *• 

for  the  amount  of  which  a  credit  entry  is 
at  once  made.  And  yet  the  question 
who  owns  such  a  deposit  after  it  is  made, 
is  one  so  subtle  and  technical,  that  it 
puzzles  the. most  learned  minds  and  re- 
sults in  their  reaching  directly  opposite 
conclusions.  This  is  illustrated  by  the 
decision  of  the  Court  of  ApDeals  of  Mary- 
land, published  in  the  present  journal,  of 


whose  seven  judges,  four  (a  majority)  de- 
ckle that  the  bank  take*  absolute  title  lo 
paper  so  indorsed  at  the  time  of  deposit, 
while  three  hold  that  the  bank  is}  merely 
an  agent  to  collect  the  paper  aud  deposit 
the  proceeds,  when  collected,  to  the  credit 
of  its  depositor. 

-In  other  words,  the  theory  upon  which 
the  majority  proceed  is  that  when  paper 
is  deposited    in  bank  and  "a  caw*  credit 
given  therefor  on  the  pass  book   of  the 
depositor  and  ou  the  books  of  the  bank, 
there  arises  by  virtue  of  the  cash  credit „ 
immediately,  an  absolute  and  irrevocable 
right  to  draw  on  the  deposit;   while  the 
opposite  idea  is  that  the  cash  credit  is 
provisional    until  trie  collection  of  the 
paper  is  complete*  the  privilege  of  draw- 
ing in  the  meantime-    when  accorded,  . 
being  gratuitous-  and  revocable  at  the 
pleasure  of  the  bank.    Both  constructions 
of  law,  of  course,  \rel  ate  to  cases  where 
there  is  no  special  contract  or  understand- 
ing between  bank  and  depositor  on  the 
subject.    The:  question  of  the  legal. effect 
of  such  a .  deposit ;  93  passinjr  im mediate' 
title  is  of  particular  .mates iality  in  cases 
of  failure  of  the  bank  of  deposit,  the  point  y 
bciH&  then  important  in  its  effect  oirthe 
right  of  conflicting  claimants  to  the-  pro- 
ceeds. 

This  being  so,  the  wisdom  of  inserting 
the  opinions  of  the  court  at  such  length 
m  a  book  for  the  practical  guidance  of 
bankers  may  be  questioned,  for  they  may 
say,  we  do  not  conduct  busine  s  ou  the 
anticipation  of  failure,  and  are  not,  there- 
fore, interested  in  points  only  important 
on  the  happening  of  that  contingency. 
But  questions  of  this  nature,  arising  cut 
of  bank  insolvencies,  are  likely  to  recur, 
and  not  only  this,  the  poiv.t  decided  is  of 
considerable  materiality  in  "the  case  of 
going  banks.  If  the  batik  takes  title  at 
time  of  deposit  and  the  paper  is  dishonor- 
ed, notice  of  dishoner  must  be  given  the 
depositor,  as  indorser.  The  knowledge 
is  slso  material  as  affecting  the  depositor  's 
right  to  check  against  the  deposit,  before 
collection.— The  Baukin^Law  Journal. 

ANTICIPATORY  BREACH. 

Lord  Justice  fcay  in  Syngc  vs  Svnge 
(1894),  1  Q.  B.  466,  has  added  a  stone  to  . 
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the  cairn  in  honor  of  Lord  Cockbnrn's 
'•  inchoate  right M  in-a  plaintiff  to  sue  on 
a  promise  before  the  defendant's  perfor- 
mance is  due.  The  action  was  on  an 
agreement  of  the  defendant  to  leave  at 
his  death  to  the  plaintiff  a  life  interest  in 
certain  lands  owned  by  him,  in  considers  - 
.  lion  of  her  promise  to  marry  him.  Hav- 
ing induced  the  object  of  his  affection  to. 
unite  her  lot  with  his,  this  gentleman 
conveyed  to  his  daughter  the  land  in 
question,  doubtless, hoping  to  leave  any 
il  ifficulties  to  his  executors.  But  the  lady 
brought  her  action  immediately,  perhaps 
wisely  distrusting  the  compensation  she 
might  get  froth  her  husbaud's  property 
at  his  decease,  and  the  court  gave  her  the 
present  value  of  the  life  interest. 

The  case  shows  the  natnre  of  the  doct- 
rine quite  free  from  the  consideration  in- 
volved usually -in  the  question  whether 
the  plaintiff  is  obliged  to  goon  to  perform 
in  order  to  get  his  right  of  action.  It  is 
now  evident  that  in  England,  by  a  con* 
tract,  one  binds  one's  self  to  quite  a  dif- 
ferent thing  from  the  mere  performance, 
— that  is,  to  a  course  of  conduct  from  the 
time  of  promise  till  that  of  performance 
which  shall  make  the  promise  reasonably 
probable  of  fulfilment.  It  is  barely  pos- 
sible in  the  case  in  point  that  the  defend 
ant  might  have  caused  his  daughters  to 
reconvey  to  him,  and  so  fulfilled  his  con- 
tract. ~  In  fact,  in  all  the  cases  •  on  this 
subject,  the  breach  has  ordinarily  been  no 
more  than  a  strong  probability  that  de- 
fendant could  not  perform.  Had  the 
question  come  up  for  the  first  time  in  a 
case  like  the  present,  it  could  hardly  be 
possible  that  the  additional  liabilities  to  a 
contract,  imposed  by  the  doctrine,  should 
not  have  been  observed. — Harvard  Law 
Review. 

CoTrjrqon  Pleas  Court. 

Court  of  Common  Pleas  of  Lucks  Countv,  Ohio, 
(April  Term  1S94.) 

Patrick  A.  MacGahan,  Guardian,  vs 
Sebastian  Kleiner,  Executor,  ct  al. 

H.  by  her  will  jrave  all  her  property  after^  the 
p* Title nt  of  her  debt*,  and. certain  legacies  to  her 
eight  children  to  be.  divided  be.lween  them 
equally.     By  the  last  clause  of  the  will  she  direct- 

..... ..__..    .....    L       ...   ,3    ,   untj, 

al. 


her  property  ahall   not   be  divided  u 
nfrest  chijd  become*  of  ugn  and   that 


ed  that 

the  younfr< 

expense*  for  the  natural  support  or  educatii 


n  of 


the  two  roundest  children  shall  be  pajd  out  «>f 
the  proceeds  of  her -estate  as  a  whole,  JIkll.'. 
That  the  rents  and  profits  or  income  of  her  entire 
estate,  until  the  vouiijreat  child  becomes  of  age. 
may  be  used,  so  far  as  necessary,  for  the  support 
or  education  of  the  two  youngest  children,  but 
that  no  part  of  the  principal  can  be  used  for  .such 
purposes. 

PUGSLEY,  J. 

This  action  is  brought  by  the 
plaintiff  as  guardian  of  Rosie  Har- 
bauer and  Charles  Harbauer,minors. 
to  obtain  the  judgment  of  the  court 
as  to  the  proper  construction  of  the 
last  will  and  testament  of  Catharine 
Harbauer,  deceased.  The  testatrix 
died  on  Dec.  2nd,  1890,  leaving 
eight  children  two  of  whom  are  the 
said  minors.  Her  will  was  executed 
on  July  1st,  1890.  By  the  first 
clause  of.  the  will  she  directed  that 
her  debts  be  paid  out  of  her  real 
estate.  By  the  second  clause  she- 
gave  to  her  four  youngest  children 
$50.00  eachjand  all  the  household 
furniture  in  equal  shares.  By  the 
third  clause  she  gave  all  the  rest 
and  residue  of  her  real  estate  and 
personal  property  of  jevery  descrip- 
tion to  her  eight  children  (naming 
them)  in  equal  shares.  By  the 
fourth  clause  "she  appointed  Sebas- 
tian Kleiner,  executor.  The  last 
clause  is  as  follows:  "My  real  es- 
tate and  personal  property,  how- 
ever, shall  not  be  .divided  until  the 
youngest,  child,  Rosie  Harbauer, 
shall  have  reached  her  18th  year 
and  all  expenses  for  the  natural 
support  or  education  of  the  young- 
est 2  children,  "Charlie  and  Rosie 
Harbauer,  shall  be  paid  out  of  the 
proceeds  of  nry  estate  as  a  "whole." 

It  is  alleged  in  the  petition  that 
the  income  from  said  entire  estate 
after  paying  the  expenses  of  man- 
aging the  estate  is  insufficient  for 
the  support  and   education   of  said 
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minors  and  that  by  the  provisions 
of  said  will  all  the  property  of  the 
testatrix  should  be  sold  and  con- 
verted into  money  and  the  proceeds 
thereof  applied,  so  far  as  is  neces- 
sary, to  pay  all  reasonable  expenses 
in  the  support  and  education  of 
said  minors.  The  plaintiff  asks  for 
the  direction  and  judgment  of  the 
court  as  to  the  true  construction  of 
the,  will  and  as  to  the  rights  of  all 
parties  in  the  estate  of  the  decedent. 

In  the  construction  of  a  will"  the 
intention  of  the  testator  must 
govern,  and  the  intention  is  to  be 
gathered  from  the  language  used 
and  all  parts  of  the  will  are  to  be 
read  and  construed  together  in  the 
light  of  the  circumstances 
under  which,  the  will  was 
executed.  Upon  a  considera- 
tion of  the  whole  will  and  the  evi- 
dence submitted  by  the  parties,  I 
am  of  the  opinion  that  it  was  not 
the  intention  of  the  testatrix  that 
the  property  should  be  sold  and  the 
proceeds  of  such  sale  applied 
to  the  support  of  the  minors,  but 
that  the  words  "the  proceeds  of  my 
estate  as  a  whole"  mean  the  rents 
and  profits  or  income  of  the  entire 
estate,  in  other  words,  such  pro- 
ceeds as  may  be  derived  from  the 
property  consistently  with  the  de- 
vise of  the  property  to  all  the  child- 
ren. Such  a  construction  gives 
effect  to  each  and  all  of  the  provi- 
sions of  the  will  and  to  the  general 
intent  of  the  whole  will,  and  is  sup- 
ported by  the  following  considera- 
tions : 

ist.  The  word  "proceeds"  is  a 
word  of  equivocal  import.  It  does  not 
necessarily  mean  what  results  from 
the  sale  of  property.     It  may    mean 


the  income  of  property  or  what  re- 
sults from  the  renting  or  investment 
of  property.  Its  meaning  in  each 
case  depends  upon  the  connection 
in  which  it  is  employed  and  the 
subject  matter  to  which  it  is  applied. 
Thompson's  Appeal  89  Pa  S.  36, 
Hunt  vs  Williams  126  hid  493. 
There  is  no  direction  in  the  will 
that  the  property  shall  be  sold  to 
furnish  support  for  the  minors. 
The  support  is  charged  not  upon 
the  property  but  upon  the  proceeds 
of  the  property  and  nothing  is  said 
about  selling  it  in  order  to  obtain 
"proceeds." 

2d.  The  words,  "my  estate  as  a 
whole"  mean  "my  estate  all  to- 
gether" or  "my  estate  not  in  parts  or 
parcels  but  as  a  whole."  If,  there- 
fore, the  word  "proceeds"  means 
the  proceeds  of  a  sale,  the  estate  as 
a  whole  must  be  sold,  whether  nec- 
essary or  not  for  the  sup- 
port of  the  minors,  because 
the  .expenses  of  support  must  be 
paid  out  of  the  proceeds  of  the  es- 
tate as  a  whole.  Such  a  construc- 
tion ought  not  to  be  adopted,  unless 
it  is  unavoidable.  On  the  other 
hand  the  words  "out  of  the -pro- 
ceeds of  my  estate  as  a  whole"  are 
consistent  with  the  intent  that  the 
property  shall  be  kept  together  and 
be  made  as  productive  as  possible 
and  that  the  expenses  ot  support 
shall  be  paid  out  of  the  produce  or 
income  thereof. 

3rd.  In  express  terms  there  is  a  de- 
finite devise  of  all  the  property  to 
the  eight  children  to  be  divided 
equally  between  them  when  the 
youngest  child  becomes  of  age. 
Apparently  from  the  language  used 
the  enjoyment  of  all   the  property 
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by  all  the  children  after  the  young- 
est child  becomes  of  age,  was  as 
much  in  the  mind  of  the  testatrix 
as  the  support  of  the  minors  until 
the  youngest  child  becomes  of  age. 
Both  purposes  are  carried  out  by 
giving  to  the  minors  for  their  sup- 
port the  income  of  the  entire  pro- 
perty until  the  time  for  division 
shall  arrive.  The  last  clause  of  the 
will  modifies  the  third  clause  only 
by  postponing  the  division  of  the 
property  until  the  youugest  child 
becomes  of  age,  and  by  providing 
what  shall  be  done  with  the  pro- 
ceeds that  accrue  from  the  property 
in  the  mean  time.  In  all  other  res- 
pects the  3rd  clause  is  unaffected 
by  the  last  clause. 

4th.  The  circumstances  surround- 
ing the  execution  of  the  will  sup- 
port this  view.  All  of  the  children 
were  then  supporting  themselves  or 
were  able  to  support  themselves, 
excepting  the  youngest  child.  In 
view  of  the  circumstances  in  life  of 
the  testatrix  and  her  family  and  of 
the  character  and  condition. of  her 
property  and  of  the  manner  in 
which  the  other  children  had  been 
brought  up,  as  shown  by  the  evi- 
dence, there  can  be  no  reasonable 
doubt  that  she  believed. the  income 
of  her  property  to  be  ample  for  the 
support  and  education  of  the  minors 
in  the  same  manner  and  to  the  same 
extent  that  the  other  children  had 
been  supported  and  educated. 

Counsel  for  plaintift  cited  and 
relied  upon  the  case  of  Bicrce  vs 
Bicrce%  41  O.  S.,  241.  In  that  case 
the  testator  directed  that  after  the 
death  of  his  wife  all  his  property 
then  remaining  shall  constitute  a 
fimd  for  the  support  and  mainten- 


ance of  his  daughter  and  her  child- 
ren during  her  life  and  at  the  death 
of  his  daughter,  the  same  shall  be 
equally  divided  between  her  child- 
ren. It  was  held  that  the  "fund" 
so  constituted  was  charged  with  the 
support  and  maintenance  of  the 
daughter  and  her  children  as  its 
primary  object  and  that  if  the  in- 
come proved  insufficient,  the  prin- 
cipal could  be  resorted  to  for  proper 
support.  The  coUrt  say,  "The 
words  "shall  constitute  a  fund  "  are 
full  of  meaning.  The  word  "fund" 
savors  of  personalty.  It  means 
something  that  can  be  invested  and 
re-invested.  The  support  was  ex- 
pressly charged  upon  this  fund, 
without  any  word  indicting  tfyat  the 
charge  was  to  be  limited  to  the  in- 
come of  the  fund."  And  in  answer 
to  the  claim  that  the  charge  ought 
to  be  limited  to  the  income  of  the 
fund,  because  the  will  directs  that 
upon  the  daughter's  death  "the 
same  shall  be  equally  divided  be- 
tween her  children,"  the  court  say, 
"  A  fund  charged  with  the  support 
of  A  for  her  life  docs  not  cease  to 
be  the  fund,  because  some  of  its 
principal  is  neeessarily  consumed  in 
supporting  A.  Hence,  the  wortfs, 
"the  same  "  are  not  so  definite  as  to 
require  or  even  to  justify  a  denial 
of  needed  support  to  the  daughter 
and  her  children  during  her  life." 
This  case  is  distinguishable  from 
the  case  at  bar.  There  the  support 
was  charged  upon  the  property. 
"  The  property  shall  constitute  a 
fund  for  the  support  of  the  daugh- 
ter "  is  the  language  of  the  will. .  It 
amounted  to  a  devise  of  the  pro- 
perty to  the  daughter  for  her  sup- 
port during  her  life.     Here  the  sup- 
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port  is  charged  not  upon  the  pro- 
perty or  its  equivalent  the  fund,  but 
upon  the  proceeds  of  the  property. 

Again  in  the  ca.se  cited  the  pro- 
perty was  first  to  be  applied  to  the 
support  of  I  he  daughter  during  her 
life,  and  upon  her  death  to  be  divid- 
ed among  the  children.  The  sup- 
port of  the  daughter  was  apparently 
the  primary  object  of  the  testator. 
Here  there  was  in  the  first  instance 
a  direct  and  definite  devise  of  all  the 
property  to  all  the  children.  This 
was  made  subject  by  the  later  clause 
to  the  provision  that  it  should  not 
be  divided  until  the  youngest  child 
becomes  of  age;  and  that  the  sup- 
port of  the  minors  should  in  the 
meantime  be  paid  out  of  the  pro- 
ceeds of  the  property.  It  cannot 
be  said  here  that  the  support  of  the 
minors  was  the  primary  object  of 
the  testatrix.  The  judgment  of 
the  court  is  that  by  tlie  will  only 
the  income  of  the  estate  can  be  ap- 
plied to  the  support.and  education 
of  the  minors. 

E.  O.  King  and  P.  A.  MacGahan, 
for  the  plaintiff. 

J.  E.  Pilliod  and  F.  M.  Dotson, 
for  the  defendants. 

Sixtr^  Judicial  Circuit. 

CONVERSION. 

Negligent  Possession   by    Officers    Poo*  not  Ke- 
lease  Ow  ner>  Right  of  Art  ion. 

_  (Huron  County  Circuit,  May  Term  1S04 — Pres- 
ent; Hous.  C.  S.  Rciule*-.  P.  J..  C\  II.  Scribner  and 
(i.  K.  Hay  lies,  J.  J.) 

Anson  Sammis  et  al  vs  Robert  Sly. 
Krror  to  the  Court  of  Common  Pleas  of 
Huron  County. 

(When  the  property  of  A  is  levied  upon  by  an 
officer  and  held  under  process  against  B.  A  ma;, 
have  an  election,  either  to  resort  to  replevin  or 
some  other  appropriate  remedy  by  which  he 
shall  claim  the  property  it -elf  in  disregard  of  the 
levy,  or  he  may  regard  it  a*  depriving  him  of  hi- 
property  and  as  the  conversion  of  it  by  the 
officer,  for  which   he  may    have  his  suit  for  dam- 


ages. The  mere  fact  that  an  officer,  after  Al- 
right of  action  had  legally  risen,  did  not  appoint 
a  vititchmun  over  the  property,  and  did  not  do 
<uch  acts  as  would  restrain  other  creditors  of 
the  judgment  debtor  from  inking  it,  does* not 
ha\  e  the  effect  of  releasing  the  right  of  action 
.dn-.uly  accrued  and  the  owner,  hi*- demand  upon 
iht*  officer  for  a  surrender  0/  the  property  having 
!»» <  11  refused,  may  ha\e  hi*  suit  for  damages  in 
>';i'«-  such  property,  in  the  negligent  possession 
of  the  oilii-er.  i.s  destroyed.  The  lew  amounts  10 
n  e««n version,  if  the  owner  clrvt**  to  so  regard  it. 
ton'  it  make*  no  dhTtrenec  if  the  officer  is  after- 
wstrd.s  somewhat  Ia\  in  maintaining  possession 
r>{  the  property. — Ei>.  I.koai.  Nkws.j 

•Bkxtlky,  J. 

The  case  of  Anson  Sammis  and  others 
against  Robert  Sly  is  an  action  in  error  to 
reverse  the  judgment  of  the  court  of  com- 
mon pleas  in  favor  of  Mr.  Sly  and  against 
the  plaintiff,  in  error  here,  for  damages 
claimed  by  Mr.  Sly  on  account  of  the  al- 
leged conversion  of  a  stack  of  rye  be- 
longing to  him,  by  the  plaintiff  in  error 
and  others  to  their  own  use. 

There  are  quite  a  number  of  specific 
errors  which  are  alleged  and  pointed  out 
in  the  record,  but  they  all  depend  upon 
the  view  which  this  court  may  take  of 
the  main  issue,— the  principal  controversy 
between  the  parties,  and  when  we  have 
briefly  stated  our  views  in  that  regard, 
we  will  have  disposed  of  the  various  er- 
rors without  particular  mention  of  them 

The  facts  presented  are  substantially 
these:  On  the  8th,  of  September,  1891, 
Mr.  Sammis  began  a  suit  before  the  jus- 
tice of  the  peace,  against  one  Goodrich 
on  a  promissiory  note  that  he  claimed  to 
have  against  Mr.  Goodrich,  and  an  attach- 
ment was  then  procured  in  the  usual 
manner,  to  be  issued  by  the  justice  in  the 
action,  for  £300,  the  plaintiffs  claim,  and 
$10  probable  costs  of  the  action.  The 
writ  of  attachment  is  in  the  usual  form, 
directing  the  officer  to  whom  it  should 
be  delivered  to  attach  the  property  of  the 
defendant  in  this  action,  Mr.  Goodrich, 

This  attachment  was  delivered  on  the 
18th,  of  September,  the  Jay  of  its  issue, 
to  one  of  the  plaintiffs  in  error,  Mr. 
Towne,  the  constable.  He  took  the  writ 
on  that  day,  about  4  o'clock  in  the  after- 
noon, and  levied  it  upon  various  articles 
of  property,  as  the  property  of  Mr.  Good- 
rich, and  among  the  articles  that  he  levied 
upon  was  this  stack  of  rye  in- question. 
Mr.  Sammis  was  present  on  the  occasion, 
and  what  the  constable  did  was  subsequ- 
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entry  returned  by  him  on  the  writ  to  the 
justice's  court.  I  will  read  his  return  of 
the  writ:  "  Received  this  writ  Sept.  18, 
1S91,  and  by  virtue  of  its  order,  I  went  to 
the  place  where  the  defendant's  property 
was  found,  and  there,  at  the  hour  of  4  1 
o'clock  P.  M.  of  the  same  day,  in  the  | 
presence  and  hearing  of  J.  O.  Burr  and  i 
Edward  Sclcy,  did  attach  four  stacks  of! 
hay  and  one  stack  of  rye  and  about  S 
acres  of  beans  as  the  property  of  Edwin 
Goodrich,  and  did  then  and  there  attach 
them,  and  caused  the  same  to  be  apprais- 
ed by  the  said  J .  O.  Burr  and  Edward  See- 
ley,  (see  schedule  att.)  and  I  served  this 
writ  on  the  within  named  Edwin  Good- 
rich by  delivering  to  him  a  true  and  cer- 
tified copy  of  this  writ  with  the  endorse- 
ments thereon.  I  also  served  the  within 
named  S.  J.  Hawkins  by  delivering  to 
him  a  true  and  certified  copy  of  this  writ 
with  endorsements  thereon.  I  also  serv- 
ed this  writ  on  the  within  named  William 
Dart  by  leaving  a  true  and  certified  copy 
of  this  writ  at  his  usual  place  of  resi- 
dence, "  [Hawkins  and  Dart  being  garni- 
shees in  attachment].  Signed  "  S.  P. 
Towne,  Constable,"  and  attached  were 
the  exhibits  •mentioned  in  the  return, 
showing  the  levy. 

The  constable  having  returned  this 
writ  into  the  justice's  court,  that  proceed- 
ing remained  pending  there  for  some 
time. 

-  In  the  meantime,  Mr.  Sly  claiming  to 
be  the  owner  of  this  stack  of  rj-e,  went  to 
Mr  Towne  and  informed  him  of  that  fact 
and  wanted  him  to  give  it  up,  and  he  re- 
fused. Some  days  afterwards,  but  with- 
out any  act  upon  the  part  of  Mr.  Towne, 
other  than  leaving  the  stack  of  rye  as  he 
'found  it,  the  stack  was  destroyed  by  li»e 
Thereupon,  Mr.  Sly  began  this  ac-iou 
against  Mr.  Sammis.  the  plaintiff  in  at- 
tachment, and  Towne,  the  constable,  for 
the  value  of  the  stack  of  rye,  claiming 
that  it  had  been  seized  and  converted  to 
their  own  us  .  He  obtained  a  judgment 
for  f  120.  In  the  action,  the  court  charg- 
ed the  jury  that  llr-re  was  110  question 
presented  to  them  for  disposition  except 
as  to  whether  or  not  ll  c  plaintiff  was  the 
oilier  of  the  rye,  and  when  it  was  seized, 
ami  what  its  value  was  at  that  time. 

It  is  claimed  that  the  vario  s-  ruling* 
made  by  the  court  upon  the  trial  were  er- 


roneous because,  under  the  circumstances, 
the  defendants  were  not  liable. 

The  evidence  tended  further  -to  show 
pome  of  the  specific  acts  done  by  the  of- 
ficer and  the  plaintiff  in  the  attachment 
suit  when  the  levy  was  made.  The  facts 
seem  to  bear  out  the  return  of  the  writ 
which  I  have  read.  That  is,  whatever 
act  was  done,  was  done  in  the  presence 
of  these  two  witnesses  who  were  made  ap- 
praisers and  appraised  the  property.  The 
stack  was  standing  at  the  time  upon  laud 
then' in  the  possession  of  Mr,  Goodrich. - 
on  his  farm.  It  was  property  that  he  had 
raised,  but  which  sometime  before,  it  was 
claimed  and  perhaps  not  seriously  dis- 
puted, had  been  sold  t  >  Mr.  Sly.  The  of- 
ficer went  to  the  stack  of  rvc  in  company 
with  the  plaintiff  in  attachment,  Mr. 
Sammis,  anil  laid  his  ha  ml  upon  the  stack 
and  puled  a  few  straws  oat  of  it  and 
declared  that  lie  levied  upon  it  as  the 
property  of  Mr.  Goodrich, — he  levied  the 
writ  that  he  had  then  in  his  hand.  This 
was  in  the  presence  of  Mr.  Sammis,  as  I 
have  mentioned,  and  then  further  pro- 
ceedings were  had  as  to  the  appraisement, 
and  the  officer  went  away  and  left  it,  it 
being  qritc  a  bulky  stack  of  rye.  He  did 
not  seek  after  that,  to  remove  it.  He  did 
not  interfere  with  it  manually  at  all,  aflei 
that  time.  He  took  no  measures  t~>  re 
lease  it  and  the  writ  remained  on  file  at 
the  justice's  office.  Upon  application  by 
Mr.  Sly  for  its  release,  it  was  refused,  as 
I  have  before  stated.  The  slack  of  rye 
thus  stood  there  with  no  watcher  or  custo- 
dian appointed  by  the  constable  until  it 
was  consumed  by  fire. 

Now,  the  plaintiff  claims  that  gives 
him  a  right  of  action,  and  constitutes  the 
conversion  of  this  stack  of  rye,  and  both 
the  officer  and  Mr.  Saturn"  claim  that  it 
docs  not. 

The  main  question  upon  which  the  great 
share  of  the  argument  was  extended  w.is 
the  question  of  the  regularity  and  suffici- 
ency of  this  levy,  it  being  claimed  that  it 
was  no  valid  levy  unless  the  constable 
there  took  the  properly  manually  into 
his  possession,  or  at  least,  appointed  a 
watchman  over  it,  or  somebody  to  take 
care  of  it  and  keep  it  in  custody  f  r  him. 
—unless  a  re-dclivcry  bond  wa>  yiven. 

Quite   a  number    of  authorities    have 

been  cited  in  support,  as  it  is  claimed,  of 

;  'his  contention,  but  the  authorities  cited 

j  ire  mainly  and  almost  altogether  in  ca-cs 

I  where  there   was   a  contention   between 

\  the  different  creditors  of  the  same  debtor; 

j  ca  es  where  the  property  was  said  to  be 

,  levied    upon,   and    other    persons    were 

•  burning  some  lien  or  interest  through  the 

debtor  at  a  date  subsequent  to   the  levy, 

or    claiming    benefit    of  attachments  as 

creditors  of  the  owner  of  the  property. 
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I  shall  not  take  time  to  point  out  speci- 1 
fically  the  authorities,  but  a  number  of 
authorities  were  cited  in  this  state  to 
the  effect  that  when  the  property  of  A 
was  levied  upon  by  the  officer  and  held 
under  process  against  B,  as  the  property 
of  B,  A,  may  have  an  election  either  to 
resort  to  replevin  or  some  other  approp- 
riate action  by  which  he  shall  claim  the 
property  itself  in  disregard  of  the  levy; 
or,  on  the  other  hand,  to  regard  it  as  de- 
priving him  of  his  property .  and  as"~the 
conversion  of  it  by  the  officer  for  which 
he  may  have  his  suit  for  damages. 

It  seems  to  us  that  this  record  indicates 
what  would  have  been,  but  for  the  pro- 
tection of  this  writ,  a  trespass  upon  the 
part  of  the  officer,  in  going  to  this  place 
and  interfering  with  the  possession  of  the 
properly — with  the  claim  at  the  time  that 
he  took  possession  of  it— and  with  the 
power  to  enforce  the  claim— -with  power 
to  actually  take  that  property  into  his 
possession.  He  regarded  himself  as  in 
possession  of  it.  He  supposed  that  he 
had  levied  upon  it.  He  supposed  that 
he  had  acquired  dominion  over  it  and 
claiming  that  he  had — still  claiming  con- 
tiuued  dominion,  he  refused  to  deliver  it 
when  demanded — when  he  was  apprised 
of  the  claimed  ownership  of  Mr.  Sly.  In 
ever}'  thing  else  but  the  subsequent  hold- 
ing— the  continued  actual  holding  of 
possession,  this  levy  would  seem  to  be 
regular  and  sufficient. 

But  now,  if  the  acts  of  the  officer  at  the 
particular  time,  amounted  to  a  levy,  or 
amounted,  in  other  words,  to  an  assertion 
of  dominion  over  the  property,  when  it 
was  in  his  power,  and  he  actually  placed 
his  hand  upon  it  in  token  of  his  subject- 
ing it  to  his  authority  and  possession, 
then  at  tl: at  time,  there  arose  a  cause  of 
action  for  conversion  in  favor  of  the  true 
owner  of  the  property,  other  than  the  at- 
tachment debtor,  which  he  might  have 
begun*  and,  while  it  may  be  that  the 
owner  may  aft crwards  have  been  deprived 
of  the  benefit  of  such. action  on  account 
of  .some  act  of  his  own,  such  as  his  as- 
suming possession,  or  his  exercising  his 
option  otherwise,  yet  technically  at  least, 
a  cause  of  action  arose  in  his  favor. 

The  mere  fact  that  the  officer,  after 
such  an  action  had  legally  risen  did  not 
take  the  properly,  did  not  appoint  a 
watchman  over  it,  and  did  not  do  such 
acts  as  would  restrain  other  creditors  of 
the  judgment  debtor  from  taking  it,  if 
it  had  been  the  properly  of  the  debtor, 
vet  we  think  ihose.acts  of  omission 
would  not  have  the  effect  of  releasing 
the  right  of  action  which  had  already  ac- 
crued, and  the  Court  cf  Common  Pleas 
evidently  took  this  view  of  it;  and  it  also 
took  upon  itself  to  construe  the   meaning 


of  this  return  of  the  rait  itself,  and  we 
think  that  the  Court  of  Common  Pleas 
was  justified  in  holding  that  the  acts 
done  by  the  officer  amounted  to  a  seizure 
and  conversion  of  the  property,  if  the 
plaintiff  in  this  case  elected  to  so  treat  it. 

There  would  be  then,  left  iu  the  case, 
even  under  these  circumstances,  the 
question  whether  or  not  Mr.  Sly  had 
elected  to  treat  it  as  a  conversion,  or  had 
elected  to  disregard  the  levy  and  to  pro- 
ceed (seeing  that  there  was  no  actual 
necessity  of  the  employment  of  actual 
force,  or  breach  of  the  peace  apparently) 
to  re-possess  himself  of  it. 

That  was  a  question  of  fact  which 
would  arise  in  the  case,  and  should  have 
been  submitted  to  the  jury,  and  perhaps 
was.  Of  course,  it  stands  out  as  a  feature 
in  the  case,  quite  prominently,  that  this 
action  was  not  begun  until  all  chance  of 
Mr.  Sly's  getting  this  property  back 
had  been  barred  by  the  fire,  and  there 
was  testimony  to  the  effect  that  even 
after  this  refusal  to  give  up  the  property, 
he  bad  engaged  a  man  to  go  and  thresh 
it,  aud  tli at  the  man  thus  engaged  was 
only  prevented  from  doing  so  by  the  act- 
ual destruction  of  the  grain.  There  was 
testimony  in  conflict  with  this  testimony. 
That  was  a  matter  for  the  jury  to  determine 
and  which  perhaps  they  did  determine, 
that  is,  if,  as  a  matter  of  law,  those  facts 
would  constitute  an  election  any  way.  It 
would  not  be  profitable,  perhaps,  to  dis- 
cuss the  matter  further  as  to  whether  the 
jury  would  have  been  justified  in  finding 
that  he  had  made  his  election  even  if 
they  believed  the  testimony  that  I  have 
recited,  or  whether  there  should  have 
been  shown  some  positive  act  of  actually 
resulting  possession,  or  the  taking  some 
action  iu  Court  or  otherwise,  by  which 
his  intention  to  avail  himself  of  his  op- 
tion of  re-taking  the  property  and  disre- 
garding the  levy  was  thoroughly  evinced. 
That  question  aoes  not  necessarily  pre- 
sent itself  so  as  to  require  a  direct  hold- 
ing here.  The  Court  of  Common 
Pleas  evidently  based  its  ruling  up- 
on the  idea  that  there  was  a  conversion 
and  that  an  action  had  arisen  and  that  it 
made  no  difference  even  if  the  officer  was 
somewhat  lax  afterward  in  maintaining 
possession  of  the  property,  and  in  ap- 
pointing a  custodian  for  it;  and,  while 
we  have  found  great  interest  in  hunting 
np  the  .authorities  and  in  considering 
them,  we  are  clearly  of  the  opinion  that 
the  Court  of  Common  Pleas  was  correct 
in  its  judgment,  and  that  the  judgment 
should  be  affirmed,  and  it  will  be  so  or- 
dered. There  will  be  no  penalty  other  than 
a  judgt  against  the  plff  in  error  for  costs. 

S.  M.  Young,  attorn ev  for  plf  in  error. 

Andrews  Bros.,  attys  for  deft  in  error. 
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CHILDREN 


Bum  i;al  cf  Wedlock  arc,  by  Subsequent  Mar- 
riage of  Parents,  Legitimate. 


his  natural  life,  the  entire  use,  bene- 
fit, custody  and  control  of  133/3 
acres  of  land  situated  in  my  said  old 
farm,  consisting  of  400  acres  of  land 
lying  east  of  and  adjoining  said  last 
before   mentioned     133^    acres  of 


i  Huron  Ctmnty  Circuit  Court,  May  Term,  iSu|. 
Present:  Hon>.  C.  S.  Bentlev.  P.  J„  C.  H.Scribner 

and  g.r.  iLyncsj.j.)  [land;  in  ease  my  said   son,  Charles 

*       •    ,    r»   tr   •«•  t         !  •      I  B.  Kniffin,  shall    have  lawful  heirs 

Arminda  C.  Kniffin  vs  Josephine  I    r  ,  .     ,     ,     . 
n    ~  .    rr         L     «        A  1    r        '-of  his  body  begotten,  then,  and  111 

B.  SchafFer,   et  al.      Appeal   from .  ,   ,       .  ,  ,     . 

TT  ~       *.       ~  ™       *  that  case,  I  do  give  and  devise  the 

Huron     County     Common      Pleas ;     . ,  ,      ,       ,  .      .     r 
~       ^  1  said  land  to  him  in  fee  simple;  and 

Couit.  .  v  . 

;  in    case    my  said   son,    Charles  B. 

(Under  section  4173  n.  s. ebiidreii  ho™  «.ut  *.f '  Kniffin,  shall  die  having  no  lawful 

iuw  fill  wedlock,  \viit>.sc  LHreius  .-.iibst'Out'inlx    in- |  .  r    .   .        ,        ,         ,  ..  . , 

lermnrry,  are  deemed  legitimate  u.id  the  mcrin-  |  heirS  Ot  ll!S  DOdV  DCgOitetl,  thCll, 
in%r  of  thul  statute  is  thai  Mich   children   shall    be  ■  ,    .       , «  .  .,  .  , 

reKarded,  in  all  respects,  precise!  v  a.-,  it  the  mar- j  atld  111  that  Case,  111  all  respects  SUD- 
riaire  hud  occurred  before    instead  of"   alter   ilieir  |  .    .       -   .      "-  .  ,.  .  . 

hirih.  kd  lk«ai.  news.)  i  jeet  to  his  having  the  use  and  bene- 

Scribner,  J^  !  fit  of  the  same  during  his  life-time 

This  is  a  proceeding  which  conies  ;  as  aforesaid,  I  do  give  and  devise 
into  this  court  by  way  of  appeal  j  the  said  land  to  all  my  grand  child- 
.from  a  judgment  rendered  therein  [  ren  living  at  the  death  of  my  said 
by  the  court  of  common  pleas.  'sou  Charles  B.  Kniffin  which  shall 

On  the  22nd  dav  of  Januarv  1877, 1  be  childrcn  of  n,>"  children  now  liv- 
one  Benjamin  Kniffin  then  in  fujj  |  ing,  to  )>e  equally  divided  amongst 
health,  and   a    resident   of  Huron :  them. 

County,  executed  in  due  form,  his  I  Charles  B.  Kniffin  died  on  the 
last  will  and  testament.  At  that  [  4th,  of  August,  1S93  without  issue 
date,  he  was  the  owner  of  a  large !  and  according  to  the  express  terms 
body  of  real  estate  situated  in  j  of  that  portion  of  the  will  which  I 
Huron  County  as  well  as  a  consider- j  have  just  read,  Charles  B.  Kniffin 
able   personal    property.      He  left  never  having  had  lawful  heirs  of  his 


surviving  him  several  children,  per- 
haps five  in  number.     He  died  July 


body    begotten,    the   said    tract   of 
133 ) -3  acres  of  laud  passed,  by  the 


1 2th,  1877.  His  will  was  admitted  ,  terms  of  his  will,  to  his  grand  child- 
toprobateon  the  30th,  of  July  1S77.  j  ren  living  at  the  death  of  his  said 
By  that  will,  which  appears  to  have  !  son,  Charles  B.  Kniffin,  "  which 
been  very  carefully  prepared,  the! shall  be  children  of  my  children 
testator  disposes  of  a  large  body,  if  now  living  to  be  equally  divided 
not  the  whole"  of  his  large  estate,  amongst  them." 
The  clause  material  to  be  consider- !  The  present  proceeding,  as  I 
ed  in  disposing  of  the  principal  j  have  stated,  is  an  action  in  partition 
question  here  presented,  is  as  fol-  brought  by  Arminda  C.  Kniffin 
lows:  "To  my  son,  Charles B.  Knif- 'against  Josephine  C.  Schaffer,  Ben- 
fin,  I  do  further  give,  bequeath  and  jainin  F.  Kniffin  Junior,  aged  20 
devise  for,  and  during   the  time  of' >ears,  Harry   \V.  Kniffin,  aged    18 
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3'ears,  Alta  Kniffin,  aged  16  years, 
Clarence  Ingersol,  aged  xg  years, 
Florence  Ingersol,  age<T  17. years, 
Benjamin  K.  Kryster  and  George 
Kniffin,  Defendants.  These  9  per- 
sons, it  is  alleged  by  the  plaintiff, 
constitute  the  grand  children  of  the 
deceased  testator,  living  at  the  death 
of  the  said  Charles  B.  Kniffin,  and 
they  are  the  children,  as  it  is  alleged 
upon  the  part  of  the  plaintiff,  of  the 
children  of  the  testator  living  at  the 
date  of  the  execution  of  the"  will. 
Xo  question  is  made  but  what  these 
9  persons  named .  in  the  petition, 
are  the  children  of  the  children  of 
the  testator  \vh<5  were  living- at  the 
date  of  the  execution  of  the  will; 
but  as  to  fiye  of  these  parties,  in- 
cluding the  '  plaintiff,  Arminda  C. 
Kniffin,  it  is  insisted,  upon  the  part 
of  the  remaining  four,  that  .they  do 
not  come  within  the  terms  of  the 
will,*  and  for  this  reason:  Their 
father,  Benjamin  F.  Kniffin,-  who 
v/as  named  as  one  of  the  devisees 
in  the  will,  and  as  one  df  the  execu- 
tors of  it,  lived  and  co-habited  with 
the  mother  of  these  children  for 
many  years  before  there  was  any 
actual,  lawful  marriage.  They  were 
married  on  the  9th,  of  May,  1876  in 
the  State  of  Michigan.  The  young- 
est of  the  five  children  was  born 
March  .1  ith,  1877,  some  iomonths, 
or  thereabouts  after  the  marriage 
which  is  proved  to  have  taken  place 
in  the  State  of  Michigan.  The 
other  four  children  were  born  be- 
fore marriage  and,  therefore,*  out  of 
lawful  wedlock.  But  the  marriage 
having  taken  place  in  due  form  as 
is  shown  by  undisputed  testimony 
in  the  case,  the  question  arises,  un- 
der the  statute  as  to  whether  or  not 


they  are  within  the  terms  of  the  de- 
vise. 

Section  4175  of  the  statute  pro- 
vides as  follows:  "When  a  'man 
has  by  a  woman  one  or  more  child- 
ren, and  afterwards  inter-marries 
with  her,  such  issue,  if  acknowledg- 
ed by  him  as  his  child  or  children,, 
shall  be  deemed  legitimate ;  and  the 
issue  of  parents  \yhose  marriage 
is  deemed  null  in  law,  shall  never- 
less  be  legitimate." 

There  can  be  no  question  but  that 
at!  these  children  were  acknow- 
ledged by  Benjamin  F:  Kniffin, 
their  father.  The  man  and  the 
woman  lived  and  cohabited  as  hus- 
band and  *wife.  They  lived  for 
sometime  in  Huron  County  where 
one  child  was  born.  They,  lived 
for  years  thereafter  in  William 
Couny  ^  where  the  remaining  four 
children  were  born.  They  lived  and 
were  treated  and  apparently  regard- 
ed as  of  one  family,  as  is  ordinarily 
the  case  when  a  man  and  woman 
have  been  duly  married,  the  father 
recognizing  the  children  as  his  own 
and  treated  them  in  all  respects  as 
if  born  in  lawful  wedlock. 

It  is  insisted,  upon  the  part  of 
the  four  grandchildren  whose  legit- 
imacy is  unquestioned, — the  four 
parties"  here,  that  the  marriage  of 
the  father  and  mother  of  the  five 
children  of  Benjamin  F.  Kniffin, 
does  not  entitle  them  to  come  into 
the  benefits  arising  under  clause  12, 
of  the  will. 

It  will  be  remembered  in  this 
connection,  that  the  marriage  occur- 
red before  the  date  of  the  will, 
necessarily  therefore,  long  before  the 
death  of  the  testator.     It  does  'not 
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appear  whether  or  not  the  testator 
had  knowledge  of  this  marriage. 
It  may  be  a  matter  of  considerable 
doubt  as  to  whether  he  did  have 
that  knewledge,  for  it  appears  from 
the  direct,  testimony  of  several  of 
the  family  of  Benjamin  P.  Kniffin 
that  they  had  no  such  knowledge 
until  after  the  commencement  of 
this  proceeding;  but  whether  or  not 
the  testator  had  this  knowledge  we 
do  not  deem  very  material.  We 
must  look  to  the  terms  of  the  will 
to  ascertain  what  shall  be  the  proper 
effect  given  to  it  I  repeat,  the 
language  of  the  statute  is :  "  When 
a  man  has  by  a  woman  one  or  more 
children,  and  afterwards  intermar- 
ries with  her,  such  issue,  if  acknow- 
ledged by  him  as  his  child  or  child- 
ren, shall  be  deemed  legitimate." 
What  meaning  is  to  be  attached,  by 
these  terms,  if  they  are  to  be  deem- 
ed legitimated  They  are  precisely 
as  if  the  marriage  had  occurred  be- 
fore their  birth.  There  can  be  no 
distinction  taken,  unless  we,  in 
some  manner,  treat  th£~  statute  as 
not  meaning  what  it  purports  to 
mean.  There  can  be  no  question 
about  ft  in  our  minds,  but  that  these 
children  are  in  all  respects  to  be  re- 
garded precisely  as  if  this  marriage 
had  occurred  before  their  birth  in- 
stead of  after. 

A  case  arose  a  number  of  years 
ago  in  Knox  County,  under  what  is 
now  made  the  concluding  sentence 
of  this  section :  "  The  issue  of  par- 
ents whose  marriage  is  deemed  null 
in  law,  shall  nevertheless  be  legi- 
timate." 

In  disposing  of  the  case  reported 
in  the  case  of  Wright  vs  Lore,  12///, 


Ohio  State  y  page  619  the  court  says, 
according  to  the  note  appended  to 
this  section:  "W.  was  married  in 
Canada  in  1822,  and  the  issue  of 
that  marriage  was  the  plaintiff.  In 
x^33»  his  wife  still  living,  he  came 
to  Ohio  and  married  another  wo- 
man, she  being  ignorant  of  his  for- 
mer marriage.  They  cohabited  to- 
gether as  husband  and  wife,  and  had 
issue,  four  children.*  W.  died  in 
1843,  seized  of  the  land  in  dispute, 
and  these  four  children  conveyed 
their  interest  to  the  defendant.  The 
act  of  1831,  was  substantially  the 
same  as  the  section  to  which  this 
note  is  appended.  Held,  that  the 
expression,  '  deemed  null  in  law  '  is 
not  confined  to  marriages  which  are 
voidable  and  require  a  judicial  sen- 
tence ft)  establish  their  nullity,  but 
that  the  innocent  children  of  the 
marriage  de  facto,  although  that 
marriage  must  be  deemed  in  law  a 
nullity,  come  within  the  letter  and 
spirit  of  the  enactment." 

In  this  case,  if  any  one  is  to  suf- 
fer, it  must  be  the  children  of  this 
marriage,  who  were  utterly  innocent 
of  any  wrong-doing,  or  any  viola- 
tion either  of  the  law,  or  those  rules 
which  should  govern  a  well  ordered 
community.  The  children  are  not 
at  fault  for  any  wrong  or  mistake 
of  their  parents. 

The  law  seeks  to  relieve  the 
children  from  the  consequences 
that  would  otherwise  attach  to  the 
meretricious  action  of  the  kind 
shown  in  this  case. 

We  have  no  doubt,  in  conclusion, 
that  the  five  children,  not  only  the 
child  that  was  bom  after  the  mar- 
riage, but  the   four  children  who 
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were  born  before  the  marriage,  are 
to  be  considered  in  a  proceeding  of 
this  character,  just  as  much  the  le- 
gitimate children  of  this  marriage 
which  subsequently  took  place,  as 
if  the  marriage  ceremony  had  oc- 
curred prior  the  the  birth  of  the 
children.  It  fallows  therefore, from 
these  facts  and  considerations,  that 
the  plaintiff  is  entitled  to  partition 
of  the  1 33  J  3  acres  of  laud  as  prayed 
for  in  the  petition,  and  the  order 
will  be  accordingly.  The  court  will 
see  that  the  proper  commissioners 
are  selected  and  the  proper  entry 
made. 

L.  D.  Strutton,  atty  for  plff  and 
the  other  children  of  B.  F.  Kniffin. 

Stewart  &  Rowley,  attys  for  other 
defts. 

FOREIGN  EXECUTIONS. 

(Huron  County  Circuit,  May  Term  iSi^. — Prt>- 
cnt:  Ifons.  C.  S.  Bcntlcy,  P.  J..  C.  If.  Scribneraml 
G.  K.  Iluyncfs,  J.  ].) 

Laundon,  Windecker  &  Co.  vs 
Joseph  A.  Deninan,  et  al.  Appeal 
from  Huron  County  Common  Pleas. 

(Lows  enacted  bv  the  Legislature  concerning 
the  record  to  be  kept  of  Foreign  Execution*, con- 
template furnishing  every  facility  that  is  prac- 
ticable to  the  party  who  seeks  iuformitiwn.  The 
index  to  such  Foreign  Execution  docket  niu>t 
show  the  names  of  all  parties  to  the  judgment 
and  a  failure  to  comply  with  this,  or  other  re- 
quirements of  the  statute  will  defeat  the  lien  of 
such  judgment  as  pgainsi  subsequent  purchasers 
or  creditors.    Ed  Legal  News.£ 

Haynes,  J. 

The  case  of  Laudon,  Windecker 
&  Company  against  Joseph  A.  Den- 
man  and  others  is  one  that  comes 
into  this  court  by  way  of  appeal 
and  has  been  heard  upon  the  evi- 
dence and  the  arguments  of  coun- 
sel. The  petition  was  filed  origin- 
ally by  the  plaintiffs  for  the  purpose 
of    enforcing  a  certain  judgment, 


and  also  for  the.  purpose  of  marshal- 
ling liens  upon  certain  real  estate 
situated  in  the  cctanty  of  Huron. 
In  regard  to  quite  a  number  of  liens 
there  is  no  controversy.  The  main 
controversy  submitted  here  for  our 
decision  is  upon  the  alleged  lien  ac- 
quired by  the  plaintiffs  by  virtue 
of  a  certain  levy  caused  to  be  made  / 
upon  the  property  of  the  defendant 
by  the  name  of  Monett,  Cashier, 
upon  a  certain  mortgage  which  he 
holds  against  the  property,  and  exe- 
cuted by  the  parties  who  are  the 
defendants. 

It  appears  by  the  evidence  offer- 
ed, that  on  the  31st  day  of  March, 
1890,  the  plaintiffs  obtained  a  judg- 
ment against  Joseph  A.  Denman 
and  Frankie  L.  Denman  in  the  Court 
Common  Pleas  of  Sandusky  county 
in  the  sum  of  $1,375;  tnat  there- 
after, execution  was  issued  from  the 
Court  of  Common  Pleas  of  San- 
dusky county  to  the  sheriff  of  Hu- 
ron county  which  was  received  by 
him  on  the  1st  day  of  April,  1890; 
that,  by  virture  of  that  execution, 
he  made  a  levy  upon  •  the  property 
in  question. 

It  further  appears  by  the  evidence 
that  upon  the  9th  day  of  December, 
1890,  the  defendant,  W.  O.  Monett, 
Cashier,  received  from  the  defend- 
ants, Joseph  A.  Denman  and 
Frankie  L.  Denman,  two  promissory 
notes  of  that  date,  one  for  $1,500 
payable  in  one  year  after  date,  and 
one  #500,  also  payable  in  one  year 
after  date  with  interest.  To  secure 
those  notes  a  mortgage  was  exe- 
cuted as  of  that  date  by  the  defend- 
antsjoseph  A.Denman  and  Frankie 
L.  Denman  upon  the  property   in 
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question,  being  the  property  of 
Frankie  L.  Den  man,  and  the  mort- 
gage was  delivered  accordingly. 

It  further  appears,  that  at  the 
time  the  sheriff  of  Huron  county 
received  the  execution  in  question, 
he  made  an  entry  upon  the  foreign 
execution  docket  of  Huron  county, 
wherein  he,  under  the  head  of 
"names  of  parties,"  put  down  the 
names  of  Samuel  K.  JUmndon  and 
others  against  Joseph  A:  ~  Denman, 
and  that  was   all.     The  word  4%exe-  j 


any  knowledge  of  the  existence  of 
this  record  upon  the  foreign  exe- 
cution docket,  or  of  the  judgment, 
or  of  the  levy. 

Some  evidence  was  offered  tend- 
ing to  show  that  upon  the  trial  of 
this  case  in  the  Court  of  Common 
Pleas,  Denman  testified  that  he  and 
Mr.  Charles  H.  Stewart  who  was 
connected  with  the  loan,  perhaps, 
as  attorney  for  Momiet,  came  to 
the  court  house  and  examined  the 
records  or  to  see  the  records.     But, 


culion,"  the  county  from   which   it  I  whatever   the  testimony  may  have 


was  issued,  the   date  of  the   writ, 
when  received,  the  date  of  the  judg- 


been  at  the  trial  in  the  court  of  com- 
mon pleas,  the  witness  stated  here 


ment,  and  the  amount  of  the  judg-  j  that  he  had  no  recollection  of  any 
ment   were   also    entered    at    that  i  such  examination  and  affirmatively 


time.  The  copy  of  the  return  was 
entered  on  said  docket  as  follows  : 
"This  writ  received  on  the  first  day 
of  April,  1890  at  9  o'clock  a.  m.  and 
levied  the  same  on  the  following 
described  real  estate  as  instructed 
by  plaintiff  in  person,  April  2nd, 
1890,  as  describdd  in  the  schedule 
marked  'A,  B  and  C,  hereto  attach 


testified  that  he  had  no  knowledge 
of  the  judgment  at  the  time  he  ex- 
ecuted the  notes  and  mortgage. 

There  being  then  no  actual  notice 
of  the  existence  of  this  record,  the 
question  stands  upon  the  effect  that 
is  to  be  given  to  this  record,  under 
the  statutes  of  the  State  of  Ohio, 

It  was  further  shown   in    regard 


ed,  and  made  part  of  the   return.'  j  to  thc  entHes  on  the  foreign  execu 


And  such  schedules  were  copied 
showing  a  description  of  the  prop- 
erty, and  under  the  return  was 
added,  'This  writ  returned  by  order 
of  the  plaintiff  in  person.'  " 

Testimony  was  offered  upon  the 
hearing  of  the  case  in  regard  to  the 
knowledge  that  Mouett  had,  or  did 
not  have  in,regard  to  this  judgment 
and  execution  and  of  this  levy;  also 
as  to  the  knowledge  that  Denman 
himself  had  of  the  judgment. 

It  appears  from  the  testimony 
that  Denman  had  no  knowledge  of 
the  judgment,  neither  did  Monett, 
or  any  of  those  acting  for  him,  have 


tiou  docket  that  the  name  of  Frankie 
L.  Denman  was  not  entered  on  the 
execution  docket  until  sometime 
after  the  execution  of  this  mortga- 
ge. Neither  was  her  name  entered 
upon  the  index  in  the  foreign  ex- 
cution  docket  until  after,  or  at  the 
same  time  it  was  entered  upon  the 
docket  itself,  to  wit,  after  the  notes 
and  mortgage  were  executed.  The 
name,  however,  of  Joseph  A.  Den^ 
man  was  entered  upon  the  index  at 
the  proper  time  and  place.  It  will 
be  noted  that  in  the  levy  which  was 
made,  that  I  have  read,  that  it  does 
not  state  on  whose  property   this 
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levy  was  made.  It  does  not  state 
that  this  levy  was  made  upon  this 
real  estate  as  the  property  either  of 
Joseph  A.  Denman  or  Frankie  L. 
Denman.  The  first  mention  that  is 
made  of  the  name  of  Frankie  L. 
Denman  is  to  be  found  in  the  des- 
cription of  one  or  two  pieces  of  pro- 
perty, wherein  it  was  stated  that  in  a 
partition  that  was  made  sometime 
before,  there  was  set  off  to  Frankie 
L.  Denman  from  said  property  cer- 
tain parts  or  parcels  of  it. 

It  it  contended  upon  the  part  of 
the  counsel  for  Monett  that  this  re- 
cord is  wholly  void,  or  at  least  it  is 
of  no  effect  as  to  any  notice  to  Mo- 
nett, Cashier ;  that  it  does  not  effect 
the  rights  that  he  has  in  these  notes 
and  mortgage;  that  he  is  entitled 
to  be  paid  before  the  plaintiffs  are 
paid  the  amount  of  their  judgment 
out  of  the  proceeds  of  the  sale  of  the 
property. 

-  Upon  the  other  hand,  it  is  claim- 
ed upon  the  part  of  the  counsel  for 
plaintiffs,  that  the  entries  are  suffi- 
cient,— a  sufficient  compliance  with 
the  requirements  of  the  statutes  of 
the  state  and  that  they  constitute 
an  entry  and  constitute  a  valid 
notice  in  law  as  against  Monett, 
Cashier ;  that  they  are  constructive 
against  him  ;  that  by  virtue  of  this, 
by  force  of  the  statute,  the  plaintiffs 
are  entitled  to  payment  out  of  the 
proceeds  of  the  sale  of  the  land. 

It  calls  for  a  construction  of  the 
statute.  Section  121 2  is  the  one 
that  is  relied  upon :  "  There  shall 
be  kept  in  the  office  of  the  sheriff 
of  each  county  a  foreign  execution 
docket,  to  be  furnished  at  the  cost 


of  the  county,  in  which  docket  the 
sheriff  shall,  on  the  receipt  by  him 
of  any  execution,  order  of  sale  or 
other  process  issuing  from  any 
court  of  any  county  of  the  state, 
other  than  that  in  which  he  resides, 
make  an  entry  of  the  date  of  such 
writ,  when  received  by  him,  from 
what  court  and  county  issued,  the 
date  and  amount  of  judgment  or  de- 
cree; also  copy  in  such  book  the 
full  description  of  the  property  and 
real  estate  which  he  levies  upon  or 
offers  for  sale,  the  same  as  is  endors- 
ed upon  or  contained  in  such  writ; 
also  copy  into  such  book  his  return 
on  such  writ  when  he  makes  the 
same,  including  the  bill-  of  costs; 
and  shall  for  the  use  of  the  persons 
entitled  to  the  same,  retain  all  fees 
due  111  such  cases  to  residents  of 
his  county,  and  pay  the  same  over 
on  demand  to  such  persons,  and 
shall  make  a  direct  and  reverse  in- 
dex of  each  case  so  entered;  and 
such  entriesT>o  made,  shall  be  notice 
to  subsequent  purchasers,  and  cre- 
ditors of  the  matters  contained 
therein." 

It  is  claimed  by  counsel  for  the 
plaintiffs  that  all  that  was  necessary 
under  that  statute,  was  that  the 
sheriff  shpuld  enter  upon  the  dockei 
only  the  date  of  the  writ,  when  re- 
ceived by  him,  from  what  court  and 
county  issued,  and  the  date  and 
amount  of  the  judgment  or  decree, 
and  a  full  description  of  the  pro- 
perty and  real  estate  which  he  lev- 
ies upon  or  offers  for  sale,  the  same 
as  is  endorsed  upon  and  contained 
in  such  writ ;  also  copy  into  the  book 
the  return  on  such  writ,  when"  he 
makes  the  same,  including  the  bill 
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of   costs,   and   that,   when   he   has 
done  that,  it  is  sufficient. 

On  the  other  hand,  it  is  claimed 
by  the  counsel  for  the  mortgagee, 
that  the  names  of  the  parties^should 
be  entered  upon  the  docket  and 
should  be  contained  in  the  direct 
and  reverse  index,  that  is  required 
to  be  made,  and  that  when  that  is 
done,  it  shall  be  notice  to  subsequ- 
ent purchasers  and  creditors  of  the 
matters  contained  therein  and  until 
that  is  done,  it  is  not  notice  to  such 
subsequent  purchasers  and  Credi- 
tors. 

It  will  be  observed  that  the  stat- 
ute docs  not  mention  anything 
about  the  names  of  parties.  Upon 
examination  of  the  statute,  the  lan- 
guage is,  "thatx  the  sheriff  shall' 
mr.ke  a  direct  and  reverse  index  of, 
each  case  so-entered."  j 

Tt  is  claimed  upon  the  part  of! 
counsel  for  plaintiff  that  the  word 
41  entry,"  "  when  such  entry  is  made," 
only  refers,  to  those  matters  contain- 
ed in  the  statute  that  come  under, 
and  are  mentioned  there,  as  we  un- 
derstand it,  under  the  term  "ent- 
ries." 

The   language   of  the   statute  is  | 
that  "  he  shall  make  an  entry  of  the  \ 
date  of  the  writ,  when  received  b}-  j 
him,  from  what   court  and  county  j 
issued  and  the  date  and  amount  of; 
the    judgment     or     decree,"     and ! 
next,14 he  shall  copy  in  such  book; 
the  full  description  of  the  property 
and  real  estate  which  .he  levies  up- 
on or  offers  for  sale  &  etc."     Third. 
"That  he  shall  make  a  direct  and 
reverse  index  in  each  case  so  enter- ' 
ed,"    using  the   words,   "entries," 
"  copy  "  and  "  index." 

The  question  is  made  as  to  the 


validity  of  this  levy,  being,  as  is 
termed  a  mere  office  or  paper  levy, 
but  we  are  of  the  opinion  that  the 
case  of  Aforgan  vs  Kinney  in  the 
38th,  Ohio  State,  page  610,  settles 
that  question  that  so  far  as  the  levy 
itself  is  concerned,  it  was  a  valid 
levy. 

Coming  back  now  to  the  statute : 
we  have  given  the  matter  a  very 
faithful  and  careful  consideration, 
and  have  endeavored,  in  comiiig  to 
a  conclusion  in  regard  to  the  proper 
construction  of  the  statute,  to  look 
at  the  purposes  and  objects  for 
which  the  statute  is  made,  and  the 
necessity  for  such  a  statute  and  the 
probable  effect  that  the  legislature 
supposed  would  be  given  to  it  by 
parties  who- would  have  occasion  to 
search  the  records,  aud  also  by  the 
courts. 

We  are  of  the  opinion  that  the 
foreign  execution  docket  should 
show  in  the  entries  of  the  execu- 
tions, the  names  of  the  parties,  that 
when  it  requires  of  the  court  or  of 
-the  sheriff  that  he  shall  make  an  en- 
try of  the  date  of  the  writ,  when  re- 
ceived by  him  and  from  what  court 
aud  county  issued,  and  the  date  aud 
the  amount  of  the  judgment  or  de- 
cree, that  the  intention. is  here  to 
enter  such  statements  in  regard  to 
the  execution,  as  will  certify  to  any 
party  who  has  occasion  to  examine 
the  record  as  to  who  the  parties  to 
the  execution  are,  as  well  as  the 
amount  of  the  execution,  and  the' 
action  taken  by  the  sheriff  under  the', 
execution. 

Coming  now  to  the  matter  of  in- 
dexing, it  will  be  observed  that  it  is 
not  stated  what  .the  index  shall  be 


2^2 


TOLKDO  LEGAL  NEWS 


or  what  it  shall  consist  of  except ! 
that  he  shall  make  a  direct  and  re- : 
verse  index  of  each  case.  | 

The  first  matter  in  a  case  in  court ,' 
are  the  parties  to  the  case,  the  per- 
son whose  favor  the  judgment  is 
rendered,  and  against  whom  judg- 
ment is  rendered.  It  seems  to  be 
natural  and  just  conclusion  that  in 
making  an  index  of  any  case,  it 
should  be  an  index  of  the  names  of 
the  parties,  and  we  think  further, 
that  the  intention  of  the -legislature 
was  that,  the  index  being  made  of 
the  parties,  it  should  become  a 
source  of  information  to  any  per- 
son or  persons  who  should  make 
an  examination  :  indeed,  iu  the 
natural  order  of  things,  a  party 
would  go  to  the  index  for  the  pur- 
pose of  ascertaining  whether  there 
was  an  execution  of  that  kind; 
whether  an  execution  had  been  or- 
dered, and  whether  an  execu- 
tion of  that  kind  had  been 
recorded  in  the  foreign  exe- 
cution docket  against  a  party  from 
whom  he  was  asking,  or  might  ex- 
pect to  take  a  lien  upon  land. 

Were  it  not  that  an  index  were 
required  to  be  made  and  were  it  not 
that  the  names  of  the  parties  were 
placed  upon  the  index  for  his  in- 
formation, he  would  be  compelled 
to  go  to  the  foreign  execution 
docket,  and  examine  it  from  begin- 
ning to  end,  each  case  separately, 
for  the  purpose  of  ascertaining 
whether  a  particular  piece  of  land 
had  been  levied  upon  and  in  look- 
ing at  that,  he  would  naturally  first 
look  to  see  if  the  names  of  the 
parties  were  not  required  to  be 
there,  were  not  required   to   be   in 


the  index,  the  only  thing  he  could 
find  or  expect  to  find  would  be  the 
description  of  the  property  itself. 
The  name  of,  Frankxe  L.  Denman 
being  left  out,  for  instance,  in  the 
index  in  the  execution  docket,  in 
making  an  examination  of  this 
record,  he  would  not  learn  from  it 
that  this  property  had  ever  been 
levied  upon  as  the  property  of 
Frankie  L.  Denman;  he  would  not 
learn  that  there  was  any  judgment 
that  liad  been  rendered  against  her; 
that  the  plaintiff  was  claiming  any 
lien  bj\virtue  of  his  execution  as 
against  her,  save  and  except  this, 
that  this  execution  for  $1,375,  *n 
favor  of  somebody  ha<J  been  levied 
upon  this  land. 

Now  the  object  and  purpose  of 
this  statute  undoubtedly  is  to  en- 
able a  party  to  have,  within  the 
limits  of  the  country  wherein  the 
land  is  situated,  such  a  record  of 
the  case  that  any  person  who  de- 
sires to  obtain  security  or  take  a 
mortgage  from  a  judgment  debtor, 
may  ascertain  whether  there  is  any 
lien  of  that  kind  upon  the  land  up- 
on which  he  proposes  to  take  a 
mortgage,  or  of  which  he  proposes 
to  make  a  purchase,  and  the  gen- 
eral scope  and  policy  and  purpose 
of  the  legislature  of  this  state  is,  as 
shown  by  the  various  enactments 
in  the  state,  to  have  a  record  of  the 
levy  itself  and  also  an  index,  and 
every  facility  furnished  that  is 
practicable,  to  the  party  who  seeks 
to  search  the  record  and  obtain  the 
information  he  desires  to  obtain. 

We  have  come  to  the  conclusion 
therefore,  that  the  claim  made  by 
the  counsel  as  to   the   construction 
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to  be  given   to    this    statute,    that 
when  there  is  an  entry  made,  of  the 
names  of  parties  upon   the  foreign 
execution  docket,   with  the  btl  er 
matters  that  are  directed;  also  when 
there  is  made. a  direct  and   reverse 
index  of  each  case  so  entered,   in- 
cluding the  names  of  the   parties, 
and,  of  course,  the  names  of  all-the 
parties,  — that   whc  n   such  entries 
are   made, — "so   made","  that   they 
shall  be  notice  to   subsequent   pur- 
chasers and  creditors,  of  the  matters 
therein,  is  that 'the  term  "entry"  in- 
cluded in  the  statute  is  is  -intended 
to  include  all  these   respective  and 
various   matters.     If  our  view   of 
the  construction   of  the  statute   is 
correct,  it  follows  that  the  lien  of  the 
plaintiffs  here   must  be  postponed 
to  the  lien  or  the  mortgage  of  Mon* 
ett.     He  claims  to  be  a   bona   fide 
purchaser  for  a  valuable   considera- 
tion.     The  testimony   shows  that 
the  mortgage  was  taken  in  part  for 
obligations  that  were  owing  to  him 
by  Denman  and  iu  part  for  moneys 
that  were  paid  to -Den man  at   that 
time.     There  was  a  surrender    of 
prior  notes  and  there  was  an  ex-> 
tension  of  time  from  that  tim$   for- 
ward,  so  that   the    party    himself 
within  the  description  of  a  bona  fide 
purchaser  for,a  valuable  considera- 
tion. 

There  was  an  issue  made  as 
to'  whether  the  mortgage  had  been 
paid  or  not.  Some  evidence  was 
offered  tending  to  show  that  pay- 
ments had  been  made  arising  from 
collateral  securities  that  were  held 
by  the  Savings  Bank  to  »be  applied 
upon  this  mortgage.  It  is  sufficient 
to  say  that  it  is  not  shown  that  the  | 


whole  mortgage  is  paid  and  perhaps 
but  a  small  portion  of  it.  We  have 
made  no  computation  of  that  mat- 
ter because  counsel  who  are  familiar 
with  the  evidence,  can  do*  that  as 
weH  as  we.  and  a  decree  may  be 
taken  in  accordance  with  the  gen- 
eral rules  stated  in  the  opinion. 

C.  P.  Wickham,  any  for  plffs. 

G.  T.  and  C.  H.  Stewart  and  C: 
L.  Keunan,  attys  for  defts. 

Our   thanks  arc  ilue  to  W.  C.  Uotrer*.  of  Cleve- 
land, for  the  following  opinion. 

EVIDENCE  — BOOK  OF  AC- 
COUNT. 

(In  the  Circuit  Court  of  Cuyahoga  Comity,  O.) 

1 24 1.  Cora  Hough,  plff  in  error, 
vs  William  J.  Henk,  Adm'r.,  deft  in 
error. 

Friday,  June  15th,  1894. 
Hale,  J. 

-  The  only  substantial  error  claim- 
ed in  this  case  is,  that  the  court  be- 
low excluded  what  was  termed  an 
account  book  from  consideration  as 
evidence.  The  book,  was  offered 
on  the  ground  that  the  action  was 
founded  upon  an  account.  The  ac- 
tion being  against  the  administrator 
to  enforce  the  allowance  of  the 
claim,  and  the  plaintiff  in  the  action 
being  disqualified  as  a  witness  be- 
cause of  the  opposite  part)*  being 
an  administrator,  the  plain  tiff  sought 
to  establish  the  fact  that  her  book 
was  a  book  of  original  entries  and 
introduce  the  same  to  substantiate 
the  claim. 

First,  the  claim  was  one  for 
money  loaned,  as  shown  by  the 
petition.  She  seeks  to  show  ac- 
counts upon  a  cause  of  aeticn  that 
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on  such  dates  the  plaintiff  loaned 
so  much  money  and  the  party 
agreed  to  pay  it  back,  but  the  peti- 
tion sets  forth  no  copy  of  the  ac- 
count whatever.  This  is  one  con- 
sideration. 

Second,  the  items  are  for  money 
loaned — no  mutual  dealings  bet- 
ween the  parties — simply  items  of 
money  loaned;  which  we  do  not 
think  a  proper  subject-matter  of 
book  account  under  the  circumst- 
ances of  this  case. 

There  was  another  claim  made 
in  the  case,  to-wit:  For  board 
which  was  claimed  to  have  been 
furnished  by  the  plaintiff  to  dece- 
dent but  that  does  not  arise  under 
this  question.  That  claim  was  at- 
tempted to  be  supported  by  other 
evidence,  and  the  copy  of  the  book 
offered  does  not  contain  that  item. 
So  that  in  the  exclusion  of  the  ac- 
count offered,  it  had  na  reference 
whatever  to  the  item  for  board. 

There  is  no  other  material  error 
claimed  in  the  case,  Certain  it  is 
that  the  testimony  after  the  exclu- 
sion of  that  book,  failed  to  establish 
the  claim  of  the  plaintiff,  or,  in 
other  words,  was  not  so  clearly  es-. 
tablished  as  to  authorize  us  to  -.  re- 
verse the  judgment  of  the  court  be- 
low; so  the  judgment  of  the  Court 
of  Common  Pleas  is  affirmed.- 

SUPERIOR    COURT    OF    CIN- 
CINNATI—SPECIAL TERM. 


T'ne  Art   Itcpcnlinfr  Struck  Jury  Law  Does  Not 
Affect  Cnses  Pending  at  tlia  Date  of  its  Pas- 

44739.      McDonald   vs   Lane  & 
Bodley. 
Smith,  J. 

This  action  has  been  at  issue  for 


some  time,  has  been  twice  tried  be- 
fore  struck  juries,  and  upon  both 
trials  the  jury  has  disagreed. 

The  case  having  been  called  again 
for  trial  yesterday  upon  the  regular 
calendar,  counsel  for  defendants 
having  directed  attention  to  the  fact 
that  their  demand  for  another 
struck  jury  is  on  file  and  was  on 
file  prior  to  the  date  of*  the  passage 
of  the  recent  act  of  the  General  As- 
sembly repealing  the  struck  jury 
law,  they  therefore  ask  that  the  case 
be  transferred  to  the  list  of  struck 
jury  cases,  and  that  they  be  give  li- 
the right  to  a  trial  before  a  struck 
jury.    . 

The  plaintiffs  resist  this. applica- 
tion and  deny  the  right  of  the  de- 
fendants "to  a  trial  before  a  j*try 
other  than  tile  regular  one,  draw  11 
from  the  wheel  as  provided -by  law. 

The  decision  of  the  motion  de- 
pends tipou  the  construction  of  the 
act  repealing  the  law  providing  for 
struck  juries,  which  former  acl 
44  must  be  read  as  though  section  79 
was  appended  to.  it  as  a  saving 
clause:"  Bode,  administratrix;  vs 
Welch,  29  O.  S.  21. 

The  act  in  question  simply  re- 
peals outright  the  sections  provid- 
ing for  struck  juries,  and  makes  no 
reference  to  pending  actions  or  pro- 
ceedings. 

Section  79  is  as  follows  : 

"  Whenever  a  statute  is  repealed 
or  amended,  such  repeal  or  amend- 
ment shall  in  no  manner  affect 
pending  actions,  prosecutions  or 
proceedings  civil  or  criminal,  and 
when  the  repeal  or  amendment  re- 
lates to  the  remedy,  it  shall  not  af- 
fect  pending  actions,  prosecutions 
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or  proceedings,  unless  so  expressed ; 
nor  shall  any  repeal  or  amendment 
affect  causes  of  such  action,  prosecu- 
tion or  proceeding  existing  at  the 
time  of  such  amendment  or  repeal, 
unless  otherwise  expressly  provided 
in  the  amending  or  repealing  act." 

This  section  grew  out  of  the  act 
of  February  19,  1866,  which  read  as 
the  section  now  reads,  except  that 
the  words,  "  and  when  the  repeal  or 
amendment  relates  to  the  remedy, 
it  shall  not  affect  pending  actions, 
prosecutions  or  proceedings  unless 
so  expressed,"  was  not  in  the  act 
and  was  not  inserted  until  the  re- 
vision of  the  statutes  of  1880,  where 
it  has  since  remained  unchanged. 

The  amendment  of  1880  was 
doubtless  suggested  in  part  by  the 
decision  of  the  Supreme  Court  in 
Warner  vs  Railroad  Company,  31 
G.  S.,  265,  in  which  it  was  held  that 
a  statute  changing  the  number  of 
jurors  in  a  jury  trial  before  a  Justice 
of  the  Peace  from  twelve  to  six  ap- 
plied, to  pending  actions,  because 
such  law  related  to  the  remedy,  and 
the  statute  of  1866  did  not  apply  to 
repeals  of  acts  remedial  in  their 
nature.  The  amendment  of  1880 
corrected  this  defect  in  the  act  of 
1866,  and  since  r88o  no  law  relat- 
ing to  the  remedy  shall  affect  pend- 
ing actions  and  proceedings* unless 
so  expressed. 

There  can  be  no  dispute  that  this 
case  was  a  pending  actidn  at  the 
.  time  this  law  was  passed  repealing 
the  struck  jury  law ;  and,  in  view  of 
the  decisions  of  our  Supreme  Court, 
there  can  be  no  doubt,  in  my  opin- 
ion, that  it  is  remedial  in  its  nature. 
It  is  not  necessary,  in  the  decision 


of  the  question  presented  by  this 
motion,  to  undertake  to  give  a  com- 
prehensive definition  of  the  word 
•'remedy,"  as  used  in  section  79,  by 
which  every  law  of  doubtful  reme-« 
dial  nature  may  be  tested,  and  itg 
character  as  a  remedial  statute  or 
otherwise  may  ^be  determined,  be- 
cause the  decisions  of  the  Supreme 
Court  have  settled  the  question  that 
matters  relating  to  the  impanneliug 
of  the  jury  are  matters  pertaining 
to  the  remedy.  And  it  is  also 
settled  that  other  matters  relating 
to  the  trial,  such  as  the  right  to  file 
petition  in  error  and  the  right  have 
a  cause  removed  for  trial  to  an  ad- 
joining county  on  account  of  the 
interest  by  the  judge  iu  the  pend- 
ing cause,  are  laws  relating  to  the 
remedy  and  controlled  by  section 
79:  *  Arroiv smith  vs  Hamering,  39 
O.  S.  596;  Stale  ex  rcl  Construction 
Company  vs  Rabbits,  46  O.  3.,  178. 

The  decisions  relating  to  the  im- 
panueling  of  the  jury  to  which  I 
previously  referred  are  Hartnctt  vs 
State,  42  O.  S.,  568  and  Palmer  vs 
State,  42  O.  5.,  596. 

By  an  amendment  to  section 
7278,  passed  March  18,  1884,  and 
commonly  know  as  the  Pruden 
Jury  Law,  certain  grounds  of  chal- 
lenge which,  before  this  law,  the 
parties  were  entitled  to,  w^re  taken 
away  from  them.  Hartnett  and 
Palmer,  against  whom  prosecutions. 
were  pending  for  murcler  in  the 
first  degree  at  the  time  of  the  pass- 
age of  this  lawL  were,  against  the 
objection  <rf  their  counsel,  never- 
theless tried  as  though  such  law 
applied  to  them.  Their  convictions, 
however,  were  reversed  upon  the 
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ground  that  the  law  relating  to  the 
right  of  challenge  of  a  juror  was 
one  which  affected  the  remedy;  and 
.  that  as  it  had  not  in  express  terms 
been  made  applicable  to  pending 
prosecutions,  it  was  error  in  the 
lower  court  to  so  apply  it. 

In  the  Hartnett  case,  Follett,  J., 
says  in  the  syllabus; 

"By  virtue  of  the  Revised  Stat- 
utes, Section  79,  in  impauneling  a 
jury  for  the  trial  of  a  person  accused 
of  a  crime  and  against  whom  the 
prosecution .  was  pending  when 
section. 7 2 78  was  amended  March 
18,  1884,  such  accused  person  is 
not  precluded  by  that  amended  act 
from  using  causes  of  challenge  al- 
lowed by  the  section  thus  re- 
pealed." 

And  in  the  Palmer  case,  Judge 
Mcllvaine  said: 

"The  judgment  below  must  be 
reversed  for  another  error  appear- 
ing in  the  record.  The  defendant 
was  tried  in  June,  1884,  and  the 
jury  was  impanneled  under  the 
Pruden  law,  which  was  passed  on 
March  18,  of  that  year.  The  crime 
for  -which  the  accused  was  tried 
and  convicted,  was  committed  in 
December,  1883,  and  the  prosecu- 
tion of  defendant  therefor  was  com- 
menced soon  thereafter,  the  first 
indictment  being  found  against  him 
jointly  with  one  Berner,  for  the 
crime  of  which  he  was  convicted  in 
January,  1884.  This  indictment 
having  been  destroyed  by  fire, 
another  indictment  for  the  same 
crime  was  returned  by  the  grand 
jury  in  May  of  the  same  year.  The 
Pruden  law  was  passed  after "  the 
prosecution   had   commenced,  and 


while'it  was  pending.  The  Pruden 
law  repealed  the  original  section, 
7278  of  Revised  Statutes,  which 
was  in  force  at  the  time  the  crime 
was  committed,  and  when  the  prose- 
cution therefor  was  commenced, 
and  for  some  months  while  such 
prosecution  was  pending  in  the 
Court  of  Common-Pleas  of  Haniil- 
t6n  County." 

Then,  quoting  section  79,  he  con- 
tinues as  follows: 

"By  this  section  it  is  quite  clear 
that  the  Pruden -law  had  no  appli- 
cation to  the  prosecution  of  plain- 
tiff in  error,  which  was  pending  be- 
fore its  passage. 

"The  repeal*  and  amendment  of 
section  7278  related  to  the  remedy 
for  the  oftense  that  was  then  being 
prosecuted  against  the  plaintiff  in 
error,  and  it  was  not  expressed  in 
the  amended  act  thatit  should  have 
effect  in  pending  prosecutions. 

"It  follows,  therefore,  that  the 
jury  in  this  prosecution  should 
have  been  impanneled  in  accord- 
ance with  the  provisions  of  the  re- 
pealed section." 

These  decisions,  aside  from  the 
fact  that  they  relate  generally  to 
the  inipartneling  of  the  jury,  are 
especially  in  point,  for  the  reason 
that  the  particular  point  with  refer- 
ence to  the  impanneling  was  the 
matter  of  challenges,  and  in  the 
struck  jury  the  right  of  peremptory 
challenges  is  quite  different  from 
that  in  the  regular  jury. 

For  the  reasons  stated  I  am  of 
the  opinion  that,  inasmuch  as  this 
law  relates  to  the  remedy  and  does 
not  expressly  relate  to  pending 
actions,  it  cannot  be  so  held  to  ap- 


TOLEDO  LEGAL  NEWS. 


*37 


ply,  and  that,  in  the  language  of 
our  Supreme  Court  in  State  €X  rel 
vs  Rabbits,  "no  generality  of  lan- 
guage nor,  use  of  the  present  terise 
can  be  accepted^by  the  courts  as  a 
substitute  for  such  express  indica- 
tion of  the  legislative  intent.  This, 
we^think  is  the  only  proper  con- 
struction to  be  given  this  clause  in 
the  above  quoted  section  (79).  The 
provision  has  not  merely  the  ad- 
vantage of  .'being  a  rule  of  cer- 
tainty in  construction,  but  also  of 
exciting  the  attention  of  the  Legis- 
lature and  begetting  an  inquiry  as 
to  the-propriety  of  applying  a  given 
amendment  of  a  remedial  nature  to 
pending  actions,  prosecutions  or 
proceedings." 

Motion  to  send  cause  before  a 
struck  jury  granted. 

Thomas  McDougall  and  Willis  M. 
Keibper,  for  the  motion;  Follett  & 
Kelley,  contra. — Court  Index,  Cin., 
June  6 -'94. 


SUPERIOR  COURT    OF   CIN- 
CINNATI— SPECI A L  TERM. 

Eqitit  j  Power  of  Court  to  Appoirtt  a  Receiver. 

Hunt,  J. 

In  the  case  of  Doahe  vs  Donogh, 
Judge  Hunt  held  that  the  usages  of 
courts  of  equity  as  to  the  fnanner  of 
appointing  a  receiver,  where  it  is 
not  otherwise  provided  by  statute, 
is  applicable  to  cases  arising  under 
the  code.  This  is  an  action  to  sell 
a  leasehold  estate  for  the  non  pay- 
ment of  rent,  to  secure  which  a  lien 
was  reserved.  The  rent  is  payable 
quarterly,  and  there  is  a  balance  due 
on  the  September  payment,  as  well 
as  a  default  for  the  full  installments 


payable  in  December  and   March 
following. 

Jt  was  the  contention  of  de- 
fendant that  no  power  existed  in 
the  court  under  section  5587  to  ap- 
point a  receiver,  inasmuch  as  this 
was  not  one  of  the  cases  ejiumerat" 
ed  under  this  section. 

Paragraph  6  of  this  section  vests 
in  the  court  the  power  to  appoint  a 
receiver" in  Oil  other  cases  where 
receivers  have  heretofore  been  ap- 
pointed by  the  usages  of  equity." 

The  court,  following  31  O.  S.,  p. 
7,  decided  that  a  provisional  recei- 
vership is  something  more  stringent 
thai)  even  an  injunction.  It  should 
only  be  granted  in  cases  of  appar- 
ent'necessity.  It, is  an  equitable 
remedy,  and  stands  in  a  similar  re- 
lation to  courts  of  equity  that  pro- 
ceed ings  bear  to  courts  of  law . 

To  deny  a  receiver  in  this  case 
would  be  to  cast  upon  the  plaintiff 
the  whole-  hazard  of  a  situation 
caused  by  the  default  of  the  defend- 
ant, and,  in  effect,  would  permit  the 
defendant  to  profit  by  every  delay 
that  might  be  interposed  to  the  pro- 
gress of  the  case. 

Motion  granted. 

Bateman.&  Harper  for  motion. 

Chas.  J.  Hunt,  contra. 
Court  Index,  Cin.,  June  18,  '94. 

Foreign  corporations. 


■  An  act  to  farther  supplement  sec.  148 
R.  S.  as  follows:  Sec*  148c.  Every 
foreign  corporation,  incorporated  for  pur- 
poses of  profit,  now  or  hereafter  doiug 
business  in  this  state,  and  owning  or  using 
a  part  or  all  of  its  capital -or  plant  in  this 
*tate,  shall  within  30  days  after  the  pas- 
sage of  this  act,  or  in  case  of  a  company 
hereafter  coming  into  this  state,  then  be- 
fore it  proceeds  to  do  any  business  in  this 
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state,  under  the  oath  of  the  president, 
secretary,  treasurer,-  superintendent,  or 
managing  agent  in  this  rttte,  of  such  cor- 
poration, shall  make  and  file  with  the  sec- 
retary of  state,  a  statement  in  such  form 
as  the  sec'ry  of  state  may  prescribe,  con- 
taining the  following  facts : 

(i.)  The  number  of  shares  of  author- 
ized capital  stock  of  the  company  and  the 
par  value  of  each  share.  ( 2. )  The  name 
and  location  of  the  office  or  officers  of  the 
company  iu  Ohio,  and  the  name  and  ad- 
dress of  the  officers  or  agents  of  die  com- 
pany in  charge  of  its  business  in  Ohio. 
(3. )  The  value  of  the  property  owned 
and  used  by  the  ci  mpany  in  Ohio,  where 
situated;  and  the  value  of  the  property  of 
the  company  owned  and  used  outside  of 
Ohio.  (4.)  The  proportion  of  capital 
stock  of  the  company,  which  is  repre- 
sented by  property  owned  and  used,  and 
by  business  transacted  in  Ohio. 

From  the  facts  thus  reported  and  any 
other  faets  coming  to  his  knowledge  bear- 
ing upon  the  question,  the  s-crctary  of 
state  shall  determine  the  proportion  of 
the  capital  stock  of  'the  company  repre- 
sented by  its  property  and  business  in 
Ohio,  and  shall  charge  and  collect  from 
the  company  for  the  privilege  of  exercis- 
ing its  franchises  in  Ohio,  oiic-J.enth  of 
one  per  cent,  upon  the  proportion  of  the. 
authorized  capital  stock  of  the  corpora- 
tion, represented  by  property  owned  and 
used,  and  business  transacted  in  Ohio, 
being  the  same  fee  required  to  be  paid 
by  corporations  formed  under  the  laws  of 
Ohio.  Upon  the  payment  of  the  said 
amount  the  secretary  of  state  shall  issue 
to  the  foreign  corporation  a  certificate 
that  such  corporation  has  complied  with 
the  laws  of  Ohio,  and  is  authorized  to  ao 
business  therein,  stating  the  amount  of 
its  entire  capital  and  of  the » proportion 
which  is  represented  hi  Ohio.  Provided, 
this  section  shall  not  apply  to  foreign  in- 
surance, savings  and  loan,,  or  building 
and  loan  companies,  or  to  express,  tele- 
graph, telephone,  railroad,  sleeping  car, 
transportation,  or  other  corporations  en- 
gaged in  Ohio  in  interstate  commerce 
business,  or  to  foreign  corporations  en- 
tirely non-resident,  soliciting  business  or 


making  sales  in  this  state  by  correspon- 
dence or  by  traveling  salesmen.  Any 
foreign  corporation  shair  have  the  right 
on  application  to  be  heard  by  the  secre- 
tary of  slate  touching  the  matter  of  the 
disbursement  or  of  the  proportion  of  its 
capital  stock  represented  by  property  used 
and  business  done  in  Ohio. .  Any  corpor- 
ation aggrieved  by  the  dec 'son  of  the  sec- 
retary of  state,  may,  within  10  diys, 
appeal  to  the  auditor  of  state, 
the  treasurer  of  state  and  the- 
attorney  general  whose  decision  in  the 
matter  shall  be  final.  Every  foreign  cor- 
poration subject  to  the  provisions  of  this 
section,  which  shall  neglect  or  fail  to 
comply  with  its  requirement,  shall  be 
subject  to  a  penalty-  of  $1 ,000,  and  *n  ad- 
ditional penaltv  of  £1,000  for  every  mouth 
that  it  continues  to  transact  any  business 
in  Ohio  without  complying  with  the  re- 
quirements of  this  section,  to  be  recover-" 
ed  by  action  in  the  name  of  the  state, 
and  on  collection  paid  into  .the  state 
treasury,  to  the  credit  of  the  general 
revenue  fund.  The  attorney  general,  ou 
Uie  request  of  the  secretary  of  state,  shall 
institute  such  action  in  the  Court  of  Com- 
mon Pleas  of  Franklin  county  or  of -any 
other  county,  in  which  such  corporation 
has  an  office  or  place  of  business,  as  he 
prefers.  No  foreign  corporation  subject 
to  the  provisions  of  this  section  shall 
maintain  any  action  iu  this  state  upon 
any  contract  made  by  it  in  this  state 
after  the  time  fixed  by  this  act  for  a  com- 
pliance by  such  corporation  with  its  re- 
quirements, until  it  shall  have  complied 
with  the  requirements  of  this  act,  and 
procured  the  requisite  certificate  from 
the  secretary  of  state.  Every  corporation 
which  has  filed  its  statement  and  paid  the 
privilege  tax  under  this  section,  and 
which. thereafter  shall  increase  the  pro- 
portions of  the  capital  stock  represented 
by  property  used  and  business  done  in 
Ohio,  shall  within  30  days  after  such  in- 
crease, file  an. additional  statement  with 
the  secretary  of  state,  and  pay  a  fee  of 
one-tenth  of  one  per  cent,  upon  the 
amount  of  increase  of  its  capital  stock 
represented  by  property  owned  and  busi- 
ness done  in  Ohio.  All  fees  collected  by 
the  secretary  of  state  under  this  section 
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shall  Ire  paid  by  him  into  <  hebetate  treas- 
ury, to  the  credit  of  th*  general  revenue 
fund.  Every  corporation  subject.  to\  the 
provisions  of  this  section  which  complies 
'with  its  requirement  shall  not  1>e  subject 
to  process  of  attachment  under  Sec.  5521, 
R.  S.,  or  any  law  of  Ohio  upon  the  ground 
that  it  is  a  foreign  corporation  or  a  non- 
resident of  this  state.     (Passed  May   16.) 

A  SUMMER  LOVE  FEAST, 


In  looking  through  the  decisions 
of  Courts  of  Northwestern  States  a 
topic    very  frequently  encountered 
is  4t  Logs  and   Logging."     Quite  a 
large  number  of  such   cases  arise 
out  of.**  log  jams."     Logs  are  float- 
ed down- tributary  streams  on  spring 
freshets  until  they  gorge  and  close 
a  river,  then  ensue  litigations  over 
belated    logs  and   injured,  loggers. 
The  condition  of  the  calendar  and 
the  general  conduct  of  the  Bar,  in 
this    county  during- the   month  of 
June,   suggests  ah  analogy   to  the 
logjam.     Causes   havtj  been   tided 
over  previous  terms  without  losing 
their  places,  and  when  June  at  last 
arrives  there  comes  the  realization 
that  the  present  term  offers  the  last 
chance  before  vacation.     Then  en- 
sues a  veritable  case  jam,  every  at- 
torney doiug  his  utmost  to  force  in- 
'to  the  first  narrow  current  of  pro- 
gress the  case  which  procrastination 
or  good  nature  has  permitted  to  re-, 
main     stagnant     throughout     the 
spring.      The .  extraordinary  spurt 
of  enegry  rarely  accomplishes  extra- 
ordinary results.     The  Judges,  with 
the    systematic    industry    of  men 
whose  effort  is  regulated  by  agencies 
outside  themselves,  have,  been  stead- 
ily working"  throughout  the  Court 
year ;  and  it  is.  not  at  all  to  be  wond- 
ered at  that  they-  feel  no  special 
stimultaion  upon  the  arrival -of  the 
month  of  June,  especially  if  .the  tem: 
perature  be  as  debilitating  as  that 
of  a  few  days  ago.     In  June,  as  in 
any  other  month,  the  volume  of  lit- 
igation actually  disposedof,  as  com- 


pared with  the  vast  mass  on  the  cal- 
endars, may^be  likened — to  change 
the  figure — to  the  small  streafn 
flowing  from  tne  mouth  of  a  glacier. 

To.  many  members  of  the  Bar 
whp  fail  to  get  cases  on  beforevaca- 
tion  wetnake  a  practical  suggestion. 
We  are  addressing  the  average 
practitioner,  not  him  whose  time,  is 
in  a  peculiar  sense  money;  who,  by 
reason  of  many  retainers  to  come 
into  certain  cases  and  keep  him  out 
of.  others,*  can  sit  down  and  mea- 
sure his  certain  income  by  the  tick 
of  the  clock  or  his  own  heart-beats. 
To  the  average  practitioner  we  sug- 
gest that  the  early  summer  offers  a 
good  occasion  for  the  settlement  of 
cases.  We  have  no  doubt  that  the 
average  lawyer,  on  lookiug  ove/ 
his  register,-  can  pick  out  one  or  sev- 
eral oases  which  it  would  be  advan- 
tageous for  Mr.  Doe  011  one  side 
and  Mr.  Roc  on  thex  other  tojiave 
disposed  of  forthwith.  Of  course,  . 
in  many  cases,  Mr.  Roe,3he  defend- 
ant, has  been  fighting  purely  or 
partly  for  delay,  and  may  pay  in 
full  after  trial  in  the  .autumn  and 
affirmance  on  appeal  several 
months  later.  But,  in  the  mean- 
time, Mr.  Roe  may  die,  or  fail,  or 
trausfer  his  property  to  Mrs.  Roe. 
who  happens  to  be  very  glib  and 
plausible  and  fascinating. 

Lawyers  do  not  hibernate  during 
the  summer — the  bull  our  own — as 
many  laymen  seem""  to  suppose,  but 
nrust  eat  and  drink,  and  they  like 
to  be  merry.  The  wherewithal  de- 
rived from  settled  cases  may  not  be 
as  great  as  from  won  cases,  but 
who  can  guarantee  victory  save  the 
fickle  and  envious  gods?  We  sob- 
erly believe  that  the  average  prac- 
titioner could  not  devote  the  next 
few  weeks  to  any  better  purpose 
than  procuring  substantial!}*  just 
and  fair  settlements  of  existing 
litigations  that  offer  any  promise  of 
being  so  adjusted.  Professional 
jact  may  not  unconscientiously   be 
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employed  in  causing  each  principal 
combatant  to  believe  that  he  secures 
peace  with  honor. — N.  Y.  Law 
Journal. 

TYNOALE    PALMER'S     8UIT8. 


The  libel  suits  of  Tyndale  Palmer 
against  newspapers  throughout  the 
United  States  are  melting  away  without 
much  ado.  One  brought  in  another 
county  was  dismissed  last  week  for  failure 
to  prosecute  and  the  one  commenced  in 
Lucas  County  against  The  Blade  was  dis- 
missed the  other  day.  * . . 

It  was  assigned  for  trial  twice  and  secuf  • 
it3*  for  costs  was  given  but  it  was  devel- 
oped that  the  petition,  a  printed  form, 
contained  a  copy  of  an  Associated  Press 
dispatch  which  the  defendant  never  pub- 
lished. Plaintiffs  attorneys  discovered 
the  error  after  the  suit  was  filed  but  did 
not  ask  leave  to  amend  un{il  the  case  was 
called  for  trial. 

In  passing  upon  the  motion  at  that 
time  the  Court,  Pugsley,  J.,  intimated 
that  there  might  be  some  doubt  as  to 
whether  p* ai  u tiff  at  any  time;  would  'have* 
a  right  to  substitute  onelibel  for  another; 
without  deciding  that  question  the  Court 
declined  to  permit  plaintiff  to 
amend  at  such  a  late'  date  and 
the  case  being  pressed  for  trial  was  dis- 
missed for  want  of  prosecutiou.  Iu-as- 
much  as  the  suit  was  brought  only  a  day 
or  two  prior  to  the  expiration  of  the  time 
allowed  for  such  actions,  Palmer's  claim 
is  now  barred  by' the  Statute  of  Limita- 
tions. 


U.  S.  Circuit  Court 


Filings. 

1058 — Kennedy  vs  Solar  Refg  Co;  stip- 
ulation extending  time  of  examination 
of  complt  as  to  his  ability  to  give  security 
for  costs  to  June  25th,  04. 

1 1 14— Toledo  vs  Burwell  ct  al;  motion 
for  new  trial  by  B.  K.  Bullock  and  P.  D. 
Newton;  King  &  Tracy  aud  A.  L.  Sinitli, 
attys. 

394— Central  Trust  Co.  of  New  York  vs 
Ohio  Central  K.  R.  Co;  certified  order 
for  service  on  New  York  defendants  re- 
turned and  fik-d. 

1218  -Leavens  et  al   vs  Bronsou  ct  at; 


answer  and  cross-petition  of  Sarah  Brou- 
sonv  gurdn. 

1182  -  Farmers  L  &  T  Co.  vs  T  A/ A  A 
NMRy  Co.  Amendment  of  answer  of 
Recr  to  int  petn  Post,  Martin  &  Co.  A. 
L.  Smith  and  J.  H.  Doyle,  attys. 

1120— Jos  A.  Beauvafe  &  Co.  vsThe 
Elec  Rwav  &  Power  Co.  Motion  for 
leave  to  file  amended  answer  ancTcross 
bill.    Doyle,  Scott  &  Lewis,  attys. 

11 28  -DeLaVergne  Rcfrig  Mach  Co  vs 
Toledo  Brew  &  Malt  Co.  Stipulation  for 
settlement. 

1229— Gawiack  admr  vs  The  M  C  R  R 
Co  Affidavit  of  E.  D.  Po  ter  Jr.  atty  for 
deft  concerning  failure  to  file  transcript 
from  Common  Plcascourt. 
.i  159— Crowe  admr  vs  M  C  R  RCo. 
Reply.    Harney  Scribner,  atty. 

ii28~-De  La  Vergne  R.  M.  Co.  vs  Tol 
B  &  M  Co.  Case  dismissed  on  stipula- 
tion for  settlement. 

•1 231— -  In  Re.  Br  C.  Faurot,  as  agt  of    " 
shareholders  of  the  Lima  N.  Bk.     Ptn  for 
authority    to    Sell  real   estate.     Cable  & 
Parmentcr,  attys.      .         . 

964— Geo.  W  Harsh  man  vs  John  A.. 
Nash,  et  al.  Receiver's,  report.  Recepts 
$3,286.70,  Balance  in .  Receivers  hands 
$114.67.         _..      .  ,' 

964— Same  ys  same.    Receivers  report^ 
confirmed. 

^  1072— Harvey  vs  The  B&dRRCa 
Petition  and  order pf.  revivor  in  name  of 
bavldJbyirAdm'r,    •"' 

1  130-^-JQg  -A-W  Reauvais  vs  The  Elec  R  ft 
P  Co.  Motion  for  order  to  file  amended 
ans  *  cross  ptn  allowed. 

I2i8«*-Leavens  vs  Bronsoh   et  al;   cross    ^ 
bill  of  First  Natl  Bank  of  Defiance;  Harris 
&  Cameron,  attys. 

1 2 18— Same  vs  Same;  motion  for  ser- 
vice on  J.  R.  Shaver  ct  al;  Harris  & 
Cameron,  attys  for  First  Natl  Bank. 

1218  -Leavens  ct  al  vs  C.  E.  Bronson  et 
al.  Order  for  service  Jos  R.  and  Luanda 
Shaver  on  cross  bill  of  1st  Natl  Bank  of 
Defiance. 

1 182— The  Farmers  L.  &  T.  Co.  vsT.  A. 
A.  &  N.  M.  Rv.  Co:  iiKcrucning  petition 
of  Washburn  &  Moen  Mfg  Co;  C.  S.  Ash- 
ley, atty.  ' 

"n 30 — The  Genesee  Salt  Co  vs  H.  F. 
Bitmap  et  al;  depositions  in  behalf  of 
defts. 


U.  S.   District  Court. 

In  Admiralty. 

1 75-  Conrad  vs  Barge  Brooklyn.    Sold 
to  K.  O.  Ashley  for  £360. 

Criminal  Docket. 

902— Albert   Munchausen,   counterfeit- 
ing, verdict  guilty  on  2ud  and  4th  count. 
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Toledo  3cpl  $frujs. 

"WKIAl  LAW  JODBNAL  OF  LUCAS 
COUNTY,  OHIO. 

in  the  mutter  of  the  designation  of  a  daily  Law 
*  jurnal  in  Lucas  County.  As  required  by  Sec.  1 
of  an  Act  passed  April  14th,  18S4  and  amended 
Feb'y  25,  18S6,  entitled  *An  Act  relating  to  the 
posting  of  court  calendars'  and  legal  notices  in 
certain  counties,1?  as  amended.  May  9,  1604.  the 
Judges  of  the  Courts' of  Record  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
iirnate  the  TOLEDO  LEGAL  NEWS,*  daily 
law  journal  published  in 'said  Count  v,  as  the 
ioornal  wherein  untiB4he  further  order  of  sajd 
Judge*.  «hnll  he  published  afl  the  notices.'  adver- 
♦J*««nents.  abstract*  audi  matters  and  thiuga  spe- 
cifiee^OT  referred. to  in  said  Section  1.  - 

/   •  w.nmkt  JlAKMON/ 
J&tVtfftN  C.  Liwmon,     - 
» Dprorrejl    4   Isaac  P.  Puosnv, 

].  Juijge* of  Common  Pleas. 

(    I.  L  Mn.i.ARD.  Probate  Judge. 


cured  a  footing  very  gratifying  to 
us.  The  value  of  the  publication  is 
not  limited  to  anv  county,  district  or  cir- 
cuft  and  our  representative  meets,  we  are 
pleased  to  observe,  with  almost,  if  not 
quite,  as  much  success  in  other  parte  of 
the  state  as  he  did,  in  the  beginning, 
'nearer  home. 


Weekly  edition,  $3.00  Per  Year,  payable  quar-  I 
■terly  irf  advance. 

Published  every  Saturday  by  The  Toledo  Legal 
News  Co-,  Toledo,  O. 

A.  L.  Slkkpek,  Editor. 
X.  G.  Wilkinson,  Business  Manager. 

Entered  at   the  postpflice  at  Toledo,  O.,  as  sec- 
ond-<?lask  mail  matter. 


SATURDAY.  1UNE  30,  1S04. 


The  present-issue  of  the  Legal  News 
is  devoted  principally  to  a  decision  ren-' 
dcred  some  time  ago  by  the  Sixth  Judicial 
Circuit  Court,  opinion  by  Hay  lies,  J., 
which  has  never  been  published.  Inas- 
much as  it  has  recently  been  affirmed  by  ■ 
the  Supreme  Court,  without  report,  the 
decision  becomes  particularly  valuable. 

u.  8.  OOU.TT8. 

This  week  practically  closes  the  pres- 
ent term  of  the  U.  S.  Conrts.  Judge 
Ricks  will,  however,  be  in  Toledo  again  ' 
next  week  for  one  or  two  days  to'  dispose 
of  such  matters  .as  may  be  brought  tie- 
fore  him. 


MEETING  OF  STATE  BAR    A88OOIATION. 

The  following  invitation  has  been  sent 
out  for  the  annual  meeting  of  the  Bar 
Association : 

Akron.  0.,  June  25,  1894. 

The  XVth  Aunual  Session  of .  the  Ohio 
State  Bar  Association  will  be  held  at  the 
Becbe  House,  Put  in-Bay,  July  18,  19  and 
20.  The  sessions  will  open  Wednesday 
afternoon  with  an  address  of  welcome  by 
Governor, ^J/ui  MeKinley,  and  the  annual 
address  by  the  President  of  the  Associa- 
tion. A  banquet  will  be  served  for  mem- 
bers of  the  Association  Thursday  even- 
ing. .  An  interesting  program  is  promised 
and  your  presence  in  earnestly  requested. 
If  not  already  a  member  of  the  Associa- 
tion, come  atid  join  us^ 

By  order  of  the  Executive  Committee. 
FREDERICK  C.  BRYAN,    . 

Secretary  0.  S.-  B.  A. 


VERY. GRATIFYING  RESULTS. 

Our  expedience  with  the  weekly  edition 
of  the  Lkgal  Nkws  throughout  the  state 
has  been  very  satisfactory  from  the 
beginning     and     it     has      already     se- 


8UPREME  COURT  ADJOURNED. 

The  Supreme  Court  adjourned  on  Sat- 
urday last  until  September  24th. 

RCCENT  CASES. 


In  Craig  vs  L.  E.  &  W  Ry  Co.*  triod 
in  the  U.  S.  Circuit  C-.>urt,  June  term, 
1894,  resulting  in  a.  verdict  for  the  plain- 
tiff for  £15,000,  the  charge  of  the  Court, 
Ricks,  J. ,  places/  a  construction  on  the 
statute  6f  Ohio  requiring  frogs  to  be 
blocked  jvt'.  filled,  which,  so  far  as  our 
limited  knowledge  of  Ohio  decisions 
goes,  gives  that  subject  a  uew  light.. 

-The  portion  of  Uie  charge  referred  to,  ■ 
following  a  statement  of  plaintiff's  alle- 
gation's, is  as  follows: 

"  He  avers  that  the  frog  at  the  point 
where  the  accident  happened  was  not 
blocked  or  filled,  in  accordance  with  the 
requirements  of  the  statutes  of  Ohio,  and 
that  because  of  such  failure  of  the  de- 
fendant to  block  or  fill  the  frog  his  foot 
caught  in  the  frog  and  he  was  unable  to 
extricate  it,  and  was  run  over. 

••The  first  tiling  for  your  determination 
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is,  whether  this  frog  was  blocked  or  filled. 
The  statutes  of  Ohio  make  it  maudatory 
upon  all  railroad  companies  to  fill  or 
block  the  frogs  so  as  to  protect  their  em- 
ployes and  workmen,  and  to  prevent  the 
feet  of  the  employes  from  being  caught 
therein.  But  the  filling  of  the  frogs  is 
not  required  with*  sole  reference  to   the 


safety  of  the  employes,  because  the  defend-^  foot  in  there,  if  he  should  willfully  under- 


taiu  space  allowed  there  for  the  oscilla 
tion  of  the  cars.  It  will  therefore  l>e 
seen  that  when  the  statute  requires  the 
railroad  company  to  block  or  fill  these 
frogs,  you  must  bear  in  mind,  it  is  not: 
solely  with  reference  to  the  safety  of  em- 
ployes, it  is  not  obliged  to  block  or  fill 
them  so  as  not  to  allow  a  than  to  get  his 


ant  is  bound  to  fill  or  block  them  with  ref- 
erence to  the  primary  and  higher  obliga- 
tions of  doing  it  with  regard  to  the  safe 
operation  of  its  railroad,  the  primary  and 
higher  duty  which  it  owes  to  the  public. 
It  is  not  required  that  the  railroad  com- 
pany shall  block  or  fill  the  frog  except  as 
it  may  be  done  so  as  to  allow  the  flanges 
of  ,the  wheels  of  engines  and  cars  to 
pass  over  over  it.  Its  first  duty  is  to  con- 
struct and  maintain  the  frogs  so  that 
trains  may  safely  pass  over  them  and  the 
lives  of  passengers  not  be  subjected  to  un- 
necessary danger.  Having  this  primary 
duty  in  view,  it  is  then  their  duty  to  fill 
or  block  the  frogs,  so  far  as  it  may  safely 
l>e  doue,  to  protect  the  feet  of  employes 
from  being  caught. 

41  You  have  had  a  miniature  frog  pro- 
duced here  before  you,  which  all  agree  is 
a  fair  representation  of  a  No.  9  standard 
frog.  This  is  the  point  (indicating  it  on 
the  frog  shown)  which  the  statute  re- 
quires the  railroad  company  should  fill. 
As  you  pass  a  little  further  up  in  the 
frog  vou  will  not  find  any  filling  in  this 
(indicating).  The  statute  does  require 
the  railroad  company  to  undertake  to  do 
that,  tecause  that  could  not  be  done 
without  endangering  the  due  operation 
of  the  road.  It  appears  before  you,  in 
evidence,  that  the  flange  of  the  wheel  is 
about  three-quarters  of  an  inch  deep  and 
there  must  be  sufficient  space  here  to 
allow  that  flange  to  pass  safely  over  these 
frogs.  Then  there  must  be  a  certain 
amount  of  space  allowed  for  the  oscillat- 
ing motion  of  the  engine  wheels  and  car 
wheels,  because  if  there  is  not  space 
enough  in  there  to  allow  that  motion  it 
would  result  in  disrupting,  disarranging 
and  tearing  to  pieces  the  frog.  So  that 
it  becomes  necessary  for  the  safe  opera- 
tion of  traius  that  there  should  be  a  cer- 


take  to  do  itt  or  so  he  could  not  do  it  by 
accidental  means;  but  they  are  required 
to  block  them  on  the  basis  of  the  duty 
they  owe  to  the  public-  and  the  safe 
operation  of  trains,  namely,  to  so  fill  or 
block  them  as  to  safely  allow  the  passage 
of  engines  aud  cars  over  them. " 

The  increasing  tendency  of  the  times 
to  turn  the  government  into  a  business 
corporation  is  illustrated  in  a  Minnesota 
statute  to  provide  for  the  erection  and 
operation  of  a  state  elevator  for  storage 
of  grain.  In  holding- this  s'.atute^  uncon- 
stitutional, the  Supreme  Court  of  that 
state,  in  Rippe  vs  Becker.  22  /..  B.  A. 
Sj/t  declares:  4  It  could  with  equal  pro- 
priety be  claimed  that  it  would  be  a 
proper  means  of  exercising  the  police  . 
power  of  regulating  the  business  for  the 
state  itself  to  construct  and  operate  com- 
peting railways.  The  hack  business,  the 
pawn-broker's  business,  the  manufacture 
and  sale  of  intoxicating  liquors,  and 
numerous  other  kinds  of  business  that 
might  all  be  named,  are  also  the  subject 
of  state  regulation;  and  if  counsel's  con- 
tention is  correct,  we  do  not  see  why,  as 
a  means  of  'regulating'  these  kinds  of 
business,  the  state  itself  might  not  engage 
in  running  hacks,  pawn-brokers'  shops 
building  ana  operating  distilleries  and 
breweries,  or  even  running  saloons.'* 
This  case  is  relied  upon  as  direct  ant  hoi  - 
ity  in  the  very  recent  South  Carolina 
case  of  iMcCnl lough  vs  Brown,  23  L.  /?. 

A. ,  holding  that  this  very  attempt  of 

the  state  to  operate  saloons  under  the 
Dispensary  Act  of  that  state  is  unconsti- 
tutional. 


The  Supreme  Court  reversed  the 
judgment  of  the  Circuit  Court  in  Jhe 
Western  Electric  Light  &  Power  Co. 
vs  Toledo  Electric  St  By    Co.  case  re- 
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ported  iii  ToLEDcrLEdAL  News,  vol.  i 
page  161  but  without  report  except  the 
following.  "Judgment  reversed  on  the 
authority  of  the  Kinsman  Street  Railway 
Co.  vs  the  Broadway  &  Newburgh  St  Ry 
Co.,  36  O.  S.  239  and  Toledo  Con  St  Rv 
Co,  vs  Toledo  Elec  St  Ry  Co.,  50  O.  S. 
603.  Petition  dismissed  and  judgment 
for  plaintiffs  in  error. " 

This.means  that  the  Robisons  or  the 
Toledo  Elec  St  Ry  Co.  defendants  in  er- 
ror, must  go  into  the  Probate  Court  and 
condemn  in  order  to  obtain  joint  use  of 
the  poles  of  other  electric  light  com- 
panies. 

The  network  of  electric  wires  which  is 
rapidly  covering  the  streets  of  many 
cities  makes  questions  of  •  liability  for 
dangerous  wires  Very  important.  In  con- 
nection with  this  subject,  the  recent  Wis- 
conain  case  of  Slate,  Wisconsin  Teleph. 
Co.  vsJanesvilUSt.  R.  Co„  22  L.  R.  A. 
-769,  is  interesting,  in  which  an  ordinance 
requiring  guard  wires  to  be  pleaced  where 
they  will  prevent  the  contact  of  telephone 
wires  with  wires  of  an  electric  railroad 
company,  in  case  of  the  breaking  of  doles 
or  the  falling  of  wries  in  storms,  is  en- 
forced against  a  street  railroad  comgany 
by  mandamus. 

o    ■ ■ 

In  Holtgreive  vs  Ohio,  error  to  .the 
docket  of  a  Justice  of  the  Peace,the  Court 
was  asked  to  find  that  the  law  of  1890, 
Laws  of  1S90,  page  51,  entitled  an  act  to 
prevent  deception  in  the  sale  of  dairy 
products  and  to  preserve  ..the  public 
health  was  unconstitutional. 

After  an  examination  of  the  record  and 
proceedings  before  the  Justice,  the  Court, 
by  Lemmon,  J.,  found  there  was  no  error, 
thus  holding  that  the  law  -in  question  is 
constitutional. 


We  observe  in  Court  Index  of  June*  22, 
a  decision  by  Hollister,J-,  of  the  Hamil- 
ton Co.  Common  Pleas  Court,  to  the  effect 
that  the  holder  of  a  perpetual  lease,  with 
privilege  of  purchase,  isnn  owner  withm 
the  meaning  of  the  street  assessment 
statutes. 

In  the  same  case,  F.  T.  Cletncnts  vs  the 
village  of  Norwood,  the  court  follows  a 
well  settled  principle  of  law  in  this  dis- 
trict, viz:  that  boundaries  of  lots_are  to  be 
determined  for  the  purpose  of  assessment 
by  use  and  occupancy  and  not  by  imagi- 
nary lines  on  a  plat 

WILL    BE    ANSWERED    LATER. 

The  belated  number  of  the  Law  Bul- 
letin containing  what  purports  to  be  an 
answer  to  charges  made  recently  in  the 
Legal  News  came  to  our  notice  too  late 
for  any  attention  this  week,  withrut  dis- 
arranging more  important  matters.  We 
will  reply  to  the  weak,  and  in  many  res- 
pects absurd,  defense  in  our  next  number. 


The  CircnifCourt  of  Hamilton  Co,  in 
the  case  of  Christian  Moerlein  Brewing 
Co.  vs  Hagerty,  Auditor,  etal,  reported 
in  Court  Index  of  June  18th,  has  held 
the  Rawlings  Law,  providing  for  the  tax- 
ation of  raw  material  and  finished  pro- 
duct in  the  hands  of  manufacturers,  to 
be  constitutional. 


JURISDICTION. 

Exclusive  Jurisdiction  in  the  Probate  Court  for 

iho  Determination  of  Chattel  Mortgage 

Liens  and  Assignment  Matters. 

(Hamilton  Countr  Common  Pleas  Court.) 

09543— The  Graham  Lumber  Company, 
limited,  and  McClaren  &  Sprague,  plain- 
tiffs, vs  Bertha  Julien,  Frank  K.  Rodman, 
assignee  of  the  Madison  Planing  Mill 
Company,  et  al,  defendants;  heard  on 
demurrer.  (Four  other  similar  cases  ) 
BUCHWAtTER,  J.  ,.*•«• 

The  petition  avers  that  the  plaintiffs 
are  general  creditors  of  the  Madison 
Planing  Mill  Company;  that  the  defend- 
ant, Julien,  claims  a  lien  upon  certain 
chattel  property  for  $620;  that  said  chat- 
tels are  now  in  the  custody  and  possession 
of  the  assignee,  Rodman,  for  the  pur- 
poses of  the  assignment  according  to  the 
Insolvent  laws  of  Ohio.  Various  reasons 
pertaining  to  the  manner  and  conditions 
of  the  execution  of  the  chattel  mortgage 
to  Bertha  Julien  are  set  Out,  wherein  it  is 
claimed  that  said  lien  is  not  valid,  and 
should  not  be  allpwed  by  the  said  ass  -nee 

^Plaintiff's  pray  for  a  finding  accord- 
inelv*  as  to  said  chattel  mortgage,  that 
said  assignee  be  restrained  from  allowing 
till  the  termination  of  the  suit,  and 
other  relief. 

A  number  of  other  like  actions  are 
filed  against  various  other  chattel  mnrt- 
caeees,  joined  with  the  assignee,  and 
demurrers  have  been  filed  for  cause: 
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1.  That  this  court  has  no  jurisdiction 
of  the  subject  matter. 

2.  That,  other  action  is  pending  be- 
tween the  sinie  parties  for  the  same 
cause,  to-wit:  the  assignment  iu  the  Pro- 
bate court. 

..    3.  .Misjoinder  of  parties  plaintiff. 

4«  General  demurrer. 

With  my  view  of  the  issue  as  to  juris 
dtctioi>i  it  becomes  unnecessary  to  discuss 
the  other  grounds  of  demurrer.  * 

^  Their  first  ground  for  demurrer  calls  for 
consideration  of  the  scope  of  the  juris- 
diction acquired  by  the  assignee  in  ac- 
cepting the  trust,  and  in  qualifying  and 
.  takjng  possession  of  the  chattel  property 
in  accordance  with  the  statutes  regulat- 
ing such  assignments  for  the  benefit  of 
creditors/  . 

It  is'  not  averred,  and  is  not  claimed,, 
that « any  special  proceeding  as  to  either 
of  these  mortgages  was  taken  in  the  Pro- 
bate Court,  nor  is  it  negatived  in  the, 
pleading,  and  the  issue,  therefore^  is  con- 
fined to  the  general  jurisdiction;  in  such 
proceedings  in  the  Probate  Court. 

The  allowance  -or  disallowance  of  a 
claim  is  made  by  the  assignee,  subject, 
however,  to  contest  on  behalf  of  creditors, 
or  the  assignor;  but  the  determination  of 
the  lien  and  its  allowance  Vnd.  payment 
out  of  the  proceeds  is  solely  nj>bn  the  or- 
der of  the  Probate  Judge — likewise  the 
sale  of  chattel  property*  upon*  its  order. 
Has  that  court  *  exclusive  jurisdiction  in 
that  regard  upon  the  facts  here  stated  1   " 

Such  would  seem  to  be  -the"  necessary 
logic  and  holding  to  arrive  tit  the  ultimate 
conclusion  in  Lindemann  vs  Ingham,  36 
O.  S.,  1,  and  Ingham  vs  Lindemann,  37 
O.  S..218.  In  2  C.  C.^  73,  Simpson  et  al 
ys  Sayler,  assignee,  it  was  held  that  the 
Probate  Court  had  jurisdiction  against 
the  protest  of  the  creditors  interested^ 
and  of  the  assignee,  and  the  court,  in  their 
opinion,  held  that  such  court  %ad  exclu- 
sive jurisdiction,  its  judgment  being  sub- 
ject to  appeal,  as  in  other  matters  of  final 
determination,  therein. 

A.  M.  Warner  for  plaintiffs;  B.  fe.  Dale7 
Oliver  B.  Jones,  Wilby  &  Wald,  attorneys 
for  defendants  —Court  Index,  Cin. 


U.  S.  Circuit  Court 


(Northern  District.  June  Term,  1S94.  Present, 
Hon.  Augustus  Ricka.) 

McDonald  vs  City  of  Toledo.    Demur- 
er to  petition. 
Ricks,  J. 

The  averments  of  the  petition  are  that 
on  the  1 2th  of  February  a  severe  and  vio- 
lent snow  storm  prevailed- in  the  city  of 
Toledo  which  left  the  snow  on  or«bont 
where  Cherry  street  and  CoUingwood 
avenue  intersect,  drifted  to  a  depth  of 
between  four  and  five  feet;  that  Cherry, 
street  is  on  e  of  the  principal  streets  and 
thoroughfares  of -the  city;  that,  the  street 
car  tracks  On  that  street  are  double  and  oc- 
cupy' abougrri  feet  and  that  the' street  is 
paved  44  feet  between  curbs;,  that  said 
snow  had  been  carelessly  cleared  from 
the  railroad  tracks  by  the  defendant  St. 
Ky  Co  and  piled  up  in. conical  ma  3  on 
the  remaining  parts  of  the  street  to.the*_ 
depth  of  4  to  6  feet  untti^  it  packed  and 
froze  so  as  to  become  .a  hard  mass  ren- 
dering said  street  dangerous;  that  pain- 
tiff  was  driving  with  two  horses  fh  a  car- 
riage on  Collingwood  avenue  from  a 
northerly  direction  and  turned  \onto 
Qherry  street  and  at  said  crossing  <Jf  Col- 
ling wood  avenue  it  become  accessary  to 
pass  around  a  car  cf  the  Toledo  Consoli- 
dated Street  Railway  which  was  standing 
on  its  track. on  Cherry  street;  that  while 
Sv^  driving  around  said  car  the  servants  of 
said  Street  Railway  carelessly  started  said 
car  and  the  noise  frightened  plain tiiTs  * 
team  so  that  they  jumped  toward  the 
side  of  said  street  and  drew  pla/ntifFs 
DUggy  upon  and  over  said  hardened  mass 
of  snow  on  the  westerly  side  of  said  street 
iu  such  a  manner  aV_to  overturn  said 
buggy.;  *  *  *  th  a.  t,  plaintiff 
exercised  due  carer  in  driving  and  was 
without  fault  and  but  for  the  existence  of 
said  mass  of  snow  piled  in  said  street  as 
aforesaid  •  ne  could  have  controlled  and 
stopped  his  team  before  said  buggy  was 
over  turned;  that  each  of  said  defts  had 
notice  of  said  piling  of  snow  on  said 
street^ 

The  case  of  Chase  vs  City  of  Cleveland, 
'44,  JO, :S.  505  *«  *elied  upon  m  support  of 
the  demurrer:  In  that  ease  the  'plaintiff 
fell  on  a  sippery  sidewalk,  made  so  by 
the  natural  fall  of  snow^which  froze  and 
was  beaten  smooth  and  slippery.  The 
street  was  averred  to  be  a  public  highway 
within  the  corporate  limits;  and  it  was 
charged  that  the  City  had  or  might  have 
had  notice  of  the  dangerous  condition  of 
said  walk..  The  walk  was  otherwise  in 
good  repair  The7  Supreme  Court  held 
the  petition  insufficient  to  show  negli- 
gence. 

;The  reasoning  of  the  Court  is  that  a 
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fall  of  snow  is  a  temporary  impediment 
and  perkapsa  danger  which  is  frequent 
iu  northern  cities  and  to  impose  upon  a 
municipality  the  duty  ot  removing  snow 
or  removing  ice  from  sidewalks  would  be 
an  onerous  burden  involving  great  ex- 
pense and  that  anless  very  exceptional 
conditions  are  shown  it  would  not  be  neg- 
ligence to  fail  to.  remove  such  impedi- 
ment or  danger  from  the  sidewalks 

It  is  sought  to  distinguish  the  case  at 
bar  from  the  Chase  case,  first,  because 
this  obstruction  was  in  a  principal 
thoroughfare  and  because  it  was  the  re- 
sult of  an  unnatural  and  violent  storm 
aud  therefore  the  City  had  notice  of  tha 
unusual  obstruction  to  travel  that  would 
be  caused  thereby.  It  is  further  insisted 
that  the  City  harf  notice  that  this  obstruc- 
tion was  made  greater  and  more  danger- 
ous because  the  Street  Railway  Company 
was  permitted  to  scrape  the  snow  from 
its  tracks  and  pile  it  upon  the  streets 
aud  that  said  pile  of  suow  was  permitted 
to  remain  in  the  street  for  Seven  days  and 
so  froze  as  to  became  hardened. 

But '  it  is  to  be  observed  that  a'l  these 
unusual  and  exceptional  conditions  which 
are  relied  upou  to  carry  notice  to  the 
City  of  the  dangerous  character  of  the 
obstructions  in  the  street  may.  likewise 
be  relied  upon  to  carry  notice  to.  plaintiff 
of  the  dangers^he  might  naturally  expect. 
For,  as  the  Supreme  Court  said  in  the 
Chase  case  the  City  ''is  bourid  to  exer- 
cise only  ordinary  care,  to  take  such 
measures  as  are  reasonably  to  be  reauired 
and  adequate  in  view  of  the  ordinary 
cxgenices".  Hie  conditions  set  forth  in 
the  petition  are  exceptional  and  rare.  A 
fall  of  four  feet  of  snow  in  one  storm  is 
rare  even  in  this  section.  Is  the  City 
bound  to  remove  four  feet  of  snow  from 
even  its  principal  thoroughfares?  There 
are  many  such  in  Toledo  and  they  are  of 
great  length.  The  Court  may  take  judi- 
cial notice  of  such  fac^s.  It  would  be  a 
-  great  hardship  to  impose  upon  the  tax 
payers  through  their  City  authorities  the 
burden  of  removing  snow  and  ice  result- 
ing from  such  a  storm  within  so  short  a 
period. 

The  averment  in  the  petition  is  that 
the  accident  was  cause  \  because  is  was 
"necessary  (for  the  plaintiff)  to  pass 
around  a  car  of  the  Toledo  Consolidated 
Street  Railway  Company  standing  on  its 
track  on  Cherry. street".  It  is  not  averred 
that  this  ear  had  stood  there  for  a  long 
time,  or  would  be  compelled  to  stand 
there  for  a  long  time,  so  as  to  show  the 
necessity  to  drive  around  it.  I  think  in 
the  absence  of  such  an  averrment  the 
Court  is  warranted  in  assuming  that  it  was 
a  stop  to  take  on  or  discharge  a  passenger. 
I  think  this  assumption  ought  to  be  re- 


butted by  au  affirmative  allegation  which 
would  show  some  negligence  or  act  tend- 
ing to  establish  negligence  on  the  part  of 
such  defendant.  Because  the  exceptional 
storm  which  left  four  to  five  feet  of  snow 
on  the  street  would  impose  upon  plaintiff 
more  care  and  caution  in  driving  about 
the  streets.  In  such  a  condition  of  .the 
street  travel  might  be  substantially  sus- 
pended and  persons  who  persisted  trying 
to  drive  over  such  snow  banks  woula  be 
charged  with  notice*  and  to  observe  more 
to  an  ordinary  care.  In  such  conditions 
the  driving  out  of  the  way  to  avoid  a  street 
car  only  stopping  for  a  moment  would 
not  be  "necessary". 

For  these  reasons  I  do  not  think  the 
petition  states  facts  necessary  to  make 
out  a  case  and  the  demurrer  will  there- 
for be  sustained.  Hurd,  Brumback  A 
Thatcher  for  Plaintiff.  C.  F.  Watts, 
City  Solicitor  for  the  Citv. 


1217 — Repke  vs  Penn  Co.  Demurrer 
to  petition  sustained,  (Plff  was  stealing 
a  ride  and  a  brakeman  pushed  him  off 
with  a  club  while  the  cars  were  in  rapid 
motion.  Held,  (Ricks,  J.,}  .that  the 
brakeman  in  pushing  plaintiff  from  the 
cars  iu  the  manner  stated  was  not  acting 
within  the  scope  of  his  authority  as  brake- 
nian  and  that  therefore  the  company  was 
not  responsible  for  his  actions. 

The  Court  intimated  that  if  death  had 
been  the  result  of  plaintiff's  injuries  the 
brakeman  would  have  been  guilty  of  man* 
slaughter. 

1 144 — Schuleubnrg,  admr,  vs  Dyer. 
Jdgt  vs  plff  for  costs. 

Filing;*. 

1 1 82— The  Fanners  L  &  T  Co.  et  al  vs 
The  Tol  A  A  &  NMRy  Co.  et  al.  Ap- 
plication of  Receiver  for  instructions  in 
regard  to  car  trust.  A.  L.  Smith,  Solr. 
for  Recr. 

1 182 — Same  vs  Same.  Order  fixing 
Jund  29-94,  10  a  m  for  hearing  app. 
Recr  ordered  to  notify  parties  in  interest 
and  serve  upon  solicitors  of  Post.  Martin 
&  Co.  copy  of  order. 

1? 22— McDonald  et  al  vs  T.  S.  GaNi-\ 
land.  Depositions  on  behalf  of  plain- 
tiffs. 

, 205— Continental  Tr  Co.,  et  al  vs  T  St 
LftKCRR.    Order  concerning  E  St  L 
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terminal  property    and  concerning  con- 
tract with  Amr  Express  Co. 

1223— T.  H.  McDonald  vs  Tol  Con  St 
Ry  Co.  and  City  of  Toledo.  Amended 
petition.  Hurd,  Brumback  &  Thatcher, 
attys. 

122a— John  J.  McDonald  et  al  vs  T.  S. 
Galliland.  Answer.  H.  G.  Ritchie  and 
Glenn  &  Wolcott,  attys. 

1205— The  Continental  Tr  Co.  vs  T  St 
LftKCRR.  Reply  of  Cassie  Alberts 
to  answer  of  Recr     C.  H.  Kline,  atty.      , 

1229-Gawlock  vs  Mich,  Cen  R  R  Co. 
Motion  to  remand  case  to  Common  Pleas 
Court,  granted. 

1205— Continental  T  Co  vs  T  StL  & 
K  C  R  R  Co.  Motion  of  Isaac  Vany. 
Intervenor  for  trial  to  jury  overruled. 
Intervenor  excepts. 

1205— Same  vs  same.  .  Motion  of  Inter- 
venor Catharine  Rogers  admr  for  trial  to 
jury  overruled.  Intervenor  excepts. 
Irvin  Belford  appointed  special  master  to 
take  testimony  and  report  law  and  facts 
on  Intervener's  petn.     Exceptions. 

1 178 -Van  Pelt  vs  Stowc  admr.  Mo- 
tion and  notice  of  motion  to-  amend 
petn  filed. 

i2jo— W.  H.  Kurtz  et  a1  vs  John  W. 
Long.  Demurrer  to  petn.  R.  VY.  Cahill 
&  C.  W.  Everett^  attys. 

1230— Same  vs  Same.  Motion  for  ad- 
ditional security  for  costs.     Same  attys. 


U.  S.   District  Court. 


In  Admiralty. 

171— Calloway,  recr,  vs  Orient  Ins'Co. 
Exceptions  to  answer  overruled.  To  be 
reported. 

169— Eley  et  al  vs  Steamer  Shrewsbury. 
Default  set  aside.    To  be  reported. 

169 — Eley  vs  Shrewsbury-  Motion  of 
Buffalo  Loan,  Trust  &  Safe  Deposit  Co. 
to  amend  returns  of  Marshal  filed. 

175 — Conrad  vs  Barge  "Brooklyn." 
Motion  to  set  aside  sale  withdrawn.  Sale 
confirmed  and  bill  of  sale  ordered. 


8UPREME  OOURT  PROCEEDINGS. 


Causes  up  to  and  including  No  3075,  on 
the  General  Docket  are  called  and  sub- 
mitted. 

Tuesday,  June  19,  1894: 

General   Docket. 

No.  285 1 .  Elger  F.  Winemiller  vs  Mary 
B.  Laughlin.  Error  to  the  Circuit  Court 
of  Paulding  county. 

Bradbury,  j. 

Where  in  an  action  brought  to  foreclose 
8  mortgage,  an  affidavit  in  due  form  to 
obtain  service  by  publication,  is  filed  and 
publication  had"  a  finding  by  the  court 
of  common  pleas  that  the  publication  "is 
in  all- respects  regular  ana  accordingjto 
4 aw,"  ana  that  the  defendant  has  been 
M  duly  served  with  notice  of  the  pendency 
of  said  cause  of  action,"  is  conclusive 
against  such  defendant  in  a  collateral  at- 
tack upon  the  judgment,  even  if  he  had  - 
no  actual  notice  of  the  proceedings,  resid- 
ed within  the  state  and  might  have  been 
personally  served  with  a  summons,  and 
although  it  does  not  appear  of  record 
that  after  the.  publication  was  made  and 
before  the  hearing  and  affidavit  was  filed 
stating  that  the  residence  of  such  defend- 
ant was  '*  unknown  and  cannot  with  rea- 
sonable diligence  be  ascertained/*  as  is 
prescribed  by  section  5048,  Revis.  d  Stat- 
utes. 

2.  The  plaintiff  in  an  action  to  fore- 
close a  mortgage,  is  not  required  to  set  . 
forth  either  the  nature  of,  or  the  facts 
constituting  the  claim  of  another  lien  ho  Id 
er,  in  order  to  bar  the  latter  by  a  decree 
against  his  claim  if  he  should  fail  to  ans- 
wer. If  for  that  purpose  anything  mere 
is  required  than  to  make  him  a  party  and 
serve  him  with  legal  process,  it  will  1»* 
sufficient  for  the  petition  to  state  that  such 
defendant  claims,  some  interest  in  the 
mortgaged  premises,  and  advise  him  that 
his  claim  of  lien  will  be  barred  if  he  fails 
to  appear  and  disclose  it.  Judgt  reversed. 

2948.     R,  O.  Duncan   vs  J.  W\.  Willis. 
Krror  to  the  Circuit  Court  of   Fayette 
county.     x 
Spear,  J. 

W.,  having  knowledge  that  D.  O.  D. 
and  R.  W.  D.  were  desirous  of  purchasing 
thirty  to  forty  heads  of  hogs,  each  for 
Separate  use,  represented  to  them  that  he 
had  one  hundred  head  of  the  kind  and 
quality  they  wanted;  he  would  not  sell  in 
separate  lots,  but  would  sell  in  one  lot  and 
the  purchasers  could  divide  them  to  suit 
themselves.  He  further  represented  that 
his  hog*  were  sound,  healthy,  and  free 
from  disease,  and  that  he  had-  purchased 
them  a  few  days  before  at  ft. 00  per  im> 
lbs.  -  In  fact,  the  hogs  had  been  exposed 
\o  hog  cholera,  and  were  then  infectid 
with  it,  and  had  been  purchased  by  \V.  as 
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diseased  hog*,  and  for  a  sum  much  less 
than  $5.00 per  100  lbs., all  which  was  well 
known  to  W.,  but  unknown  to  the  pur- 
chasers. Relying  on  the  foregoing  repre- 
sentations, the  lot  of  hogs  were  purchased 
for  $5,125*  per  100  lbs.,  the  two  purchas- 
ers each  to  have  fifty  head  as  his  separ- 
ate and  individual  property, and  to  feed  the 
same  separately  on.their  respective  farms. 
The  hogs  were  so  divided  immediately 
upon  completion  of  the  purchase.  On 
the  same  aay  a  number  of  them  owned 
by  D.  O.  D.  died  from  cholera,  and  ihe 
disease  was  communicated  to  his  other 
hogs,  some  of  which  also  died.  Held  : 
That  D.  O  D  might  maintain  an  action 
for  damages  against  W.  for  the  deceit  and 
fraud  without  joining  R.  W  D.,  or  mak- 
ing hi vr  a  party  defendant. 

Judgment  of  the  circuit  court  reversed, 
and  that  of  the  common  pleas  affirmed. 

2767.     Wiiford   D.  Johnson    et  al.    vs 
Henry  H.  Johnson.     Error  to  the  Circuit 
Court  of  Cuyahoga  county. 
Burkkt,  J. 

1.  A  testator'  after  providing  for  the 
payment  of  his  debts,  used  the  following 
langnage  in  his  will:      "Second -I   give 
and  devise  unto  my  beloved  wife,   and 
her  assigns,  all    the    remainder    of    my 
property,  both  real   and   personal,   how- 
ever the  same  may  be  known,  or  where- 
soever the  same  may   be  situate,   with 
full  power  to  bargain,  sell,   convey,   ex- 
change or  dispose  of  the  same  as  she  may 
think  proper;  but,  if  at  the  time  of  heir 
decease,  any  of  my  said   property  shall 
remain  nnconsumed,,iuy  will  is  that   the 
.same  shall  be  equally  divided  between 
my  brothers  and  sisters,  and  their  child- 
ren, if  deceased,  the  children  to  have  the 
same  amount  the  parent  would  be  entitled 
to  if  living."    Held\     That  under  this 
will  tfie  widow  took  only  a  life  estate  in 
the  property,   both  real    and    personal, 
with  power  to  bargain,  sell,   convey,   ex- 
change or  dispose  of  the  same  as  she 
mi0it  think  proper  for  consumption   in 
her  Jjfe  support,  and  that  what  remained 
at  the  time  of  her  death,  uncousnmed  in 
supporting  her.  belongs  to  the  remainder- 
men designated  in  the  will.. 

2..  That  the  widow  uudcr  this  will  was. 
by  implication,  a  quasi  trustee  for  those 
in  remainder,  and  the  interest  of  the 
brothers  and  sisters  of  the  testator,  in  the 
unconsumed  property,  was  a  vested  right, 
which  could  not  oe  destroyed  bv  the  act 
of  the  widow  in  disposing  of  the  prop- 
erty by  gift  to  a  third  party,  or  otherwise 
than  for  her  support  or  the  benefit  of  the 
estate. 

3.  A  third  party  acquiring  said  estate 
from  her  by  gift  or  fraud,  or  by  collusion 
with  her,  to  the  injury  of  the  vested 
rights  of  those  in  remainder,  and  with 


knowledge  of  the  will,  holds  the  same, 
and  the  fruits  thereof,  as  a  trustee  for  the 
remaindermen,  and  liable  as  such  trustee, 
to  account  to  them  in  equity. 

Judgment  reversed. 

3439. — Michael-  Walsh  ct  al   vs  I.  J. 
Miller  et  al  ,  trustees.     Error  to  the  Cir- 
cuit Court  of  Hamilton  County. 
Williams,  J. 

1.  While  sureties  are  not  liable  bevond 
the  plain  terms  of  their  engagement,  the 
rules  governing  the  interpretation  of 
their  contracts,  arc  not  different  from 
those  which  are  app'icable  in  the  con- 
struction of  all  written  agreements:  and 
it  is  enough  in  any  written  contract  that 
the  intention  01  the  party  clearly  appear 
though  it  be  not  "expressed  in  the  most 
appropriate  words. 

2.  A  duly  executed  bond  of  an  assignee 
f  r  the  benefit  of  creditors,  which  recites 
that,  by  a  certain  deed  of  assignment'  he 
was  appointed  "trustee"  for  the  purp  *es 
therein  expressed,  and  is-  conditioned 
for  the  faithful  performance  bv  him  of 
all  his  duties  as  "such  trustee,*'  accord- 
ing to  law,  bind  the  snretics  fur  the  faith- 
ful performance  of  his  duties  at  assignee, 
under  the  deed  of  assignment. 

3.  In  an  action  011  such  a  bond  for  the 
recovery  of  the  amount-  found  due  the 
successor  of  the  assignee,  he  hiving  re- 
signed, on  the  settlement  of  his  accounts, 
the  sureties  are  concluded  by  the  settle- 
ment, and,  in  the  absence  of  fraud  or 
collu  ion.  cannot  question  the  correct- 
ness of  the  settlement,  nor  demand  a  re- 
hearing of  the  accounts;  nor  will  they  be 
heard  to  assert  that  the  assets  with  which 
the  assignee  is  charged  in  his  accounts, 
were  not  the  property  of  the  assignor. 

4.  The  sureties  on  the  bond  of  such  an 
assignee,  when  he  has  failed  to  pay  the 
money  in  His  hand  to  the  successor  in 
the  trust,  are  joint  debtors,,  within   the 

-purview  of  section  3166,  of  the  Revised 
Statutes;  and  a  compromise  with,  and  re- 
lease of  one  surety,  will  not  discharge  the 
others. 

5.  Such  release  operates  as  a  payment 
on  the  liability,  equul  to  the  released 
surety's  proportionate  share  thereof,  but 
does  not  prevent  the  creditor  from  pro- 
ceeding against  the  other  sureties  for  the 
balance;  uor  is  the  released  -  surety  a 
necessary  party  to  such  proceeding 

6.  The"  released  surety's  proportionate 
share'  of  the  liability  Is  determined  from 
the  nurnber  of  sureties,  and  the  amount 
of  the  total  liability,  and  not  from  any 
agreement  between  the  sureties  fixing  a 
different  ratio  of  liability. 

7.  Whether,  in  case  of  insolvency  of 
one  of  the  un released  snrcties,  those  who 
are  solvent  may  call  on  the  surety  who 
has    been    released,    for    contribution, 
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Qneret  \mt  wli  ether  they  may  or  not, 
the  amount  to  which  the  creditor  is  en- 
titled to  recover  from  those  not  released, 
is  not  thereby  reduced.      Judgt  affirmed. 

3951 — Ohio  ex  rcl  vs  Charles  H.  Jones, 
Auditor  of  Lucas  county.    Mandamus. 
DickmAn,  C.  J. 

1  An  act  to  amend  and  supplement 
sections  2777,2778^2779  and  278001  the  Re- 
vised Statutes  of  Ohi6,  pasrcd  April  27^ 
rf*93  (90»  Ohio  La**,  530)  and  known  as 
tl}*M«cfaofe  law,  i»not  in  confiict  with 
section  2  of  article  12  of  the  constitution 
which  provides  that:  "Laws  shall  be 
passed,  taxing  by  "  a  uniform  ride,  all 
moneys,,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or*  other- 
wise; and  also  all  real  and  personal  prop- 
erty, according  to  » its  true  value  in 
money;"  and  is  a  valid  law: 

.2.  The  act  of  April  27/  1893,  is  not  in" 
.violation  of  section  16  of  Article  1,  of  the 
constitution,  which  provides  that:  "All 
courts  shall  be  open,  and  every  person, 
for  a'n  injury  done  him  in  his  land,  goods, 
person  or  reputation,  shall  have  remedy 
by  due  course  of  law;1'  nor,  m  violation 
of  the  14th  amendment' of  the  federal 
Constitution,  which  provides  that,  no 
"state  shall  deprive  *ny  person  of  life, 
liberty  or  property,  without ,  due  process 
oflaw." 

Demurrer  to  answer  'sustained,  and 
peremptory  writ  allowed. 

2846— Nora  J,  Tobias  vs  Daniel  M.  To- 
bias.    Error   to    the   Circuit  Court   of 
Crawford  county. 
JJy  ths  Court. 

A  failure  to  obtain  leave  of  court  to 
sue  receiver,  does  not  affect  the  jurisdic- 
tion of  the  court  in  which  the  suit  is 
brought  to  hear  and  determine  it.  The- 
requirement  is  for  jthe  protection  of  the 
receiver;  and,  if  waived  by  him,  no  ad- 
vantage can  be  takeu  of  the  omission  by 
ftny  one  else. 

Judgment  of  the  Circuit  court  reversed, 
and  that  of  Common  Pleas  affirmed. 

3771— Edward  Metz  vs  John  Hagerty, 
aud'r  et  aL     Error  to  the  Circuit  Court  of 
Hamilton  county. 
Burkbt,  J. 

1.  The  act  entitled  "An  act  to  tax  the 
business  of  trafficking  in  cigarettes  or 
cigarettes  wrappers,"  passed  April  .24, 
and  took  effect  August  1,  1893,  90  Ohio 
Laws,  235,  is  not  in  confiict  with  the  con* 
slitution  of  Ohip,  nor  with  the  constitu- 
tion of  the  United  States.    \ 

2.  Said  act  does  .not  authorize  the 
assessment  or  collection  of  such  tax  for 
the  year  1893.  ■     ;  . 

2271  — Chauncey  H.  Andrews '  et  al  vs 
Robert  McLaughlin  et  al,  ex'rs.  Error  to 
the  Circuit  Court  of  Cuyahoga  county. 
Judgment  affirmed. 


2769— Gertrude  Irons  by  Her  next  friend 
vs  Charles  ML  Dunlap  et  al,admrsv  Error 
to  the  Circuit  Court  of  Ross  county. 
Judgment  affirmed  on  the  authority  of 
Howard  vs  Brower,  37  Ohio  St.  402; 
Cmbill  vs  Marsh,  38  Ohio  St- 331;  Shahau 
vs  Swan.  48  Ohio  St.  25. 

285S— The  Dwelling  House  Ins.  Co.  vs 
Edward  Averse  .  Error  to  the  Circuit 
Coast  fj€  Seuuusky  cousaty.  ^BQgmcnAL 
-nmrmed. 

2980— The  State  of  Ohio  ex  rel^Atty. 
Genl.  vs  Seneca  County  Mutual  Ins.  Co. 
Quo  warranto.     Dismissed  by  plaintiff. 

3083— The  State  of  Qfcio  vs  The  Lake 
Erie  Iron.Co.  Error  to  the  court  of 
Common  Fleas  of  Cuyahoga  county. 
Exception  to  the  ruling  of  the  court,  sus- 
taining the  demurrer  to  the  indictment,,  . 
overruled'.    Minshaix,  J.,  dissents. 

3715— The  Stale  of  Ohio,  ex  rel.  Atty 
Geol  Vs  the  .Forest  City  Building  &  Loan 
Co..  of  Cleveland.   Quo  Warranto,   tndg-- 
men*  of  ouster. 

374i--State  of  Ohio  ex  rd.  Atty  Genl 
vs  The  Wellston  Building  &  Loan  Co. 
Quo  warranto.  Judgment  of  ouster. 
-  3819— George  W.  Marti u,  admr,  vsThe 
p.  C.  &  St/Ry.  Co.  Error  to  the  Supe- 
rior court  of  Cincinnati.    Judgt  affirmed. 

4040— The  Western  Electric  Light  & 
powe*  Coto  The  Toledo  Electric  Street 
Ry.'Co-v  Error  to  the  Circuit  Court  of 
Lucas  county-  Judgment  reversed  on 
the  authority  of  The  Kinsman  St.  R.  R. 
Co.  vs  The  Broadway  &  Nezvfarg  Sf.  R. 
R.  Co.,  36  Ohio  St, \239,  and  The  Tdledo* 
Consolidated  Si.  Ry  Co.  i*  the  Toledo 
Eledlric  St.  Ry.  Co.  50  Ohio  St.  603. 
Petition  dismissed  and  judgment  for 
plaintifis  in  error. 

Motion  Docket. 

2194— The  Pittsburgh  &  Wheeling  Coal 
Cd.  vs  Gustaye  Estievenard.  Motion  oy 
plaintiff  to  reinstate  cause  No.  39461  011 
the  Genera]  Docket.    Motion  allowed. 

2195-  The  Toledo  Consolidated  Street 
Railway  Company  vs  Thomas  Sweeney 
et  al.  Motion  by  defendant  to  advance 
cause  No.  4053.  on  the  General  Docket. 
Oral  argument  requested.  Motion  allow- 
ed, and  request  for  oral  argument  noted.. 

2i^S— William  Whaley  vs  The  State  of 
Ohio.  Motion  for  leave  to  file  a  petition 
in  error  to  the  Circuit  Court  of  Greene 
County.     Motion  overruled. 

2197 — Louis  Morehead  and  John  Hen- 
derson vs  The  State  of  Ohio.  Motion  for 
leave  to  file  petition  in  error  to  the  Court 
of  Common  Pleas  of  Fraukliu  Count  v. 
Motion  overruled. 

2198— The  Pittsburgh  &  Lake  Erie  R. 
&.NCo.  vs  Julius  Munch.  Motion  by 
plaintiff  to  dispense  with  printing  part  of 
record  in  cause  No.  4063,  on  the  General 
Docket    Motion  allowed. 
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Sixtf)  Judicial  Circuit. 

STREET  RAILWAY   F R A N^ 
-    CHISE6. 


(Lucas  county  Circuit  Court,  Term  tSoo.  Pres- 
ent Hon».  G.  R.  Hay nes,  C  S.  Rcml  jy  ami  C.  U. 
Scribner,  J.J.) 

Mary  E.  Simnjons  vs  The  City  of 
Toledo  etal. 

(i.  The  Citv  'Council  hns  the  power  to  grant 
the  right  to  the  use  of  a  public  Street  for  the  pur- 
pose of  constructing  a.  reilroad  and  when  the  city 
gram*  ro  an  Elecific  Railway  Co.  the  ri^ht  to 
Ue  iwe  of  the  s>ra»-t  for  railway  \1urp05es  the 
right  to  erect  and  use  poles  for  the  support  of 
eieitric  wires  goes  with  it.  Such  use.  is  not  u 
new  <*r  additional  burden  which  would  entitle 
ibe  property  owners  to  an  injunction  or  requir- 
ing legislative  enactment. 

?.  The  use  «»f  uninsulated-  tn>{ley  wires  in  the 
proximity  t.yf  telephone  wires  does  not  crcKte  a 
i!d i:ger  which  would  ensi  for  interference  upon 
the  grcuud  i;f  dauber  from  induction. 

3.  Before  the  Council  .;htf  11  grunt  to  a  street 
railway  company  the  right  to.  tccupv  a  portion 
of  a  public' street  the  landholders  shall  be  con- 
sulted and  the  Council  cair.ol  set  until  the  con- 
bent  of  person*  owning  lots  njul  lauds  abutting 
i*  obtained,  W  writing,  foe  the  requisite  number, 
of  feet  frojfc  required  by  sialuir.  Section  34 Vs 
U.  S.  -  ■  " 

4.  Such  consent-*  must  he  in  writing  ajid  signed 
by  the  owner  «:f  the  propert)'  or  his  dul\  au- 
thorized r.gefil.  A  signature  u'nd  consent  signed 
by  '-he  hu.shund, in  his  own  name,  where  the  wife 
owns  the  property,  is  Insufficient  and  should  not 
be  received  or  counted. 

5.  A  tenant  in  common  who  mar  desire  to  vote 
adversely  to  his  co-tenants  has  a  ri^M  In  have 
sach  vote  counted  and  will  1*»  allowed  10  vole  the 
number  of  feet  front  which  his  undivided  inter- 
est in  the  land  proportionately  represents. 

6.  The  signature  of  the  owner  of  the  remainder 
in  fee,  without  the  signature  of  the  party  holding 
the  life  estate,  is  suffrcient  and  should  be  counted 
■s  a  proper  consent,  under  certain  circumstances. 

7.  A  property  owner  may  withdraw  his  or  her 
consent  at  anytime  before  the  Council  has  acted 
upon  it  and  passed  the  ordinance. 

&  Consent  having  been  given  by  a  property, 
owner  and  afterwards  withdruwn;  subsequently 
the  following  communication  was  presented  to 
the  Council,  ul  do  not  wish  to  stand  in  opposi- 
tion to  any  enterprise  of  general  good  to  your 
city.  I  think  it  best  to  withdraw  my  name  Ircm 
electric  railway  remonstrance."  II  kld,  that  said 
communication  had  the  effect  of  reinstating  the 
consent  and  that  the  council  was  warranted  in 
acting  upon  it  as  a  consent.  -     . 

9.  A  consent  given  upon  the  condition  that  the 
construction  ot  the  railway  shall  be  commenced 
and  completed  within  a  certain  time  is  a  condi- 
tion subsequent  and  its  effect  lies  as  between  the 
party  who  signed  the  paper  and  the  party  who 
huilt  the  road;  so  far -as  the  city  council  is  con- 
""  cerned  such  condition  should  nut  preclude  that 
body  from  acting  upon  the  consent. 

10.  A  property  owner  mat  contest  the  question 
whether  or  not  the  council  has  the  requisite  num- 
ber of  consents  to  give  it  jurisdiction,  but  the 
presumption  of  law  is  iu  favor  of  the  action  of 
the  council  and  the  burden  of  proof  lies  upon  the 
plaintiff,  the  property  owner*  to  show  that  the 
consent  was  not  given. 

11.  Where  the  consent  is  given  bv  Mrs.  A.  B. 
and  the  abstract  shows  that  A,  B.  is. dead,  the 
burden  is  upon  the  plaintiff  to  prove  that  Mrs. 
A.  B.  is  not  the  lawful  heir  of  A.  B.  and  iu  the 
absence  of  such  proof  the  consent  will  be  allowed 
to  staud^ED.  Lkgal  News.) 

Haynes,  J.  (orally.) 
The  case  of  Mary  E.  Simmons  vs 


The  City  of  Toledo,  et  al,  comes 
here,  upon  appeal.  The  petition 
for  cause  of  action  sets^up  certain 
matters  in  regard  to  a  proposed 
electric  street  railroad — that  it  is 
the  iutention  of  certain  of  the  de- 
fendants to  build  in  Huron  street — 
matters  which  it  set  up  by  proper 
averments,  and  the  fact  that  Mrs. 
Simmons  is  the  owner  of  property 
upon  that  street  and  raises  four 
questions,  which  are  stated  iu  the 
brief  of  counsel  for  plaintiff: 

"First:  Tlu!  requisite  consent  in  writing 
of  the  owners  of  the  lots  and  lauds  abut- 
ting upon  that  part  of  Huron  street  over . 
winch  this  road  is  proposed  to  be  con- 
structed as  reprcs  nted  by  the  feet  front, 
was  not  obtained  or  produced  to  the  Com- 
mon Council. 

Second:  The  application  for  leave  to 
construe  t  this  read  w«s  not  advertised  as 
required  by  the  general  ordinance  of  the 
City  of  Toledo  goyeruir.g  this  matter. 
•  Third:  The  City  of  Toledo  has  no 
power  to  ar.thorizc  the  erection  of  poles 
and  wires  and.  the  building  of  other 
structures  and  appliances  for  the  purpose 
of  transmitting  power  over  nakeil,  uniu- 
sulate<l  wires  for  the  purpose  of  propel- 
ling street  cars 

Fourth:  Thc£onstrivt;on  and  opera- 
tion of  the  necessary  app  ianccs  and  ap- 
paiatus,  aud  the  use  to  which  the  same 
arc  put  in  the  operation  of  an  electric 
street  railway  materially  injuries  aud  in- 
terferes with  the  pioperty  upon  (he 
line  ofthestreet  and  con>titutes  an  ad- 
ditional burden  for  which  compensation 
must  be  made  before  such  apparatus  and 
appliances  can  be  constructs I. " 

Counsel  for  plaintiff  have  argued 
their  case  in  the  order  in  which 
these  propositions  are  stated,  and, 
in  delivering  the  opinion,  we  will 
endeavor  to  follow  the  same  order. 

The  Statutes  of  the  State  to  which, 
they  refer  are,  first : 

Sec.  3439.  No  such  graut  shall  be 
made  until  there  is  produced  to  council, 
or  the  commissioners,  as  the  case  maybe, 
the  written  consent  of  the  owners  of 
more  than  one-half  of  the  feet  front  of 
the  lots  and  lands  abutting  on  the  street 
or  public  way  along  which  it  is  proposed 
to  construct  such  railway  or  extension 
thereof  .  .  .         ' 

Sec.  2502  .  .  .  and  no  such  grant  shall 
be  made  except  to  the  corporation,  in- 
dividual or  individuals,  that  will  agree  to 
carry    passengers  upon    such    proposed 
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railroad  at  the  lowest  rates  of  fare,  and 
Chat  shall  have  previously  obtained  the 
written  consent  of  a  majority  of  the  prop- 
erty holders  on  the  line- of  the  proposed 
street  railroad,  represented  by  the  feet 
front  of  lots  abittting  on  the  street  along 
which  such  road  is  proposed  to  be  con- 
structed. ... 

And  plaintiff  states,  as  a  con- 
struction of  that  statute — or,  as  it 
is  claimed — the  manner  in  which 
the  statute  shall  be  constructed  is  : 
i.  "That  the  consent- of  the  owner 
is  required,  not  the  consent  of  any 
other  person  however  wise,  learned 
or  influential/' 

2.  "The  consent  of  the  owner  as 
represented  by  the  feet  front*  In 
other  words,  the  owners  act  in  this 
matter  in  proportion  to  their  in- 
terest in  the  real  property  as  meas- 
ured by  its  frontage,  and  not  by 
their  number  or  character  in  any 
other  respect. 

3.  "This  consent  must  be  in 
writing.  No  oral  consents  how- 
ever formal,  can  take  the  place  of 
the  plain  statutory  requirement 
that  these  consents  must  be  in 
writing. 

4.  "These  consents  must  be  ob- 
tained and  produced  to  the  Common 
Council  as  a  condition  precedent  to 
the  power  of  the  Council  to  act. 

Now,  in  regard  to  these  proposi- 
tions, I  will  state  generally  the  con- 
clusions to  which  we  have   arrived. 

As  to  this  first  proposition:  "The 
consent  of  the  owner  is  required, 
not  the  consent  of  any  other  per- 
son however  wise,  learned  or  inH 
fluential."  We  agree,  in  the  main, 
with  the  statement  that  is  made  by 
counsel  in  that  respect.  Where  we 
may  differ  from  him  before  we  get 
through,  is,  upon  the  evidence  of 
the  consent.  We  agree  that  the 
statute  contemplates  that  it  is  the 
owners  of  the  lands  themselves 
whose  consent  is  to  be  given,  whose 
opinion  is  asked  for  and  required, 
under  the  statute,  by  the  common 
council. 

2.     "The  consent  of  the   owner 


as  represented  by  the  feet  front.  In 
other  words,  the  owners  act  in  this" 
matter  in  proportion  to  their  in- 
terest in  the  real  property  as  meas- 
ured by  its  frontage,  and  not  by 
their  number  or  character  in  any- 
other  respect" 

To  that  we  agree,  with  the  ex- 
ception, perhaps  that  the  last  clause 
might  have  reference  to  tenants  in 
common  of  the  property,  and  in  re- 
spect to  that  I  will  speak  here- 
after. 

3.  "This  consent  must  be  in 
writing.  No  oral  consents,  however 
formal,  can  take  the  place^  of  the 
plain  statutory  requirement  that 
these  consents  must  be  hi  writing^' 

That  the  consents  must  b^  in 
writing,  there  is  no  question,  be- 
cause the  statute  requires  that  "no 
oral  consents,  however  formal, 
should  be  taken ;"  that  is  substanti- 
ally true,  and  by  that  I  mean  that 
the  statute  does  not  contemplate  or 
authorize  the  council  to  receive  the 
consent  of  an  owner,  even  though 
he  should  be  present  stating  his 
consent  orally ;  it  contemplates  that 
they  shall  be  written  consents,placed 
on  file  and  shall  be  a-- matter  opeq 
to  the  examination  of-  all  parties 
who  are  interested  in  the  matter. 

4.  "These  consents  must  be  ob- 
tained and  produced  to  the  com- 
mon council  as  a  condition  preced- 
ent to  the  power  of  ~the  council  to 
act." 

I  think  on  that  question  there  is 
no  dispute — if  I  understand  it  prop- 
erly. 

The  next  question  that  plaintiff 
makes  is  in  regard  to  the  ownership. 

"The  words  'owners  and  holders' 
as  used  in  the  two  sections  are  ob- 
viously synonymous  terms.  Pre- 
cisely as-  we  would  use .  the  words 
•owners  of  stock*  and  stockholders,' 
to  convey  the.  same  idea,  so  here 
these  two  parts  of  the  same  statute 
use  these  two  words  to  convey  the 
same  idea;  and  in  one  section  of  the 
statutes  of  Ohio  the  two  words   are 
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used  interchangeably."  I  do  not 
think  there  is  anything  that  arises, 
under  the  view  of  the  facts  of  the 
case  as  we  finally  find  them  to  be, 
which  would  require- any  extended 
definition  in  regard  to  this  matter. 
They  treat  and  speak  of  the  own- 
ers of  property.  There  was  a  ques-. 
tion  that  did  arise,  I  believe,  in  one 
case,  in  regard  to  the  rights  of  a 
tenant  for  life,  but  I  think,  under 
the  decision,  that  we  make,,  it  will 
be  unnecessary  to  discuss  that,  and 
in  regard  to  that,  I  will  speak  as  I 
pass  over  the  n$mes. 

The  material  and  main  thing,  and 
perhaps  one  of  the  most  difficult 
questions  of  the  case,  is  this  claim 
made  on  behalf  of  plaintiff:  "That 
the  con3ent  .  must  be  in  writing. 
Upon  this  question  the  statute  is 
certainly  clear,'  express  and  explicit, 
and  until  this,  case,  it  has  never 
been  questioned.  In  every  discus- 
sion arising  under  such  statute  it 
has -always  been  assumed  that  the 
c6nsent  for  whatever  purpose  it  is 
desired,  must  be  in  writing,  and  it 
would  certainly  be  a  remarkable 
state  of  affairs  If  the  power  of  the 
council  to  act  in  these  important 
matters  should  depend,  upon  parol 
proof  as  to  what  happened  on  street 
corners,  or  that  the  signature  of  A. 
should  be  converted,  by  parol  proof, 
into  the  written  signature  of  B." 
•  There  are  different"*  classes  of 
cases  upon  which  this  arises.  Some 
of  these  consents  are  consents  by 
-  the  owners  of  the  property.  Some 
are  consents  in  the  names  of  the 
owners  of  the  property  by  persons 
purporting  to  be  acting  as  their 
*  agents.  In  other  cases  they  are 
signed,  by  the  husband,,  the  wife 
being  the  Owner  of  the  property, 
and  the  parties  have  put  in  parol 
.proof  showing  that  the  wife  gave 
her  consent  to  the  signature  and  it 
is  required  of  the  court  to  count 
the  name  of  the  husband  as  really 
the  name  of  the  wife,  or,  at  least, 
to  count  it  as  a  legitimate  consent 


under  the  statute^  of  the  property 
owner,  to  the  work.  It  is  said  in 
that  connection  that. the  consent  is 
a  vote,  and  that  the  signature,  as 
we  understand  the  argument  of 
counsel,  that  is  attached  to  those 
consents,  should.be  signed  by  the 
owner  himself  or  herself;  in  other 
words,  that  it  should  be  the  per- 
sonal matter  of  the  party  who  gives 
the  consent  and  that  the  only  evi- 
dence that  could  be  before  the 
council  Would  be  that  the  signature 
which  was  attached  to  the  consent 
should  be  in  the  hand- writing  of 
the  person  who  gives  the  consent. 
That  matter  is  discussed  and  some 
citations  are  given  upon  the  ques- 
tion. 

n  At  first  blush  it  would  seem,  and 
at  least  it  may  be  very  properly  and 
very  strongly  claimed,  that  ifchen 
the  statute  requires  that. the  consent 
shall  be  in  writing,  that  it  .means  • 
that  it  should  bei  and  that  they 
should  have  the, written  evidence  of 
the  party  who  owns  the  land — the 
highest  and  best  evidence — the^real 
evidence  in  the  case,  so  far  as  the 
writing  is  concerned,  would  be  the 
signature  of  the  party  himself.  On 
that  .point  counsel  based  a  very 
strong  argument  in  favor  of  their ' 
proposition  that  all  consents  should 
be  excluded  except  those  signed  by 
the  owners  of  the  property.-  We 
are  unable  to  concur  with  counsel 
in  that  respect.  We  agree  with 
them  that  the  consent  should  be  * 
signed  by  the  owner  of  the  prop- 
erty, but  the  manner  in  which 
that  should  be  evidenced  and  the 
method  of  evidencing  it— even  of 
that  written  document-^-is  one  up- 
on which  we  have  come  lo  a  rather 
different  Conclusion  than  the  one 
suggested  by  counsel  for  plaintiff. 
Refeience  is  made  to  the  Statute  of 
Frauds  and  an  analogy  is  sought  to 
be  drawn  from  that.  The  -  Statute 
of  Frauds  provides  that  when  any 
grant  is  made  of  real,  estate  or  an 
interest  in  it,  that  it  shpll  be  signed 
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by  the  party  who  is  to  be  charged 
or  by  his  agent  thereunto  lawfully 
authorized.  And,  in  regard  to  land 
contracts,  it  provides  that  the 
papers  shall  be  signed  by  the  party 
to  be  charged  or  by  his  agent  there- 
unto lawfully  authorized;  and  in 
one  case,  it  is  held,  rightfully,  that 
the  authority  of  the  agent  must  be 
given  in  writing.  The  consent  it- 
self may  be  by  power  of  attorney, 
under  the  statute  and  when  it  '  con- 
veys an  interest  in  land  it  is  .  neces- 
sary not  ouly  tha't  the  authority 
should  be-  in  writing/  but  that  it 
should  be  aekowledged.  In  regard 
to  contracts,  it  is  agreed  on  all 
hands  that  no  written  authority  is 
necesssary  in  or  to  give  the  agent 
authority  to  sign  the  name  of  his 
principal  to  a  paper.  The  ordinary 
commercial  rule  is  that  a  person 
may  do  by  the  hand  cf  another 
that  which  he  may  do  for  himself.  It 
it  said,  however,  that  that  rule 
should  not  be  applied  in  this  case; 
that  it  is  not  intended  td  be  so  ap- 
plied. That,  while  that  is<  true  as 
to  commercial  law,  it  is  not  true  in 
a  just  and  fair  construction  of  this 
statute.  We  think  it  must  be  ad- 
mitted, however — if  a  man, .  being 
unable  to  write  his  name,  should,  in 
the  presence  of  a  person  who  should 
write  his  name,  direct  him  to  write 
that  name,  request  him  to  write  it 
—it  would  be  held  by  law  to  be  his 
act — be  held  to  be  his  written  docu- 
ment. Indeed  it  is  quite  common 
in  commercial  transactions,  that  a 
person  should  make  his  mark, 
which  is  done  by  simply  taking 
hold  of  the  pen;  and  so  it  is  to  be 
supposed  if  a  man  couldn't  write, 
in  the  signing  of  this  paper  if  he 
should  request  a  party  to  write  his 
name^and  the  person  touched  his 
hand  to  the  pen  in  making  the 
cross,  it  would  be  his  signature, 
and  we  think  it  is  also  if  he  should 
request  a  party  standing  by  to  sign 
his  name,  that  that  would  be  his 
signature. 


We  have  had  cited  to  us  the  case 
of  Rapp  vs  A'.  A\  decided  by  Judge^ 
Longworth  in  |he  Superior  Court 
of  Cincinnati  and  citing  a  New 
York  case.  We  have  read  that 
case  with  a  great  deal  of  care  and 
attention  and  interest  inshis  reason- 
ing. He  refers  to  the  Statute  of 
Frauds,  but  refers  to  the  statutes 
under  which  he  was  then  deciding 
the  case  that  he  did  decide.  That 
is  a  little  different  suit  from  this; 
but  it  is  stated  that  the  consents 
are  required  to  be  "  in  writing,  and 
he  argued  from  the  Statute  of 
Frauds  that  if  the  legislature  hi 
i  that  particular  act  had  sought  or 
|  decided  to  change  the  law  of  the 
I  Statute  of  Frauds  or  if  they  had  de- 
j  sired  to  state  that  the  party  might 
!  sign  his  own  name  or  to  have  sign- 
|  ed  his  name  by  an  agent,  that  they 
!  would  so  have  statecLin  the  statute 
itself.  It  seems  to  us  that  the  very 
reverse  is  the  conclusion  to  be 
drawn.  In  regard  to  the  Statute  .of 
Frauds,  the  legislature  were  particu- 
lar to  say  that  the  party  who  was 
to  be  charged  must  sign  the  paper 
himself — "  Signed  by  the  party 
whose  name  is  to  be  charged"  is  the 
language.  If  they  had  desired  that 
the  consents  in  writing  should  be 
signed  by  the  individual  who  own- 
ed the  land,  it  would  have  been  easy 
for  them  to  have  said  that  the  con- 
sents should  be  in  writing  and  be 
signed  by  the  party  who  owned 
the  land.  We  see  nothing  in  the 
construction  of  the  statute  itself, 
we  see  nothing  in  the  nature  of  the 
business  that  is  being  done — the 
obtaining  of  the  consents — that 
should  requite  a  strict  construction 
of  this  statute.  No  grant  is  made 
of  any  interest  in  the  land  itself — I 
believe  we  all  agree  about  that — it 
is  only  in  a  matter  of  so  much  im- 
portance as  a  street  railroad  along 
a  public  street,  one  that  affects  the 
interests  of  the  property  owners,  or 
affects  their  taste  at  any  rate,  and 
the  law   provides   that   before   the 
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councH  shall  be  permitted  to  grant 
that  right  of  the  public  in  the  street 
to  a  railroad  company, the  landhold- 
ers shall  be  consulted  and  that  they 


that  that  is  his  agent?  Two  things 
are  to  be  proved;  one  is  that  A.  B, 
is  his  agent  and  authorized  to  sign 
that  for  him;  and,  secondly,  that  he 


should  give  their  consent;  and  it  is  has  signed   it   by   himself.      They 


provided  *ind  held  perhaps,  that  the 
council  should  not  act  and  cannot 
act  until  those  signatures  or  con- 
sents are  obtained  and  that  those 
consents  give  jurisdiction  to  the 
acts  of  the  council.  But  the  thfng 
that  they  are  seeking  to  get  all  the 


then  have  the  consent  of  the  owner 
and  have  it  iu  writing;  have  it  sup- 
ported, as  iu  the  first  instance,  by 
parol  evidence,  but  is  not  that  still 
the  written  evidence  of  consent  of 
the  party?  If  a  man  presents  a 
paper  in  court,  if  it  is  shown  that 


time  is  the  consent  of  the  owner  he  signed  that  paper  by  his  duly 
and  to  knew  that  he  is  willing  that  authorized  agent,  is  not  that,  in 
the  railroad  company  shall  pass  law,  HIS  contract  iu  writing? 
with  their  road.  It  requires  that  i  We  see  no  reason  why  we  should 
that  should  be  made  in  writing,  or  not  hold  that  when  the  contract  is 
at  least  be  made  a  matter  of  record,  j  signed  in  the  name  of  the  princi- 
to  file  in  the  office  of  the  city  coun-  j  pal  by  the  agent  thereunto  duly  au- 
cil,  so  as  to  be  open  to  the  inspec-j  thori/edby  the  owner  of  the  prop- 
tion  of  the  public,  and  so  as  to  be  j  erty  for  that  business,  that  the 
definite  and  certain  as  to  the  re- ;  council  have  before  them  the  writ- 
spective  rights  of  the  parties:    Sup-  jten  evidence  of    the  consent  of  the 


pose  now  that  the  paper  is  signet] 
and  presented  to  the  the  council 
with  the  consents  and  the  person 
making  the  application  to  the  coun- 
cil says:  "We  have  obtained  the 
consent  of  the  requisite  number  of 
the  property  owners  upon  the  street 
snd  we  ask  the  council  to  pass  the 
ordinance,"  and  he  lays  the  paper 
_down.  The  council  look  at  the 
paper  and  say:  "We  don't,  know 
the  signatures  upon  that  paper; 
how  do  we  know  who  are  the  prop- 
erty owners?"  He  then  presents 
his  abstract  of  title  and  furnishes 
evidence  that  the  party  has  signed 
— that  the  signature  purporting  to 
be  his  true  and  genuine  signature 
is  such.     In  that  instance   the   cor- 


owner — his  written  consent  in  law. 
Following  that,  we  have,  as  a  gen- 
eral rule,  I  will  say,  taken  the 
names  that  .purport  to  be  signed  by 
the  agent — either  signed  in  the 
form  "A.  B.  by  C.  D.,  his  agent." 
or  "C.  D.  byj\.  B.?'  and  where  evi- 
dence has  been  given  that  the  owner 
of  the  land  had  authorised  the  party 
to  sign  his  name  foi  the  street  rail- 
road, we  have  allowed  that  signa- 
ture to  stand  and  be  counted  as  a 
signature  for  the  road. 

We  have  then' the  fact  where  the 
owner's  attention  has  been  called 
to  the  road;  we  haye  the  fact  where 
the  owner  has  decided  in  favor  of 
the  road  passing  through  Huron 
street;  we  have  the  authority  of  the 


poration  hasto  go  by  parol  evidence;.  I  agent  and  we  have  the  signature  of 


it  is  the  very  first  step  of  showing 
that  he  has  consented  and  when  it 
is  shown  that  that  is  his.  signature 
then  of  course  it  is  his  consent  iu 
writing  evidenced  by  the  best  of 
evidence,  to- wit,  his  own  signature. 
Suppose  we  come  to  the  next 
thing  and  say  that  this  purports  to 
be  signed  by  the  land  owner  by  A* 
B.  his  agent.      How   do   we  know 


the  agent  presented  to   the  council 
and  acted  upon  by  the  council. 

Now  in  regard  to  those  claims 
about  which  there  is  contention; 
that  is,  where  the  signature  has 
been  made  in- the  name  of  a  party 
who  does  not  purport  to  sign  for 
the  principal — say  in  the  name  of 
the  husband.  We  have  as  a  gen- 
eral   rule,  excluded  those,  because 
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nowhere  does  it  purport  to  be  the 
signature  or  written  consent  of  the 
owner  of  the  property,  and,  turn  it 
whichever  way  you  will,  prove  it 
by  whatever  way  y  ou  may  bring  it 
in,  you  still  have  simply  oral  evi- 
dence that  the  party  has  given  his 
consent  and  nowhere  would  the 
fact  be  raised,  in  fact  or  in  law  of 
his  or  her  written  consent  to  the 
railroad  being  built.' 

In  regard  to  the  owners  of  the 
property,  there  is  a  considerable 
class  of  cases  to  which  objection 
was  made — where  they  were  ten- 
ants in  common.  It  seems  to  us 
that  as  a  matter  of  right,  a  person 
who  is  a  tenant  in ..  common  would 
have  a  right,  if  he  votes  in  favor  of 
the  railroad,  to  have  that  vote 
counted.  He-is  the  owner  of  a  cer- 
tain definite  interest  in  the  property. 
You  take  the  case'  of  Judge  Lem- 
mon,  who  owns,  in  conjunction 
with  two  other  parties  a. lot  of  land 
on  Huron  street  He  owns  an  un- 
dived  one-third  of  e^ery  foot  of  that 
property,  and  as  much  upon  the 
street  front  n  as  upon  the 
back.  It  may  be  said  that 
he  might  be  awarded  his  prop- 
erty at  the  rear  end  of  the  lot;  but, 
also,  he  might  be  awarded  the  prop- 
erty at  the  front  end;  the  real  fact 
is  that  he  has  a  definite  interest 
in  the  .  property — a  one-third 
interest  in  the  property.  Every 
person  who  does  not  sign  that 
paper  or  vote  for  it,  is  counted 
against  it.  He  is  anxioxis  to  have 
the  road  built.  You  say  to  him 
that  because  other  parties  don't 
vote  for-  it,  his  vote  shall  not  be 
counted  and  he  is  practically  dis- 
franchised and  excluded  from  his 
interest  in  the  property.  We  think 
as  a  master  of  law  and  right  his 
opinion  should  be  counted  and  we 
think  the  Supreme  Court,  in  35  O. 
5.,  page  455,  has  precisely  decided 
that  it  "may. \ 

.  There  are  some  other  matters  in 
connection  with  this  that  may  be 


raised  as  I  go  through  the  list  of 
names.  There  is  a  matter  in  con- 
nection with  questions  argued  by 
counsel  and  that  is — where  the  bur- 
den of  proof  lies  in  regard  to  these 
matters. 

It  seems  to  us — and  we  have 
been  very  clear  upon  that  all  the 
way  through— the  Supreme  Court 
say  that  the  property  owner  may 
contest  the  question  whether  or  not 
the  council  has  the  requisite  number 
of  consents-  to  give  the  council  a 
right  to  pass  upon  it — we  think  the 
burdeu  of  proof  in  a  case  of  this 
kind  lies  upon  the  plaintiff  to  show 
that  the  consent  was  not  given;  that 
is  to  say,  the  presumption  of  law  is 
in  favor  of  the  action  of  the  city 
council,  that  is  the  general  rule  of 
law.  It  is  th^, rule  of  law,  in  our 
judgment,  applicable  to  this  case, 
Wheri  a  name  is  reached  upon  the 
list  the  conucil  pass  upon  it.  What 
evidence  is  given  by  the  plaintiff  to 
show  that  this  party  did  not  give 
his  consent? 

A  good  deal  of  testimony  has 
been  offered  where  the  question  has 
been  about  whether  they  gave  their 
consent  in  writing.  The  question 
was  properly  put,  because  counsel 
wished  to  raise  a  certain  question 
and  we  think  that  was  the  proper 
way  to  raise  it.  They  pursue  their 
case  upon  the  theory  that  the  con- 
sent must  be  in  writing  and  seemed 
to  be  willing  to  abide  by  the  propo- 
sition of  law  in  this  respect,  but  in 
following  out  the  inquiry  upon 
these  names  we  have  gone  upon  the 
assumption  that  the  law  is  that  the 
burden  of  proof  is  upon  the  plain- 
tiff to  show  that  the  signature  of 
the  party  attacked  is  not  the  signa- 
ture of  the  party  that  it  purports  to 
be.  We  have  read  the  abstract 
over  and  there  is  a  large  number  of 
cases  where  the  signature  does  not 
purport  to  be  the  signature  either 
made  by  the  owner  himself  or  by 
his  agent.     In  that  class  of  cases,  it 
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is  sufficient  to  show  that  the  party 
did  not  own  the  land. 

Touching  this  first  question.  The 
abstract  that  was  furnished  by  coun- 
sel for  plaintiff  shows,  Jirst,  that 
there  is,  by  the  agreement  of  the 
parties  a- consent  of  3,176.83^  feet 
that  is  undisputed.  The  agreed 
statement  is  that  the  whole  front- 
age upon  the  street  is  10,605  feet 
(and  a  fraction,  I  think).  Taking 
the  3,176  feet  as  admitted asa  stand- 
ard, we  come  first,  upon  the  state- 
ment of  persons  who  have  remon- 
strated and  practically  had  taken 
their  names  off  prior  to  the  iSth 
day  of  March.  We  have  stood  by 
the  1 8th  of  March  and  have  exam- 
ined all  these  names  and  gone  over 
them. 

It  is  objected  that  parties  had  not 
the  right  to  take  their  names  from 
the  paper  after  they  had  once 
signed.  We  think,  under  the  de- 
cision of  the  Supreme  Court,  that 
that  is  a  matter -of  right — that  a 
party  would  have  a  right  to  with- 
draw his  name  before  the  council 
had  acted  upon  the  paper  and 
passed  the  ordinance.  The  date  is 
fixed,  before  it  was  passed  by  the 
first  one,  audi  we  will  allow  it  to 
stand  at  that  point. 

Now  coming  to  the  list  of  names 
that  the  counsel  on  behalf  of  plain- 
tiff object  to  being  counted.  We 
«  have  gone  over  these  names,  bne 
member  of  the  Court  taking -the 
abstract  and  the  other  following  the 
evidence,  with  such  notations  as 
appear,  and  taken  them  up  one  by 
one.  -  *     •    . 

The  first  signature  is  that  of 
George  Willard.  In  this  case  Wil- 
lard  signed  the  paper — a  consent. 
He  afterwards  withdrew  that  con- 
sent ;  and  afterwards  a  paper  was 
submitted  to  the  council,  it  is  said, 
in  these  words :  "Iroriton,  O., 
March  25th,  1889.  I  do  not  wish 
to  stand  in  opposition  to  any  enter- 
prise of  general  good  to  your  city.  I 
think  it  best  to  withdraw  my  name 


from    from    Electric    Ry.    remon- 
strance.    George    Willard."     -The 
council    acted   upon   the  name   of 
George  Willard — have   acted  upon 
the    paper    before    them  and  they 
have  counted  his  name.*  It  was  one 
of    the    names   as   in   favor  of  the 
r6ad.     We  think,    under   the  rule 
we  have  laid  down,  the   burden  of 
proof  is  upon  the   plaintiff  to  show 
that  Mr.  Willard  did   not   give  the 
consent;  that  he  did  not   sign  the 
telegram,   if  you   please,  that  was 
sent   and  upon    which  they  acted. 
We  think   counsel   for  defendants 
might  well  have   omitted  any  testi- 
mony  whatever    of  the  character 
that    they    did     attempt    to    ofter 
through   Mr.  Clark,  in   support   of  • 
the  telegram.     We   have   therefore 
allowed  the  name  to  stand.     So  far 
ns  the  objections  to  the  testimony  of 
Mr.  Clarke  are  concerned  these  ob- 
jections may  be  sustained,  so  far  at 
least  as  the  telegram  is  concerned. 
There  is  another  thing  in  regard 
to  that  (and  that  pertains  to  quite  a 
number  of  the  signatures)  which  I 
will  dispose  of  as  I  pass.     The  con- 
sent was  given  upon  this  condition  : 
"Work  to  be  commenced  upon  said 
railway,  completed  and  in  full  oper- 
ation   within    one    year  from   the 
above  date;  or  to  become  void  and 
of  no  effect."     We  think  those  con- 
ditions are  in  the-  nature  of  condi- 
tions* subsequent    and    that    their 
effect  lies  as  between  the  party  who 
signed  the  paper  and  the  party  who 
builds  the  road.    If  the  party  build- 
ing the  road  do^  not   comply  and 
conform    to    those   provisions,  the 
party  who   has   given   the  consent 
with  those,  conditions,  if  he  has  any 
claim  or  right  against  him  in  regard 
to  the  matter  which  he  can  enforce, 
he  has  a  right  to  enforce   if  as  be-, 
tween  himself  antf  the  parties  build- 
ing the  road,  but  so  far  as  the  city 
council  is  concerned  we  think  that 
should  not  preclude  the  city  council 
from  acting  upon  it  as  a  consent 
that  the  road  should  be  built  and. 
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count  it  as  one  of  the  consents,  and  ! 
hence,  in  regard  to  these  names! 
which  are  signed  under  such  con- i 
ditions  we  have  held  them*  as  a  j 
general  thing,  to  be  counted.  „  I 
Mr.  Pratt.  i 

The    1 8th   of  March  hisremon-l 
stranee  withdrew  that  consent  and 
the  telegram   is   dated  the  25th  of' 
March.     The    first    body    hr.d    no' 
jurisdiction.  \ 

Thr  Court.  | 

We  have  discussed  that    matter;  j 
that  was  filed   before  the  ordinance 
was  finally  passed.  I 

Mr.  Pratt.  1 

It  passed  the  first  board  on  the 
iSth  ;  this  telegram  was  on  the  25th 
and  it  was  ^finally  passed  on  the 
27th;  but  at  the  time  the  first  body 
passed  it  it  didn't  have  his  vote  in 
favor  of  it. 
The  Court.. 

That  is  so,  but  at  the  time  of  the 
passage  of  the  final  ordinance,  be- 
fore the  final  body,  it  was  before 
the  council.  We  took  the  remon- 
strance as  of  March  1 8th.  In  regard 
to  the  effect  of  the  consents  and 
their  effect  upon  the  validity  of  the 
ordinance  itst  If,  we  have  treated 
the  ordinance  the  same  as  we  would 
the  passage  of  a  law  by  the  Gen- 1 
eral  Assembly — as  taking  effect  and 
to  be  considered  as  of  the  date  when 
it  passes  the  last  body,  which  first 
gives  it  validity:  and  in  discussing 
this  question  we  counttd  it  because 
the  telegram  was  received  and 
acted  upon  by  the  council  before  it 
was  finally  passed,  and  the  effect  of 
that  was  to  withdraw  the  remon- 
strance and  leave  the  original  con- 
sent as  a  consent  subsequent  before 
the  council. 

.  In  the  case  of  the  signature  of 
John  C.  Carland,  ownership,  Rose 
Garland,  lot  39,  Johnson's  addition, 
34.50  feet,  that  is  signed  in  the 
of  John  C.  Carland;  the  ownership 
being  in  Rose  Carland,  that,  under 
the  rule  which  I  have  stated,  is  not 
received — that  was  rejected. 


The  signature  of  William  Bell 
(No,  3  on  this  paper  "inenj'orandunt 
of  Evidence  upoix  the  question  of 
consents")  William  Bell,  for  wife. 
Ownership,  Hannah  M.  Bell,  53.93, 
feet.  Hannah  M.  Bell  saw  her  hus- 
band, William  Bell,  write  on  this 
consent;  she  didn't  know  what  he 
wrote:  gave*  him  no  instructions  or 
directions  to  write  her  name.  She 
identifies  the  name  'Wm.  Bell'  as 
the  handwriting  of  her  husband, 
but  does  not  recognize  the  words 
'for  wife,'  and  they  are  obviously  in 
a  different  handwriting  from  that 
of  the  signature  'Wm.  Bell.'  Mrs. 
Bell  told  her  husband  with  refer- 
ence to  this  matter  'Do  as  you 
please.'  "  The  signature  is  the  sig- 
nature of  William  Bell  and  was 
signed  in  the.  presence  of  Hannah 
Bell  and  he  was  consenting  and  , 
she  was  consenting  also,  to  the 
building  of  the  road,  and  for  that 
reason,  upon  examination  ,of  the 
testimony  of  Plannah  M.  Bell  her- 
self, we  have  allowed  that  to  stand 
as  a  consent  in  favor. 

The  signature  of  R.  Law  (No.  4) 
the  ownership  was  in  Elvira  Law. 
"Robert  Law  had  told  his  wife  that 
he  was  going  to  sign  for  the  elec- 
tric street  railroad;  he  had  never 
told  her  that  lie  was  going  <o 
sign  her  name  or  for  her.  She 
is  rather  inclined  to  think  that 
she  don'*  know  whether  she  wants 
the  road  or  not.  His  wife  had 
never  told  him  whether  she  should 
sign  or  not."  This  is  the  testimony 
of  Law,  and  is  correctly  stated  in 
substance.  That  we  reject.  The 
consent  of  Mrs.  Law  was  never  had, 
clearly  stated. 

The  signature  of  F.  B.  Dodge. 
The  ownership  was  in  Caroline  P. 
Dodge  as  to  84  feet.  That  is  the 
signature  of  F-  B.  Dodge  and  of 
himself  alone.  She  raised  no  objec- 
tion but  there  is  nothing  to  show, 
no  evidence  that  she  ever  in  any 
manner  or  form  authorized  him  to 
sign  for  the  84  feet,  and  as  he  is  the  s 


TOLEDO  LKGAI.  NKWS. 


257 


owner, of  jl  large  amount  of  prop- 
erty on- the  street,  it  does  not  ap- 
pear with  sufficient  distinctness  that 
she  understood  that  he  had  signed 
for  her  property:  And  again,  he 
does  not  sign  in  her  name,  or  as  her 
agent,  and  we  therefore  reject  the 
84  feet. 

No.  6  is  the  signature  of  John 
Schminck.  The  ownership  was  in 
his  wife,  Benadena  Schminck. 
"After  Schminck  had  signed  his 
own  name  to  the  consent,  he  told 
his  wite  that  he  had  done  so.  She 
never  objected  to  his  signing  his 
own  name  to  the  petition."  The 
testimony  here  is  substantially  the 
same  as  in  the  case  of  F.  B.  Dodge, 
and  that  is  rejected.  The  signature 
4.s  simply  John  Schminck. 

No.  7  is  the  signature  of  Mrs.  A. 
Susor.  The  ownership  was  in  Jo- 
seph Schindler,  Trustee,  "Prior  to 
Feb.  7th,  Mrs.  Anna  Susor  was  the 
owner  of  the  property.  In  her  ab- 
sence and  without  her  authority 
Elias  Susor  signed  her  name  to  the 
consent.  Feb.  7th,  the  property 
was  conveyed  to  Joseph  Schindler 
in  trust  for  Elias  Susor.  No  further 
attempt  to  give  consent  was  made." 
The  testimony  shows  that  Mr. 
Brumback  was  present  at  the  time 
that  signature  was  obtained.  The 
signature  was  made  by  Klias  Susor. 
He  first  signed  it  "K.  Susor,"  and 
the  question  being  raised  whether 
the  title  of  the  property  was  in  him- 
self or  his  wife,  the  signature  Was 
changed  to  "Mrs.  K.  Susor."  The 
property  was  afterwards  conveyed 
by  her  to  Joseph  Schindler  in  trust 
for  Elias  Susor  so  that 
he  himself  had  a  beneficial  interest 
in  the  property  before  the  consents 
were  passed  upon  by  the  council, 
and  never  made  any  objection.  We 
think,  under  the  peculiar  circum- 
stances of  these  facts,  he  having  a 
beneficial  interest,  he  signed  his 
own  name  and  then  attempted  to 
sign  hers — that  the  evidence  of  his 
consent  was  fairly  before  the  coun- 


cil and  we  have  therefore  allowed 
this  to  be  counted. 

No.  8  is  the  signature  of  William 
i  Doty  for  Allie  Doty.  The  owner- 
j  ship  was  hi  Alzorah  Doty,  his  wife. 
I  She  authorized  him  to  sign  and  that 
j  is  allowed. 

•No.  9  is  the  signature  of  H.  Hood 
IforM.    C.  .H00M.     The   ownership 
1  was  in  Mar>-  C.  Hood.     They    had 
j  talked  the  matter  over   and  agreed 
j  that  the  consent  should  be   given. 
I  That  is  therefore  allowed. 
j      No.  10  is  the  signature  of  F.   15. 
Shoemaker.     C.  H.  Royce  by  F\  B. 
Shoemaker.     The    ownership   was 
in  Mrs.  Alice  C.  Royce.    The  signa- 
ture is  rejected  as  a  consent. 

No.  12  is  the  signature  of  Chas. 
P.  Barnum.  The  ownership  was 
in  Adaline  L.  Barnum.  This  was 
signed  at  the  court  house.  There 
had  been  a  "general- conversation  be- 
him  and  his  wife,  but  there  was  no 
sufficient  authority  given  him  by 
his  wife  to  sifcn  and  this  .was  a  sig- 
nature  the  council  had  no  right  to 
pass  upon;  and  therefore  we  reject 
it. 

The  12th  signature  is  Mrs.  Nicho- 
las Hayes.  The  memorandum  is 
"There  is  no  evidence  that  Mrs. 
Nicholas  Hayes  had  any  interest  in 
the  property."  The  property,  it 
seems  had  belonged  to  Nicholas 
Hayes.  The  abstract  shows  that 
he  was  dead.  There  is  no  evidence 
to  show  011  the  part  of  the  plaintiff 
but  what  Mrs.  Hayes  was* he  legal 
and  lawful  heir  of  Nicholas  Hayes, 
as  she  might  very  well  be,  under 
the  statute,  or  under  a  will,  and  /in 
a  case  of  that  kind,  where  thecourt- 
cil  passed  upon  it,  we  think  the 
burden  of  proof  is  upon  the  plain- 
tift  to  show  that  Mrs.  Hayes  did 
not  possess  tke  qualifications  to 
consent  and  we  therefore  have  al- 
lowed it. 

No,  13  is  the  signature  of  A.  M. 
White,  by  I).  Coghlin,  agent.  In 
that  case  we  allow  it.  We  think 
the  evidence  shows  that  Mr.    Cogh- 
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lin  had  sufficient  authority  to  sign. 
In  that  case  -the  judgment  was  left 
in  Mr.  Coghlin.  We  are  of  opinion 
that  where  the  matter  of  the  build- 
ing of  this  road  was  brought  before 
the  owner  of  the  landr  he  having 
an  agent  upon  the  ground  and  says 
to  him  "I  have  been  requested  to 
sign  a  consent  upon  that  railroad: 
I  send  you  the  letter  and  request 
you  to  act  for  me  and  use  your  best 
judgment  in  the  natter."'  'We 
think  that  that  judgment  should 
bind  the  principal,  and  therefore 
we  have  allowed  the  signature. 

The  next  is  No.  14,  the  signature 
of  Charles  Butler  by  R.  &  E.  T. 
Waite.  We  have  allowed  that  to 
fee  counted.  We  think  that  should 
be  counted  ;  they  were  authorized 
in  writing  and  exercised  their 
agency. 

Alvah  S.  Hebart,  per  letter.  The 
ownership  is  in  him.  We  have  al- 
lowed that. 

No.  16:  C.  M.  Bellman  is  the 
next  signature.  The  ownership  is 
in  Charlotte  M.  %  Bellman.  We 
•think  the  testimony  sufficiently 
shows  that  he  had  authority*  That 
purports  to  be  the  signature  of  the 
owner  of  the  land.  The  council 
passed  upon  it.  There  was  some 
testimony  that  one  of  the  persons 
who  got  the  signature  went  to  the 
house  to  see  her  and  that  she  said 
he  might  sign  and  he  went  to  the 
telephone  and  called  up  somebody, 
and  then  signed  it.  The  council 
having  passed  upon  the  consent, 
we  think  the  burden  of  proof  is  on 
the  other  side  to  show  that  she  did 
not  sign. 

No.  17.  D.  Lovett  by  D.  L.  In 
this  case  we  think  the  authority 
given  was  sufficient;  she  told  her 
husband  that  he  might  sign  the 
consent.  A  fortunate  thing  about 
that  was — that  her  name  was  Delia 
and  his  name  was  Daniel;  and  you 
iuay  turn  it  whichever  end  you 
will  and  it  comes  out  all  right !  I 
dont  know  whether  it  is   iuteuded 


to   be    Daniel    Lovett    by    Delia 

Lovett,  or  Delia*  Lovett  by  Daniel 

Lovett;  bnt  that  is  for  the  plaintift- 

to  establish. 

**  No.  18  is  the  signature  of  "Mary 

C.  Millard  per  I.  I.  Millard*1   and  is 

counted, 

Samuel  3.  Southard  per  E.  fc. 
Southard.  (No.  19);  In  this  ea-c 
Samuel  Southard  told  his  sou  he 
niight  sign. for  him  if  he  thought  it 
was  best,  and  he  exercised  his 
judgment  and  signed  it  and  it  was 
counted. 

The  next  (No. -20)  is  Mary  Jane 
Pixley  by  C.  H.  Pixley.  That  we 
count  on  the  testimony  of  Charles 
Pixley- 

No. "2 1.  Jane  Dooley  by  Fl.W. 
Rickenbangh,  Agent.  That  we  re- 
ject for  want  of  sufficient  authority, 
it  appearing  that  all  the  evidence  i» 
before  us  in  the  case. 

Mary  R.  Bullock  per  B.  E.  B. 
Atty.  (No.  22),  In  that  case  we 
allow  it;  there  being  evidence  that 
her  husband  was  authorized  to  sign 
for  her. 

The  next  signature  is  N6.  23! 
Connecticut  Mutual  Life  Insurance 
Company  by  W.  Baker.  That  we 
have  rejected,  >on  the  ground  that 
Mr.  Baker  does  not  show  sufficient 
authority  for  that  particular  pur- 
pose, although  he  has  very  large 
authority  from  the  Connecticut 
Mutual. 

No.  24.  F.  D.  Barnes  by  T.  B. 
Lee,  Agent.  We  reject  that  also, 
as  not  having  sufficient  authority, 
all  the  evidence  being  before  us. 

No.  25.  The  signature  of  Mrs. 
C.  M.  Hayden  per  C.  M.  H.  We 
admit  that  on  the  testimony  of  Mr. 
Hayden  as  having  sufficient  au- 
thority. 

No.  26.  E.  M.  Coghlin  is  the 
next  signature.  We  admit  that  for 
the  same  reason. 

No.  27.     Mary  E.  Lee  by  Ira  .E. 
Lee.     We  admit  that  for  the  same 
reason. 
i     We  pillow  the  signature  of  Almira 
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Pixley,  upon  the  testimony  of  Mr. 
Pixley. 

No.  29.  H.  B.  Schenck  by  S.  C 
Schenck.    That  is  also  allowed. 

No.  3a  Fanny  L.  Forbes  by  O. 
A.  Forbes.  It  appears  in  this  case 
that  the  wife  never  fairly  con- 
sented; she  don't  know  whether 
she  did  or  not.  We  reject  that  be- 
cause it  is  not  clear  that  she  con- 
sented. 

F.  W.  Bainbrid'ge,  E.  A  Bain- 
bridge  authorized  by  F.  W.  B.— that 
we  allow  upon  the  testimony  of  F. 
W.  Bainbridge. 

No.  32.  D.  Sullivan  .  by  L.  S. 
Sullivan.  This  property  seems  to 
have  belonged  originally  to  D.  Sul- 
livan. It  was  in  the  possession  of 
h  S.  Sullivan.  I  think  he  says  he 
signed  four  times,  in  some  form  or 
other;  he  was  determined  that  the 
city  council  should  know  that  he 
was  consenting  to  the  construction 
pf  this  road.  He  signed  one  signa- 
ture on  the  15th  of  March  and  an- 
other on  the  23rd.  We  have  counted 
him  as  consenting. 

No.  33.  Doan  Blinn  for_  E. 
I^ouise  Blinn."  We  reject  this  upon 
the  testimony  Of  Mr,  Blinn;  there 
does  not  seem  to  be  any  definite 
knowledge  as  to  whether  his  wife 
consented. 

No.  34.  William  Rawle-^-West 
Estate.  This  we  reject.  There  is 
no  evidence  that  Mr.  Rawle  had 
authority  to  sign  for  the  West  es- 
tate. The  ownership  seems  to  have 
Ijeen  in  Clara  G.  Kelley,  Lewis  F. 
West"  and  Frank  E.  West  and  he' 
dont  profess  to  sign  their  names  in 
the  signatures:  of  the  owners  of  the 
property,  which  are  not  placed  in 
the  petition  at  all.  -  We  reject  that 
for  the  reasons  we  have  already 
stated. 

No.  35.  William.  Rawle,  Agent 
P.  Laughlin.  That  purports  to 
have  been  signed  by  Rawle  as 
agent  for  Patrick  Laughlin;  it  was 
gassed  upon  by  the  council,  and, 
under  the  rules  m  we  have  already 


stated,  that  should  be  counted,  un- 
less it  is  shown  by  the  other  side 
that  Rawle  had  no  authority  to 
sign- 
No.  36.  *  J.  M.  Ashley  per  C.  & 
Ashley.  That  we ,  allow  upon  the 
testimony  of  the  party.  These- 
parties  were  all:  in  existence  and 
about,  and  we  think  that  the. coun- 
cil having  passed  upon  that  signa- 
ture, the.  burden  of  proof  is  upon 
the  plaintiff  to  show  that  Mr.  Ash- 
ly  had  no  authority.  These  wit- 
nesses were  all  around-  here  -and- 
thefr  testimony  could  have  been 
taken. 

No.  37.  John  -McBride  by  Wm, 
Bruns.  That  we  allow,  for*  the 
reason  that  there-  is  no  testimony 
tending  to  show  that  Bruns  had  n& 
authority.  The  signature  purports^ 
to  be  the  signature  of  the  owner  per 
Bruns.  * 

No.  38.  R.  M.  Streeter  per  \V. 
M.  Bellman.  This  we  reject  be- 
cause all  the  evidence  'seems  to 
have  been  before  us,  and  shows 
that  Bellman  .had  no  authority  to 
sign.  * 

Mrs.  A.  Brigham  by  Ira  A. 
Richardson  &  Son,  agents.  In  this 
case,  Mr.  Brigdam  lived  in  Califor- 
nia. The  property  >  had  been  left 
in  charge.of  Ira  A.  Richardson  & 
Son.  Mr.  Richardson  wrote  to  him. 
The  whole  business  had  been  con- 
ducted with  W.  O-  Brigham,  the 
husband.  The  title  was  in  Mrs.  A. 
IS.  Brigham.  The  letter  went  fpr- 
wafcl  and  was  returned*  with  in- 
structions to  consent,  and  that  in- 
struction wa£  given  by  W.  O.  Brig- 
ham, the  language  being  that  he 
might  sign  his  name.  It  was  un- 
derstood to  1>e'  authority  to  sigh 
Mrs.  Brigham's  name  by  Richard- 
sou  &  Son.  We  think  that  ought 
to  be  counted.  The  council  have 
passed  upon  it  and  we  think  the 
burden  of  proof 'was  upon  the  plain- 
tiff to  show  that  Mrs.  Brigham  did 
not  give  her    consent.     The    pre- 


rfo 


TOLEDO  LEGAL  NEWS 


sumption  might  fairly  be  that   she 
did  understand  it. 

The  next  signature  is  William 
Dugdale,  C.  R.  M.  Agt.  That  we 
allow  on  the  testimony  o£  C;  R. 
Messinger  and  upon  the  authority 
shown.  So  far  as  Mr.  Perkins  is 
concerned  the  presumption  would 
be  in  fevor  of  the  signature  being 
correct.  We  think  there  was-  fair 
evidence  that  there  was  authority 
to  sign  and  'we  council.         . 

No.  41.  E.  L.  Abell  b?  one  of 
the  heirs.  "Ownership,  last  deed 
to  Eliza  Abell."  The  evidence  is 
that  th6  other  heirs  had  authorized 
Mrs.  Towers,  who  was  one  of  the 
heirs — formerly  being  Harriet  E. 
Abell — to  sign  the  names  and  that 
•  the  signature  was  made  in  this 
form;  we  count  that  as  being  the 
requisite  consent  of  the  owners. 
"  John  and  AKce  Buckingham  per 
Jno.  Berdan,  Agt.  Mr.  Berdan  was. 
authorized  to  sign  for  the  Bucking- 
hams,  if  he  thought  best,  John  writ- 
ing him  and  saying  that  he  directed 
the  matter  both  for  himself  and'  at 
the  request  of  the  sister.  She  had 
bec6me  married  and  her  name  was 
Alice  P.  Murphy.  The  title  at  the 
time  of  the  ordinance  w-ts  passed 
being  perhaps  in  Joljn  M.  Rucking 
ham  and  Alice  P  Murphey,  but 
she  having  received  by  her  heirship 
we  are  of  opinion  that  that  ought 
to  be  counted  as  the  proper  consent 
of  the  real  owner  of  the  prop- 
erty. 

1  No.  43.  Emery  Bros,  by  Gleason 
&  Manning,  Agts.  That  we  allow 
upon  the  testimony  of  Mr.  Manning, 
as  having  sufficient  authority  to 
make  the  signatures. 

Mr.  Smith: 

Does  the  Court  understand  that 
the  Emery  consent  signature  was 
withdrawn,  by  the  same  agent,  and 
there  is  no  proof  that  the  third  sig- 
nature was  made  either  by  Gleason 
or  Manning,  or  either  of  the  Em- 
ery s,  and  they  had  no  agents 
here? 


Mr.  Brumbacr. 

The    same   agents-  signed   both 
times. 
The  Court: 

I  think  we  came  to  the  conclusion 
that  from  the  testimony  of  Man- 
uring, there  was  sufficient  evidence 
to  show  that  that  might  have  been 
Mr.  Gleason's  hand  writing. 
Mr.  Pratt: 

The  proof  was  that  it  was   not. 
He  also  testified  that  he  knew  both 
of  the  Emery  Brothers  and  that  it 
was  not  their  signa'ture. 
The  Court: 

I  will  mark  that  and  pass  it.  We 
had  quite  a  long  discussion  on  that 
and  our  final  conclusion  was  to  al- 
low it 

No.  44.     T.  B.  Hine.     Mr.   Hine 
bought  the  property  and  put  it  in 
the  name  of  himself  and  \vife.     He 
never  asked  her  if  he  could  put  his 
property  in  her  name,  or  whether 
he  might    sign    for    the    railroad. 
The  property,  however,  stands  an 
undivided  half  in  the  name  of  Lov* 
iiniaR.  Hine  and  there   is  do   evi- 
dence that  she  ever  gave   her  con- 
;  sent.  .  We  count  one   half  of  that 
:  pioperty. 

[      No.  45.     M.  j.    Cooney   &   Co.; 
ownership,  Michael  J.  Cooney  and 
James   Reid.      This   property   was 
;  testified  by  Mr.  Cooney  to   be   held 
j  two-thirds  in   his    name    and    the 
I  other  one-third  in  Mr.  Reid;  that  it 
was  owned  and  held  and  used  for 
I  partnership  purposes  and   he   gave 
his  consent  and  .supposed  at  the  time 
that  he  had  authority   to   give   his 
consent  in  iv^ardto  it  as   partner- 
ship property      We  are  inclined  to 
the  opinion  that  that  view   is   cor- 
rect and  that  it  ought  to  be  counted 
the  same  as  a  partnership   consent 
j  and    as    a    conseit    for   the    whole 
i  property  aw\  **e  have  socounted  it. 
:      No.  46  I*  11  e  signature  of   R.    C. 
Lemmou      v  hi»    with    two    others 
1  owned  a  lni       W  ;•   count    one  third 
j  jf  that  polity  lor  tV-  road,  being 
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48.66  feet,  the  whole  lot  being  146 
feet. 

Signature  47,  D.  W.  Miller,  this 
is  owned  by  Daniel  W.  Miller  and 
his  wife.  We  count  one-half  of 
that;  there  is  no  evidence  to  show 
that  Fredericka  Miller,  the  wife, 
consented. 

No-  48.  F.  R  Dodge.  Under 
the  testimony  that  has  been  offered 
— Mr.  Witkerat  the  time  he  "bought 
that  property  knew  of  Mr.  Dodge's 
signature  to  the  consent  and  never 
withdrew  it,  we  think  that  is  suffi- 
cient. 

No.  49.  Fred  Eaton.  That 
stands  upon  the  same  ground  as  in 
the  other  case,  that  is  the  case  im- 
mediately preceding,  and  we  count 
that  in  favor  of  the  road. 

No.  50.  Henry  Scharf  Executor 
of  Nicholas  Scharf.  There  was  a 
life  estate  in  Mrs.  Scharf,  an  old 
lady,  some  eighty  years  old.  Henry 
Scharf  had  the  remainder.  He 
lived  upon  the  property  and  took 
care  of  his  mother,  who  was  old  and 
feeble  and  he  signed  for  the  prop- 
erty. We  think,  under  the  circum- 
stances, that  he  ought  to  be  count- 
ed iu  favor  of  the  road.  He  was  in 
.  possession  of  the  property,  had 
charge  of  the  property,  was  the 
owner  of  the  remainder,  the  fee  was 
vested  in  him  subject  to  the  life 
estate  of  his  mother,  and  we  think 
under  those  circumstances,  he  giv- 
ing his  signature,  that  the  property 
ought  to  be  counted  as  the  signa- 
ture of  the  owner  of  the  property. 

No.  51.  Locke  and  Lane,  Trus- 
tees. Ijot  1050  Vistula,  100  feet. 
"The  trustees  have  by  the  will  the 
control  and  management  of  the 
property  so  far  as  is  necessary  to 
preserve  it  for  the  term  of  ten  years 
after  the  death  of  David  R.  Locke." 
The  power  of  attorney  gives  thes$ 
trustees  very  fHll  authority  over 
this  property,  and  under  that  pow- 
er, we  think  they  had  authority  to 
do  many  things,  and  we  think 
fairly      had      authority     to     sign 


this  signature,  and  that  the  au- 
thority would  extend  beyond  the 
period  of  ten  years,  the  same  as  the 
exercise  of  any  other  power  that 
was  properly  exercised  under  it 
that  would  pertain  to  the  land,  and 
we  therefore  have  counted  this 
signature  in  favor  of  the  road. 

No.  52.  Joseph  Keip.  This  we 
reject,  for  the  reason  that  we  do 
hot  see  any  sufficient  authority.. 

No-  53-  Jolin  C..  Darst  and  L. 
K.  Parks.  This  we  allow,  upon 
the  authority  of  Mr.  Parks. 

No.  54.  Mrs.  Lillian  W.  Pope. 
This  we  allow  on  the  testimony  of 
Mr.  Pope,  that  his  wife  had  given 
him  authority. 

No.  55.  E.  M.  Kean.  Owner- 
ship, Edward  M.  Kean.  "This  sig- 
nature was  made  by  Thomas 
Kean  without  any  authority 
from  Edward  M.  Kean.  Mr. 
Thomas  Kean  had  collected  the 
rent  and  paid  the  taxes  on  the 
property  for  some  years.  Mr.  Ed- 
ward M.  Kean  was  not  informed 
that  his  name  was  signed  to  any 
consent."  We  think  that  should 
be  rejected. 

That,  I  believe,  covers  all  the 
signatures  that  arc  contested.  Our 
footings  of  the  amounts  attached  to 
these  signatures  .proper  to  be  count- 
ed make  the  whole  amount  5610.31 
ft.  One-half  the  street  frontage  is 
5302.50  ft.  Which  gives  a  majority 
in  favor  of  the  consents  of  307.81 
ft.,  according  to  our  figuring.  We 
therefore  hold,  on  the  facts  of  the 
case,  that  at  the  time  the  council 
passed  this  ordinance,  they  had 
jurisdiction  to  act  upon  the  ques- 
tion. 

The  second  point  that  was  made 
was  that  "The  gent  ral  ordinanees 
of  Toledo  were  disregarded  iu  ad- 
vertising the  application  of  David 
Robinson,  Jr.  Trustee."  : 

This,  we  understand,,  was  passed 
upon  in  the  other  case.  We 
have  not  gone  over  it  but  abide  by 
the  decision  we  made  at   that   time 
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and  hold*  that  the  advertisement 
was  sufficient. 

The  third  point  is,  that-  4,the 
Common  Council  exceeded  its  pow- 
er." It  is  said  that  the  Common 
Council  had  no  power  to  grant  this 
franchise;  that  it  was  a  new  aud  ad- 
ditional burden  upon  the  street,  a 
new  and  additional  use  of  the  street 
not  contemplated  in  the  original 
use  of  the  street,  as  we  understand 
it,  and,  unless  .  express  power  can 
be  shown  to  have  been  granted  by 
the  legislature;  the  city  council  had 
no  power  to  grant  the  franchise. 

That  the  city  council  have  the 
power  to  grant  to  the  use  of  the 
public  upon  the  streets — to  a  cor- 
poration— to  "  build*  therein  or  to" 
use  the  street  for  the  purpose  of 
constructing  a  railroad,  there  is  no 
question,  under  the  decisions  of  the 
Supreme  Court  of  Ohio,  as  it  has 
been  tested.  Really,  in  our  judg- 
ment, the  only  point  in  the  case  is 
this;  that  the  using  of  it  for  the 
plactng  of  poles  in  the  street  to  sup- 
port the  electric  wires  becomes  a 
new  and  additional  burden  and  not 
one  contemplated,  and  therefore 
should  be  given  by  grant  of  legis- 
lature hi  the  first  instance.  We 
are  of  opinion  on  that,  as  has  been 
stated  in  a  decision  that  I  have  be- 
fore me,  that  the  use  of  poles  for 
the  support  of  electrict  wires  for 
the  purpose  of  propelling  cars  upon 
this  road,  is  not  a  new  or  additional 
burden;  it  is  only  incident  to  the 
use  of  the  road  for;  the  purpose  of 
street  cars  to  be  propelled  by  elec- 
tricity, and  that-in -that  view  of  the 
case,  when  the  city  grants  to  an 
electric  railroad  the  right  to  the  use 
of  the  street  for  railway  purposes, 
that  the  right  goes  with  it  to  use 
and  erect  these  poles. 

In  connection  with  \  that  comes 
the  question  of  this  new  and  ad- 
ditional'burden/  I  desire  to  read 
from  this  authority,  because  it 
seems  to  state  it  so  well.  I  will 
read  from    The  Atlantic  Reporter, 


Vol.  19,  page  326.     Tdggart  el  at 
rs  Newport  Street  Ry.  Co.: 

The  fourth  ground  alleged  is  that  if  the  act  of 
incorporation  authorizes  the  use  of  electricity 
for  the  operation  of  said  street  railway,  and  the 
.erection  of  the  poles  as  ancillary  thereto,  it  is 
unconstitutional  and  void  because  it  authorizes 
the  imposition  of  an  additional  servitude  upon 
the  streets,  without  providing  for  any  additional 
compensation  to  the  owners  of  the  fee  of  said 
streets.  We  think  it  is  settled  by  the  greater 
weight  of  decisions  that  a  railroad  constructed  in 
a  streeToT  highway,  and  operated  by  steam,  in 
the  usual  manner, 'imposes  new  servitude,  and 
entitles  the  owner  of  the  fee  to  mm  additional 
compensation,  but  that  h  street  railway  operated 
bv  norse  power,  a*  such  street  railway*  arc 
ordinarily  operated,  docs  not  impose  any  new 
servitude,  and  docs  not  entitle  the  «»\v  uer  of  Ihe 
fee  to  any  additional  compensation;  (Citing 
cases.)  The  distinction  is  often  suited  as  a  dis- 
tinciioii  between  steam  and  norse  railroad*,  but 
the  distinction  properly  rests  not  cm  any  differ- 
eucc  in  motive  power,  but  in  the  different  effects 
produced  bv  them,  respectively,  on  the  highways 
or  streets  which  they  occupy.  A  steam  railroad 
is  held  to  impose  a  hew  servitude,  not  because  it 
is  operated  bv  steam,  but  because  it  is  so  oper- 
ated as  to  be  Incoinpalablc  with  the  nsc  ot  the 
street. or  in  other  words,  so  as  practically  to  ex- 
clude the  usual  modj:s  of  use.  A  steam  raiirond 
on  ti  street,  so  operated  as  to  be  consistent  with 
the  use  "of  the  street  in  the  usual  modes,  has  been 
he  d  not  to  impose  a  new  servitude.  (Citing 
cases.)  It  is  tiot  the  motor,  but  the  ^iud  of  oc- 
cupatiou,  whether  practics-lly  exclusive  or  not, 
which  is  the  criterion.  (Citing  ca»e».)  A  at  en  in 
railroad,  as  ordinarily  operated,  it  has  been  said, 
comes  into  serious  conflict  with  the  usual  modes 
of  travel,* ml  i*  a  perpetual  embarrassment  to 
them,  in  greater  or  less  degree,  according  as  the 
business  of  the  railroad  is  greater  or  JcS£.  or  >i» 
the  ruuiiing  of  the  trains  i*  mo'e  «ti  k>s  frr- 
qtieut  r  whereas",  th*  ordinary  strc'x  ry\j*t.iy.  in- 
stead of  adding  a  new  servitude  to  the  stmr; 
operates  in  furtherance  of  its  original  u-c$,  and. 
instead  of  being  an  embarrassment,  relieves  the 
pressure  of  local  business  and  l«»cal  travel. 
(Citing  cases.)  T\te  only  considerable  privilege 
which  the  horse  car  has  over  other  \  chicle*,  is 
thaUbcing  confined  to  its  tracks  it  cannot  turn 
aside  for  other  other  vehicles,  while  they  arc 
forced  to  Him  aside  for*  it;  but  this  is  an  inci- 
dental matter,  insufficient  to  meke  the  horse 
rafttoad  a  new  servitude. 

The  street  railway  here  complained  of  is  oper- 
ated neither  by  steam  nor  horse  power,  but  bj 
electricity.  It  docs  not  appear,  however,  that  it 
occupies  the  streets  or  highways  any  more  ex- 
clusive! v  than  if  it  were  operated  by  horse 
power.  "  The  answer  avers  tjiat  "electricity,  be- 
sides being  safe  and  as  easily  managed  as  horse 
power  for  the  propulsion  of  street  cars,  is  more 
quiet,  more  cleanly,  and  more  convenient  than  ~ 
hordes,  both  for  residents  on  the  streets  ufced  by 
said  cars,  and  for  the  public  generally,  and  also 
causes  much  less  wear  and  injury  to  the  streets 
and  highways  than  is  occasioned  by  street  cars 
of  which  horses  are  the  motive  power."  These 
averments,  the  case  being  heard  on  bill  rind 
answer,  must  be  taken  as  true.  Wt  see  no  rea- 
son to  doubt  their  truth.  It  is  urged  that  elec- 
tricity is  a  very- dangerous  force,  and  that  the 
court  will  take  judicial  notice  of  its  dangerous- 
ness.  The  court  will  take  judicial  notice  that 
electricity,  developed  to  some  high  degree  of 
intensity,  is  exceedingly  dangerous,  and  even 
fatally  so, to  men  or  animals,  when  it  is  brought 
in  contact  with  them;  but  the  court  has  no  judi-  . 
cial  knowledge  that,  as  used  by  the  defendant 
company,  it  is  dangerous.  The  answer  denies 
that  it  is  dangerous  to  either  life  or  property.  It 
is  also  argued  that  the  cars,  moving  apparently 
without  the  application  of  external  force,  alarm 
and  frighten  horses.  This,  so  far  as  it  is  alleged  ' 
in  the  bill,  is  denied  in  the  answer.  We  see  no 
reason  to  suppose  that  this  form  of  danger  U  so 
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the  answer 


regarded  as  an%addUionaI  servitude, 
alleges  that  a  ^reat- man?  street  railways  oper- 
ated by  electricity,,  in  the  same  manner  as  the 
rail%%  ay  of  the  fie  fend  am  \e  operated,  are  used^in 
various  towns  arid  cities  -jn  different  state*,  mid 
that  many  others  arc  in  process  of  construction. 
Reference  has  been  made  to.  case's  wftich  hold 
that  telegraph  or.  telephone  poles  and  wires 
ejected  on  Streets  or  hf^rways  constitute  all  ad- 
ditional servitude,  entitling  the  /nvner.-i  of  the 
fee  to  u'ddiliona)  compensation:  and  from  there 
cises  it.  is  Airbed  that  the  railwav  here  eom- 
plaiued  of  is/aimddttional  servitude,  by  reason  of 
the  pol«;s  and  wires,  which  coin mutiicate  it*  motive 
-powers.  There  are  ca»es  which  hold  rs  stated, 
and  there  are  cases  w'nich  hold  otherwise.  Hut, 
assuming  thai  telegTHph  and  telephone  poles  and 
wires  do. create  a  new  servitude,  we  do  not  think 
it  follows  that  the  poles  and  wires  erected  am' 
used  for  the  service,  of  said  street  ruilwuv  like- 
wise create  a  new  servitude.  Tele.jrraph  and 
telephone  poles  and  wires  are  not  used  to  fa  ii- 
tate  the  use  f  the  streets  where  they  are  erected 
for  travel  and*  transportation,  or.  if  ho,  verv  in- 
directly so;  whereas  the  poles  and* wife*  here  in- 
_  question  arc  directly  anciHia'ry  to  the  uses  of  the 
'  streets  as  such,  in  that  they  communicate  the 
power  by  which  the  streetcars  arc  propelled.  It 
has*  been  held,  for  reasons *l hut  we  consider  irre- 
fragable, that  a  teletffu-ph-  erected  by  u  railroad 
company,  within  its  loentioii,  for  the  purposes  of 
its  railroad,  to  increase  the  safely  aud  efficiency 
thereof,  does  not  constitute  an  additional  servi 
tudc,  but  is  only  a  legitimate  <levclopincnt  of  the 
casement  originally  acquired.  (19  Knn.  517.) 
Our  conclusion  is  that  the  complainants  are  not 
entitled  to  the  relief  prayed  for  on  the  ground 
alleged,  and  that  the  bill  he  dismissed,  with 
costs. 

The   road,  in  ..question  is  to  be 
built,  as  we  understand  it,  through 
the  center  line  of  Huron  street.  We 
do  not   recollect   that  there  is  any 
testimony  to  show  that  it  proposes 
to  go  any  nearer  to  this  lot  than  the 
^center  of  the  street;   nor  is  there 
any    testimony    to  show  ,that,-  in 
passing  through  the  street,   it  will 
be    a    hinderance  to  the  entrance 
upon  the  lot  of  plaintiff.     The  ob- 
struction contended  for,  as  jfce  un- 
derstand it,  is,  that  the  poles  them- 
selves may   be  an  obstruction,  but 
it  does  not  appear  that  any  poles 
will.be  set  in    front  of   this  lot,  or 
that    by    necessity    they   must  be 
erected  in  front  of  that    lot.     If  a 
case  should  arise  where  they  should 
attempt  to  place  a  pole  directly  in 
front    of-  the    front  gate,  or  steps, 
where  it  might  be  an  obstruction  to 
a  safe  and  proper  egress  and  ingress 
to  the    lot,    it    might  make  a  case 
where  the  party  would  have  a  right 
to  redress   by  way    of   injunction. 
The  presumption  is  that  the  parties, 
in   placing  these  poles,  will  place 
them   so  as   not  to*  interfere  with 


egress  or  iiigress  to  the  respective 
lots 

We  hold  that  the  simple  placing 
of  the  poles  upon  the  street  does 
not  impose  an  additional  burden 
which  would'  entitle  the  parties  to 
an  injunction. 

There    still    remains    one  point 
which  tfe  have   not   discussed  and 
that  is  the  use  of  the  telephone  in 
the  house  and   the   interference  of 
telephone,  wires.     The   testimony, 
as  we  remember  it,  is  that  the  tele- 
phone wire  that  is   brought  to  this 
house    from    the    office- by  a  line 
which    runs  through  the  alley  be- 
tween Huron  street  and   the  street 
next  directly  east;    that    it  crosses 
directly  over   Huron    street    to  41 
place    either    upon   the  plaintiff's 
house    or   an  adjoining  house  aud 
then  carried  to   the  house    of   the 
plaintiff,   so   that  the  danger  from 
induction  is  very  slight,  the  testi- 
mony shows — we  are  very  clear  in 
our  mtiufs  that  the  testimony  does, 
not  show  that  there  is  auy  sufficient 
danger  which  wo^ild  call   for  inter- 
Jet  ence  upon  the  ground  of  danger 
from  induction,  or  call  for  interfer- 
ence upon    the    ground  of  danger 
from  electricity  from  the  telephone 
wire  or  that  the  railroad  wire  pass-;. 
ing  through  would   be  likely  to  in- 
jure anybody  who  might  be  at  the 
telephone.     It  is  true  that  a  trolley 
wire,  uninsulated,  if  it  should  come 
in  contact  with  the  telephone  wire, 
might  throw  off  a  very  large  amount 
of  electricity,  but  we  see  no  reason 
why  these  wires  may  not  be  carried 
over  the  streets  in  such  a  way  that 
there  is  no  risk  and  ordinary  liabil- , 
ity  of  their  coming  in  contact.    Ac- 
cidents are  liable  in  a  great  "hian>r 
things  we  use  in  our  houses  daily, 
asT  for  instance  artificial  and  natural 
gas.       There    was  some  evidence- 
tending  to  show   induction   of  the 
wires  inthe  neighborhood  of  Adams 
street    "and    Huron-  street,   which 
might  eftect  this  telephone,  but  W! 
are  unable  to  see  the   force  of  the 
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DAMAGES  FOR  A88AULT. 


ReUtioaa  8ub««c|tt*nt  to  Assault  Evidence  in 
Mitigation  of  Damages. 


conclusions  sought  to  be  drawn, 
from  that  evidence.  We  think-her  j 
claim' should  be  confined  to  any  in-j 
juries  she  is  likely  to  receive  in  her  i 

house  Or   abOUt   hef   house.      If  She  I      (Lant*  Ccuuitr  Common   Flea*  C«wt.— Apr* 

would  have  a  right   to   recover  for !  Term,  is^  

an  interference  between   the   wires  I  %    .      -.  ... 

at  Adams  and  Huron  streets,  we  do      R>'aQ  *»  Sa-ve"'    Actoon  for  »sau!t  to 
not  see  why  every  other  person  in  |  commit  a  rape    Motion  for  new  trial. 


that  vicinity  should  not  interfer< 
we  do  not  think  there  is  any  ground 
for  her  to  specially  interfere  in  that 
re  card 

Now  I  believe  we  have   covered  j ricd  man'  who  kcPi*  ^rrocciT  mA  }Wed 
the  points  which  have  been  made.  I  «e  r  the  plaintiff.     She  complained  of 


H.vrmon,  J. 

The  suit  was  brought  by  the  plain  tiff", 
a  widow,  against  tlie  defendant,  a  ma-- 


The  cause  was  very  ably  presented 
and  discussed.  We  have  examined 
the  whole  testimony,  the  citations 
and  these  consents  in  connection 
with  the  evidence,  in  the  manner 
which  I  have  stated.  Of  course 
there  were  some  points  in  the  state- 
ments of  the  evidence  which  we  have 
necessarily  left  out.  Our  conclusion 
is  that  the  bill  of  complaint  will 
have  to  be  dismissed. 

"Charles  Pratt  and  Baker,  Smith 
&  Baker,  attorneys  for  plaintiff. 

Orville  S.  Brumback,  Frank  H. 
Hurdand  John  F.  Kuinler,  attorneys 
for  defendants. 

Note. — The  above  case  has  beeii  affirmed  by 
ihe  SupremcCourt  (January Term,  1804)  withnn* 
report. 


him  for  an  assault. 

It  appeared  from  the  testimony  that 
defendant,  on  one  occasion,  marie  pro- 
posals to  plaintiff  to  permit  a  sexual  act,, 
which  she  refused »  as  she  claim  ed,  and 
repulsed  him.  On  another  occasion  de- 
fendant seized  hold  of  plaintiff  in  her 
house,  when  she  was  alone,  and  trie  1  to 
j  persuade  her  to  vield  to  his  desires.  She 
then  sued  for  assault  and  tlie  jury  re- 
turned a  verdict  for  $$$o  for  plaintiff. 
The  defendant  filed  a  motion  for  a  new 
trial. 

It  appears  that  after  tlie  assaults  coin 
plained  of  had  been  made  plaintiff  had 
gone  to  tlie  defendant's  house  and  associ- 
1  ated  with  his  lamily,  and  on  one  occasion 
1  stayed  there  all  night.  Also  that  plaint- 
iff went  with  deft  his  family  on  an 
exclusion  to  Big  Ditch. 

The  court  thought  that  for  an  uisult  to 
a  virtuous  and  sensitive  woman  d;.  mages 
of  $550  might  not  be  unreasonable  hut 
considering  how  much  offense  plaintiff 
took  at  these  advances  as  indicated  by  her 
visits  to  and  association  with  defendant's 
family,  it  seemed  to  the  court  that  dam- 
ages of  5550  were  excessive  and  the  court 


ar>d  RECORDS. 

We  have  unequaled  facilities  for  doing 
the  most  approved  brief  and  record  work . 
Proofs  are  all  read  by  men  familiar  with 
Legal  terms. 

Our  Ckarcj^s 

are  reasonable  and    we  guarantee    our 
work  to  be  absolutely  correct. 

Your  inquiry    or    order   will    receive  !  decided   to  set  aside   the  verdict   uulcss 
prompt  attention.  1  plaintiff  would   remit  one  half  the  dam- 

^         ^  »  1  ages,  which  she  consented  to  do  and  after 

Jbe    |0led0      V.eCj&l     JlellfS    (JO.,1;  tint  ismittihtr  the  court    overruled  Ww 

1UI.ICOO,  <>H!»>.  ,  lMut'u-'i. 
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potato  Jegal  Jkuis. 

OFFICIAL  LAW  JOURNAL  OF  LUCAS 
COUNTY,  OHIO. 

i  a  the  m*ttef  of  the  designation  of  a  daily  La \v 
*  mriiRl  in  Lucas  County.  As  reouired  by  Sec.  i 
of  an  Act  passed  April  14th,  i&vf  mid  amended 
Keb'y  35,  1886,  entitled  "An  Act  relating  to  the 
'posting  of  court  calendar*  and  legal  notices  in 
certain  conntiea,"  a*-a  mended  May  9,  1S94,  the 
Judges  of  the  Courts  of  iVecord  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
iguate  the  TOLEDO  LEGAL  N&WS.M  daily 
law  journal  published  in  said  Count v,  as  the 
i'Mirnal  wherein  until  the  further  order  of  said 
indar**.  Khali  he  published  all  the  noiii-en,  adver- 
t'oKttirntd.  a.h>*ract8  and  matters  and  things*  spe- 
cified »*■  referred  to  in  said  Section  1. 

f  Git.nRRT  Harmon, 

•     Rt'JBKN  C.  LkmmoK 
approved    t    Isaac  P.  Pugklky, 

]  Judge* of  Common  Pitas. 

I    I.  I.  MiLhAKD.. Probate  Judge. 

Weekly  edition,  $3.00  Per  Year,  payable  quar- 
terly in  advance. 

Published  everv  Saturday  by  The  Toledo  I.egnl 
News  Co.,  nt  3J1  Superior  street,  T.>l»*d'>.  O. 

A.  L.  Si.ekhek,  Editor. 

C.  G.  Wilkinson,  Rushic*s  Maui>.g<*r. 

Entered  at  the  posloftice  at  Toledo,  (>..  h*  j»c«- 
omt-cliiss  mail  matter. 
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OUfi  POSITION. 

While  we  have  an  assurance  from 'the 
editor  of  the  Weekly  Law  Bulletin  that 
the  Lkcal  News  will  hereafter  receive  due 
credit  for-decisions  and  news  taken  from 
its  columns,  and  we  observe  a  compliance 
with  that  understanding  in  the  last  issue, 
we  nevertheless  feel  obliged  to  answer 
sd me  of  the  statements  which  appeared 
iu  the  Bulletin  la**t  week.  The  article 
referred  to  was  followed  very  closelv  by- 
the  publisher's  call  upon  us  and  in  an  in- 
terview at  this  office  be  was  undoubtedly 
convinced  that  we  were  and  arc  able  to 
substantiate  every  charge  made  in  our 
attack  upon  the  Bulletin.  Such  is  the 
case,  in  any  event. 

We  stated  that  matter  handled  in  an 
editorial  fashion  or  as  local  news  items  in 
our  paper,  had  appeared  verbatim  in 
the  Law  Bulletin.  Those  who  take  suffi- 
cient interest  in  the  controversy  are  re- 
quested to  refer  to  L  B.  No.  19,  page 
237.  The  article,  relative  to  court  house 
bonds,  which  one  might  presume  was 
written  by  the  editor  of  the  Law  Bulletin, 
appeared 'in  the  LkgalNkws  some  weeks 
previously  and  in  the  exact  language 
used  in  the  editorial  column  of  the  Law 
Bulletin. 

We  could  cite  others,  but  this  single  in- 
stance answers  the  claim  of  the  Law 
Bulletin  that  the  only  reports  taken  from 


our  columns  were  decisions  and  that 
those  were  sent  to  Judges  to  be  revised 
and  changed  their  spots  enough  to  become 
new  creatures  ere  they  returned.  .  The 
claim  that  editorial  or  news  items  were 
submitted  to  any  one  outside  tbeofhee  <.  f 
the  Law  Bulletin  is  clearly  absurd. 

The  Law  Bulletin  also  stated  that  one 
or  two  decisions  copied  from  oar  paper 
and  sent  10  the  Judges  for  revision  were 
re-written,  as  the  report  published  in  our 
paper  was  not  satisfactory  to  the  Judges. 
This  was  a  half  truth  which  was  in  effect 
a  falsehood.  The  Judges  did  say  that 
some  t  f  the  decisi  ms  prepared  for  the 
first  issues  of  our  daily  paper  were  not  in 
proper  form  for  Circuit  Court  rcoorts  and 
therefore  they  re- wrote  them.  Tlr*  editor 
of  the  Law  bulletin  admitted  that  much 
in  his  interview  wLh  us;  his  statement, 
intimating  trat  our  publication  was,  at 
an}'  time,  unsatisfactory  to  the  judges  is 
answered  by  the  fact  that  all  Circuit 
Court  decisions  published  in  the  Liv.al 
Nkws  were  \  rcpared  by  the  Judges  them- 
selves, except  thcisc taken  recently,  and. 
as  our  subscribers  well  know,  cacn  deci- 
sion now  passes  fro?  1  the  stenographer  to 
the  Judge  who  delivered  it,  and  comes  t«> 
us  lircc'ly  from  the  Court.  When  the 
Judges  have  lime  to  do  so  they  write  a 
syllabus  of  the  decision;  when  they  do 
no  not,  we  undertake  to  do  it,  at  le  st 
give  enough  to  indicate  the  questions  in- 
volved. In  the  latter  event  it  is  indi- 
cated, in  justice  to  th^  Judges,  whotuit'ht 
not  care  to  have  oursydahi  understood  to 
be  theirs.  We  do  not  deem  it  necessary 
to  assert  that  our  decisions  arc  abs  iutrl 
correct.  The  fact  is  too  well  estai.lb-hod 
and  known  to  be  honestly  or  fairly  ques- 
tioned with  impunity. 

At  the  close  of  the  artie'e  in  the  Law 
Bui  etin  it  was  intimated,  concerning  a 
reluctance  to  paying  for  decisions,  that 
we  talked  in  our  charges  agahut  llut 
paper,  in  that  respect,  of  ma  t«*rs  wt  knew 
nothing  of.  We  regret  to  say  that  that 
charge  was  also  based  011  facts,  but  we 
have  no  desire  t  >  pre  *  a  1  u  iplca.wnt 
truth  too  far,  and  as  the  L.  B.  has  * li  wn 
a  desire  to  bun  the  ha  ch '!.  wo  refrain 
from  again  commenting  u;>  »n  the  evi- 
dence iu  our  possession. 

We  agree  with  our  contemporary,  who 
impressed  us  with  his  opinion  that  law-, 
vers  have  little  interest  in  a  controversy 
between  Law  Journals,  and  usually  the 
least  said  the  better  We  ;ire  willing  to 
concede  that  as  a  general  rule  but  we  be- 
lieve lawyers  are  at  all  times  willing,  and 
desire,  t«>  be  fully  informed  and  in  a  posi- 
tion to  judge  the  merit--  f  both  parties 
And  iu  this  connection  we  think  it  advis-* 
able  to  mention  another  matter,  in  view  of 
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breakers  which  are  ahead,   either  for  us 
or  for  the  h  B. 

We  refer  now  to  the  publication  of  the 
Circuit  Court  reports. 

We  have  no  objection  if  the  publisher 
of  the  L.  B.  elects  to  use  any  of  our  re- 
ports, with  proper  credits,  in  his  weekly, 
reprinting  them  in  his  usual  two  colutuu 
style,  the  same  as  ours.  We  use  nothing 
from  the  I,.  B.  for  the  reason  that  *  our 
subscribers  take  that  paper  and  there  is 
material  enough  for  two,  without  en- 
croaching, very  often  anyway.  However 
if  the  editor  of  the  I,.  B.  desires  our  de- 
cisions for  use  in  that  paper,  he  is  at 
liberty  to  use  them  on  the  condition 
named. 

Using  them  in  the  Circuit  Court repurts 
is  another  matter. 

It  naturally  occurs  to  a  practitioner 
that  the  important  decisions  published 
in  our  paper  should  have  a  place  in  C.  C 
reports.  Is  it  also  understood  that  but 
'  for  our  paper  they  would  not,  in  the 
majority  of  ca«es,  have  a  place  there  or 
any  where  else  ?  that  it  was  the  uncover- 
ed fields  that  induced  us  to  undertake  an 
enterprise  which  seems  to  be  very  accept- 
able to  the  bar?' 

It  is  certainly  a  most  unreasonable 
proposition  for  the  L.  B.  to  say 
that  such  decisions  as  the  Judges 
regard  as  of  sufficient  import- 
ance jire  furnish  e<Ho  the  L.  B.  and  ex- 
pect the  attorneys  to  believe  they  aregef- 
tmgail  that  is  important  Judges  are 
willing,  for  the  benefit  of  the  bar,  to 
furuish  such  decisions  as  are  written,  and 
m  many  cases  will  write  out  those  deliv- 
ered orally,  but  in  the  majority  of  cases, 
they  have  no  time  to  do  so.  Circuits 
like  the  Sixth  Judicial,  with  heavy  dockets 
in  every  county,  demand  too  much  judi- 
cial work  alone,  to  say  nothing  of  the 
time  required  in  preparing  decisions. 

Our  own  experience  is  that  stenogra- 
phic reports  are  necessarily  delayed  some 
weeks  to  give  the  Courts  an  opportunity 
ttf  examine  and  revise  them.  It  follows 
then  that  at  least  some  of  the  Circuits 
must  be  covered  by  stenograhic  reports. 
As  example  of  important  decisions  other- 
wise lost  is  the  case  published  in  the 
Legai,  News  last  week,  a  decision  ren- 
dered four  years  ago,  which  so  far  as  we 
know,  or  can  learn,  has  never  been  pub- 
lished. 

This  leads  us  to  a  final  statement  of  our 
position  and  that  of  the  publisher  of  the 
Circuit  Court  reports. 

We  undertake  at  a  large  expense  to 
furnish  decisions  which  have,  in  the  past, 
been  lost  to  the  profession.  We  ofier  to 
"biiid  and  preserve  the  reports.    The  Cir- 


cuit Court  reporter  at  once  concludes 
that  those  decisions  such  as  he  desires, 
belong  to  hint  an<l  he  assures  his  patrons 
that  he  will  "publish  them  later."  . 

We  do  not  think  it  necessary  to  discuss 
the  matter  further.  Any  fair  minded 
person  must  see  the  injustice  of  the  prac- 
tice referred  to  and  for  ourselves  we  are 
obliged  to  say  that  it  will  not  longer  be 
t  derated.  If  the  Circuit  Court  reports 
were  a  donation  to  the  bench  and  bar  of 
Ohio  we  should  very  gladly  join  in  in- 
creasing their  number  and  their  value  but 
as  it  is  a  private  enterprise,  bringing  an 
abundant  harvest  of  gold- to  its  projecfor, 
we  must  decline.  If  decisions  published 
in  the  Legal  News  are  desired  by  the 
Circuit  Cjurt  reporter  he  should  'make 
arrangements  with  us  to  secure  them. 
We  are  in  business  and  always  ready  to 
consider  a  business  proposition. 


In  holding  a  passenger  who  rides  on  a 
pass  bound  by  a  printed  condition  there- 
on that  the  carrier  shall  not  be  liable  for 
any  injuries  to  n im,  the  Supreme  Court 
of  Washington,  in  Muldoon  vs  Seattle SL 
R.  Co.,  22  L.  R.  A.  794,  reviewed  the 
kindred  cas  s,  and  said;  "But  of  all  the 
cases  called  to  our  attention,  or  discover- 
ed by  us  in  a  somewhat  extended  exam- . 
iuation  of  the  subject,  there  are  but  eight 
where  the  naked  question  of  liability  un- 
der a  free  pass  with  conditions  was  pre- 
sented." The  cases  as  to  riding  on  a 
pass,  with  other  cases  of  free  passage  by 
drovers,  express  agents,  newsboys,  and 
others,  are  fully  reviewed  by  the  annota- 
tion to  the  above  case. 


A  condition  in  a  deed  against  the  sale 
of  intoxicating  liquors  on  the  -premises 
is  held,  in  the  recent  Michigan  case  of 
Jenks  ys  Parlowski,  22  L.  R.  /f .,  S6j,  to 
be  waived,  when  the  grantor  sells  adjoin- 
ing premises  without  such  restrictions,, 
on  the  ground  that  such  restrictions  are 
sustained  only  upon  the  theory  that  a 
person  in  disposing  of  his  property  has 
the  right  to  prevent  such  a  use  by  the 
grantee  as  may  diminish  the  value  of  his 
remaining  land. 


Whether  or  not  a  garnishee  must  set 
up  an  exemption  of  his  principal  debtor 
is  a  question  on  which  the  authorities  are 
not  agreed,  but  on  which  the  Supreme" 
Court  of  Michigan,  in  Crisp  vs  Ft.  Wayne 
&  E,  R.  Co.^22  L.  R.  A.  732,  held, 
against  the  dissent  of  two  judges,   that  a 

garnishee  who  pays  into  court  the  amount 
ue  to  the  principal  debtor,  without  set- 
ting up  such  exemption,  does. so  at  his 
peril. 
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U.'  S.  Circuit  Court 

June  Term — Jml~e  Ricks  Presiding-. 


Equity  Docket. 

9S3— Macbeth  et  a!  vs  Globe  &  C  Glass 
Wks  Co.  Decree  sustaining  complts 
patent  and  order  reference. 

1003 — Brabeer  vs  Eversman  et  al  De- 
cree sustaining  complts  patent.  No  in- 
fringement.    To  be  reported. 

1094— Hebrand  Co.,  vs  J.  H.  Merrell  et 
al.  Decree  dismissing  complts  bill.  To 
be  reported. 

1178  -VanPclt  vsStowc,  admr.     Order 
permitting  plff  to  amend  etc. 
Law  Docket. 

945— Ohio  Coal  Ex  vs  O.  W.  Shiptnan 
et  al.  Exceptions  to  masters  report  over- 
ruled and  report  confirmed. 

1203 — Grctcha  vs  Hall.  Demurrer  sus- 
tained.    Bill  dismissed. 

1230— Kurtz  vs  Long.  Motion  for  addi- 
tional security  for  cons* allowed. 

1088— Phoenix  FurnCo.,  vs  The  .Put- 
in-Bay Hotel  Co.,  eta1.  Second  report 
of  recr  and  app  for  authority  to  issue 
additional  certificates. 

1088  San  e  vs  Same.  Order  allowing 
receiver  to  issue  $3000  additional. 

Filings. 

394— Central  Trust  Co  of  New  York, 
trustee,  vs  Ohio  Central  R.  R.  Co.  et  al. 
Motion  of  W.  A.  White,"  A.  M.  White,  H. 
Chapin,  jr.,  James  0.  Sheldon,  W.  G. 
Wiley.  8-  G.  Mitchell,  Gto.  W.  Powers, 
Eliza"  F.  Paton,  Theodore  P.  Hicks,  Theo- 
dore F.  Wood  and  the  U.  S.  Express  Co. 
to  set  aside  and  quash  service  of  process 
against  them  made  by  Marshal  of  South- 
ern District  of  New  York,  for  the  reason 
that  said  defendants  arc  not  within  the 
jurisdiction  of  this  court,  and  the  court 
was  without  authority  to  issue  process 
against  them.  Hoadiv,  Lauterback  & 
Johnson,  Jas  Irvine;  R.  R.  Kinkade, 
Solrs 

Ohio  Coal  Exchange  vs  Ozias  W.  Ship- 
man.     Motion  for  new  trial. 

1 218—  Leavens  et  al  vs  Bronson  et  al. 
Order  appointing  John  P.  Cameron,  Recr. 
.  1205— The  Continental  Tr  Co.,  vs  The 
Tol  St  L  &JCCRR  et  al.  Answer  of 
the  Recr  to 'intervening  petn  of- Isaac 
Vany.     Brown  &  Geddcs,  attys. 

1 1 82— Farmers  L  &  T  Co.  vs  T  A  A  & 
N  M  Ry  Co.  Answer  of  Farmers  L  &  T 
Co.  to  int  petn  Post,  Martin  &Co.  Tur- 
ner, McClure  &  Ralston  and  Brown  & 
Geddea,  attys. 

1 182— Same  vs  same.  Ans  of  same  to 
int  petn  Of  Washburn  &  Moen  Mfg  Co. 

1 182 — Same  vssame.  Ans  of  same  to 
int  petn  of  Consolidated  Car  Heating  Co. 
Same  attys. 

1 182— Same  vs  same.  Ans  of  same  to 
int  petn  of  Westinghouse  Air  Brake  Co. 


U.S.   District  Court. 

*r-  ' 

In  Admiralty. 

169— John    M.Ely   vs  St  r  Shrewsbury. 

Praecipe  for  appearance  of  Swayne, 
Swavne  &  Hayes  as  Proctors  for  claimant 
filed. 

Claim  of  Buffalo  Loan,  Trust  &  Safe 
Deposit  Co.,   Receiver  filed. 

Stipulation  for  costs  fired.  N.  H. 
Swayne  and  Birchard  A.  Haves  sureties. 

Plea  and  answer  of  Buffalo  Loan, 
Trust  &  Safe  Deposit  Co.  Libel  of  John 
M.  Ely  et  al.  Swayne,  Swayne  *  Hayes, 
Proctors. 

Plea  and  answer  of  claimant  to  libel  of 
Woodruff  and  Anderson  filed.  Same 
Proctors. 

Motion  of  claimant  to  discharge  return 
of  marshal  and  vacate  process  filed. 
Same  Proctors. 

169  Jesse  N.  Dewev  et  al  vs  Str 
Shrewsbury.  Libel  for  hire  of  Str  Doug- 
las, $80  claimed.  I.  N.  Huntspcqjcr, 
Proctor. 

8UPREJME  COURT  PROCEEDINGS- 


Friday,  June  22,  1894. 

General  Docket. 

3771.  Edward  Metz  v.  John  Hagerty, 
aud'r,  et  al.  Error  to  the  Circuit  Court 
of  Hamilton  County. 

By  the  Court. 

1.  •  The  act  entitled  "An  act  to  tax  the 
business  of  trafficking  in  cigarettes  or 
cigarette  wrappers,"  passed  April  24,  and 
took  effect  August  1,  1893,  90  Ohio  Laws, 
235,  is  not  in  conflict  with  the  constitu- 
tion of  Ohio,  nor  with  the  constitution  of 
the  United  Statutes. 

2.  Said  act  does  not  authorize  the  as- 
sessment or  collection  of  such  tax  for  the 
year  1893. 

Judment  reversed. 

3679.  John  A.  Romans  v.  The  State  of 
Ohio.  Error  to  the  Circuit  Court  of 
Harrison  County. 

By  the  Court, 

In  a  prosecution  for  the  forgery  of  a 
promissory  note,  when  the.  defendant 
admits.the  making  of  the  signature,  the 
burthen  is  not  on  him  to  prove  that  he 
had  authority.  In  such  case  the  burthen 
remains  on  the  state  to  prove  that  it  was 
without  authority,  before  a  conviction 
can  be  had. 

Judgment  reversed. 

3538.  Bengamin  F.  Bushnell  v.  The 
I  State  of  Ohio.    Error  to  the  Circuit  Court 
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of  Hamilton  Comity.    Judgment  rever- 
sed.    Ground  state/ in  the  journal  sntry. 

3648.  Perry  W.  Harris  v.  The  P..  Ft, 
W.  A  W.  R.  R,  Co.  ct  al.  Krror  to  the 
Circuit  Court  of  Putnam  County.  Dis- 
missed by  consent. 

3693.  Patrick  Kurkc  v.  The  State  of 
Ohio  ex  rvl.  Ella  Maley.  Error  to  ..the 
Circuit  Court  of  Hamilton  County.  Dis- 
missed by  consent.    '  y 

3507.  Alma  N.  I 'rank  el  et  al.  y.  Tho- 
mas E.  Davcy,  Auditor,  tet  al.  Erro*  to 
the  Circuit  Court  of  Mahoning  Cpuntv.. 
Judgment  reversed  ou  authority  .of  Metz 
v.  Hagcrty,  No.  3771. 

3508.  John  G.  Gorltz,  etc.  v  Thomas 
E.  Davcy.  Auditor,  et  al.  Error  to  the 
Circuit  of  Mahoning  county.  Judgment 
reversed  on  authority  of  Met/  vs  Hager- 
ty.  No.  3771. 

Motion  Docket. 

2199— Jos..  Baities,  Admr.,  etc.  vs  A.  G. 
Lickhder,  Adm'r  et  al.  Motion  by  plaint- 
iff to  advance  cause  No.  4066,  and  to  hear 
with  cause  No.  3372,  on  th-  General 
Docket.     Motion  allowed.     (June  19.) 

2200-The  State  of  Ohio  ex  rei  Eater- 
son  E.  White  et  al  vs  Wm  Howard  Neff 
et  al.  Motion  by  plaintiff  to  advance 
cause  No  4043,  on  the  general  docket.' 
Motion  allowed. 

2201 — Charles    Crawford    et  a)  vs  The 

-  State  of  Ohio  ex  rel  James  Devorc  et  al'. 

Motion  by  plaintiff  to  advance  cause  No, 

4018   on    the    geueral    docket     Motion 

allowed 

2202— Fanny  J.  Valentine  et  al  vs 
Union  Central  Life  Ins  Co.  Motion ,hy 
plaintiff  to  reinstate  cause  No.  3055  on 
the  general  docket.  Motion  allowed  by 
consent  of  parties,  the  plaintiff  to  have  30 
days  from  June  15,  1894,  To  file  printed 
brief. 

21*03-  The  State  of  Ohio  vs  Samuel  I,. 
Nelson.  Motion  by  plain tif  to  advance 
cause  No.  4019  on  the  general  docket, 
motion  allowed. 

2204—  A.  X,.  Johnson  et  al  vs  Daniel 
Dawson.  Motion  by  plaintiff  to  extend 
time  to  file  printed  record  in  cause  No. 
3083  on  the  general  docket.  Motion 
allowed  by  agreement  of  parties  and 
time  extended  to  August  15,  1894,  for 
plaintiff  to  file  printed  record.  See  stip- 
ulations. 

2205— A.  L.  Johnson  et  al- vs-Samuel 
Pawson.  Motion  by  plaintiffs  to  extend 
time  to  file  printed  record  in  cause  No. 
3984  oji  the  general  docket.  Motion 
allowed  by  agreement  of  parties,  and 
time  extended  to  August  15,  1894,  for 
plaintiff  to  file  printed  record.  See  stip- 
ulations on  file. 


ITINERANT    VENDORS.. 

Actio  Prevent  and  Punish.  FrmudT  In  Sales  of 

Wearing  Apparel  at  Pubtfc  or  Private 

Sale  1 3  Unconstitutional. 

(At  Chambers,  Fiudlay,  O.,  before  J.  H.  Day^a 
judne  of  the  Circuit'Cpnrt,  in  third  judicial  cir- 
cuit.   June  16/189+.) 

In  the  matter  of  the  application 
of  M.  S.  Mosler,  J.  M.  Mosler  and' 
N.  M.  Fletcher  for  dischargefrom 
imprisonment  on  habeas  corpus. 

(A  law  regulating  ihe  business  of  itinerant 
vendor*  of  wen  ring  appnrel  is  not  in  conflict 
wuh  constitutional  rights  because  it  doea  not 
assume  to   regulate  anv  other  business  or  trade. 

Said  »ct  is  liot  in  conflict  with  Sec.  1  Art.  12  of 
the  constitution  which  provides  for  the'taxation 
of  propertv  by  a  uniform  rule  for  it  does  not 
levy  a  tax  on  the  property ;  it  clearly  lays  the 
burden  of  a  tax  on  a  bu sines*  or  occupation  de- 
fined and  described  in  the  law. 

Regulating  a  business  or  occupation  by  license 
and  the  imposition  of  a  tax  or  fee,  by  law,  is  up- 
hold, not  on  the  brtird  ground  thst  it  was  within 
the  generul  powers  of  the  legislature,  as  declared 
by  the  constitution,  to  levy  taxes  for  revenue, 


is  conferred  on  thone  who, follow  an  accupation, 
or  that  the  occupation  imposes  a  special  burden 
on  the  puhlit  or  is  injurious  or  dangerous -to  the 
public;.    Kd.  Legal  News.) 

Day,  J. 

The  applicants  make  a  showing 
and  complaip  they  are  unlawfully 
imprisoned    and   deprived  of  their 
liberty  by  the  sheriff  of  this  county. 
Awrit  was  allowed  on  the  application 
requiring  the  officer  to  $how  cause, 
if  any  there  was,  for  the  detention  of 
these  persons.    The  sheriff   made 
return  of  the  writ,  together  with  a 
statement  of  the  facts  upon  which 
the  right  of  detention  was  based.  The 
essential  facts    are,  in    substance: 
That  the   parties,   Mosler,   Mosler . 
and  Fletcher  were  arrested  on  com- 
plaint   of   one  Scofield  and  taken 
before  a  magistrate,  charged  with 
violating  the  provisions  of  an  act  of ' 
the  General  Assembly,  "To  prevent 
and  punish  fraud  in  sales  of  wear- 
ing apparel  at  public  or  private  sale 
by  itinerant  vendors  and  to  regulate 
all  such  sales,"  j>assed  April  23d, 
1894,  and  took  effect  on  its  passage. 
The  magistrate   found  them  proba- 
bly guilty    and    required  .  them  to 
enter  into  recognizance,  with  sure- 
ties, for  their  appearance  before  the 
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Probate  Court  to  answer  the  com- 
plaint They  made  default  in  the 
requirement  and' were  by  the  mag- 
istrate committed  to  prisou.  The 
return  of  the  officer  further  shows 
the  parties  ape  detained  in  'custody 
.by  virtue  of  a  mittimus  or  warrant 
of  commitment  issued  by  the  mag- 
istrate commanding  him  to  receive 
them  into_  custody  and  to  safely 
kee^  them  to  answer  a  criminal 
charge  preferred  against  them,  in 
violating  the  provisions  of  the  law 
in  question,  which  requires  the  pro- 
curement of  a  license  frpm  the 
state  and  a  special  deposit  of  money 
in  the  sum  of  $500  with  the  Secre- 
tary of  State,  before  advertising  for 
sale  or  selling  wearing  apparel  as 
itinerant  vendors. 

Applicants  concede  they  are  de- 
tained by  reason  of  the  mittimus 
issued  by  the  magistrate  in  a  pro- 
ceeding instituted  and  carried  for- 
ward under  warrant  of  the  law  in 
question;  yet  they  claim  their  de- 
tention is  unlawful,  for  they  say  the 
magistrate  had  no  right  to  make 
the  order  putting  them  in  custody, 
that  he  had  no  jurisdiction  in  the 
matter,  and  for  want  of  such  juris- 
diction the  order  is,  a  nullity ^and 
void;  and  because  it  is  void  they 
claim  they  are  entitled  to  relief  on 
habeas  corpus. 

Section  5729,  R.  S.,  provides:  "If 
it  appear  that  the  person  alleged  to 
be  restrained  of  his  liberty  is  in 
custody  of  an  officer  under  process 
issued  by  a  magistrate  and  that  the 
magistrate  had  jurisdiction  to  issue 
the  process,  the  writ  (habeas  cor- 
pus) shall  not  be  allowed;  or,  if 
jurisdiction  appears  after  the  writ 
is  allowed,  the  person  Shall  not  be 
discharged  by  reason  of  any  in- 
formality or  defect  in  the  process 
or  order."  By  the  law  in  question, 
an  offense 'is  defined,  of  which  the 
magistrate  had  jurisdiction  to  in- 
quire into  dndmakean  order  of  com- 
mitment, and  so,  jurisdiction  of  the 
magistrate,  is  made  to  appear  after 


the  writ  was  allowed,  and  it  follows, 
if  the  act  of  April  23d,  1894,  is  a 
valid  enactment,  the  applicants  are 
not  entitled  to  -relief  in  this  pro- 
ceeding. If  the  law  is  valid  the 
magistrate  was  clothed  with  juris-, 
tion  to  examine  into  the  matter  of 
alleged  violation  of  law  and  issued 
the  order-  or  process  of  commit- 
ment, and  under  the  provisions  of 
the.  sec  tion  just  quoted  mere  infor- 
mality or  defect  in  the  process  will 
not  authorize  a  discharge.  In  such 
case  a- proceeding  in  error  would  be 
the  proper  remedy.  If,  however, 
the  act,  under  which  the  order  of 
commitment  was  issued,  is  invalid, 
it  conferred  no  jurisdiction  on  the 
magistrate;  the  order  of  commit- 
ment issued  by  him  is  void  and  re- 
lief from  imprisonment  thereunder 
may  be  obtained  by  habeas  corpus. 
This  is  laid  down  as  the  rule  by  the 
statute  and  also  by  the  Supreme 
Court  in  the  7  O.  S.,  81,  where  it  is 
said:  " Imprisonment  under  a  sen- 
tence cannot  be  unlawful  unless  the 
sentence  is  an  absolute  nullity;  and 
if  it  is  clearly  unauthorized  and 
void,  relief  from  imprisonment  may 
be  obtained  by  habeas  corpus.  But 
if  the  sentence  is  not  void  abso- 
lutely a  petition  in  error  is  the  ap- 
propriate remedy."  The  precise 
question,  therefore,  raised  in  this 
case  is :  Is  the  act  of  April  23, 1894, 
a  valid  enactment;  or  is  it  invalid 
because  in  conflict  with  some  pro- 
visions of  the  Constitution  of  Ohio, 
or  of  the  United  States?  The  act 
provides  that  no  itinerant  vendor 
of  wearing  apparel  shall  advertise, 
represent  or  hold  forth  any  sale  as 
bankrupt,  insolvent,  etc.,  or  closing 
out  sale,  or,  as  a  sale  of  any  goods 
damaged  by  smoke,  fire,  water  or 
otherwise  until  h^  has  first  repre- 
sented the  facts,  under  oath,  to  the 
Secretary  of  State,  deposited  $500 
with  the  secretary  and  procured  a 
state  and  municipal  license  author- 
thorizing-  such  advertisement  and 
sale.     Severe    penalties   to  be  en- 
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forced  by  fine  and  imprisonment 
are  provided  for  violation  of  the  re- 
quirements of  the  act.  Counsel  for 
applicants  contend  the  act  uncon- 
stitutional on  a. variety  of  grounds, 
but  no  particular  section  or  article 
of  the  constitution  is  pointed  out  as 
being  violated.  It  is  said  it  dis- 
criminates against  one  particular 
kind  of  goods  and  does  not  aftect 
any  other,  all  other  trades. or  busi- 
ness being  unaffected  by  it.  That 
may  be  true  so  far  as  this  law  is 
concerned  for  it  does  not  assume  to 
regulate  any  business  or  trade  ex- 
cept that  of  itinerant  vendors  of 
wearing  apparel;  but  if  true,  does 
that  fact  make  it  inimical  to  any 
provision  of  the  Constitution  ?  I 
think  that  fact  does  not  furnish  a 
test  to  determine  if  the  law  is  con- 
stitutional or  not. 

It  is  said  the  law  excludes  goods 
and  merchandise  from  outside  of 
the  state  and  because  of  it,  is  in  op- 
position to  interstate  commerce  and 
in  conflict  with  the  Constitution  of 
the  United  States,  This  claim  is 
not  sustained  or  made  apparent  by 
a  careful  reading  of  the  text.  No 
goods  or  merchandise  are  excluded, 
but  all  are  permitted,  to  come  in,  so 
far  as  any  provision  of  the  act  is 
concerned,  only  the  itinerant  seller 
of  such  goods  is  regulated  by  the  act 
and  a  deposit  of  money  required  as 
an  indemnity  to  persons  who  may 
be  defrauded  or  damaged  by  such 
seller.  The  criticism,  that  the  law 
discriminates  between  citizens  of 
this  state,  is  not  well  founded;  for 
it  does  not.  Every  citizen  that  en- 
gages in  the  business  of  an  itinerant 
vendor  of  wearing  apparel  which 
has  been  smoked  or  damaged  or 
must  be  sold  at  a  sacrifice,  is  sub- 
ject to  the  rule  made  by  the  law. 
None  are  exempt  from  its  require- 
ments, so  there  is  no  discrimination 
at  all. 

Again :  It  is  said  that  the  act 
levies  a  tax  on  property,  not  by  a 
uniform    rule    and    without  refer- 


ence .to  the  true  value  of 
the  property.  If  that  were 
so,  the  claim  of  invalidity*  made  by 
counsel  would  have  to  be  allowed, 
as  taxes  on  property  by  express 
provision  of  section  2  of  article  1 2 
of  the  Constitution,  must  be  by  "a 
uniform  rule  and  according  to  its 
true  value  in  money.  The  act  in 
question  does  not  levy  a  tax  on 
property  by  such  uniform  rule  and 
according  to  its  money  value;  nor, 
I  think,  does  it  assume  to  levy  a 
tax  on  property  at  all. .  It  clearly 
lays  the  burden  of  a  tax  on  a  busi- 
ness or  occupation  defined  or  de- 
scribed in  the  law;  and  its  object 
seems  to  be  to  prevent  fraud  as 
much  as  may  be,  and  to  provide 
idemnity  for  the  unfortunate  pub- 
lic as  against  damage  coming  to  it, 
from  frauds  liable,  to  be  practiced 
by  irresponsible  persons  in  the  con- 
duct of  that  particular  business  or 
occupation.  That  this  may  be 
done  with  propriety,  and  without 
in  the  least  impairing  or  infringing 
any  of  the  provisions  of  the  funda- 
mental law,  has  been  held  by  the 
Supreme  Court  a  number  of  times, 
notably  in  the  45  O.  S.  63.  Even 
the  case  of  Sipe  vs  Murphy  et  al> 
49  O.  S.  506,  cited  by  counsel  for 
petitioners  as  bearing  t>n  the  ques- 
tion, holds  the  doctrine  that  the 
legislature  may  authorize  a  munici- 
pal corporation  to  regulate  a  busi- 
nes  or  occupation  by  ordinance,  by 
the  imposition  of  a  tax  or  license 
fee,  only  the  regulation  and  tax  or 
fee  charged  must  not  be  unreason- 
able. If"  the  legislature  has  the 
coustitutinal  power  to  regulate  and 
license  an  occupation  indirectly, 
through  the  channel  of  a  munici- 
pal corporation,  it  certainly  has 
power  to  do  the  like  directly,  as  it 
has  done  in  the  act  under  consid- 
eration, and  without  the  interven- 
tion of  a  municipal  05  other  corpor- 
ation. 

But  the  decision  of  the  Supreme 
Court  in  the  45  O.  S.  is  directly  in 
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point  and  decides  the  questions  in 
this  case  adversely  to  the  claim  ot 
the  petitioners.  The  court  reviews 
the  legislation  and.  decisions  of  the 
Supreme  Court  on  the  subject  and 
shows  very  clearly,  I  think,  that 
the  General  Assembjy  -has  constitu- 
tional power  to  regulate  business 
or  occupations,  by  license,  and  to 
compel  the  payment  of  a  reasonable 
tax  or  fee,  by  imposition  of  a  fine. 
The  Judge  announcing  the  conclu- 
sions of  the  court  on  page  68  uses  the 
following  language:  "The  power 
to  tax  or  regulate  by  license  arises 
from  the  general  legislative  power 
given  by  section  i  of  article  2  of 
the  Constitution,  and  is  not  de- 
rived from  section  2  of  article  12. 
"The  latter  section  is  but  a  limita- 
tion upon  the  taxing  power,  and  it 
has  often  been  held  tl\at  the  require- 
ment of  this  section  is  simply  that 
the  taxes  upon  property,  as  such, 
shall  be  by  a  uniform  rule,  but  that 
this  does  not  impair  the  power  of 
the  General  Assembly  to  use  its 
discretion  when  the  burden  is  not 
placed  on  property.  Section  2  arti- 
cle 1 2  by  no  means  exhaustSuthe  tax- 
ing power." 

In  some  of  the  cases  decided  and 
indeed  in  the  case  in  45  O.  5.  the 
regulating  of  a  business  or 'occupa- 
tion by  license  ;  ad  the  imposition 
of  a. tax  or  fee,  by  law,  is  upheld, 
not  on  the  broad  ground  that  it  was 
within  the  general  powers  of  the 
legislature,  as  declared  by  the  con- 
stitution, to  levy  taxes  for  revenue, 
as  perhaps  it  might  have  been,  but 
on  the  narrower  ground,  that  a 
special  benefit  is  conferred  on  those 
who  follow  ah  occupation,  or  that 
the  occupation  imposes  special  bur- 
dens on  the  public,  or  is  injurious 
or  dangerous  to  the  public;  and  the 
General  Assembly  may  well  have 
had  one  or  more  of  these  grounds 
in  mind  when  it  enacted  the  law  in 
question,  "itinerant '  vendors,  of 
alleged  smoked,  damaged  or  bank- 
rupt stocks  of  wearing  apparel,  had 


become,  in  some  localities',"  an  in- 
tolerableandall-pervadingnuisance. 
Tljey  were  in  fact  very  prevalent. 
In  many  instances  the  vendors 
were^possessed  of  bona  jlcte  bank- 
rupt or  other  stocks  of  goods  and 
the  public  secured  bargains  really 
beneficial;  while  in  many  more  the 
vendors  vendors  were  unscrupulous 
swindlers  and  dangerous  to  the  un- 
suspecting public  in  a  high  degree. 
In  such  cases  the  public  was  at  the 
mercy  of  the  rascals,  and  many  a 
well  disposed  and  innocent  citizen 
was  misled  and  made  to  yield  up 
his  hardV  earned  ducats  for  a  mess  ot 
shoddy.  At  time?,  swindling,  in 
such  and  kindred  transactions,  be- 
come epidemic.  What  with  Bohe- 
mian Oats.  Redline  wheat,  alleged 
bankrupt  sales  of  wearing  apparel 
by  interant  vendors  and  other 
schemes  to  catch  and  trick  the  un- 
wary, 110  rest  or  safety  for  the  un- 
sophisticated was  to  be  found. 
Some  legislation  seemed  neces.sai  y 
to  protect  the  public  from  the  un- 
scrupulous itinerant  vendors,  and 
the  seeming  demand  for  legislative 
action  culminated  in  the  enactment 
of  the  law  which  is  said  to  be  u  1- 
constitutional.  May  not  the  law  be 
upheld  as  valid  and  constitutional, 
011  the  ground  that  it  regulates  an 
occupation  that  is  injurious  and 
dangerous  to  the  public,  if  not  up- 
on the  broader  ground  that  its  en- 
actment was  within  the  gen  ;*r-il 
powers  of  the  legislature  to  levy 
taxes  for  revenues?  The  Supreme 
Court  has  repeatedly  held  that  such 
legislation  is  not  in  contravention 
of  the  Constitution,  but  is  clear iy 
authorized  by  it;  at  least  so  in  cases 
and  under  conditions  whe  e  itisoem  >  % 
to  be  demanded  in  the  inteiest  of 
the  public,  as  protecting  jt  from  a 
prevailing  and  positive  evil. 

Adopting  the  language  of  Judge 
Spear,  in  45  State:  ."I  think  it 
may  safely  be  affirmed,  upon  both 
principle  and  authority,  that  the 
power  to  regulate  by  license  and  to 
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compel  payment  of  a  reasonable 
fee,  may  be  maintained  where  a 
special  benefit  is  conferred  at  the 
expense  of  the  general  public,  or 
the  business  imposes  a  special  bur- 
den on  the  public,  or  where  the 
business  is  injurious  to,  or  involves 
dnnger  to  the  public.  And  believ- 
ing that  the  exactions  required  by 
the  sections  of  law  in  question  here 
fairly  come  within  the  rule  thus 
stated,"  I  hold  the  law.  of  Aoril 
23»  i894» to  be  valid. 

The  prayer  of  the  applicants  for 
relief  is  denied  and  their  application 
dismissed. 

Meehan  &  Jourdan  for  Petitioner. 

G.  W.  Ross,  W.  H.  Kinden  & 
Theodore  Totten,  Contra. 
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CONSTRUCTIVE  NOTICE. 

Possession  of  Land  by  Grantor  Under  Con- 
tract Improperly  Recorded. 

(Huron  County  Circuit  Court,  April  Term, 
■So4.  Present :  Hmos.  C\  S.  Bcntley,  P.  J.,  C.  H- 
S\-ribncr  and  G.  K.  Hay  ties,  J.  J.) 

Marshal  W.  Lowe  vs  The  W.  & 
L.  E.  Ry  Co.  Appeal  from  Huron 
County  Common  Pleas  Court. 

(L,  owning:  a  farm  through  which  a  railway 
company  desired  to  construct  a  rail  roadV  executed? 
a  contract  in  iS8oMvherebv  he  agreed  toMcourey 
to  said  company  a  right  »f  way  over  said  property 
upon  con Jatioti'that  said  company  construct  an 
under  rattle  pass,  connecting  the  portions  of  the 
farm  divided  by  the  railroad.  In  1883,  after  the 
construction  of  ibe  cattle  pass,  in  apparent  con- 
formity with,  said  contract*  L.  conveyed  to  the 
railway  company  a  right  of  way  across  his  fsrra: 
the  deed  was  without  reservation  and  contained 
no  to  reference  to  the  cattle  psss\The  railroad  was. 
subsequently  *ol4a  under  foreclosure  proceed- 
ing* and  the , purchaser  sought  to  fin  up  the 
cattle  pass,  which  had  remained  in  possession  *>f 
L,  and  nis  heirs  from  the  time  of  its  construction, 
claiming  that  the  contract  for  its  construction 
having  been  recorded  in  a  record  of  deeds  was  of 
no  effect  it  gt>ing  to  subsequent  purchaser* 
notice  of  IS*  rights  under  rt:  and  that  possession, 
of  land  retained  by  the  grantor  after  he  has  made 
a  deed,  conveying  the  land,  is  not  notice  to  any 
purchaser  w ho  takes  from  his  grantee.  Held. 
that  L>'#  possession  was  not  inconsistent  with  hi* 
deed  to  the  railway  company  of  a  right  of  way 
for  railroad  purpose*  and  ^.tqat  therefore,  under 
the  general  rule  that  the  possession  of  lands  by  a 

Ker&on  in  constructive  notice  of  whaterer  right 
e  actually  basin  the  lands>  his  possession  was 
notice  to  those  who  subsequently  dealt  with  the 
land  in  question;  that  whether  or  not  the  rail  war 
company  could  be  reqnired  to  maintain  the  cattle 
pans,  the  original  contract  providing  only  for  its. 
construction,  it  had  no  right  to  fill  it  up. 

Such  a  ccnitract,  containing  stipulation*  to  he 
performed  by  the  Railroad  Co.,  though  signed 
only  by  the  party  of  the  first  part,  is  as  bind- 
ing as  though  officers  of  the  Railway  Co.  had  all 
signed  it.    ftp*  Lkobl  Nkws.) 

Bentxey,  J. 

Mr.  Lowe  brings  this  action  to 
obtain  an  injunction  against  the  de- 
fendant, the  Wheeling  &  Lake 
Erie  Railway  Company,  to'prevent 
the  company  from  filling  up  a  cer- 
tain cattle  pass  which  now  exists 
under  its  railway  track  connecting 
two  parts  of  the  plaintiff's  farm.. 
The  company  admits  that  it  is  its 
purpose  to  fill  up  the  cattle  pass 
and  denies  the  right  of  the  plaintiff 
to  the  injunctibn  forbidding  it  so  to 
do. 

The  case  being  appealed  to  this 
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court,  it  has  been  tried-  before  us 
upon  the  pleadings  and  statement 
of  facts  and  the  evidence  adduced, 
including  certain  records  from  the 
county  records  here. 

The  land  in  question,  the  farm  of 
the  plaintiff,  is  the  east  half  of  lot 
No.  147  of  the  4th  section  of  Town- 
send  township,  Huron  county, 
Ohio.  This  form  originally  con- 
tained about  100  acres  of  land.  In 
1880,  the  predecessor  of  the  defend- 
ant company,  the  Wheeling  &  Lake 
Erie  Railroad  Company,  desired  to 
construct^  its  line  of  road  through 
this   farm   and  applied,  to    Alpha 


"Know  all  men  by  these  presents, 
that  I,  Alpha  Lowe,  of  Townsend 
township,  in  the  county  of  Huron* 
state  of  Ohio,  in  consideration  of 
one  hundred  and  fifty  dollars  cash 
to  be  paid,  and  the  further,  consid- 
eration of  the  public  good  and  the 
benefits  which  will  accrue  to  me 
from  the  construction  of  the  Wheel- 
ing and  Lake  Erie  Railroad,  do 
agree  that  said  company  may  locale 
and  construct  its  road  .upon  or 
through  my  land  situate  in  the 
county  of  Huron,  Townsend  town- 
ship, state  of  Ohio,  and  described 
as  follows,  to-wit :  Being  the  east 
half  of  lot  Nb.  147,  in  the  4th  section 
Lowe,  the  father  of  the  present  jof  said  townshlpi  and  bcinR  the 
plaintiff,  who  then  owned  the  farm,  fam  on  wh{c!l  x   nmv   reside    saiil 


for  permission  so  to  do.     He  per- 
mitted   the    railroad    company  to 


company  to  construct  an  under  cat- 
tle  pass,  if    practicable,    also    oiie 


construct  -its    track    through    the ; over-Crossiug  at  grade,   and   if  the 
farm    and   entered   into  a    certain  I  ^  road  shall   be   umler   contract 


written  contract  with  it  bv   which  1 1 


!  or  process  of  construction  not  later 
he  so  permitted  it.     The  construe- j  than  two  years  from   this   datCi  T 

tion  of  the  road  seemed  to  require  a   hereb    covenant  and  aerce  for  the 


hereby  covenant  and  agree 
high  grade  across  this  farm  of  10  or  above  consideration  ou  demand  to 
12  feet  in  height  and   the   road   so  ,  conv:ey  to  said  collipany  for  railroad 

purposes  for  single  or  double  track , 


crossed  the  farm  that  it  left  to  the 
south  of  the  grade  a  part  of  the 
farm  of  7  or  8  acres  in  extent,  the 
rest  of  the  farm  being  upon  the] 
north  side  of  the  grade.  The  con- 
tract was  signed  by  Mr.  Lowe  only, 
and  sealed  "by  him,  but  when  ac- 
cepted by  the  railroad  company 
under  such  circumstances,  so  far  as 
the  contract  contained  stipulations 
to  be  performed  by  the  railroad 
company,  it  was  bound  to  perform 
them,  the  same  as  if  its  officers  had 
in  fact  signed  the  contract. 


The    contract  -  provides    as 
lows : 


fol- 


sixty-six  feet  in  width,  that  is  to 
say,  33  feet  on  each  side  of  the 
center  of  said  road,  as  the  sime 
may  be  located  or  constructed  by 
said  company  over  or  through  said 
land  by  a  good  and  sufficient  deed 
of  conveyance  to  *  said  company, 
stipulated  as  hereinbefore  and  after, 
and  binding  on  me  and  my  heirs 
and  assigns,  said  sum  to  be  paid  in 
full  before  possession  taken  and 
said  sum  to  cancel  a  claim  I  now 
have  against  said  company  for  ten 
dollars  for  injury  to  my  corn. 

In  witness  whereof,  I  have  here- 
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ui^kj  set  my  hand  and  seal  this  4th 
day  of  October,  1880. 

[seal.]  "Alpha  Lowe, 

"Attest,  R.  H.  Cochran,  W.  W. 
Graham.1' 

After  the  making  of  this  contract, 
this  grade  was  made  across  this 
farm  as  stated.  In  apparent  com- 
pliance with  the  contract  the  railroad 
company  did  construct  a  cattle  pass 
some  10  or  12.  feet  in  height  and 
with  a  clear  space  high  enough  so 
that  a  wagon  with  a  rack  might  be 
driven  through,  thus  creating  a 
pass  between  the  northerly  part  of 
the  farm  with  that  left  upon  the 
southerly  line  of  the  gfade. 

Thereupon  shortly  afterwards, 
when  the  railway  came  to  be  fenced, 
the  fence  was  made  with  reference 
to  the  use  by  the  land 
owner  of  this  cattle  pass 
in  connection  with  the  farm,  that  is, 
the  fences  upon  the  line  of  the 
road  were  turned  in  to  the  edges  of 
the  cattle  pass  on  both  sides  so  that 
there,  was  free  ingress  and  egress 
for  cattle  and  for  anything  that  the 
owner  wished  to  pass  through  there 
from  one  side  of  the  farm  to  the 
other.  That  situation  was  main- 
tained from  that  time  until  the  pres- 
ent, and  it  is  the  cattle  pass  thus 
built  and  maintained  that  the  pres- 
ent owner  of  the  right  of  way  de- 
signs to  fill  up. 

In  1883,  after  the  making  of  the 
cattle  pass  in  apparent  conformity 
with  the  stipulations  of  the  contract, 
Mr.  Lowe  made  a  deed  to  the  rail- 
road company,  and  as  its  terms  are 
important,  at  least,  a  portion  of  the 
terms,  and  as  the  deed  is  short,  I 
will  read  it : 

"Know  all  men  by  these  presents, 


that  we,  Alpha  Lowe  and  Maria 
wife  of  said  Alpha,  of  Townsend 
township,  Huron  county,  Ohio,  in 
consideration  of  the  benefits  to  ac- 
crue to  us  from  the  construction  of 
the  Wheeling  and  Lake  Erie  Rail- 
road and  the  sum  of  one  hundred 
and  fifty  dollars  in  hand  paid  by 
the  Wheeling  and  Lake  Erie  Rail- 
road Company,  here  receipted,  do 
give,  grant,  bargain,  sell  and  con- 
vey unto  the  said  Wheeling  and 
Lake'Erie  Railroad  Company,  its 
successors  and  assigns,  a  strip  or 
parcel  of  land  containing  one  and 
74-106  acres  more  or  less,  through 
the  land  of  said  grantor,  situate  in 
the  east  half  of  lot  No.  one  hundred 
and  forty-seven,  (147,)  section  four, 
(4.)  Townsend  township,  Huron 
county,  Ohio,  and  which  is  descrb- 
ed  as  follows: 

"A  strip  of  land  sixty-six  (66) 
feet  wide  commencing  at  the  east 
boundary  line  of  the  lands  of  John 
G:  Bott,  being  the  west  half  of  said 
lot  on  the  west,  and  thence  running 
southeasterly  to  the  west  boundary 
line  of  lot  No.  one  hundred  and 
forty-eight  (148)  in  said  section  on 
the  east..  Said  strip  or  parcel  of 
land  is  66  feet  in  width,  that  is  to 
say,  33  feet  on  each  side  of  the 
center  line  of  said  railroad,  as  .the 
same  is  located  through  said  land 
from  a  point  on  the  west  boundary 
line  of  said  land  to  a  point  on  the 
east  boundary  line  of  the  same  as 
above  described. 

"To  have  and  to  hold  said  de- 
scribed strip  of  land  to  said,  The 
Wheeling  and  Lake  Erie  Railroad 
Company,  its  successors  and  assigns 
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for  the   purposes   of  said   railroad 
and  as  its  right  of  way." 

Then  follows  the  release  of  dower 
by  Mrs.  Lowe  and  the  usual  for- 
malities in  the  execution  of  a  deed. 

vThis  deedf  being  delivered  to  the 
railroad  company,  was  shortly  there- 
after filed  for  record  and  duly  re- 
corded in  the  proper  volume  of 
records  of  deeds  of  this  county. 
Before  the  making  of  this  deed,  the 
railroad  company  had  mortgaged 
its  entire  line  of  property  to  cer- 
tain persons  in  the  East  for  a  large 
sum  of  money  borrowed,  and  that 
mortgage  was  duly  recorded.  After 
the  making  of  this  deed,  in  July, 
1884,  the  mortgagees  of  the  railroad 
company  began  an  action  in  the 
United  States  Court  for  the  north- 
ern district  of  Ohio,  eastern  division, 
against  the  railroad  company,  for 
foreclosure  of  this  mortgage,  and 
such  proceedings  were  had  in  that 
case  that  the  mortgage  was  fore- 
closed, and  the  property  thus  mort- 
gaged, ordered  to  be  sold,  and  on 
the  23rd,  day  of  April,  1886,  the 
Special  Master  Commissioner  ap- 
pointed by  the  United  States 
Court  in  that  proceeeding,  sold, 
under  the  decree  of  the  court,  the 
.  railroad  property  to  certain  three 
persons  named  as  trustees,  and 
those  trustees  afterwards,  for  a 
valuable  consideration,  on  the  25th, 
day  of  June,  1886,  conveyed  the 
property  thus  purchased  by  them 
to  the  defendant  in  this*  action, 
The  Wheeling  &  Lake  Erie  Rail- 
way Company. 

The  contract  in  question  given 
by  Mr.  Lowe,  was  recorded,  but  re- 
corded in  the  records  of  deeds,  and 


it  is  claimed  that  that  record  being 
in  a  volume  not  designated  by  the 
law,  is  of  no  moment  in  a  trial  of 
this  case;  that  is,  it  affords  no  con- 
structive notice  to  this  railway 
company  of  the  existence  of  such 
a  contract,  and  that  the  record  it- 
self is  not  receivable  in  evidene  for 
any  purpose;  and  it  is  claimed  that 
the  railway  company  as  well  as 
these  trustees  were  innocent  pur- 
chasers of  this  property;  that  they 
had  no  notice,neither  actual  nor  con- 
structive of  the  terms  of  this  con- 
tract, or  the  obligation  cff  the  rail- 
road company  to  either  construct 
or  maintain  this  cattle  pass,  and 
that  therefore,  whatever  the  rights 
of  Mr.  -Lowe  may  have  been  as 
against  the  original  railroad  com- 
pany, he  cannot,  assert  them  or  en- 
force them  as  against  the  present  rail- 
road company.  I  will  state  perhaps 
what  I  omitted  to  state,  that  Alpha 
Lowe  having  died,  the  title  to  the 
farm  descended  to  the  present  plain- 
tiff, Marshall  W.  Lowe,  or  was  con- 
veyed to  him  by  deed;  at  least, 
Marshall  W.  Lowe  now  stands  in 
the  place  of  Alpha  Lowe  as  to  this 
transaction. 

The  plaintiff  claims  that  what- 
ever may  have  been  the  effect  or 
want  of  effect  of  the  record  of  this 
contract,  yet  the  contract  was  made, 
and  that,  ever  sine  the  construction 
of  this  cattle  pass,  Mr.  Lowe,  the  * 
plaintiff,  or  his  father,  while  each 
respectively  held  the  title,  was  in 
the  actual  and  notorious  and  appar- 
ent possession  of  this  cattle  pass; 
that  it  connected  the  two  portions 
of  this  farm,  and  that  it  was  observ- 
able to  any  persons  who  came  with- 
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in  sight  of  the'  railroad  or  of  the 
farm  at  that  point,  and  that  there- 
fore such  possession  was  notice  to 
the  subsequent  purchaser  of  the 
railway  property. 

The  railway  company  deny  that 
that  was  constructive  notice  to  it 
and  it  also  alleges  that  the  contract 
itself  did  not  require  the  mainten- 
ance of  a  cattle  pass;  that  the  con- 
tract simply  required  a  cattle  pass 
to  be  constructed^  but  was  silent  as 
to  any  maintenance  of  it.  The 
counsel  for  the  railway  company, 
however,  admits  that  if  this  road 
were  still  in  the  possesion  of  the 
*  original  company  with  whoni  the 
contract  w'as  made,  it  would  have 
no  right  or  authority  to  fill  up  the 
cattle  pass;  that  although  it  had 
not,  in  terms,  contracted  to  main- 
tain it,  yet  it  could  not,  at  least,'  fill 
it  up.        - 

The  plaintiff  claims,  '  however, 
that  the  contract,  fairly  construed, 
requires  the  maintenance  as  well 
as  'the  construction  of  the  cattle  pass 
in  question.  " 

The -counsel  for  the  railway  com- 
pany, in  endeavoring  to  sustain  its 
position  regarding  the  want  of  con- 
bfructiv*  notice  by  possession,  cited 
this  rule;  thqt .  while  as  a  general 
thing,  it  is  true  that  actual  posses- 
sion of  real  estate  is  constructive 
notice  to  every  person  and  the 
world  as  to  any  real  rights  that 
the  possessor  has  in  the  real  estate, 
yet  that  there  ar£  exceptions  to  that 
rule  aud  ampng  them  is  this  ex- 
ception,— that  the  possession  of 
laud,  retained  by  the  grantor  after 
he  has  made  a  deed  conveying  the 
land,  is  not  notice  to  any  purchaser 


who  takes  from  his  grantee,  because 
having  granted  the  title  to  the  land, 
it  will  be  presumed  that  he  is  simply 
a  tenant  at  sufferance  of  his  grantee, 
and  that  a  subsequent  purchaser 
from  the  grantee  has  a  right  to  so 
assume;  but  while  that  is,  by  the 
great  weight  of  thfe  authorities,  the 
general  rule  of  law,  there  are  some 
cases  that  hold  otherwise,  apparent1 
ly  though,  not  the  majority.  As  a 
matter  of  interest,  I  would  say  that 
\\  would  seem  that  this  rule  is  not 
followed)' and  apparently  not  recog- 
nized in  the  cs|se  in  the  32  Me.t 
McLaughlin  vs  Sheppard\  nor  in 
case  of  51  Maine  161,  the  case  of 
Boggs  Vs  Andrews\  nor  in  a  certain 
California  case. — I  think'  it  is  25 
California,  nor  in  a  case  in  the  89 
Illinois  y  page  460,  nor  in  the  107 
Illinois  y  page  136,  and  the  matter 
is  also  noticed  in  the  2nd  Leading 
cases  in  Equity,  page  184. 

Now,  this  general  rule  rests  upon 
this  proposition,  that  the  grantor 
of  a  deed  cannot  claim  possession 
in  conflict  with  the  terms  of  his 
deed;  that  where  he  is  found  in 
conflict  with  the  terms  of  his  deed; 
it  may  be  presumed  that  he  is 
simply  a  tenant  at  sufferance,  and 
such  possession  is  not  notice  to 
those  who  subsequently  deal  with 
the  grantee  regarding  the  land. 
And  the  question  now  is*  whether 
in  this  case,  the  facts  bring  the 
parties  within  the  operation  of  this 
rule. 

I  call  attention  to  the  terms  of 
the  deed.  It  is  a  deed  which  grants 
in  the  granting  clause  to  the  rail- 
road company  this  strip  of  land;  but 
in  the   tenendum  clause   it   recites, 
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"To  have  and  to  hold  said  described 
stip  of  land  to  said,  The  Wheelhig 
and  Lake  Erie  Railroad  Company, 
its  successors  and  assigns, 'for  the 
purposes  of  said  railroad,  ajid<  as  its 
right  of  way?' 

The  scope  and  title  then, '  w£  tch 
the  railroad  company  took  to  that 
land  was  the 'title  for  the  purposes 
of  its  railroad,  and  as  its  right  of 
way.  It  was  then  not  in  every 
sense  an  absolute  deed  of  the  whole 
property  for  any  purpose  whatever 
for  which  the  railroad  company 
might  see  fit  to  use  the  land,  but  for 
the  purposes  recited. 

Now  if  this  possession  which  the 
grantor  so  retained  in  the  land'  was 
in  conflict  with  the  terms  of  his 
deed,  his  possession  would  come 
under  the  general  rule  which  I 
have  mentioned,  and  as  against 
subsequent  purchasers  ingoodfakh, 
from  his  grantee,  he  could  not 
claim  that  his  possession  was  con. 
structive  notice.  But  was  the 
possession  which  he  retained  and 
which  he  had  all  these  years  in  con- 
flict with  the  terms  of  his  deed  ? 

It  is  not  claimed  in  this  action, 
by  the  defendant,  the  railway  com- 
pany, that  the  vkse  of  this  cattle 
pass  is  inconsistent  with  the  use  of 
this  land  for  the  purposes  of  its 
railroad,  and  as  its  right  of  way;  it 
makes  no  such  claim  as  that  either 
by  pleading, .  or.  by  proof  offered, 
but 'it  simply  assumes  the  absolute 
right  to  fill  it  up  regardless  of  the 
want  of  any  necessity  for  so  doing 
for  the  purposes  of  its  railway. 

It  is  a  matter  of  common  knowl- 
edge that  these  passes  are  frequent- 
ly constructed  and  maintained   un- 


der railway  grades,  and  it  is  a  use 
that  is  entirely  consistent  with  the 
use  of  the  right  of  way  for  railway 
purposes,  and  when  the  plaintiff 
is  allowed  to  retain  such  possession 
of  so  much  of  a  mere  right  of  way, 
his  possession  is  not  in  conflict  witJi 
the  terms  of  his  deed,  and  it  is  con- 
sistent with  it,  just  as  consistent  as 
is  his  right  to  an  over  pasSr  or  as 
the  rights*  of  any  person  to  whom 
the  railway  company  might  allow  a 
pass  under  its  grades. 

Among  the  cases  cited  in  support 
of  this  general  rule,  that  the  grantor 
cannot  claim  that  his  subsequent 
possession  of  the  land  granted,  in 
conflict  with  the  terms  of  his  deed 
is  constructive  notice  to  the  world, 
are  many-ca^nfrom  Michigan,  and 
no  state  hold*  any  firmer  to  this 
doctrine  as  appears  from  the  re- 
ports, than  that  state,  yet  in  a  case 
which  occurs  in  the  iBt/t,  Michigan 
page  367,  in  the  opinion  on  page 
377  and  378  is  this  language:  "The 
counsel  for  plaintiff  in  error  relied 
upon  Palmer  vs  Anderson,  8  Michi- 
gan, 395,  and  Dawson  vs  Dunbar 
&  Company,  15///,  Michigan,  489, 
to  show  that  where  the  grantor  re- 
mains in  possession  after  convey- 
ance, he  is  to  be  regarded  as  hold-  . 
ing  under  his  grantee  and  not  by 
any  other  claim. 

"Those  cases  hold  that  such  pos- 
session after  conveyance  is  not 
notice  of  any  other  claim  as  against 
third  persons;  but  they  do  not  hold 
that  it  is  incompatible  with  dny 
other  right  as.  against  the  grantee* 
if  any  such  existed,  and  is  not  ih: 
consistent  in  fact,  with  the  exist- 
ence of  the  grant."  ' 

Now,  these  cases  \ie   think,   rec- 
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ogiiize  this  distinction  that- 1,  have 
endeavored  to  point  out.  So  that 
leaves  the  operation  of  the  other 
general  rule,  which  is  not  denied, 
that  the  possession  of  lands  by  a 
person. is  constructive  notiqe  of 
whatever  right  he  actually  has  in 
the  lands  and  for  the  disposition  of 
this  case,  it  is  not  ^necessary  to  de- 
„  cide  whether  or  not  this  contract 
should  be  construed  as  requiring 
the  railway  company  to  maintain  a 
pass.  It  is  sufficient  to  show  that 
the  contract  required  the  -company 
to  make  it,  in  the  first  instance,  and 
following  from  that  necessarily 
would  be  the  impropriety  aiid  il- 
legality of  Jheact  of  the  company 
to  fill  up  the  pass,  the  company 
that  was  bound  by  this  contract'  to 
make  it,  so  that  the  original  rail- 
road company  would  have 
had  no  right  whatever  to 
hll  up  this  pass,  even  if  it  was  not 
bound  actually  to  maintain  it,  that 
is,  to  keep  it  in  order  etc.,  and  the 
plaintiff  being  in  possession  at  this 
•time,  at  the  time  of  the  sale  and 
purchase  of  this  property,  we  think 
such  rights  as  he  would  have  in 
the  premises  as  against  the  railroad 
company,  might  be  maintained  not- 
withstanding the  purchase  of  the 
property  by  the  railway  company. 
This  contract,  whatever  may  be 
the  requirements,  whatever  acts  it 
might  require,  in  the  first  place,  is 
continuing  so  far  as  it  was  not  per- 
formed by  the  making  of  the  deed, 
as  far  as  the  grantor  is  concerned, 
and  in  this  connection,  attention  is 
called  to  the  case  of  Reed  vs  Sykes, 
*  27M  Ohto  State, tiiethird  paragraph 
of  the  syllabus  being :  "The  coven- 
ants of  the  vendee  contained  in 
such  contract  of  sale,  to  assume 
and  pay  off  said  mortgage  as  part 
payment  of N  the  purchase  money, 
are  neither  performed,  satisfied, 
surrendered,  nor  merged  by    the 


mere  conve3?ance  to  him  by  the 
vendor,  in  the  absence  of  anything 
in  the  deed,-  cr  the  acts  of  the 
parties  showing  that  such  coven- 
ants of  the  vendee  have  been  in 
fact  performed  or  satisfied." 

Again  in  45  Ohio  State,  the  case 
of  Brumbaugh  vs  Chapman,  page 
368',  in  the  opinion  of  the  court,  on 
page  375,  speaking  of  this  matter, 
this  is  said :  "The  case  of  Reed  vs 
Syfces,  27 th>  Ohio  State,  285,  cited 
to  us,  is  quite  different  *from  the 
one  presented  by  the  record  before 
us,  and  is  not  in  conflict  with  what  - 
has  just  been  announced.  It  was 
there  simply  held, that  the  deed  did 
not  execute  a  prior  agreement  of  the 
vendee  to  assume  and  pay  an  exist- 
ing lien  upon  .the  property,  that 
had  been  assumed  *  by  the  vendee 
as  part  of  the  purchase  money.  .  .  . 
As  a  rule^the  deed  dees  not  exe- 
cute any  of  the  stipulations  of  the 
vendee  as  to  the  consideration  to 
be  paid  for  the  property.  Its  office 
is  to  execute  the  agreement  on  the 
part  of  the -vendor,  and  the  learned 
judge,  in  delivering  the  opinion  in 
that  case,  was  careful  to  observe 
this  distinction,  in  the  use  of  the 
language :  'The  obligation  to  pay 
the  purchase  money  was  not  merged 
by  the  deed,  which  was  only  in 
performance  on  the  vendor's  part.  . 
.  .  The  convenant  to  convey  is  per- 
formed by  the  conveyance;  but  con- 
venants  relating  to  other  things 
than  a  mere  conveyance,  are  not 
thus  performed." 

Now,  in  view  of  the  open  and 
notorious  character  of  this  posses- 
sion and  all  the  circumstances  at- 
tending it,  we  think  it  would  be 
grossly  inequitable  for  the  railway 
company  to  be  allowed  to  fill  up 
this  cattle  pass,  and  the  finding  and 
decree  of  the  court  will  be  in  favor 
of  the  plaintiff  and  against  the  de- 
fendant. 

Andrews  Bros,  for  plaintift. 

Swayne,  Swayne  &  Hayes  and 
S.  A.  Wildman,  for  defendant. 
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U.  S'.  Circuit  Court. 


PATENTS. 

Assembling  of  Old   Elements,  Well  Known 
to  the  Art.    Bill  Dismissed. 

(In  the  Circuit  Court  of  the  United  State*  for 
Northern  District  of  Ohio.  Western  Division. 
June  Term,  1894.  Present,  Hon.  Augustus  ]. 
Rirkft.) 

Harbrand  Company  vs  John  H. 
Merrill  et  al.  -  In  equity.     Decision 
June  29,  £894. 
Ricks,  J. 

This  is  a  suit  in  equity  for  an  in- 
fringement of  letters  patent  of  the 
United  States,  No.  277, 725,-  cover- 
ing improvements  in  running  gear 
for  vehicles,  granted  May  15th, 
*883,  by  the  complainant,  as  the 
assignee  of  Jacob  Harbrand. 

The  bill  avers  title  in  the  com- 
plainant, and  charges  infringement 
against  the  defendant,  and  prays 
for  an  injunction  and  an  accounting. 
The  defendants  by  their  answer  ad- 
mit that  the  letters  patent  in  suit 
were  issued  as  averred  in  the  bill, 
but  deny  that  Jacob'  Harbrand  was 
the  original  and  first  inventor  of 
the  subject  matter  thereof,  and  that 
the  same  was  not  known  or  used 
before  its  alleged  invention.  The 
answer  also  sets  up  by  way  of  de- 
fense eighteen  United  States  pat- 
tents  as  anticipatory,  all  but  one  of 
which  have  been  offered  in  evidence 
by  the  respondents;  also  alleges  use 
by  six  witnesses  and  a  knowledge 
of  the  invention  by  nine  others, 
prior  to  the  date  of  the  patent  in 
suit.  But  of  these  persons,  15  in 
all,  only  one  is  called  to  the  stand, 
and  he  testifies  as  to  his  knowledge. 
The  issues  thus  presented  by  the 
pleadings,  are:  first,  whether  the 
patent  is  valid,  in  view  of  the  prior 


state  of  the  art;  and  second, 
whether  it  is  infringed  by  the  de- 
fendants. 

It  appears  from  the  complainants 
exhibit  "File  wrapper  and  con  tents'* 
that  on  the  25th  day  of  -May,  1882, 
an  application  in  due  form  of  law 
was  filed  in  the  patent  office,  play- 
ing for  the  letters  patent  set  forth 
in  the  bill.  Said  original  applica- 
tion contains  six  claims.  The  first, 
broadly,  for  a  rear  king-bolt;  the 
second,  identical  with  the  present 
second  claim  of  the  patent;  the 
third  and  fourth  claims  for  upper 
and  lower  fifth  wheel  plates  respec- 
tively, having  their  faces  grooved; 
the  fifth,  for  an  upper  plate  having 
a  front  eye  and  a  rearwardly  extend- 
ing arm;  and  the  sixth,  for  connec- 
tion between  the  rear,  axle  and  the 
reach;  also  a  new  claim,  which  was 
substantially  a  re-statement  of  claim 
five. 

Of  these  claims,  the  first,  fifth, 
and  sixth  and  said  new  claim  were 
canceled  by  the  applicant,  those  re- 
maining being  re-numbered  and 
officially  allowed.  Subsequent^, 
however,  the  case  was  by  the  ex- 
aminer withdrawn  from  issue,  and  , 
reference  having  been  found  for 
claims  two  and  three  in  a  patent  to 
10th  of  March,  1869,  No.  S7429, 
whereupon  all.  claims  were  erased, 
anc  the  present  claims  of  the  patent 
substituted.  One  change,  it  will 
be  observed,  was  the  original  second 
and  it  was  canceled  simply  for  the 
purpose  of  presenting  the  claims  in 
consecutive  order  and  more  concise 
forni. 

The  defendants  are  dealers  in 
vehicles  and  in  the  usuat  course  of 
their  business  purchased  a  buggy 


TOUCDO  LEGAL  NEWS. 


from  the  Franklin  Buggy  Co.,  of 
Columbus,  Ohio.  It  had  on  it  the 
fiith  wheel  complained  ofr  which 
had  been  made  tinder  a  license  from 
the  patentee,  Charles  A.  Behjen, 
whose  patent,  No.  440871  is  in  evi- 
dence. 

The  object  the  inventor  had  in 
view  in  his  patent  is  perhaps  as 
fairly  stated  in  his  specifications  as 
he  can  claim.  It  was  a  combina- 
tion of  elements  of  existing  patents 
or  what  was  known  to  the  art,  so  as 
to  give  him  a  fifth  wheel,  in  which 
the  king-bolt  should  come  behind 
the  axle,  for  the  double  purpose  of 
giving  it  a  location  where  it  could 
be  easily  applied  and  removed,  and 
so  that  all  the  parts  comprising  the 
front  gear  are  firmly  and  properly 
connected  together  without  the 
necessity  of  cutting  or  boring  the 
axle  and  head  block,  thereby  im- 
pairing the  strength  of  the  same. 
By  this  construction  the  complain- 
autsinsists  that  the  running  gear 
can  turn  in  a  shorter  space,  and  the 
wheels  can  be  moved  farther  apart 
than  others  in  common  use,  making 
it  more  convenient  to  get  in  and 
opt.  These  are  the  substantial  and 
practical  results  he  started  out  to 
accomplish.  He  found  as  known 
to  the  art  at  the  time  of  his  inven- 
tion everv  element  of  his  combina- 
tion, andin.niany  patents  in  evi- 
dence the  same  connection  he  has 
made. 

In  his  first  claim  he  says :  "In  a 
running  gear  for  vehicles  a  combi- 
nation with  the  ^fifth  wheel  plates, 
axle,  head  block  and  reach,  of  the 
king  bolt,  connecting  said  fifth 
wheel  plates  in  rear  axle  and  head 


block  to.  an  arm  or  stay  extending: 
from  the  reach  and  secured  to  the 
upper  fifth  wheel  plate,  as  and  for 
the  purpose  sec  forth." 

I  have  read  the  evidence  care- 
fully, and  have  examined  patents 
and  models  exhibited,  and  I  do  not 
think  the  complainant's  assembling 
of  the  elements  he  has  put  in  his 
patent  involve  invention.  I  am 
confirmed  in  this  conclusion  by  the 
fact  that  fifth  wheels  hav£  not  been 
constructed  under  his  patent,  or  put 
upon  the  market  and  used.  While 
that  is  not  a  legal  test  of  the  claim 
of  invention,  it  is  evidence  that 
there  is  something  lacking  in  the  de- 
vice to  make  it  practicable  and  mer- 
chantable. There  are  few  devices 
more  commonly  used  tblan  these 
fifth  wheels  on  vehicles.  Those 
are  in  daily  and  constant  use  and  if 
a  new  and  useful  invention  in  this 
line  is  claimed,  but  not  practically 
used,  it  is  a  fact  that  may  \yell 
challenge  scrutiny  and  draw  exam- 
ination to  the  invention  claimed. 
The  result  of  this  examination  con- 
vinces me  that  all  the  combination 
made  of  the  elements  at  the  time 
well  known  to  the  art,  had  been  in 
fact  made  before  and  put  into  use. 
The  invention  claimed  is  but.  one 
step  in  a  series  of  improvements, 
so  that  the  patent  must  be  restrict- 
ed to  the  precise  arrangement  and 
form  of  the  parts  as  described  and 
for  the  purpose  indicated.  Bragg 
vs  Fitch,  121  U  6".,  478.  So  when 
j  we  go  through  the  .different  ele- 
ments— the  upper  and  lower  plates, 
the  manner  iii  which  they  are  fast- 
ened, axles,  head  block,  the  rear- 
wardly    extending    arm,    and    the 
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manner  in  tvhieh  it  is.  fastened,  and 
the  upper  fifth  wheel  plate — we 
find  them  old  elemets,  and  com- 
bined only  as  the  skilled  workman 
would  readily  do  it,  but.  not  so  as 
to  use  the  invention,  when  you  re- 
strict the  combination  as. the  pat- 
entee has  defined  it. 

I  see  no  way  in  which  this  bill 
can  be  maintained,  if  the  claims 
are  construed  tyroadty  as  the  com- 
plainant contends,  the  invention  is 
.fully  disclosed  as  the  former  art, 
and  if  complainant  is  limited  to  the 
construction  shown  and  described, 
there  is  no  infringement. .  This  is 
true  as  to  both  claims. 

The  bill  will  therefore  be  dis- 
missed a(  complainant's  costSr 

HOT  AIR  PIPES. 

Thomas  J.-  Bradbeer,  et  al.,  vs 
Ernst  A.  Eversman,  et  al.  In  equity. 
Decision,  June  50th,  i&g^ 
Ricks,  J. 

This  is  a  suit  for  infringement  of 
letters  patent  of  the  United  Sates, 
No.  390438,  granted'to  Thomas  B? 
Bradbeer,  dated  the  second  of  Octo- 
ber, 1884,  for"  hot  air  flue.- 

The  compl&intant  limits  his  pat- 
ent to  a  single  clairii,  which  is  de- 
scribed as  follows: 

"A  hot  air  pipe,  consisting  of  an 
inner  hot  air  flue,  an  outef  air  flue. 
The  inner  wall  beveled  outward 
and  the  outer  wall  beveled  inward, 
at  one  extremity,  and  the  metal  of 
each  engaged  with  the  other,  form- 
ing a  perfect  folse  wall  at  the  ex- 
treme end  of  the  pipe.  Said  pipe, 
at  its  opposite  end,  having  the  in- 
ner and  outer  walls  united  by  a 
separate  thickness  of  metal  extend- 


ing from  the  extreme  edge  of  the 
outer  wall,  passing  downward  be- 
tween the  walls  a  short  distance 
thence  across  a'ftd  outward  again  to 
the  extremity  of  the  inner  wall,  and 
perforated  along  its  bottom  or  cross.- 
wall  portion,  whereby  there  is  form- 
ed a  mortised  cavity  of  double 
thickness,  substantially  as  de- 
scribed." 

The  prior  art  showed  the  use  of 
double  pipe  for  hot  air  furnaces- 
This  pipe  was  .not  made  in  sections 
ih  fixed  length,  but  was  generally 
made  to  order  after  measurement; 
so  that  it  was  not  manufactured  in 
large  quantities  and  carried  in  stock, 
or  sold  to  dealers  in  that  way.  When 
furnished  in  quantity,  a  slight  joint 
was  put  in  the  center  of  the  long 
sections,  with  stays. 

Iu  this  condition  of  the  art  the 
complainant's  patent  was  allowed. 
He  lfad 'claimed' more  in  his  origi- 
nal application  thata  his  single  claim 
allowed;  but  that  was  granted,  and 
for  the  particular  construction 
claimed.  Under  this  patent  the 
trade  jn  hot  air  pipes  became  com- 
mon/then: The  pipe  Was  made  in. 
sections.  Its  construction  was  such 
as  to  make  it  firm;  Safely  handled, 
and  easily  put  together  by  any 
proper  workman „  and  made  in  short 
sections,  so  as  to  be  used  in  all 
kinds  of  buildings.  Complainant's 
experts  set  forth  these  advantages 
fully,  and  they  seemed  to  be  sup- 
ported by  air  examination  of  the 
exhibits  offered  at  the  hearing. 

The  defendant  produced  exhibits 
of  prior  patents;  but  while  some  of 
them  show  pipes  fpr  carrying  hot 
air,  doubled,  necessarily  they  show 
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a  construction  suchas  complainant's, 
embracing  the  advantages  claimed. 
There  is  proof  as  to  prior  use,  but 
as  no  notice  of  such  prior  use  was 
set  out  in  defendant's  answer,  evi- 
dence as  to  such  use  isinadmissahle, 
and  cannot  be  considered,  by  the 
court. 

The  invalidity  of  complainant's 
patent  must  be  limited  to  the  re- 
stricted process*  or  Manner  of  its 
manufacture,  as  he  has  described  it. 
This  does  not  seem  to  have  been 
anticipated  in  any  of  the  patents 
offered  in  evidence  by  the  defen- 
dants. The  claim  to  validity  is 
therefore  established.  It  rests  on  a 
slender  basis,  but  sufficient  to  justi- 
fy the  court  in  holding  the  patent 
valid. 

The  defendant's  pipe  bears  a 
close  imitation  to  that  of  complain- 
ant, but,  as  stated  before,  complain, 
ant's  patent  must  be  limited  to  the 
particular  constuction  described.  It 
trails  for  inner  and  outer  walls,  bev- 
eled outwardly  and  inwardly,  and 
engaged  at  the  extreme  end  of  the 
pipe  by  a  cross  wall  perforated. 
But  there  is  no  bevel  in  the  defend- 
ant'a*  pipe.  The  exhibits  do  not 
show  such  a  bevel,  and  the  witness 
who  made  the  machinery  for  de- 
fendants testified  that  it  was  not 
made  to  bevel  the  tin. 

Defendants'  counsel  has  fairly  set 
in  parallel  columns  the  respects  in 
which  the  two  pipes  differ,  and  that 
contrast  is  here  set  forth. 

complainant's  pipe. 
The  walls  are    beveled    toward 
each  other  to  form  a  slip  end. 

Both  walls  are  slotted  so  as  to 
form  perforations  when  the  edges 
are  engaged  together. 


The  perforations  are  at  the  ex- 
treme slip  end  which  rests  directly 
upon  the  diaphragm  in  the  socket 
end  of  the  adjacent  pipe  and  has  no 
other  support, 

"The  joint  is  formed  by  simply 
telescoping.    The  walls  of  the  slip 
end  both  pass  into  the  socket  be- 
tween the  walls  ofthe  socket  end. 
defendants'  pipe. 

The  walls  are  bent  inward  at 
right  angles  leaving  the.  walls  other* 
wise  in  parellel  planes. 

Only  the  inner  wall  is  cut  to 
form  perforations. 

The  extreme  end  ofthe  pipe  is  a 
solid  tenon  or  ribr  as  it  is  called  in 
defendants' claims  and  the  slip  end 
has  four  distinct  supports. 

The  walls  of  the  slip  end  do  not 
pass  between  the  walls  of  the  socket 
end  at  all,  and  the  joint,  is  formed 
by  an  entirely differentconstruction, 
to-wit: 

The  solid  tenon  and  an  unperfor- 
forated  mortise,  andthe  close  fitting 
rectangular  supports. 

For  these  reasons  I  do  not  think 
the  defendants'  pipe  is  an  infringe- 
ment of  the  pipe  covered  by  the 
patent. 

There  may  be  a  decree  entered 
sustaining  complainant-s  patent, 
but  finding  no  infringement. 

APPEARANCE. 


(In  the  United;  State*  Circuit  Court  for  the 
Northern  District  of  Ohio,  Western  Division. 
Present,  Hon.  Augustus  J.  Ricks). 

Benson  Bidwell  et  al  vs  The  To- 
ledo Consolidated  Street  Railway 
Company.  Motion  lo  make  parties 
defendant.  Decided  June,  13,  1894. 
Ricks,  J. 

This  is  a  motion   by  the  <x>m- 
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plainants  to  make  ths  Thompson 
Houston  Co.  and  the  General  Elec- 
tric Co.  defendants  to  the  supple- 
mental bilL  The  motion  proceeds 
upon  the  theory  that  the  parties 
have  already  actually  entered-their 
appearance  in  court,  the  first  by 
virtue  of  a  contract  ntade  between 
the  Thompson-Houston  Co.,  the 
vendors  of  certain  patented  appli- 
ances to  the  Toledo  Consolidated 
Street  Railway  Co.,  the  user  of 
such  appliances,  and  second,  by 
reason  of  the  conduct  of  the  Gen- 
eral Counsel  for  the  Thompson- 
Houston  Co.  in  appearing  for  that 
company  in  the  Mtigation, 

This  motion  and  claim  isvfitet  sup- 
ported by  an  alleged  interview  be- 
tween a  reporter  of  the  Blade,  in 
this  city,  and  Mr.  Lang,  the  gen- 
eral manager,  I  ""believe  he  is,  of 
the  defendant,  the  Consolidated 
Street  Railway  Co.  In  that  inter- 
view Mr.  Lang's  attention  was 
called  to  the  suit  brought  against 
the  defendant  by  Mr.  Bid  well,  and 
he  averred  in  reply  to  the  inquiries 
that  "the  suit  was  a  matter  of  very 
small  concern  to  the  Toledo  Con- 
solidated Street  Railway  Co.,  as  it 
had  a  contract  with  the  Thompson- 
Houston  Co.  to  protect  it  in  the  use 
of  its  electrical  appliances,  and  that 
that  company  had  agreed  to  hold 
the  Consolidated  Street  Railway 
Co.  harmless  and  safe,  by  virtue  of 
that  contract.  And  in  the  next 
place,  by  reason  of  certain  aver- 
ments or  statements  made  by  Mr. 
Hyde,  who,  it  is  alleged,  has  ap- 
peared in  the  case  as  general  coun- 
sel for  the  Thompson-Houston  and 
General  Electric  Co. 
1    The  interview  with  Mr.  Lang  is 


verified  as  to  the  accuracy  of  it  by 
a  young  lady  who  was  reporting 
for  the  Blade  at  the  time,  who 
makes  an'affidavit  that  in  substance 
that  interview  was  correctly  re- 
ported. And  the  affidavit  of  the 
complainant  is  on  file  as  to  the  state- 
ments made  by  Mr.  Hydej  in  which 
he  was  asked  to  stipulate  for  the 
allowance  of  a  certain  matter  to  be 
filed  as  evidence  in  the  case,  in 
which  he  said  if  he  appeared  here 
for  himself  he  might  consent  to  it, 
but  that  as  he  appeared  for  the 
Thompson-Houston  Co.,  he  was  ob- 
liged to  act  under  his  instructions, 
and  in  that  relation,  and  for  -that 
reason,  he  refused. 

*  It  is  not  claimed  that  the  Thomp- 
son-Houston Co.,  or  the  General 
Electric  Co.,  were  made  parties' de- 
fendant in  the  original  bill.  Of 
course,  where  a  party  is  named  as  a 
defendant  in  the  original  bill,  and 
he  appears  and  enters  his  appear- 
ance for  the  purpose  of  contesting 
the  jurisdiction  or  the  regularity  of 
the  service  of  process,  uuder  that 
theory  that  it  takes  but  very  little 
to  make  an  appearance;  but  when  a 
party  is  not  named  as  a  defendant 
in  the  record — not  -made  a  defend- 
ant in  the  bill  or  in  the  petition — 
it  requires  at  least  a  full  and  ex- 
plicit intent  andvoluntaiy  appear- 
ance on  the  part  of  such  person, 
before  he  can  be  •  held  to  have  en- 
tered his  appearance  and  become  a 
party  to  the  bill;  because  it  is  a 
waiver  of  a  certain  exemption  and 
non-liability  to  suit.  The  courts 
have  always  held  that  that  may  be 
done. 

The  exemption  from  service  of 
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process  can  be  waived  by  a  party, 
and  he  can  voluntarily  enter  his  ap- 
pearance, and  acquiesce  in  tlie  jur- 
isdictioh'of  the.qourt;  but  that  must 
always  be  don* .  voluntarily,  arid 
made  with  thfe  consent  and  by  the 
authority  of  the  party  whom .  the 
counsel  proposes  to  represent. 

Jn  this  case  the  _  appearance  of 
Mr.  Hyde  is  fully  explained  by  the 
affidavit  of  Mr.  .Ream,  vice-presu 
dent  of  the  Consolidated  Street 
Railway  Co.,  who  says  it  was  done 
in  pursuance  of  the  request  of  Mr. 
Bajtort  §mith,.who  was  the  general 
counsel  of  the  defendant  company, 
but  who  did  not  claim  to  be  speci- 
ally advisei  or  familiar  with  the 
practicje  in  patent  cases;  and  inas-* 
ninth  as  this  litigation  involved 
the  consideration  of  the  validity  of 
patents,  he  asked  his  client  to  em- 
power him.  to  employ  counsel  of 
more  experience  in  the  practice  in 
this  class  of  litigation;  and  author- 
ity was  given  him  to  employ  Mr. 
Hyde  to  appear  a>  counsel  fer  .the 
Consolidated  Street  Railway.  Co. 
Therefore  it  is  fairly  and  abundant- 
ly, and  without  any  doubt  of  any 
kind,  that  Mr.  Hyde's  appearance 
in  the  case  is  fully  explained,  and* 
by  the  most  explicit  authority,  as 
counsel  for  the  Consolidated  Street 
Railway  So.,  aud  that  alone. 

I  am  not  prepared  to  say,  even 
admitting  the  fact  that  there  *as 
such  a  contract,  between  »  the 
Thompson-Houston  and  .General 
Electric  Co/and  Consolidated  Street 
Railway  Co.,  but  that  H  would  not 
be  authorized  to  have  its  counsel 
appear  here  to  make  a  defense  as 
to  the   non«-use   and   non-infringer 


meut  of  patents  by  reason  of  its 
I  having  sold  certain  articles  to  the 
defendant.  "It  is  a  familiar  princi- 
ple that  the  party  in  possession  of 
land,  where  he  holds  it  under  a 
warranty,  and  suit  is  brought  to 
dispossess  him,  may  bring  in  the 
warrantor  and  make  him  defend  the 
title.  *  Iain  not  sure  that  under  a 
warranty  a"nd  guaranty  of  title,  and 
the  right  to  use  patented  appliances, 
the  vendor  may  not  send  his  coim^ 
sel  in  a  case  for  infringement  to 
make  defense  for  and  in  behalf  of 
the  defendant. 

It  is  .true  that,  where  a  party  is 
sued  as  agent  of  the-  vendor,  and 
the  vendor  come  in  with  his  coun- 
sel and  makes  a  defense,  he-does  it 
not  for  the  defendant  himself,  who' 
is  ..sued,  but  independent  of  the; 
agency,  but  becomes  a  part}'  to  the 
action.  t  And  that  is  the  case  relied 
upon '  in  41  Fed.  Rep.,  of  Eagle 
Manufacturing  ,  Co.  vs  Miller.  In 
that  case  the  defendants' were  the 
agents  of  the  Masssillon  Co.  at  the 
place  where  the  y  were  sued.  They 
were  sued  as  agents  of  the  Massil-  - 
Ion  Co.  The  Massillon  Co.  were  in 
fact  defendants  in  the  suit.  They 
appeared  there  by  counsel.  Judge 
Shearer  says  in  his  opinio»n  that  "it 
appears  from  the  record  that  the 
Massillon  Co.  appeared  in  the  case 
by  their  counsel;  they  were  the  real 
defendants  in  the  suit."  But  he 
declined  to  allow  thein  to  be  made 
parties  by  supplemental  bill,  but 
ordered  that  the  decree  should  recite 
the"  fact  that  the  Massillon  Co.  ap- 
peared there  by  their  counsel,  and 
conducted  the  proceedings,  and 
were  therefore  bound  by  the  litiga- 
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tion..and  by  the  result  of  the  case. 
So  that  case  is  quite  different  from 
this  case.  In  this  case  there  is  no  one 
here  authorized  to  represent  the 
Thompson-Houston  Co.  as  defend- 
ant in  the  case.  On  the  contrary, 
the  presumption  which  might  arise 
from  the  appearance  of  their  general 
counsel  is  rebutted  by  the  positive 
affidavit  of  Mr.  Ream  that  he  .  is 
here  in  the  employ  of  the  Toledo 
Consolidated  Street  Railway  Co., 
employed  at  the  request  of  its  gen- 
eral counsel  for  the  reason  named. 
We  think  the  appearance  of  Mr. 
Hyde  is  fully  and  satisfactorily  ac- 
counted for.  He  is  not  in  the  case 
as  the  representative  of  the  Thomp- 
son-Houston Co.  and  the  General 
Electrical  Supply  Co.,  but  as  the 
assistant  counsel  of  the  Toledo 
Consolidated  Street  Railway  Co.  Sq 
that  upon  both  of  these  grounds  if 
seems  to  me  that  the  complainants 
are  wholly  unable  to  show  any  right 
to  make  these  companies  parties  to 
the  bill. 

It  is  not  claimed  that  they  could 
be  brought  in  here  by  process;  they 
are  non-resident  corporations;  and 
under  the  act  of  March  3,  1887, 
they  could  not  be  sued"  in  this  dis- 
trict, even  iffouud  in  the  district, 
being    non-resident     corporations. 

The' grounds  of  the  motion  pro- 
ceeding entirety  upon  the  theory 
that  the  Thompson-Houston  Co. 
and  General  Electrical  Supply  Go. 
Tiad  already  appeared  in  the  case 
because  of  the  Contract,  and  because 
of  the  appearance  of  their  genfcraj 
counsel,,  that  being  explained  satis- 
factorily upon  other  grounds  hot 
inconsistent   with  <Mt,.  the    basis 


upon  which  this  motion   proceeds 
must  fail. 

The   motion   fe.  therefore    over- 
ruled. 


JUDGMENTS. 


Motion   to  Vacate.    Statutes   of  the  State. 

fin  the  Circuit  Court,  of  the  United  'State*  for 
the  Northern  District  of  Ohio,  Weatern  division. 
June  term,  j $94.  -  Present,  Hou.  Augustus  J. 
Ric>* ) 

fThere  i»  no  statute  of  the  United  States  n nil 
there  in  no  authority  conferred  upori  the  Courts 
of  the  United  States,  to  give  relief  from  a  judg- 
ment after  the  term  in  which  it  it  granted.  Such 
authority .  can  neither  he  conferred  ( upon  nor 
withheld  from  the  Courts  of  the  United  S Lutes 
br  the  Statute*  of  a  xtate  or  the  practice  of  it* 
courts.    Ed.  Legal  News.) 

The  Village   of   Celiua  vs  The 
Eastport  Savings  »Bank. 
Ricks,  J. 

The  Eastport  Savings  Bank  in- 
stituted a  suit .  at  taw  In  this  court 
in  June,  1890,  against  the  village  of 
Celina,  and  aslced  for  judgment  on 
certain  past  due  -coupons  which  are 
attached  to  certain  bonds  issued 
for  the  building  of  .a  railroad.  .  The 
summons  in  that  case  was  issued 
on  the  7th  of  June,  and  was  served 
on  the  mayor  and  the  clerk  of  the 
village  of  Celina  on  the  i2tHor 
June,  and  the  answer  day  ^'as  July 
5,  1890.  No  answer  was  filed  on 
the  5th  day  of  July,  1890,  no  mo- 
tion of  any  kind  was  interposed; 
and  on  the  2d  ot  December,  1890, 
which  was  at  a  subsequent  term,  a 
judgment  by  default  was  entered 
agaiiist  the  village  of  Celina  upon 
these  unpaid"  coupons,  and  a  final 
judgment  entered  for  some  thirty- 
three  hundred  and  odd  dollars.  Ou# 
the  2d  day  of  September  following 
— 1891 — nearly-a"  year  after  the 
judgment  was  entered,  the  village 
authorities  claimed  that  they  were 
for    the    first    time  *  notified    that ' 
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a  judgment  had  been  entered,  and 
thereupon  the  following  month— Oc- 
tober 28,  1 89 1 — they  filed  a  bill  in- 
equity asking  to  set  aside  this  judg- 
ment by  default,  on  the  ground  that 
it  was  rendered  through  inadvert- 
ance  and  mistake;  and  the  inad- 
vertence and  mistake  set  forth  is, 
that  notwithstanding  -the  fact  that 
this  process  was  regularly  served 
upon  the  proper  authorities  of  the 
village,  and  though  it  appears  that 
the  council  of  the  village,  within 
ten  days  after  the  service  of  process, 
passed  a  formal  resolution  authoriz- 
ing the  mayor  to  employ  counsel; 
that  on  the  27th  day  of  June,  be- 
fore the  answer  day,  the  mayor 
went  to  Marsh'  &  Morey,  counsel, 
in  the  village  of  Celina,  and  had  a 
conference  with  them  with  refer- 
ence to  the  condition  of  this  action; 
yet,  notwithstanding  all  this,  no 
(appearance  was  entered,  and  no 
answer  was  filed,  and  the  judgment 
stood  for  nearly  a  year  before  this 
bill  in  equity  was  filed  to  set  it 
aside.  The  agreed  statement  of 
facts  is,  that  in  pursuance  of  this 
ordinance  of  the  city  authorities,  the 
mayor  went  to  the  office  of  Marsh 
&  Morey,  and  stated  to  them  fully 
the  nature  of  the  case  that  was 
pending,  and  asked  them  to  defend 
it;  and  the  statement  of  facts  fur- 
ther agrees  that  Marsh  &  Morey 
accepted  the  retainer — that  is,  they 
understood  that  the  mayor  was 
there  for  the  purpose  of  employing 
them;  but  they  say  they  understood 
that  some  further  conference  was 
to  be  had  before  they  were  called 
upon  to  file  their  answer,  and  they 
took  no  affirmative  action.  They 
admit  that  they  were  retained,  but ! 


they  took  no  affirmative  action 
then,  and  no  answer  was  filed  .to 
this  suit,  and  no  attempt  was  made 
to  interpose  any  objection  to  it 
until  nearly  a  year  after,  when  this 
bill  is  filed  and  relief  is  prayed  for. 

This  is  not  a  sort, of  an  inadvert- 
ance  and  mistake  that  courts  of 
equity  concede  to  be  sufficient 
grounds  to  set  aside  a  judgment  by 
default.  But  whatever  the  rule  in 
the  state  courts  may  be,  where 
statutory  relief  is  provided  for  in  a 
great  many  cases,  the  Supreme 
Court  of  the  United  States,  in  104 
U.&,  have  made  it  absolutely  im- 
possible for  this  court  to  grant  any 
relief  in  this  .  case.  Mr.  Justice 
Miller,  speaking  for  the  Court, 
says : 

"It  is  a  profitless  task  to  follow 
the- research  of  counsel  for  the  de- 
fendants in  error  through  numer- 
ous decisions  of  the  state  courts 
cited  by  them  on  this  point  in  sup- 
port of  the  action  of  the  Circuit 
Court.  The  cases  from  the  New 
York  courts,  which  go  farthest  in 
that  direction,  are  largely  founded 
on  the  statute  of  that  state,  and  we 
are  of  opinion  that. on  this  point 
neither  the  statute  of  that  state  nor 
the  decisions  of  its  courts  are  bind- 
ing on  the  courts  of  the  United 
States  held  there. 

The  question  relates  to  the  power 
of  the  courts  and  not  to  the  mode 
of  procedure.  It  is  whether  there 
exists  in  the  court  the  authority  to 
set  aside,  vacate,  and  modify  its 
final  judgments  after  the  term  at 
which  they  were  rendered;  and  this 
authority  can  neither  be  conferred 
upon  nor  withheld  from  the  courts 
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of  the  United  States  by  the  statutes 
of  a  state  or  the  practice  of  its 
courts." 

Counsel  in  their  brief  rely  upon 
some  statutes  of  the  state  of  Ohio 
which  authorize  relief  upon  proper 
application,  by  the  state  courts 
after  the  term  at  which  judgment 
is  entered;  but  there  is  no  statute  of 
the  United  States,  there  is  no  au- 
thority conferred  upon  the  courts 
of  the  United  States,  to  give  any 
relief  from  a  judgment  after  the 
term  in  which  it  is  granted.  If  a 
motion  is  interposed  during  the 
term,-  and  that  motion  is  continued 
to  a  subsequent  term,  of  course, 
that  gives  the  court  control  of  the 
judgment  just  the  same  as  it  would 
have  at  the  term  at  which  it  was 
entered;  but  in  the  absence  of  that 
motion  and  that  grant  of  power,  the 
power  of  this  court  terminated 
finally  and  beyond  all  call  at  the 
end  of  that  term,  and  as  more,  than 
a  term  has  intervened  in  this  case, 
the  court  is  powerless  to  grant  re- 
lief. 

The  equity  in  this  case  is  not  as 
strong,  of  course,  being  only  a 
judgment  upon  the  unpaid  coupons, 
as  it  would  be  had  the  judgment  been 
upon  the  bonds  themselves.  These 
bonds  have  been  declared  uncon- 
stitutional by  the  Supreme  Court  of 
the  United  States,  recently,  affirm- 
ing the  Court  of  Appeals  in  a  case 
tried  here  two  or  three  terms  ago. 
So  the  equity  would  be  very  strong, 
strong  as  it  is;  but  inasmuch  as  the 
taxes  have  actually  been  collected 
and  are  in  the  treasury  for  the  pay- 
ment of  "these  past  due  coupons,  the 
hardship  is  not  very  great.  .  Of 
course,  if  suit  is  brought  on  the 
bonds,  -there  will  be  a  complete  de- 
fense in  this  decfsibn,  but  the  rea- 
sons assigned  in  support  of  this  bill 
are  not  sufficient,  and  the  bill  will 
be  dismissed. 


U.  S.  District  Court. 

MARINE  INSURANCE. 


(Ill  the  District  Court  of  the  United  Stated  for 
the  Northern  District  of  Ohio,  Western  Division 
Present,  Hon.  Ajrustus  J.  Ricks.) 

•  Samuel  R.  Callaway,  Receiver, 
Libellant,  vs  Orient  Insurance  Com- 
pany, Respondent.  In  Admiralty. 
Decision  as  to,  exceptions  to  an- 
swer. 
Ricks,  J. 

This  is  a  libel  filed  by  Mr.  Calla- 
way, asNreceiver  of  the  Toledo,  St. 
Louis  and  Kansas  City  Railroad 
Co.  against  the  Orient  Iusurance 
Co.  On  the  ist  day  of  April,  1893, 
libellant  took  out  a  policy  of  insur- 
ance covering  all  package  freight 
and  shipments  on  vessels  operated 
by  Mr.  Callaway,  as  receiver,  be- 
tween the  ports  of  Toledo  and  Buf- 
falo. Said  policy  provided  that  no 
shipment  should  be  insured  except 
as  were  reported  and  approved,  and 
endorsed  upon  the  policy  by  the 
defendant.  It  is  also  averred  that 
the  provision  that  no  shipment 
should  be  insured  until  approved 
and  endorsed  on  the  policy  Was 
substantially  waived;  that  defend- 
ants furnished  a  book,  and  it  was 
then  agreed  that  all  shipments  en- 
tered into  said  book  should  be  con- 
sidered as  endorsed  on  said  policy, 
and  the  same  should  be  approved, 
and  premiums  paid  monthly  there- 
after. 

On  or  about  the  13th  day  of  Octo- 
ber, 1893,  a  large  shipment  of 
frieght  was  made  on  the  Dean  Rich- 
mond, bound  from  the  port  of  To- 
ledo to  the  port  of  Buffalo.  The 
value  of  said  package  frieght  so 
shipped   amounted    to   $42,781.61. 
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The  libel  also  avers  that  there  was 
entered  or.  said  book  a  frieght  list, 
being  freight  earned  -by  libellaut, 
to  the  amount  of  $2,256.60 ;  and 
freight  charges  advanced  to  the 
amount  of  $$1 7.5 1. 

To  this  libel  an  answer  was  filed 
by  the  respondent,  in  the  16th  arti- 
cle of  which  is  a  general  averment 
equivalent  to  alleging  the  -general 
"issue  in  an  action  at  law,  averring 
that  the  respondent  has  not  per- 
formed all  the  conditions. set  forth 
in  the  libel. 

The  chief  question  presented 
arises  on  the  lijbellant's  exception 
to  the  12th  article  of  respondent's 
answer ;  but  respondent  excepts  to 
that  part  of  the  libel  which  avers 
on  whose  account  the  insurance  is 
to  be  recovered;  and  that  is  intend- 
ed, as  counsel  say,  to  call  forth  and 
to  elicit  the  real  party  in  interest, 
and  to  protect  it  against  paying  to 
a  party  not  in  interest,  and  is,  or 
may  be  reserved,  by  consent  of 
counsel,  until  the  hearings  and  at 
that  time",  in  the  decree,  if  any  is 
rendered,  a  provision  can  be  insert- 
ed as  to  the  real  parties  in  interest 
so  as  to  protect  the  insurer. 

The  main  question  presented  is 
raised  on  the  libelant's  exceptions 
to  the  j 2th  article  of  defendant's 
answer,  whicb  claims  that  the  policy 
has  been  forfeited*  because  the 
Hbellant  did  not  report  all  ship- 
ments for  insurance  to  be  accepted 
and  endorsed. 

The  policy  is  a  peculiar  one,  and 
it  is  difficult  .to  determine  exactly 
what  it  is.  It  may  fairly  be  sai <f  to 
cover  only  shipments  reported. 
There  is  a  provision  in  the  policy — 


a  specification — that  "110  shipment 
to  be  considered  as  insured  until 
approved  and  endorsed  hereon  by 
this  company.*',  Insurance,  was 
therefore  only  effected  on  the  ship- 
ments reported  and  entered  in  the 
books;  This  seems  to,  have  been 
the  intent  ofthe  parties,  and  I  do 
not  see  why  such  a  contract  is  not 
permissable,  and  why  it  cannot  be 
enforced.  I  do  not  think  the  con- 
tention of  the  rounsel  for  respond- 
ent t}iat  this  was  a  promissory  war- 
ranty is  sustained  by  the  authorities. 
I  think  it  is  rather  covered  by  the 
citation  mode  J>y  proctor  for  libel- 
ants from  1  Parsons  011  Marine  In- 
surance. 

"The  whole  purpose  and  intention 
of  making  such  a  policy  Would  seem 
clearly  to  hold  the  insurers  to  this 
extent.  As  to  all  shipments  subse- 
quent to  the- policy,  the  bargain 
may  be  understood  to  be,  on  the 
partof  the  insurers,  a  promise  to 
make  future  insurance,  and  that' 
there  were  subsequently  as  roaily 
contracts  ot  insur&nce  as  there 
were  endorsements  on  the  policy 
This,  was  indeed  held  in  an  interest- 
ing case  arising  under  a  policy,  of 
this  kind.  It  would  follow  that  the 
policy  itself  insured  nothing,  and 
was  not  even  a  contract  to  insure 
any  shipment  <Sf  the  insured;  and 
that  the  contract  took  effect  on  any 
shipment,  only  after  all  the  require- 
ments of  the  original  policy  were 
complied' with ;  but  that  then  it 
tookseffect  by  force  of  that*  policy."- 
I  think  this  is  a  fair  description, 
of  the  character  of  this  policy,,  and 
that  it  was  clearly  within  the  in- 
tent of  the  parties  to  make  such  a 
policy,  and  it  is  a  fair  construction 
of  it.  ", 

The  exception  therefore,  will   be  ^ 
sustained,  and  the  case  will  be   set/ 

'  down  for  trial. 

Brown  &  Geddes,  Libellants  Proc- 

.  tors: 

!      Cary  &   Whitridge   for  Respon- 

;  dent.  , 
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lm  the  matter  of  the  designation  of  a  daily  Law 
itr«    As  required  by  Sec.  i 


JonrnaHn  Lacas  Count 

•An  Act  relating  to  the 


of  an  Act  passed  April  14th,  1884  and  amended 

b'r  35,  1886,  entitled  "An  Act  relating  to  the 

posting  of  court  calendars  and  legal  notices^in 


certain  counties,11  as  amended  Maj  9,  1894,  tne 
Judges  of  the  Courts  of  Record  in  aaid  County 
other  than  the  Circuit  Court,  hereby  Jointly  des- 
ignate the  TOLEDO  LEGAL  NEWS,  a  daily 
law  journal  published  in  aaid  County,  as  the 
ttnrnal  wherein  until  the  further  order  of  said 
iudsrtft.  «smll  be  published  all  the  notices,  adver- 
♦iwmenU.  abstracts  and  matters  and  things  spe- 
*t6«*f  or  referred  to  in  said  Section  1. 
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Approved   {   Isaac  P.  Puoslet, 
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SATURDAY,  IUJ-Y  14,  1804. 


OHIO     STATE     BAR    ASSOCIA- 
TION. 

Fifth  Annual  Meeting  at  Bee  be  Hall,   Put-In- 
Bay,    Commencing   July  18,   1804. 

PftOQftAM. 

First  Daw,  Wednesday.  July  18.  1804. 

.  2  O'clock  P.  M. 

The  meeting  will  be  called  to  order  by 
S.  S.  Wheeler,  Esq.,  Chairman  of  the 
Executive  Committee. 

Welcome  Address— Gov.  Win.  Mc Kin- 
ley. 

Annual  Address  of  the  President— S.  R. 
Harris,  Esq. 

Report  of  Committee  on  Admission 
and  Election  of  Members. 

Report  of  Secretary. 

Report  of  Treasurer. 

Report  of  Standing  Committees,  as 
follows: 

1.  Executive. 

2.  Judicial  Administration  and  Legal 
Reform. 

3.  Legal  Education. 

4.  Grievances, 

5.  Legal  Biography. 

President's  cal  on  Judicial  Districts  for 
the  names  of  deceased  members. 
Memorials. 

EVENING  SESSION— SOCIAL. 


Second  Day,  Thursday,  July  19. 
K)  O'clock  A.  M. 
Address,  Subject:  George  W.  Houk— 
Hon.  John  A.  Shauck. 
Reports  of  Special  Committees: 
New  rooms  for  Supreme  Court   and 
State  Law  Library. 

Selection  oT  committee  on  Nomination 
of  Officers. 

ABTE&NOON    SESSION. 
9  o'clock. 

Report  of  Committee  on  Nomination 
and  Election  of  Officers. 

Report  by    Districts  .of  Members  of 
Standing  Committees. 

2:80  o'efoafc. 

Address,  "Constitutional  Law,*'— Hon. 
J.  Randolph  Tucker,  of  Virginia. 

Appointment  by  President  of  Delegates 
to  American  Bar  Association. 

Recess   for   organisation  of   Standing 
Committees. 

Discussion   of  Reports    of    Standing 
Committees. 

EVENING  SESSION— BANQUET. 
8  o'clock. 


Third  Day.  Friday,  July  20. 

Discussion  of  Reports  of  Standing  Com- 
mittees (continued  (•. 

Miscellaneous  Business. 

The  Executive  Committee  reserves  the 
right  to  make  such  changes  in  the  afore- 
said program  as  may  be  deemed  advisa- 
ble. 

Notes. 

1.  Attorneys  attending  the  meeting 
should  ask  for  the  special  Put-in -Bay  ex- 
cursion rates,  which  are  lower  than  the 
special  rates  that  arc  made  for  conven- 
tions. 

2. '  Attention  of  members  is  invited  to 
the  Constitutional  provision  on  dues. 

3.  The  Executive  Committee  will  meet' 
at  the  Reebe  House  at  8  o'clock  p.  m., 
July  1 7.  The  Becbe  House  will  be  head- 
quarters for  the  Association. 

4.  It  is  suggested  that  the  other  stand- 
ing committees  meet  at  the  same  place, 
at  10  o  clock  a.  m.,  July  18. 

5.  Members  expecting  to  attend  the 
banquet  should  notify  the  Secretary  of 
their  intention  not  later  than  Wednes- 
day eveniug,  July  18. 

6.  Meml>ers  desiring  to  read  papers  at 
the  meeting  are  requested  to  communi- 
cate immediately  with  S.  S.  W  heeler, 
Esq.,  Chairman  of  the  Executive  Com- 
mittee, at  Lima. 

By  order  of  the  Executive  Committee, 

S.  S  Wheeler,  Chairmau. 
Frederick  C.  Bryan^, 

Secretary  pro  tern.,  Akron. 


TOLEDO  LEGAL  NEWS. 


OHIO    PROSECUTING    ATTOR- 
NEY'S  ASSOCIATION. 

Ninth  Annual  Meeting  to  be  Held  at  Boaba 
Hall,  Beebe  House,  Put-In -Bay  Island. 


PROGRAM. 

First  8esslon,  Tuesday,  July  17, 1894; 

1:30  O'clook  P.M. 

Meeting  will  be  called  to  order  by  the 
the  President. 

Call  of  roll  of  members. 

Report  of  proceeedings  of  Eighth  An- 
nual Meeting. 

President's  address,  "The  Prosecuting 
Attorney/' — Hon.  Chas.  Stewart,  of 
Springfield,  O. 

Address,  "Some  Problems  in  Criminal 
Jurisprudence,"— J.  A.  Barber,  of  Toledo, 
Ohio. 

Address,  "Our  Duties  Toward  Each 
Other,"— S.  V.  Hartman,  of  Greenville, 
.Ohio. 

Discussions — The  following  topics  will 
be  discussed  by  the  members.  All  are 
invited  and  expected  to  take  pari : 

"Recent  legislation,"  —  Discussion 
opened  by  Paul  Cooke,  of  Chillicothe,  O. 

4  •  Needed  .  .Legislation, "  —  Discussion 
opened  by  Wm.  R.  Pomerene,  of  Co- 
shocton, O. 

EVENING  SESSION— SOCIAL. 


Second  Day,  Wednesday,  July  18,  1884. 

0  O'olock  A.  M. 
Business  Session.        ^ 
Report  of  Secretary. 
Report  of  Treasurer. 
Report  of  Judicial  Committee. 
Report  of  Executive  Committee. 
Election  of  Officers. 
Appointment  of  Committees 
Adjournment. 

Notes. 
Arrangements  have  been  -  made  for 
special  rates  for  transportation  and 
accommodation.  Persons  attending  the 
meeting  should  ask  ticket  agent  for 
"Special  Put-in- Bay  Excwpirh  Rates." 

Bccbe  House  makes  the  following 
rates  to  m embers:  (2.00  per  day  two  in 
bed,  or  $2.50  per  day  single. 

Members  desiring  to  read  papers  at  the 
meeting  are  requested   to  communicate 
with  the  executive  committee. 
Executive  Committee: 

Wm.  R.  Pomkren'K,  Ch., 

Coshocton,  O. 
C.  C.  Williams, 

Columbus,  O. 
H.  A.  Mykrantz,  Skc  , 

Ashland,  O. 


RECENT  OASES. 


Men  called  to  the  various  departments 
in  the  administration  of  justice,  or  gov- 
ernmental functions,  are  presumed  to 
appreciate  the  gravity  and  importance  of  - 
duties  before  them  without  an  element  of 
inflamatorv  advice  from  courts..  This 
principle  is  very  wisley  upheld  by  the 
Supreme  Court, of  Nebraska  in  a  decision 
reported  in  59  N.  W.  R.  118.  A  portion 
of  the  official  syllabus  of  which  is  as  fol- 
lows; 

"4  The  existence  of  facts  which  will 
warrant  the  finding  of  an  indictment  is  a. 
question  for.  the  grand  jury,  and  should 
not,  as  a  rule,  be  assumed  by  the  judge. 

11 5  A  charge  to  the  grand  jury  which, 
after  assuming  that  the  crime  of  bribery 
had  been  committed,  and  that  it  was  the 
duty  of  the  jurors  to  indict  therefor  con- 
cluded as  follows:  '  There  comes  up 
from  the  people  a  command  for  a  for- 
ward march  all  along  the  line  of  your 
duty.  You  should  give  heed  to  that  cry, 
for  it  comes  from  a  patient  and  long  suf- 
fering endurance  which  has  at  last  reach- 
its*  limit.1  Heldy  that  the  term  ^inflam- 
matory,' as  applied  to  said  charge,  is  a 
merited  criticism.' ' 


A  note  payable  "on  demand,  after 
three  months  notice,"  was  held  by  the 
Supreme  Court  of  New  York,  general 
term,  to  be  barred  by  the  Statute  of 
Limitations  when  the  ,  notice  was  not 
given  until  about  eleven  years  after  the 
note  was  executed.' 

The  Court,  Barrett,  J.,  held  that  ihe 
expression  "on  demand,"  was  not  so 
qualified  by  the  words  "after  three 
months  notice,"  as  to  take  the  contract 
out  of  the  general  rules  with  regard  to 
demand  notes.  Among  cases  cited  in 
the  opinion  published  in  N.  Y.  Law  J.  Vol. 
11,  No.  77,  is  Palmer  vs  Palmer 36  Mich.* 
400,  irt  which  it  was  said:  "If  there  was 
any  infirmity  in  the  consideration,  or 
any  defect  in,  the  binding  character  pf 
the  obligation,  he  might  retain  it  until 
all  testimony  was  lost  and  defeat  the  cle- 
fensc.  This  is  the  mischief  which  the 
Statute  of  Limitations  was  intended  to 
remedy." 
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The  Supreme  Court  of  Michigan,  in  a 
recent  case,  severely  rebukes  an  attor- 
ney who  included  in  his  bill  of  excep- 
tions charges  that  the  trial  judae  acted 
unfairly,  maliciously  and  dishonestly  in 
favor  of  a  railroad  company.  Conclud- 
ing the  Court  said: 

"Such  attacks  in  court  records  upon 
honorable  members  of  the  profession  are 
without  the  pale  of  professional,  ethics, 
and  as  such  we  feel  that  we  owe  it  to  the 
judiciary,  and  the  profession,  to  set  the 

seal  of  our  disapproval  upon  it'" 

— z —     ♦ — 

A  promise  of  marriage  conditioned  on  re- 
sulting pregnancy  is  held  by  the  Supreme 
Court  of  Oregon,  in  State  vs  Adams,  22 
L.  R.  A.  840,  not  to  be  such  a  promise 
of  marriage  as  will  bring  the  case  within 
a  statute  as  to  seduction  accomplished  ou 
promise  of  marriage.  The  court  says  it 
has  found  but  one  case  on -the  question, 
and  that  was  decided  by  the  Supreme 
Court  of  New  Yorkr  in  People  vs  Must  is, 
j z  Hun,  58 y  to  the  contrary  effect,  but 
the  Oregon  court  is  unwilling  to  follow 
that  decision.. 


The  New  York  Court  of  Appeals,  in 
Mankins  vs  The  N.  V.  L.  E.  &  Westn. 
K.\R.  Co.,  reported  in  Vol.  /i,  84  New 
York  Law  Journal,  has  held  that  the 
train  dispatcher  of  a  division,  who,  in 
directing'  the  movements  of  two  trains 
which  are  being  run  entirely  on  special 
orders,  makes  a  mistake  whereby  the 
trains  collide,  is  a  vice-principal  as  to.  a 
fireman  on  the  engine  of  one  of  them, 
who    is    injured    thereby.     Opinion    by 

Peckham.  J. 

», 

The  Hamilton  County  Circuit  Court, 
in  Village  of  Norwood  vs  Catherine 
Wooley%  reported  in  The  Index  July  9th, 
has  held  that  the  amendment  of  section 
2260  R.  S.  (April  20th,  1*93),  providing 
for  the  retaxing'of  costs  where  a  corpora- 
tion fails  to  take  condemned  property, 
does  not  apply  to  pending  actions. 

Th{  Toledo  Legal  NevAs, 
-WS3.00  PER  YEAR,-^ 

Ik  Acjvahce. 


U.  S.  Circuit  Court. 

Northern  District  of  Ohio— Western  Division. 


Filings. 

1 2 18— Leavens  et  al  vs  Bronson  et  al. 
Receiver**  bond.  H.  B.  Harris  and 
James  B.  Woods  sureties.  Parks  &  Parks, 
attys. 

1223— McDonald  vs  The  Tol  Con  St  Ry- 
and  theCitv  of  Tol.  Demurrer  of  the 
City  of  Tol  to  plaintiff's  amended  petn. 
C.  F.  Watts,  City  Solr. 

1028— Village  of  Celfna  vs  Eastport  Sav 
Bk.    Bond  on  appeal. 

1163— Craig  vsLR&WRR.  Verdict 
set  aside,  new  trial  granted.  To  be  re- 
ported. 

1222— John  J.  McDonald  et  al  vs  Gilli- 
land.  Reply.  Saltzgaber  and  Marble, 
Van  Wert,  .0, 

Continental  Tr  Co.  vs  T  St  L  &  K  C  Ry 
Co.  Report  of  recr  Calloway  for  June 
1894  Receipts  $181, 133  41,  disbursements 
current,  $165,705. 

1205— Continental  Trust  Co.  vs  T  St  L 
&  K  C  R  R.  Order  restraining  all  jper- 
sons  from  interfering  in  any  manner  with 
cars,  switches,  etc.,  etc.,  and  with  em- 
ployes of  deft  Co. 

1 182— Farmers  Loan  &  Trust  Co.  vs  T 
A  A  &  N  M  Ry  Co.  Motion  of  Joseph 
France  for  leave  to  sue  Receiver  in  C  P 
Court,  Lucas  Co.,  O.  F.  E.  Wright,  atty. 

1 1 20— Joseph  A.  Beauvais,  Tr.  vs  The 
Electric  Ry  &  Power  Co.  Cross  bill  deft 
Ry  Co,  filed.    Doyle,  Scott  &  Lewis,  atty. 

1058— Daniel  M.  Kennedy  vs  bolar  Re- 
fining Co.  et  al.  Stipulation  continuing 
hearing  etc.  C.  E.  McDonald,  John  H. 
Doyle,  Solrs. 

556— The  Aetna  Life  Ins  Co.  vsiPleasant 
twp,  Van  Wert  Co.  Mandate  from  C.  C. 
of  appeals. 

1 193—  WmC.  NiblackvsS.  W.  Reed, 
assignee.  Replication  to  amended  ans. 
Scribner  &  Hurd,  attys. 

1 193 — Same  vs  same.  Answer  to  eross 
bill.    Same  attys. 

1205— Continental  Tr  Co..  vs  T  St  L  & 
K  C  Ry.  Praecipe  for  subpoena  for  wit- 
nesses before  master  for  intervenor, 
Catharine  M.  Ragan,  admx.  Hurd, 
Brumback  &  Thatcher,  attys. 
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ATTORNEYS. 

(Court  of  Common  Pleas  of  Lucas  County, 
Ohio.    April  Term,  1894.) 

35298— Katharine  Villhauer  admx 
vs  The  City  of  Toledo. 

1.  The  authority  of  an  attorney  is  terminated 
by  the  death  of  his  client  unless  'such  authority 
it  coupled  with  in  interest. 

s.  A  contract  between  a  client  and  his  attorney 
that  the  attorney  shall  receive  as  compensation 
for  his  services  a  certain  percentage  upon  the 
sum  recovered  does  not  create  such  an  interest 
as  will  prevent  the  death  of  the  client  from  oper- 
ating as  a  revocation  of  the  attorney'*  authority. 

3*  An  attorney  '""•a  employed  to  collect  a 
claim  against  the  City  under  a  contract  that  he 
was  to  have  for  his  services  one-half  of  the  sum 
recovered.  After  the  recovery  of  a  judgment 
the  client  died  and  thereafter  the  City  paid  the 
judgment  to  a  third  person  upon  the  order  of 
the  attorney.  No  part  of  the  amount  paid  was 
received  by  the  administrator  of  the  client  and 
the  acts  of  the  attorney  were  not  ratified  by  the 
administrator.  Hklj>,  that  such  payment  of  the 
judgment  was  unauthorised  and  the  administra- 
tor mar  maintain  an  action,  against  the  City  on 
the  judgment. 

PUGSLEY,  J. 

This  is  a  motion  for  a  new  trial. 
The  action  is  upon  a  judgment  and 
the  defense  is  payment.  At  the 
conclusion  of  the  testimony  the 
court  directed  a  verdict  for  the  de- 
fendant, with  the  understanding 
that  the  questions  of  law  involved 
might  be  presented  upon  a  motion 
for  a  new  trial,  when  they  could  be 
more  fully  examined  and  consid- 
ered. 

The  undisputed  facts  are  these : 
.  Upon  the  7th  of  December,  1885, 
one  John  Villhauer  recovered  a 
jndgment  in  this  court  against  the 
defendant  for  the  sum  of  $531.31. 
That  judgment  was  based  upon  a 
claim  for  the  balance  due  (and  in- 
terest) upon  an  award  of  damages 
theretofore  made  in  favor  of  Vill- 
hauer, by  reason  of  the  change  of 
grade  of  a  street.  Upon  the  4th  of 
October,  1889,  Villhauer  died.  At 
the  time  of  his  death  proceedings  in 
error  were  pending  in  the  Supreme 
Court  to  reverse  this  judgment,  and 


in  April,  1890,  the  judgment  was 
affirmed.  Dodge  &  Raymond,  a 
firm  of  attorneys  composed  of  Char- 
les Dodge  and  E-  P.  Raymond, 
were  the  attorneys  of  record  for 
Villhauer,  and  acted  for  him  in  the 
prosecution  of  thecase  and  obtaining 
judgment.-  In  June,  1890,  Dodge 
&  Raymond  in  writing  authorized 
the  Sinking  Fund  Trustees  of  the 
City  of  Toledo  to  pay  the  amount 
of  this  judgment  to  Paul  Raymond. 
Such  payment  was  made/ and  the 
trustees  took  a  receipt  for  the  same 
from  E.  P.  Raymond.  The  receipt 
was  signed  ''John  Villhauer,  per  E. 
P.  Raymond,  attorney,"  and  was 
recorded  upon  the  appearance 
docket  of  that  case.  In  March, 
1891^  the  plaintiff  was  appointed 
administratrix  of  the  estate  of  John 
Villhauer,  and  in  October,  1893, 
she  brought  this  action  to  recovef 
from  the  city  the  amount  of  this 
judgment  and  interest.  The  death 
of  Villhauer  was  known  to  both  the 
attorneys  and  the  city, at  least  there 
is  no  evidence  that  it  was  unknown-. 
..  It  is  claimed  by  the  plaintiff,  first, 
that  the  death  of  John  Villhauer 
terminated  the  authority  of  Dodge 
&  Raymond  to  act  as  attorneys  in 
the  case,  and  that  any  payment 
thereafter  made  by  the  defendant 
to  Dodge  &  Raymond  was  unauthor- 
ized and  would  not  bind  the  plain- 
tiff; and  second,  that  the  payment 
made  by  the  defendant  to  Paul 
Raymond  was  without  authority, 
and  did  not  discharge  the  judg- 
ment. 

It  is  well  settled  that  the  au-~" 
thorityof  an  agent  is  instantly  ter- 
minated by  the  death  of  the  princi- 
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pal,  unless  such  authority  is  cou- 
pled with  an  interest  in  the  subject 
matter  of  the  agency.  And  this 
rule  applies  to  the  relation  of  attor- 
ney and  client  The  first  question, 
therefore,  to  be  decided,  is,  whether 
the  authority  of  Dodge  &  Raymond 
as  attorneys  for  Villhauer  was  cou- 
pled with  an  interest.  I  will  read 
from  the  record  in  this  case  one 
question  and  answer  in  the  testi- 
mony of  £.  P.  Raymond : 

Q.  What  if  any  contract  did  yon  have 
with  Mr.  Villhauer  in  repect  to  that  case? 
A.  I  made  arrangements  with  him  per- 
sonally, that  in  case  I  recovered  I  was  to 
have  one-half  for  the  service.  I  was  to 
take  my  chances  upon  a  recovery;  if  there 
was  no  recovery,  I  was  to  have  nothing. 

This  is  all  the  testimony  in  the 
record  as  to  the  nature  or  the  terms 
of  the  employment  of  Dodge  & 
Raymond.  They  were  employed 
in  the  ordinary  way  to  prosecute 
and  collect  Villhauer's  claim  against 
the  city,  with  the  agreement  that 
as  compensation  for  their  services 
they  should  have  one-half  of  the 
amount  recovered. 

The  question  as  to  the  nature  of 
.'the  interest  which  will  prevent  the 
death  of  the  principal  from  operat- 
ing as  a  revocation  of  the  power  of 
the  agent  has  been,  considered  in 
numerous  cases.  'The  case  erf  Hunt 
vs  R*usmanier%  8  Wheat,  174  is  a 
leading  case,  and  one  that  is  always 
referred  to  in  the  discussion  of  this 
question.  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the 
Court  ,  says:  *  (I. trill  read  from 
Mechem  on  Agency,  Sec.  242.) 

"This  general  rule,  that  a  power  ceases 
with  the  life  of  a  person  giving  it,  admit* 
of  one  exception.'  If  a  power  oe  coupled 
with  an  'interest'  it  survives  the  person 
giving  it  and  may  be  er  ecu  ted  after  his 
death.    As  tibia  proposition  is  laid-  down 


in  the  books  too  positively  to  be  contro- 
verted, it  becomes  necessary  to  inquire 
what  is  meant  by  the  expression  "a  power 
coupled  with  an  interest  ?"  Is  it  an  in- 
terest in  the  subject  on  which  the  power 
is  to  be  exercised,  or  is  it  an  interest  in 
that  which  is  produced  by  the  exercise  of 
the  power  ?  We  hold  it  to  be  clear  that 
the  interest  which  can  protect  a  power 
after  the  death  of  a  person  who  creates  it, 
must  be  an  interest  in  the  thing  itself. 
In  other  words,  the  power  must  be  en- 
grafted on  an  estate  in  the  thing. 

The  words  themselves  would  seem  to 
import  this  meaning.  'A  power  coupled 
with  an  interest*  is  a  power  which  ac- 
companies or  is  connected  with  an  inter- 
est. The  power  and  interest  are  united 
in  the  same  person.  But  if  we  are  to  un- 
derstand by  the  word  'interest'  an  inter- 
est in  that  "which  is  to  be  produced  by 
the  exercise  of  the  power,  then  they  are 
never  united.  The  power  to  produce 
the  interest  must  be  exercised,  and  by 
its  exercise  is  extinguished.  The  power 
ceases  when  the  interest  commences, 
and  therefore  cannot,  in  accurate  law 
Janguage,  be  said  to  be  'coupled*  with  it. 

But  the  substantial  basis  *  f  the  opinion 
of  the  court'  on  this  point  is  found  in  the 
legal  reason  of  the  princip'e.  The  inter- 
est or  title  in  the  thing  being  vested  in 
the  person  who  give*  the  power,  remains 
in  him,  unless  it  be  conveyed  with  the 
power,  and  can  |  ass  out  of  him  only  by 
a  regular  act  in  his  own  name.  The  act 
of  the  substitute,  therefore,  which  in 
such  a  case  is  the  act  of  the  principal,  to 
be  legally  effectual,  must  be  111  I  is  name, 
and  must  be  such  an  act  as  the  principal 
himself  would  be  capable  of  performing, 
and  which  would  be  valid  if  performed 
by  him.  Such  a  power  necessarily  ceases 
<*ith  the  life  of  the  person  making  it. 
But  if  the  interest  or  estate  passes  with 
the  power,  and  vests  in  the  person 
by  whom  the  power  is  to  be  exer- 
cised, such  person  acts  in  his  own  name. 
He  is  no  longer  a  substitute  acting  in 
the  place  and  name  of  another,  but  he  is 
a  pnncipal  acting  in  hi*  own  name  in 
pursuance  of  powers  which  limit  his  es- 
tate. The  legal  reason  which  limits  the 
power  to  the  life  of  the  person  giving  it, 
exists  no  longer;  and  the  rule  ceases  with 
the  reason  on  which  it  is  founded." 

There  is  also  a  reference  by  the 
author  in  this  same  section  to  an- 
other case,  where  the  Judge  says: 

"A  power  is  simply  collateral  and  with- 
out interest,  or  a  naked  power,  when  to  a 
mere  stranger,  authority  is  given  to  dis- 
pose of  an  interest  in  which  he  had  not 
Wore,  nor  has  by  jthe  instrument  creat- 
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iug  the  power,  any  estate  whatsoever; 
but  when  the  power  is  given  to  a  person 
who  derives  under  the  instrument  creat- 
ing the  power  or  otherwise,  a  present  or 
future  interest  in.  the  property,  the  sub- 
ject on  which' the  power  is  to  act,  it  is 
then  a  power  coupled  with  an  interest." 

I  have  a  reference   also  to  some 

other  cases.     In  the  case  of  Hough- 

taiing  vs  Marvin^  7  Barbour  412,  it 

is  said  that — 

"The  interest  which  will  authorize  the 
execution  of  the  power  after  the  death 
of  the  principal,  must  be  an  interest  in 
the  thing  itself  which  is  the  subject  of 
the  power,  and  n  ,t  in  the  proceeds  or 
avails  of  such  thing.  If  there  is  merely 
a  power. to  a  creditor  to  receive  a  debt 
expressly  for  the  purpose  of  liquidating 
the  claim  of  the  creditor,  unaccompanied 
by  an  actual  assignment  of  the  debt  or 
In-  any  security  to  which  the  power  might 
have  been  ancillary,  it  is  revoked  by  the 
death  of  the  principal. ' ' 

In  the  case  of  Easton  vs  Ellis  & 
Morton ,  1  Handy  71,  one  B.  G. 
Easton  had  money  on  deposit  >vith 
Ellis  &  Morton,  who  were  bankers. 
In  writing  he  authorized  these 
bankers  to  pay  all  checks  which 
were  drawn  upon  them  by  one  E. 
Easton.  After  the  death  of  B.  G. 
Easton,  Ellis  &  Morton  paid  some 
checks  which  had  been  drawn  by 
E.  Easton,  they  at  the  time  having 
no  knowledge  of  the  death.  This 
action  was  brought  by  the  adminis- 
tratrix ot  B.  G.  Easton  against 
Ellis  &  .Morton  to  recover  the 
amount  of  these  checks  which  were 
so  paid.  I  refer  to  this  case  simply 
for  the  purpose  of  reading  briefly 
from  the  opinion  of  Judge  Ghol- 
»»on  (page  76). 

"In  the  present  case,  tne  money  on 
f'r'jo  it  with  HI  lis  &  Morton,  unquestion- 
ably, at  the  time  the  authority  was  given, 
tht  individual  property  of  B.  G.  Easton, 
must  be  considered  the  thing  which  was 
the  subject  of  the  power.  It  is  clear  to 
my  mind  that  no  interest  in  that  money 
passed  to  E.  Easton.  It  may  be  that,  by 
the  exercise  of  the  power,  he  would  have 


derived  a  benefit  under  the  business  ar- 
rangements existing  between  him  and  B. 
G.  Easton.  Th*  exercise  of  the  -power 
might  have  brought  the  money  of  B.  G. 
Easton  as  capital  into  the  business,  in 
the  profits  of  which,  under  the  articles  of 
agreement  shown  in  evidence,  E.  Easton 
was  entitled  to  share;  but  there  was  noth- 
ing in  the  transaction  to  transfer  to  E. 
Easton  an  interest  in  the  money.  He 
could  only  act,  in  reference  to  it,  as  the 
agent  of  B.  G.  Easton. 

It  is  therefore  my  conclusion  that  this 
case  has  not  bee.n  brought  within  the  only 
exception  I  feel  authorized  to  admit  to 
the  general  rule  that  the  authority  of  the 
agent  ceases  at  the  death  of  the  principal. 
I  believe  that  the  defendants  in  the  case 
had  no  knowledge  of  the  death  of  the 
principal,  and  acted  with  entire  good 
faith.  The  general  rule  cf  law  to  be  ap- 
plied in  this  case  may,  therefore,  operate 
hardly,  as  other  general  rules  not  un- 
freatiently  do;  but  courts  are  not  author- 
ized to  engraft  exceptions,  to .  meet  the 
hardships  of  particular  cases. " 

In  the  case  of  Hartleys  Appeal, 

$3  Pa.  St.  212,  it  is  held  that— 

"A  power  of  attorney  to  collect  moneys 
etc.  for  the  principal,  the  attorneys  to  re- 
ceive as  compensation  'one-half  of  the 
net  proceeds,'  is  not  a  power  coupled 
with  an  interest,  and  is  revocable.  In 
the  absencexof  an  express  stipulation,  to 
make  a  power  of  attorney  irrevocable, 
there  must  co-exist  with  the  power  an 
interest  in  the  thing  to  be  disposed  of  or 
managed." 

In  thecaseof  Flanagan  vs  Brown , 
70  Cal.  2547  it  is  held  that — 

"When  the  owner  of  a  promissory  note 
delivers  it  endorsed  in  blank  to  another, 
with  power  to  manage,  transfer,  or  dis- 
pose of  it,  under  an  agreement  whereby 
its  proceeds  arc  to  be  equally  divided  be- 
tween them,  the  transferee  is  a  mere 
agent  for  collection,  and  a  release  of  the 
note  subsequently  executed  by  the  owner 
to  the  maker  is  a  defense  to  an  action 
against  him  by  the  agent.  In  such  a 
case,  the  power  of  the  agent  is  not  coup- 
led with  an  interest." 

The  Court  say : 

MA  power  coupled  with  an  interest  is 
where  the  grantee  Nhas  an  interest  in  the 
estate  as  well  as  in  the  exercise  of  the 
power.  .It  is  determined  to  exist  or  not, 
accordingly  as  the  agent  is  found  to  have 
such  estate  or  not  before  the  execution 
of  the  power.  If  his  interest  is  only  a 
right  to  share  rite  proceeds  which  result 
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front  the  execution  of  the  power,  the. 
agent  has  not  a  power  coupled  with  an 
interest-1 ' 

In  the  case  of  Coney  vs  Sanders, 
28  Ga.  511,  it  is  held  that — 

"In  order  that  a  power  may  be  a  power 
coupled  with  an  interest,  the'  agent  must 
have  an  interest  in  that  to  which  the 

E"    ower  relates,  and  it  is  not  enough  that 
e  pays  a  valuable  consideration  for  the 
power." 

Now,  applying  'the  principles  pf 
these  decisions  to  the  cast  at  bar,  I 
am  of  the  opinion  that  the  authority 
of  Dodge  &  Raymond  as  attorneys 
for  Villhauer,  was  not  coupled  with 
an  interest     No    interest    was  as- 
signed to  them,  either  in  the  claim 
which  they  were  employed  to  pros- 
ecute or  in  the  judgment  that  w$us 
recovered;  and  the  contract  of  em- 
ployment  being  simply  a  stipula- 
tion as  to  the  compensation  which 
they  should  receive    for    their  ser- 
vices,     cannot     be    regarded    as 
amounting  to  an   equitable  assign5- 
ment  either  of  the  claim  or  of  the 
judgment       Their     compensation 
-was  not   payable   upon  the  simple 
recovery  of  the  judgment,  but  only 
when  the  judgment  or  some  part  of 
it  should  be  paid,  and  their  interest 
was  only  in  the  proceeds  or  avails 
of  the  judgment;   and    if   they  col- 
lected the  judgment,  these  proceeds 
or    avails    could    only  be  realized 
through    the    exercise  by  them  of 
their  authority  as  attorney*.  Dodge 
&  Raymond  could  not  act  in  their 
own  names  in  collecting  the  judg- 
ment   or  .  in  disclaiming  the  judg- 
ment.    They  could  only  act  as  at- 
torneys   for  Villhauer  during  his 
life,  or  as  attorneys    for    his   legal 
representative    after       his    death. 
They  had   no   interest   which  they 


could  assert  in  their  own  names 
and  the  release  of  this  judgment 
which  was  given  by  E.  P.  Raymond 
as  attorney  for  John  Villhauer,  or 
in  the  name  of  John  Villhauer,  he 
being  dead,  was  not  a  valid  or 
proper  release. 

It  does  not  follow,  however,  from 
this  holding  that  the  contract  which 
Dodge  &  Raymond  had  with  Vill- 
hauer as  to  their  compensation  was 
revoked  or  annulled  by  his  death. 
It    is    held    in  Certain  cases  that 
where  by  contract  the  fee  of  the  at- 
torney is  contingent  upon  the  amount 
recovered  the  client  may  at  any  time, 
without  cause,  discharge   him  and 
revoke  his  agency,  subject  to   the 
right  of  the  attorney  to  recover  liis 
compensation-,  as  if  his  contract  of 
employment  was   fully   performed. 
It  is  said  in  these  cases  that  s\ich  a 
contract  is  to  be  construed  as  fixing 
the  mode  of  compensation  only.     I 
reler  to  the  cases  of  Kersey  vs  Gar- 
ion,  77  Mo.  645;  Ronald  vs  Mutual 
Association,  30  Fed.  Rep.  228;  Ten- 
ney  vs  Berger,  93  N.  K  529.    The 
same  rule  laid  down  in  these  cases 
it  seems  to  me,  will  apply  when  the 
agency  is  revoked  by  tfce  death  of 
the  ^principal.     His  power  to  act  as 
agent  ceases,  but  his  right  to  com-, 
pensation    for    his    services,    with 
such  protection  as  the  law  secures 
to  him,  still  exists,  and  may  be  en- 
forced. 

In  Ohio  an  attorney  has  no  lien 
as  such  for  his  sen- ices  upon  a 
judgment  whach  he  has-  obtained 
for  liis  client;  in  the  absence  of  any 
contract  giving  him  such  lien.  The 
rule  is  thus  stated  in  the  case  of 
Dielil  vs  Friester,  37  O.  S.f  477: 
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* 'Although  an  attorney  may  contribute 
his  skill  and  services  in  obtaining  a  judg- 
ment for  his  client,  he  has,  in  this  state, 
no  lien  on  such  judgment  for  his  fees, 
where  there  is  no  agreement  for  such 
lien  known  to  the  judgment  debtor,  in 
the  sense  that  such  judgment  debtor  may 
not  effectually  satisfy  such  judgment  by 
payment  of  the  amount  thereof  to  the 
judgment  creditor;  nor  do  we  doubt  the 
right  of  parties  to  compromise  any  pend- 
ing suit,  in  opposition  to  the  wish  bt  their 
attorneys.  But,  on  the  other  hand,  an 
.  attorney  may  have  a  claim  upon  the 
fruits  of  a  judgment  or  decree  which  he 
has  assisted  in'  obtaining,  or  upon  a  sum 
of  money  which  he  has  collected,  and 
under  some  circumstances  courts  will  aid 
him  in  securing  or  maintaining  such 
a  claim.  Thus  he  will  be  protected  in 
retaining  his  fee  out  of  money  which  he 
has  collected  for  his  client  He  will  be 
protected  in  his  claim  as  attorney  on  the 
funds  in  the:  hands  of  a  receiver,  or  in 
court.  This  protection,  it  will  be  seen 
from  the  cases  cited,  will  be  afforded  in* 
many  other  cases." 

The  fact  that  the  compensation 
of  the  attorney  depends  upon  the 
amount  of  the  recovery,  or  is  to  be 
a  certain  percentage  of  the  recov- 
ery, does  not  give  him  any  greater 
rights  than  where  the  amount  of 
the  compensation  or  the  method  of 
compensation  is  not  agreed  upon. 
In  either  case  he  has  no  estate  or 
interest  in  the  subject  matter  of  the 
agency.  His  interest  where  there 
was  such  a  contract  as  this,  is  only  a 
right  to  share  in  the  proceeds  which 
result  from  the  execution  of  his  au- 
thority. It  is,  therefore,  not  an 
agency  coupled  with  an  interest. 

For  these-  reasons,  my  opinion  is 
that  Dodge  &  Raymond  had  no  au- 
thority to  collect  the  judgment, 
and  that  payment  to  them  is  not  an 
absolute  defense  to  this  action,  the 
plaintiff  not  having  received  the 
money,  or  any  of  it,  and  not  having 
ratified  the  acts  of  Dodge  &  Ray- 
mond as  attorneys.     It  is  therefore 


unnecessary  to  consider  the  second 
claim  of  the  plaintiff. 

I  will  add  this;  it  Stems  to  me 
uow,  from  the  proof  in  this  record, 
that  the  defendant,  the  city,  in  an 
action  upon  the  judgment  -would  be 
entitled  to  credit  on  that  judgment 
for  the  share  of  the  amount  collect- 
ed which,  under  the  contract  of 
employment,  Dodge  &  Raymond 
were  to  receive  for  their  services. 
The  whole  judgment  was  paid  by 
the;  city  to  Paul  Raymond  upon  the 
order  of  Dodge  &  Raymond.  That, 
of  course,  includes  the  share  in  the 
judgment  of  Dodge  &  Raymond. 
They  would  be  estopped,  both  as 
against  the  plaintiff  and  the  defend- 
ant, from  denying  that  they  re- 
ceived their  share  of  the  amount- 
collected.  Under  the  circumstances, 
it  seems  to  me  equitable  and  just 
that  the  plaintiff  should  not  be  per- 
mitted to  recover  6f  the  defendant 
more  than  her  share  of  the  judg- 
ment, the  share  of  Dodge  ,&  Ray- 
mond having  been  paid  and  satis- 
fied by  the  defendant; 

The  verdict  in  this  case  will  there- 
fore be  set  aside  and  a  new  trial 
granted. 

King  &  Tracy,  for  plaintift. 

C.  F.  Watts,  City  Solr.  for  de- 
fendant. 


The  personal  liability  of  highway 
officers  is  a  question  of  importance  which 
is  examined  at  great  length  in' a  note  to 
Bates  vs  Hortiert  22  L,  R,  A.  824,  in 
which  trustees,  were  held  not  liable  fur 
the  frightening,  of  a  horse  by  operation 
of  a  stone  crusher  in  the  highway. 
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ORDINARY     PRUDENCE. 

An  Employer  Has  a  Right  to   Presume    That 

Skilled   Mechanics  Will    Perform  Their 

Work  In  a  8afe  and  Proper  Manner. 


(Lucas  County  Common   Pleas  Court."    April 
Term*  1804.)  ' 


Warner  vs  The  National  Malle- 
able Castings  Co.  Motion  to  set 
aside  verdict  for  plaintiff. 

(An  owner  or  employer  is  exercising  ordinary 
care  and  prudence  if  he  directs  persons  holding 
themselves  out  to  he  carpenters  of*  or.Iinurv  >kil) 
to  erect  n  huilding  according  to  certain  plans. 
known  to  the  workmen,  out  «>f  materials  upon 
the  fir  round,  having  no  defects  that  could  not 
clearly  he  seen  and  of  dimensions  wcH  known  to 
the  mechanics.) 

Harmon,  J. 

The  jflaintiff  claimed  that  he  was 
set-to  work  by  the  defendant  upon 
a  frame  structure  which-nvas  inse- 
cure and  unsafe  and  dangerous; 
that  while  so  at  work  the  structure 
fell  and  he  was  injured. 

He  also  claimed  that  the  lumber 
furnished  was  of  insufficient  length 
to  build  such  a  structure  as  he  was 
directed  to  build. 

The  evidence  showed  that  the 
structure  consisted  of  certain  up- 
right posts  connected  by  horizontal 
beams,  laid  crosswise,  and  that 
plaintiff  was  set  to  work  to  con- 
struct a  plate  lengthwise  on  top  of 
the  uprights.  This  was  to  be  made 
of  2  x  4  timber  pieces.  14  feet  in 
length,  to  be  laid  flatwise  and  spik- 
ed together,  breaking  joints;  none 
of  the  timber  to  be  cut  and  the 
joints  to  come  where  they  would. 

The  distance  between  the  up- 
rights was  about  sixteen  feet. 

Plaintiff  and  a   fellow  workman 


proceeded  with  the  work,  spiking 
the  2x4  pieces  together  and  upon 
the  tops  of  the  uprights.  The  evi- 
dence showed  that  they  were  ap- 
proaching each  other  from  different 
directions  between  two  of  the  up- 
rights, spiking  together  the  pieces 
to  form  the  plate,  when,  in  some 
way,  the  pieces  they  were  spiking 
together  parted  and  they  were 
thrown  to  the  ground  and  plaintiff 
was  severely  injured. 

The  defendants*  foreman,  the 
evidence  showed,  had  directed 
plaintiff  and  his  fellow  workman  to 
perform  the  work  with  the  lumber, 
merely  saying,  "cut  nothing;  spike 
the  2x4  pieces  together  flatwise, 
breaking  joints,  let  them  come 
where  they  will,  and  hurry  the 
work."  "The  foreman  then  went 
away  and  left  them  to  do  the  work 
in  their  own  way. 

Held,  that  an  owner  would  be 
exercising  ordinary  prudence  and 
care  if  he  directed  persons  holding 
themselves  out  to  be  carpenters  of 
ordinary  skill,  to  erect  a  building 
according  to  certain  plans,  known 
to  the  workmen,  out  of  material 
upon  the  ground,  having  no  defects 
that  could  not  clearly  be  seen  and 
of  dimensions  well  known  to  the 
mechanics  using  the  material. 

Held  also,  in  the  case  at  bar,  that 
fhere  was  no  evidence  tending  to 
show  that  plaintiff  was  injured  by 
the  defendants' 'negligence. 

Motion  granted. 

A.  W.  &  fi.  H.  Eckert,  for  plain- 
tiff. 

Baker,  Smith  &  Baker,  for  de- 
fendant. 


** 
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Hamilton   Ooimty    Common    Pleat    Court. 


The  holder  of*  perpetual  lease  with  privilege 
of  purchase  is  an  owner  within  the  meaning  of 
the  street  assessment  statutes. 


Boundaries  of  lots  are  to* be  determined  for  the 
purpose  of  assessment  by  use  or  occupancy,  and' 
not  by  imaginary  lines  oat  plat. 


97817-^-Frank  T.    Clements 
the  Village  of  Norwood. 

HOLLISTER.  J. 


vs 


October  3,  X892.    The  ordinance  to 
assess  was  passed  July  21,  1893. 

It  is  conceded  by  the  defendant 
that  under  recent  decisions  of  the 
Supreme  Court  in  the  Haviland 
and  Sandrock  cases,  so-called,  the 
assessment  for  the  improvement  of 
Station  avenue  should  not  be  on 
the   front    feet    abutting    on    that- 


The  plaintiff  claims 
liable   to  assessment 


Lot  No.  9,  Hopkins   subdivision  ,  avenue,  but  should  be  against  the 
in  the  Village  of  Norwood,  fronted  !  lot  as  per  the  front   feet   on    Sher- 
on  Sherman  avenue  a  distance  of  50  j  man  avenue, 
feet,  and  on  Station  avenue    1 16.33  I  that   the   lot 
feet,  forming  the   northeast  corner  •  fronts  but  30  feet   011  that  avenue 
of  those  streets.  I  while  the  defendant  contends  that 

In  October,  1 89 1,   the   owner  of !  the   entire   50  feet   of  the  lot    as 
the  lot  sold  to  plaintiff  the   30   feet ;  platted  should  bear  their  respective 


thereof  next  east  of  Station  avenue, 
making  a  lot  30  feet  in  front  on 
Sherman  by  116.33  on  Station.  In 
that  year  plaintiff  erected  a  house 
un  his  lot  in  such  a  way  as  to  indi- 
cate that  it  was  intended  to,  and  it 
did,  front  toward  Sherman  avenue. 
The  east  side  of  the  house  was  2 
feet  west  of  the  east  line  of  the  30 
foot  lot.  and  on  the  east  line  plain- 
tiff's grantor  built  a  wire  fence. 

In  May,  1892,  the  owner  of  the 
20  remaining  feet  of  the  lot  leased 
the  20  feet  to  plain tift,  perpetually, 
with  privilege  of  purchase  within 
a  certain  time.  The  privilege  lias 
not  beeif-  exercised  and  its  time 
limitation  has  not  elapsed.  In  1894, 
plaintiff  constructed  #a  house  on 
the  20  feet  which  he  now  occupies 
as  a  residence,  and  he  reuts  the 
house  on  the ,  other  30  feet  to 
another. 

On  October  5,  1891,  the  village 
council  passed  a  resolution  to  "im- 
prove Station  avenue,"  and  the  or- 
dinance   to    improve    was    passed 


proportional  assessment. 

The  plaintiff  can  not   escape  the 
claim  that,  for  purposes  of  assess 
ment.'he  is  the  owner  of  the  20 foot 
lot  of  which  be  is   the   lessee   per 
petlially  with  privilege  of  purchase 
Says  the   Supreme   Court   on   this 
subject,  Davis  vs  Cincinnati,  36   O 
S.t  24,  26 :     i*The  owner    referred 
to  in  section  626  must,  as  a  general 
rule,  be. one  having  a  freehold   es- 
tate in  the  premises  assessed.     Per 
haps  exceptions-to  the  rule  exist. 
See  Revised  Statutes,  sections  2733. 
4181.    The  term  'owner'  does   notr 
as  a  general  rule,  include  the  hold- 
ers of  chattels  real.      The  assess- 
ment is  on  land,  and  it  is  an  owner 
of  land  who  is  liable  to  the  personal 
judgment.     We  are  clear  that  the 
term  'owner1  does  not  include  oue 
having  no   other   interest   than  as 
lessee  for  a  term   of  years.      Any- 
other  construction   would  lead   to 
absurd  consequences.      A    tenant 
holding  for  a  month  might  be  per- 
sonally bound  for  permanent    pub- 
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lie  improvements  of  the  most  ex- 
pensive character." 

Section  41 8 1  provides  that  "per- 
manent leasehold  estates,  renewable 
for  — : — ,.  shall  be  subject  to  the 
same  law  of  descent  as  estates  in 
fee  are  subject"    *    *    * 

The  degree  of  permanency  given 
to  such  estates  by  the  acts  of  the 
parties,  common  use,  and  statutory 
enactment  have  invested  them 
with  the  essential  attributes  of  a 
fee  simple,  and  the  argument  of  the 
court  in  Davis  vs  Cincinnati,  ap- 
plied to  a  ten  year  lease,  a  mere 
chattel  interest,  shows  conclusively 
that  it  was  the  want  of  permanency 
and  durability  in  that  estate,  which 
was  the  reason  for  that  decision. 
Conversely  the  owner  of  a  perpet- 
ual leasehold  with  privilege  of  pur- 
chase would  be  such  an*  owner  as 
must  respond  under  the  laws  of  as- 
sessment 

The  ordinance  to  improve  the 
street  was  passed  in  October,  1892, 
and  plaintiff  became  the  lessee  of 
the  20  foot  lot  in  the  May  preced- 
ing. The  rights  of  the  parties  are 
fixed  at  the  time  of  the  passing  of 
the  ordinance  to  make  the  improve- 
ment :  "Such  ordinance  is  the  re- 
sultant of  those  proceedings,  (re- 
ferring to  certain  necessary  prelim- 
inaries) and  evidences  the  final  de- 
termination of  the  property  owners 
through  their  public  agents,  to  as- 
sume whatever  burdens  may  be  en- 
tailed upon  them  by  the  law  in 
force  when  the  improvement  ordi- 
nance is  passed."  Cincinnati  vs 
Seasongood,  46  O.  S.,  296,301. 

The  plairftifF  then  was,  for  the 
purpose  of  this  case,  the   owner   of 


the.entire  lot  No.  9,  but  it  does  not 
follow  that  His  entire  property  be- 
came subject  to  this  assessment. 

The  mere  fact  that  the  original 
corner  lot  had  a  frontage  of  50  feet 
on  the  plat  as  recorded,  could  not 
prevent  its  owner  from  dividing 
the  lot  as  best  pleased  himself.  If 
the  plaintiff's  grantor  had,  after 
conveying  the  30  feet  to  plaintiff,- 
retained  the  other  20  feet  himself, 
it  could  scarcely  be  successfully 
maintained  that  his  20  feet  should 
be  assessed  with  plaintiff's  30  for 
this  improvement.  Imaginary  lines 
are  not  the  necessary  demarkations 
of  a  lot,  as  the  lines  may  appear  on 
recorded  plats.  The  use  to  which 
the  property  is  put,  and  the  nature 
of  its  occupation,  are  the  tests  to 
which  tht  question  of  what  is  the 
lot  should  be  referred.  The  Supe- 
rior Court  in  General  Term  in  the 
case  "of  Gibson  vs  Cincinnati  y  27 
Bull ,  80,  83,  say  :  "It  has  long 
been  established  in  assessment 
cases,  that  lots  may  exist  without 
being  a  part  of  any  numbered  and 
recorded  subdivision,  and  without 
appearing  on  any  plat,"  and  tile 
court  refer  to  a  decision  by  Har- 
mon, J.,  in  Afattfiea's  vs  Ci/ir/'nHa/i\ 
16  Bull.,  249,  as  laying  down  the 
rule,  "that  lots  are  to  determined 
by  use  and  occupation  in  preference 
to  imaginary  lines  and  numbers  by 
which  they  may  be  designated  in  a 
recorded  subdivision."  See,  also, 
Springer  vs  Avondah\  350  O.  .S'.. 
620,  625. 

The  plaintiff  became  the  owner 
by  deed  of  a  corner  lot  30  by  116 
feet,  and  improved  it  by  construct- 
ing a  building  appropriate   to  the 
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size  and  situation  of  his  lot.  This 
became  the  corner  lot  subject  to 
assessment  for  the  improvement  of 
Station  avenue,  and  it  can  make  no 
difference,  for  purposes  of  assess- 
ment, whether  his  lessor  for  the 
next  20  feet  had  retained  that  prop- 
erty himself  or  had  conveyed  it  by 
a  separate  conveyance  to  the  plain- 
tiff at  a  later  time.  The  plaintiff 
used  and  improved  the  20-foot  lot 
in  a  manner  appropriate  to  its  size, 
situation,  and  occupies  it  as  •  prem- 
ises entirely  separate  and  distinct 
from  the  other.  He  has  two  lots, 
nof  one.  But  dependant  claims 
that  plaintiff  can  not  recover,  be- 
cause he  has  not  tendered  the 
amount  due  on  the  30  feet,  and 
bases  the  claim  on  section  5851 
Rev.  Stat.,  which  provides :  "If 
the  plaintiff  in  an  action  to  enjoin 
the  collection  of  taxes  or  assess- 
ments admit  a  part  thereof  to  have 
been  legally  levied,  he  must  pay  or 
tender  the  same  admitted  to  be 
due."  *  *  *  And  defendant 
cites  Frazicr  vs  Seibern,  16  O.  S., 
615,  to  the  effect  that  one  seekingto 
enjoin  the  collection  of  an  'illegal 
portion  of  a  tax  must  first  pay  that 
which  is  legally  assessed.  This  is 
the  law,  but  the  plaintiff  cannot 
pay  unless  he  knows  how  much  he 
should  pay.  The  Circuit  Court, 
Ehni  vs  Columbus,  3  C.  C,  493, 
holds  that,  "when  the  valid  portion 
of  an  assessment  can  be  ascertained, 
a  court  of  equity  will  enjoin  the 
collection  of  the  illegal  portion 
only,  upon  the  condition  that-  the 
valid  portion  be  paid."  Now,  it  api- 
pears  that  the  defendant  itself  is  so 
far  at  sea  on  the  subject  of  what  is 
the  proper  assessment  to  be   levied 


for  the  improvement  of  Station 
avenue,  that  it  lias  appointed,  or  is 
about  to  appoint  a  commission,  a 
part  of  whose  duty  shall  be  to  de- 
termine that  question.  Under 
these  circumstances  how  can  the 
plaintiff  ascertain  what  amount  is 
properly  chargeable  against  his 
thirty  feet  ? 

Decree  for  plaintiff. 

Wilby  &  Wald  for  plaintiff. 

W.  E.  Buudy  for  the  Village — 
(Court  Index,  Cin;) 
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CONSTRUCTION    OF    WILL. 


A  Devise  of  Real  Estate. 
later. 


Intention   of  Tes- 


(Huron  County  Circuit  Court,  April  Term, 
•  S»>4.  Present:  Hmts.  C.  S.  llcntler.  P.  J„  C-  H. 
Srrihner  «nd  G.  K.  Hayne*,  J.  J.) 

Jacob  Hanimel  vs  Thos.  W.  Pal- 
mer et  al. 

( It.  for  many  rears  owned  a  certain  tract  of 
land  in  Monroeville,  known  ass  lot  ui  which  prior 
to  his  death  wiw  divided  by  the  opcuitijf  and  ex- 
tension of  a  street.  II.  occupied  the  portion  of 
the  lot  on  one  aide  of  the  street  for  warehouse 
purpoKe*  and  the  other  wa*  occupied  by  bis  ser- 
vant. U.  vi- ho  received  a  certain  sum  in  \vage«  and 
the  use  of  that  portion  of  the  lot  without  rental. 
It.  in  his  will, devised   to   II  "the   lot   known  ah 

number in  Moiiroevillc.  Ohio, on    which   the 

*aid  H  now  reside*.'*  IlKf.n,  that  under' nakl 
will  II  took  onlr  that  portion  of  the  lot  Irinjr  cm 
one  *idc  of  the  street,  which  he  had  actually  oc- 
cupied.   Eo.  Lko al  N  e ws.  I 

BKXTLEY,  J. 

The  case  of  Jacob  Hanimel  vs 
"Thomas  W.  Palmer  and  others,  is 
a  case  that  comes  into  this  court 
upon  appeal  from  the  Court  of 
Com m on  Pleas.  Both  parties  claim 
the  legal  title  and  possession  of  a 
certain  piece  of  real  estate  111  Mon- 
roeville,  Ohio,  and  the  form  which 
the  action  has  now  assumed  is  that 
each  party  asks  that  the  title  and 
possession  in  the  real  estate  in 
question  may  be  quieted  as  against 
the  other,  it  being  agreed  by  the 
parties  that  whichever  party  to 
this  controversy  may  be  found  to 
be  legally  entitled  to  the  real  estate, 
shall  be  deemed  in  possession, 
sufficient  for  the  purpose  of  grant- 
ing a  decree  to  quiet  his  title. 

The  question  presented  relates 
to  the  construction  of  a  portion  of 
the  will  of  Henry  M.  Roby  deceas- 
ed which  was  duly  made,  and  after 
the  death  of  Mr.  Roby  in  1890,  was 
duly  admitted  to  probate. 

The  contention  arises  for  the 
most  part,  under  the  third  para- 
graph of  the  will  which  reads  as 
follows:    "I-  give    and  devise    to 


Jacob  Hanimel   the   lot  known   as 

number ,  in  Monroeville,  Ohio, 

011  which  the  said  Hammel  now  re- 
sides."   - 

Mr.  Hanimel  contends  that  the 
property  iirquestion  in  this  action 
tfas  devised  to  him  under  that 
clause  of  the  will. 

On  the  other  hand,  the  defend- 
ants claim  that  it  was  not  so  devised, 
that  is,  that  it  was  not  included  in 
the  description  in  this  third  para- 
graph -of  the  will. 

The  facts  bearing  upon  this  mat- 
ter may  be  briefly  recited  as  these: 
Henry  M.  Roby  for  many  years 
owned  a  certain  parcel  of  real  es- 
tate in  Monreville  lying  to  the 
north  of  Monroe  street,  the  southern 
boundary  of  that  parcel  being  Mon- 
roe street.  On  the  north  of  this 
parcel  of  real  estate,  was  another 
parcel  belonging  to  other  parties 
and  which  has  been  platted  as  an 
additiou  to  the  town  of  Mouroeville- 
In  that  addition  and  dedicated  as  a 
part  of  it,  was  a  street  called  Pros- 
pect street  which  came  down  in  a 
southerly  direction  to  the  north 
line  of  the  parcel  of  real  estate  here 
in  question  belonging  to  Henry  M. 
Roby.  This  platting  of  the  parcel 
of  land  north  of  the  one  here  in 
question  occurred  many  years  ago, 
I  think  prior  to  the  year  1893. 
After  the  platting  and  somewhere 
from  the  year  1873  to  r**75* — the 
particular  year  is  of  no-importance, 
— Prospect  street  thus  dedicated 
down  to  the  north  boundary  of  the 
parcel  here  in  question,  was  extend- 
ed, in  effect  at  least,  and  opened 
out  to  Monroe  street  through  the 
parcel  here  in  question,  That 
threw  a  small  portion  of  the  parcel 
here  in  question  which  is  called  lot 
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1 2 1 ,  to  the  west  of  Prospect  street 
thus  extended.  On  this  portion  of 
the  lot  designated  generally  as  lot 
121,  the  plaintiff  in  this  action,  re- 
sided for  many  years.  He  was  in 
the  employ  of  Henry  M.  Roby  as  a 
man  of  all  work,  a  laborer  who  did 
whatever  work  was  designated  by 
Mr.  Roby  in  his  life  time.  There 
was.  a  house  upon  this  westerly 
portion  of  lot  121,  west  of  Prospect 
street,  in  which  Mr.  Hammel  was 
by  Mr.  Roby  allowed  to  live  with- 
out paying  any  rent.  Mr.  Hammel 
says  that  he  received  so  much  in 
wages  from  Mr.  Roby  and  the  rent 
of  this  ground  free. 

Many  years  ago,  in  1873  or  1874, 
when  Prospect  street  was  thus  in 
fact  opened  out  southerly  to  Mon- 
roe street,  and  through  lot  I2i,  a 
fence  had  to  be  moved  westerly  so 
that  it  became  the  eastern  boundary 
of  the  parcel  of  land  on  which  Mr. 
Hammel  lived,  and  the  western 
boundary  of  Prospect  street  thus 
extended.  To  the  knowledge  of 
Mr.  Roby,  this  street  was  improved 
at  various  times,  and,  partially,  by 
his  own  direction.  Trees  were  set 
out  within  the  boundary  of  the 
street,  as  is  usual  along  a  line  of 
street  for  shade  trees,  and  walks 
were  constructed  on  each  side  of 
the  street  and  ditches  madein  throw- 
ing up  the  center  of  the  street  for 
travel  in  the  highway;  and  the  vil- 
lage itself,  by  action  of  its  counsel, 
caused  this  so-called  extension  ot 
Prospect  street  to  be  improved  from 
time  to  time,  and  to  all  outward  ap 
pen  ranees,  for  many  years  before 
the  death  of  Mr.  Roby,  it  was  a 
public  highway  of  the  village,  al- 
though it  was  never  formally,  in 
writing,  dedicated  by  Mr.  Roby   to 


the  public  use;  but  it  became  used 
in  this   way   for  travel,   for   many 
years    before    Mr.    Roby's    death. 
This  lot  121    was  divided  by   this 
street  and  the  improvements   upon 
the  street,  by  a  fence   on    the   side 
of  the  street,  into  two  parcels,   one 
of  which  was  this  land  upon  which 
Mr.  Hammel  resided,  and  the  other 
part,  east   of  Prospect  street   thus 
extended,  was  in  the  possession   of 
Mr.  Roby  at  the  time  of  his  death, 
and  upon  it  was  quite  a  large  ware- 
house covering  quite  an    extent  of 
ground,  and  in  which  was  the  office 
of  Mr.  Roby,  and  in  which  he  spent 
a  large  part  of  his   time   up   to   the 
time  of  his  last   sickness,  in    1890. 
Mr.  Roby  resided   in   another  part 
of  town,  and  his  usual  way  of  going 
from  this  building  upon  the  eastern 
part  of  lot  121  to   his   house,   took 
him  past  the  residence  of  Mr.  Ham- 
mel and  along  past  the  portion   of 
Prospect     street     thus     extended 
through  the  so-called  lot  121.    That 
was  the  actual  situation  at  the  time 
this  will  was  made,  and  at  the  time 
Mr.  Roby  died. 

It  does  not  appear  that  in  any 
original  platting  of  the  town  this 
parcel  of  land  was  designated  as  lot 
121.  A  map  of  the  village  was  in- 
troduced in  evidence  showing  this 
parcel  as  designated  by  this  num- 
ber, 121,  and  it  was  shown  that  the 
plat  by  which  it  originally  got  this 
designation  was  a  plat  made  for  the 
purposes  of  taxation  and  perhaps 
under  the  direction  of  the  counnty 
auditor  or  recorder.  It  was  record- 
ed as  a  plat  in  the  records  of  the 
county. 

It  was  testified  that  the  reason 
this  plat  was  made  was  because 
there  were  many  lots  in  this  village, 
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some  of  them  designated  under  cer- 
tain numbers  in  the  original  plat 
and  other  lots  designated  by  similar 
numbers  in  the  several  additions  to 
the  town,  and  there  might  arise 
some  confusion  and  so,  for  the  pur- 
pose of  taxation,  and  in  order  to 
obviate  that  difficulty,  this  general 
plat  was  made  upon  which  this  par- 
cel-became lot  121.  Mr.  Hammel, 
prior  to  the  death  of  Mr.  Roby, 
never  had  possession  of  the  eastern 
portion  of  this  lot  121,  but  he  did 
have  possession  of  this  western 
portion  where  he  resided.  Under 
circumstances  of  that  kind^  it  is 
claimed  that  by  force  of  the  terms 
of  this  third  clause,  in  the  will,  the 
whole  of  lot  T2i  passed  to  Mr.  Ham- 
mel. The  plaintiff  makes  that  claim 
and  the  other  parties  claim  that, 
under  the  terms  of  the  will,  and 
under  the  circumstances  of  the  case, 
the  will  should  be  construed  as  only 
devising  to  Mr.  Hammel  that  por- 
tion west  of  Prospect  street  upon 
which  he  resided. 

There  is  110  particular  controversy 
among  the  connsel  as  to  the  general 
rules  of  law  upon  the  subject  of  the' 

*  construction  of  wills,  namely:  That 
the  court  should  ascertain  by  the 
terms  of  the  will,  and  by  the  cir- 
cumstances surrounding  the  testa- 
tor at  the  time  he  makes  it,  what 
his  intentions  in  fact  were  in  using 
the  terms  that  he  did  in  fact  use. 

Strictly  and  legally  .  speaking, 
when  when  we  speak  of  a  certain 
designated  lot  in  a  village  by  num- 
ber, and  there  is  that  numbered  lot 
and- only  one  lot  so  designated,  one 
number  of  that  figure,  the  land  .in- 
cluded in  the  platting  of  the  lot 
should  be  held  to  have  been  intend- 
ed. It  may  be,  of  course,  that  the 
mere  terms,  a  certain  lot  number 
121,  we  will  say,  in  a  village,   may 

.  or  may  not  designate  -one  certain 
defined  parcel  of  land  within  the 
bounds  of  the  village.  There  may 
be  several  lots,  or  more  than  one, 
bearing  this  same  number.     There 


may  be  a  lot  of  that  number  in  the 
Original  plat  and  there  may  be  a 
lot  of  the  same  number  in  one  or 
more  additions  to  the  original  plat 
and  all  within  the  designated  village; 
or,  there  may  be  but  one  lot  of  that 
one  number.  The  term  lot,  as-  is 
well  known,  is  used  very  frequently 
with  other  designations,  as  simply 
indicating  a  parcel  of  land.  De- 
fined it  may  be  by  dedication,  or  it 
may  be  by  the  existence  of  bound- 
aries such  as  fences,  or  it  may  be 
by  other  means  pointed  out  and 
designated.  This  will  says  that 
the  lot  known  as  number  [blank] 
in  Monroeville,  Ohio,  on  which  Mr. 
Hainmel  fcsides,  is  devised  to  him. 
the  number  not  being  inserted. 

It  does  not  appear  that  the  west- 
erly portion  upon  which  he  resided 
was  designated  in  any  plat  as  any 
particular  number  neither  does  it 
appear  that  the  westerly  portion 
was  designated  by  any  particular 
number  originally;  but  the  whole 
parcel  simply  bears  in  this  plat  that 
I  have  mentioned, —the  assessors 
plat,  the  Jiumberui2i."  . 

We  have  looked  at  this  will  and 
considered  the  circumstances  and 
the  authorities  cited  by  the  counsel 
on  each  side  of  this  caj*e,  carefully, 
and  we  think  thoroughly,  and  we 
cannot  resist  the  conviction,  from 
considering  it  all,  that  Mr.  Rcby 
did  not  intend',  by  those  words  in 
the  will,  to  devise  the  eastern  por- 
tion of  this  property  thus  entirely 
separated  from  the  western  portion 
by  Prospect  street:  that  he  simply 
intended  to  devise  to  Mr.  Hammel 
that  portion  of  what  was  originally 
lot  12  [  upon  which  Mr.  Hammel 
resided,  and  that  ihat  was  the  lot 
intended  by  him  in  this  third  sub- 
division of  his  will,  and  with  that 
view  of  the  matter,  it  follows  that 
the  decree  must  be  in  favor  of  the 
defendants  and  against  the  plaintiff. 

T.  H.  Kellogg,  for  plaintiff. 

Hamilton  &  Ford,  for  defendants. 
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STOCKHOLDERS        LIABILITY. 

Jurisdiction     Notwithstanding    Assignment. 
Authority  to  Issue  Preferred  Stock. 

(In  the  Circuit  Court,  Summit  Count)*.  Pres- 
ent: Hong.  Baldwin,  Hall  and  Caldwell,  .  J. 
April  Term,  1894.) 

The  Piinesville  National  Bank 
et  al  vs  The  King  Varnish  Co.  et 
al.     Decided  April  15th,  1894* 

(1— The  Courts  have  jurisdiction  of  actions  to 
enforce  par  meat  of  unpaid  stock  subscriptions 
and  stockholders  individual  liability,  notwith- 
standing an  assignment  for  the  benefit  of  credi- 
tors, the  assignee  being  before  the  Court  and 
contenting  that  the  issue  may  be  determined 
there,  ' 

9— The-  existing  stockholders  for  a  corporation 
may,  for  the  purpose  of  inducing  others  to  sub- 
scribe to  the  unissued  stock,  agree  that  the  new 
subscribers  shall  be  paid  a  stipulated  annuul 
dividend,  out  of  the  uet  profits  of  the  corporation, 
if  profits  are  realised,  before  anv  dividends  are 
paid  to  the  stockholders  then  existing;  subscrip- 
tions to  the  stock  obtained  under  such  an  ar- 
rangement are  valid  and  binding  though  not 
within  the  provision* of  Sec.  3303  R.  S.  Such  an 
issue  of  preferred  stock,  under  an  agreement 
with  those  then  interested  in  the  corporation,  is 
an  arrangement  between  the  stockholders,  in 
which  they  alone  are  interested  and  which  may 
be  enforced.  * 

3— Subscriptions  to  the  stock  lis  ring  been  made 
between  January  and  May  iSSoand  nothing  hav- 
ing been  done  prior  to  the  assignment  of  the  cor- 
poration for  the  benefit  of  creditors  in  January 
iSS>.  Held,  that  it  was  then  too  late  for  the  de- 
fendants to  make  the  claim  that  they  were  in- 
duced to  subscribe  for  the  stock  by  fraud,  as 
against  the  creditors  of  the  corporation. 

4— A  subscriber  to  stock  may  not  wait  until  the 
inso.vencesofthe  Company  is  assured  and  then, 
against  a  claim  for  the  balance  of  stock  subscrip- 
tions or  individual  liability,  in  behalf  of  the 
creditors,  set  up  an  independent  indebtedness  of 
the  Company  to  him.  So  held,  in  accordance 
with  the  weight  of  authorities,  though  the  claim 
seemed  equitable  and  just. 

5— A  subscription  to  the  capital  stock  of  a  cor- 
poration on  the  condition,  in  an  oral  agreement, 
that  a  certain  other  party  subscribed  tor  a  cer- 
tain number  of  shares,  is  not  available  as  a  de- 
fense against  the  creditors  of  the  corporation. 

6— A  party  may  revoke  his  oc  her  subscription 
to  the  capital  stock  of  a  corporation  before  it  be- 
comes a  completed  eotttract. 

7~ A  stockholder  who  has  disposed  of  bis  stock 
may  be  held  on  his  individual  liability  for  a  pro- 

Eortionste  share  of  the  debts  contracted  while 
e  was  a  stockholder. 

Baldwin.  P.  J.  dissenting  from  the  last  propo- 
sition on  the  authority  of  46  O.  S.  404.  Ed.  Le- 
gal News.) 

Hai,b,  J.^ 

The  Ring  Varnish  Company,  was 
a  corporation,  organized  under  the 
laws  Of  Ohio,  in  January  1863,  and 
soon  thereafter  commenced  busi- 
ness, and  continued  to  cfiwry  on  its 
business  in  the  city  of  Akron,  until 


January  1889,  when  it  made  an  as- 
signment, of  all  its  assets,  to  Albert 
T.  Page,  for  the  benefit  of  its  credi- 
tors. The  assets  proved  to  be  in- 
sufficient to  pay  the  debts  of  the 
corporation. 

The  plaintiff,  the  Painesville 
National  Bank,  recovered  a  judg- 
ment against  tbe  corporation,  after 
the  assignment  had  been  made,  and 
brought  this  action  for  two  objects 
and  purposes:  First,  to  "enforce 
tbe  payments  of  subscriptions  to 
the  capital  stock,  which  it  is  claim- 
have  not  been  paid,  and  are  yet  due 
to  the  corporation, — the  first  propo- 
sition, is  to  collect  unpaid  subscrip- 
tions; second,  to  enforce  the  in- 
dividual liability  of  the  stockhold- 
ers, under  the  constitution  and  sec- 
tion 3258  R.  S.,  for  the  benefit  of 
the  creditors, — both  claims  being 
made  in  behalf  of  all  the  creditors 
of  the  corporation.  The  original 
petition  filed,  omitted  the  first  claim: 
that  is,  the  claim  against  the  stock- 
holders for  the  non-payment  of  the 
stock  subscriptions;  but  it  was  after- 
ward brought  into  the  case,  by 
amendment.  I  need  not  stop  to  re- 
cite how.  The  two  claims  are  be- 
fore this  court  to  be  adjudicated. 

The  first  proposition  made  is 
this :  That  there  having  been  an 
assignment  by  the  corporation,  to 
an  assignee,  for  the  benefit  of  the 
creditors,  this  court  has  no  juris- 
diction to  enforce  the  payment  of 
the  unpaid  subscriptions  to  the 
stock,  if  there  be  any* 

It  will  be  conceded,  that  if  no  as- 
signment had  been  made,1  the  cred- 
itors could  maintain  this  action  to 
enforce  the  payment  of  the  unpaid 
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subscriptions  to  the  stock;  and  if 
that  cannot  be  done  in  this  action, 
it  is  because  of  the  fact  that  there 
has  been  an  assignment  to  an  as- 
signee. 

It  will  be  noticed  that  the  same 
issue,  in  the  attempt  to  enforce  the 
individual  liability  in  behalf  of  these 
answering  stockholders,  is  made, 
as  upon  the  other  issue,  and  this 
court  must  determine,  for  the  pur- 
pose of  determining  whether  an  as- 
sessment shall  be  made  against  the 
particular  stockholders  answering, 
whether  that  particular  person  is, 
or  is  not  a  stockholder  in  the  cor- 
poration, and  1  can  readily  see  that 
it  would  lead  to  some  confusion,  to 
hold'that  this  court  has  not  juris- 
diction. Supposing  thaj:  we  should 
determine  "that  these  answering  de- 
fendants, who  make  this  question, 
are  not  stockholders  of  the  corpor- 
ation, audrftherefore  refuse  to  assess 
it;  I  suspect  that  they  would  answer, 
when  called  upon  in  another  court 
to  answer  to  the  assignee  for  un- 
paid Subscriptions,  that  that  ques- 
tion had  been  settled  in  a  case  in 
which  both  were  parties.  I  am  not 
saying  that  it  would  be  a  good 
answer,  but  certain  it  is,  that  that 
issue  must  be  passed  upon,  not  up- 
on the  question  of  whether  the  un- 
paid subscriptions  shall  l>e  paid,  or 
not,  but  upon  the  question  whether 
an  assessment  shall  be  made  against 
these  parties,  upon  their  individual 
liability.  The  assignee  being  be- 
fore the  court,  and  consenting  tint 
this  issue  may  be  determined  here, 
we  are  inclined  to  hold  that  the 
same  result  would  follow  as  if  there 
had  been  no  assignment:   that  is, 


that  we  have  jurisdiction  to  deter- 
mine that  question,  and  end  the 
controversy;  and  we  so  hold.  The 
assignee  is  a  party  here;  he  makes 
no  objection,  and,  as  we  understand 
counsel  who  represent  him,  consents 
tliat  that  issue  may  be  tried  and  de- 
termined. * 

The  first  proposition  made,  which 
is  common  to  all  defendants  answer- 
ing,  i&,  that  at  the  time  of  the  sub- 
scription that  was  made  by  these 
defendants,  to  the  preferred  stock 
of  the  corporation,  there  was  no 
preferred  stock,  and  no  power  in 
the  corporation  to  issue  preferred 
stock,  and  therefore,  the  subscrip- 
tion, in  such  form,  is  without  any 
validity,  and  cailnot  be  enforced. 
The  facts  are  these  :  The  first  step 
taken  towards  the  issuing  of  pre- 
ferred stock,  by  this  corporation 
was  this;  that  the  stockholders.. at  a 
meeting,  on  the  n,  of  Januan*  1886, 
passed  this  resolution : 

"Resolved,  in  view  of  the  state 
nient  rendered  the  Company  by 
the  president  that  the  stockholders 
recommend  the  Board  of  Directors 
to  take  im mediate  steps  to  increase 
the  sale  of  the  Company's  stock  in 
such  manner  as  in  their  judgment 
shall  seem  best" 

On  the  18,  of  JanuaTy  1886,  the 
directors  passed  this  resolution  : 

"At  a  Directors  meeting  held 
January  18,  1886,.  D.  L.  King,  Geo. 
W.  Crouse,  A.  Ir.  Conger,  Joseph 
Hugill,'A.  T.  Paige,  being  present- 
On  motion  it  was  resolved  to  issue 
preferred  stock  to  carry  out  the 
resolutions  of  the  stockholders 
passed  nth  iust,  and  the  President 
was  requested   to   prepare  a   sub- 
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scription  book  and  to  solicit  sub- 
scriptions to  the  preferred  stock  to 
be  binding  upon  the  subscribers 
when  forty  thousand  dollars  was 
subscribed,  and  to  report  to  the 
Directors  at  a  future  meeting." 

In  pursuance  of  that  resolution, 
the  president  of  the  Company,  pre 
pared  a  subscription  book,  which  is 
as  follows  T 

"We  hereby  subscribe  to  the  pre- 
ferred stock  of  The  King'  Varnish 
Company  the  number  of  shares 
written  opposite  our  respective 
names  and  agree  to  pay  therefor 
the  sum  of  one  hundred  dollars  per 
share,  in  such  installments  as  may 
be  ordered  by  the  Board  of  Direc- 
tors of  said  Company,  not  exceed- 
ing twenty  per  cent  a  month.  The 
holders  of  said  preferred  stock  to 
be  entitled  to  a  dividend  of  six  per 
^ent  per  annum  out  of  the  net 
profits  each  year  before-'  any  divi- 
dend is  paid  to  the  holders  of  com- 
mon stock. 

Akron,  January,  1886. 

That  was  signed,  or  another  pre- 
cisely in  terms  like  it,  by  all  of 
these  defendants  who  contest  the 
validity  of  this  subscription;  and 
their  liability  as  stockholders. 

On  the  3rd  dajrof  May.  this  sub- 
scription having  been  taken,  there 
was  a  meeting'  of  the  stockholders, 
and  all  present  assented  to  the 
scheme  that  had  been  inaugurated 
for  the  issuing  of  preferred  stock, 
and  all  the  old  stockholders,  except 
two,  were  present  at  the  meeting. 
Mr.  Miller,  as  I  understand,  was 
not  present,  and  Howell  S.  King. 
Mr.  Miller  subsequently  subscribed 
for  fifty  shares  of  this  *  preferred 


stock,  and  paid  for  it,  acted  as  stock-  - 
holder  in  the  corporation;  I  think 
it  may  be  safely  said  that  he  as- 
sented to  this  arrangement.  It  is 
in  testimony  also,  that  young  King 
gave  his  assent;  ahd  we  find,  with- 
out any  further  discussion,  that  all 
the  stockholders  in  The  King  Var- 
nish Company,  who  were  such 
prior  to  the  3rd  day  of  May  1886, 
assented  to  and  agreed  to  this  issu- 
ing of  preferred  stock;  and  the 
questUMiJs.,  "What  is  the  effect  of 
such  an  arrangement  ?"  It  is  claim- 
ed that  preferred  stock  in  the  cor- 
poration could  only  be  issued,  after 
the  organization  of  the  corporation 
in  pursuance  of  the  provisions  of 
section-  3263  R.  S.,  and  plainly, 
this  issuing  of  preferred  stock  by 
The  King  Varnish  Company,  was 
not  in  pursuance  of  that  section  of 
the-statute;  it  was  npt  an  increase 
of  the  capital  stock  of  The  King 
Varnish  Company;  it  was  a  disposal 
of  stock  that  already  existed.  No 
certificate  of  the  increase,  and  tio 
certificate  was.  filed  with  the  Secre- 
tary of  State,  which  would  author- 
ize the  Company  to  issue  other  than 
common  stock.  But  notwithstand- 
ing that,  we  hold  that  the  existing 
stockholders  of  the  corporation 
may,  for  the  purpose  of  inducing 
others  to  subscribe  to  the  unissued 
stock  of  the  corporation,  agree  that 
the  new  subscribers  stall  be  paid  a 
stipulated  annual  dividend  out  of 
the  net  profits  of  the  corporation,  if 
profits  are  realized,  before  any  divi- 
dends are  paid  to  the  stockholders 
then  existing;  and  that  subscriptions 
to  the  stock,  obtained  under  such 
an  arrangement,  are  valid  and  bind- 
ing upon  the    subscribers  to  the 
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stock.  We  see  no  objection 
that  £an  be.  made  to  jan  ar- 
rangement between  the  stock- 
holders, who  fully  assent  to,  and 
adopt  that  mode  of  obtaining  sub- 
scriptions to  the  stock  of  % the  cor- 
poration in  which  they  are  inter- 
ested. It  seems,  to  us,  that  there  is 
no  public  policy  involved  that 
would  forbid  such  an  agreement, 
and  when  one  signs  and  becomes  a 
subscriber  to  the  stock  of  a  corpor- 
ation, under  an  agreement  with 
those  that  are  then  interested  in  it, 
that  such  an  advantage  shall  be 
given  to  the  subscriber  of  the  stock, 
that  it  is  an  arrangement  between 
the  stockholders,  m  which  they 
alone  are  interested,  and  which 
may  be -enforced;  so  that  the  ob- 
jection made  that  this  Company 
had  no  power  to  issue  preferred 
stock  is  not  sustained. 

The  next  question  made  in  be- 
half of  many  of  these  answering 
defendants,  if  not  all,  is,  that  they 
were  procured  to  sign  the  subscrip- 
tions to  this  stock  by  fraud,  such 
as  vitiated  the  contract  that  they 
made,  by  making  that  subscription'. 

In  answer  to  that  claim, .we  hold, 
first :  that  the  testimony  fails  to  es- 
tablish the  fact  that  fraud  was  prac- 
ticed upon  these  defendants.  Sec- 
ond>  that  the  subscriptions*  having 
been  made  between  January  and 
May,  1886,  and  nothing  having 
.been  done  prior  to  the  assignment 
of  the  corporation  for  the  benefit  of 
creditors,  in  January,  1889,  that  it 
is  too  late  for  these  defendants  to 
now  make  the  claim  that  they  were 
procured  to  subscribe  for  the  stock 
of  that    corporation,  by  fraud,  as 


as  against  the    creditors    of   that 
corporation. 

Now  that,  perhaps,  deals  with  all 
questions  that  are  common   to  all 
these  defendants;  and  looking  now 
to    the  individual  claims  made  by 
eafch  severally,  it  is  said,  in  behalf 
of  defendant  Crouse,  in  addition  to 
the  claims  already  noted,  that  there 
is  due  to  him,  a  large  amount  from 
the    corporation,  that  arose  by  his 
endorsing  and  paying  the  paper  of 
the  company;  and  he  says,  that  the 
amount  thus  paid  by  him,  should 
be    applied    in    reduction    of   his 
claim,  so  far  as  it  depends  upon  un- 
paid subscription  to  the  stock.    My 
own   motion,  *  when    the    question 
was  stated  upon  the  hearing,  was, 
that  such  a  claim  was  clearly  equit- 
able and  hist;  but  I  am  driven  from 
the    position     by   the    authorities 
cited,  and  which  we  have  been  able 
to  find.     No  case  has  been~cited  to 
us,  in  which  the  proposition,  that  a 
subscriber  to  stock   may  wait  until 
the  insolvency  of  the    company  is 
assured,  and  then,    as    against  the 
claim,  in  behalf  of  the  creditors,  to 
enforce    the    subscription    of   the 
stock  by  him,  he  may  set  up  an  in- 
dependent indebtedness  of  the  com- 
pany to  him.   The  authorities  seem 
all  the  other  way.     We  have  found 
no    case:  that    would  sustain    the 
other    proprosition,   and  none  has 
been  cited  to  us.       Hence,  we  hold 
against  this  claim;  this  off-set  can- 
not   be   made.     Mr.    Crouse    had 
acted  after  this  subscription,  with 
the  corporation,  and  we  know  of  no 
legal  defense,  unless  we  are  wrong 
about  some  of  those  already  passed 
upon,    which    would    excuse  him 
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from  the  payment,  either  of  the  un- 
paid subscription,  or  the  amount 
due  from  him  upon  his  individual 
liability. 

Col.  Conger  jappears  upon  this 
subscription  list,  a  subscriber  to  the 
extent  of  fifty  shares  of  stock,  and 
there  is  no  doubt  but  what  he  had 
a  conversation  with  the-  president 
of  The  King  Varnish  Company,  at 
the  time  he  made  that  subscription, 
to  the  effect  that  David  R.  Paige, 
would  assume  three  thousand  dol- 
lars, or  thirty  shares  of  the  stock 
subscribed  by  him,  and  he-  sub- 
scribed with  that  assurance  from 
Mr.  King;  but  we  don't  see  how 
that  can  avail  him,  as  against  the 
creditors  of  the  corportion.  :  He 
subscribed  for  the  fifty  shares.  He 
paid  for  twenty  of  them."  He  sub- 
scribed under  an  arrangement,  out- 
side of  the  subscription  paper,  with 
Mr.  King,  which  has  not  been  car- 
ried out. 

Mr.  .Barber  subscribed  for  ten 
shares  of  the  capital  stock  of  this 
corporation;  he  subscribed  long 
prior  to  the  3d  of  May,  up  to  which 
time,  no  one  will  claim  that  the  cor- 
t>oratfon  had  completed' its  arrange- 
ment for  the  issuing  of  preferred 
stock,  so  that  it  could  fulfill  its 
agreement  to  issue  preferred  stock 
prior  to  that  time.  An  issue  is 
made,  as  to  whether  Mr.  Bar- 
ber did,  Or  did  '  not,  prior  to  that 
time,  revoke  his  subscription  to  this 
stock.  Testimony  has  been  given 
tending  both  ways,  upon  that  prop- 
osition. We  think,  as  a  matter  of 
law,  if  he  did  so  revoke  his  sub- 
scription to  the  stock,  he  cannot 
now  be  held,  because  before  it  be- 


came a  completed  contract,  he 
might  withdraw  hi$  proposition — 
could  not  be  held — and  it  is  not 
necessary  to  bring  an  action  to 
annual  a  contract  that  never  was 
made,  bfecruise  it  was  obtained  by 
fraud; — it  is  not  on  that  ground; — 
but  it  is  \>n  the  ground  that  the 
contract  had  not  become  complete; 
it  was  a  proposition  made  by  him 
to  take  stock,  and  neither  were  in 
shape  to  enforce  the  contract 
against  the  other,  until  the  3d  of 
May;  and  the  question  of  fact  is, 
whether  he  did  so  revoke  that  sub- 
scription, and  the  preponderance  of 
the  testimony  is  decidedly  in  favor 
of  the  proposition  that  he  did  so  re- 
voke it — not  only  from  his  own. 
testimony,  ljut  from  circumstances 
connected  with  it.  An  employe 
went  from  The  King  Varnish  Com- 
pany po  the  corporation,  in  which 
Mr.  Barber  was  interested,  he  says, 
it  was  called  to  his  attention,  the 
condition  of  Tfie  King  Varnish 
Company,  at  that  time,  and  he  went 
straight  to  the  office  of  The  King 
Varnish  Company,  and  there,  in 
express  and  explicit  terms  revoked 
the  subscribtion.  We  think  it  must 
avail  as  to  him. 

Mr.  Cornell  makes  precisely  thev 
same  issue.  Neither  he,  nor  Mr. 
Barber  had  paid  any  portion  of  the 
subscription.  Mr.  Cornell  was  a 
subscriber  to  fifty  shares  of  the 
capital  stock.  His  executors  now 
claim  that  he  also  revoked  and  re- 
pudiated the  subscription  that  he 
made,  prior  to  the  3rd  day  of  May. 
We  have  read  with  care  the  only 
testimony  upon  that  proposition 
given  by  the  executors  in   his  be- 
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half,  that  is  the  former  testimony 
of  Mr.  Cornell  himself.  There  is  a 
very  marked  difference  between 
the  effect  of  that  testimony,  and 
that  given  by  Mr.  Bakei,  a  very 
marked  difference  indeed.  Mr. 
Cornell,  at  the  time  he  made  sub- 
scription to  this  stock,  stipulated 
that  there  should  be  an  indemnity 
delivered  to  him,  indemnifying  him 
against  any  individual  liability  up- 
on that  subscription.  The  particu- 
lar idemnity  was  not  furnished  him 
that  was  agreed  to  be  furnished 
him,  but  a  certain  paper  signed  by 
parties  that  are  good,  was  delivered 
to  him,  which  he  retained,  until 
the  hearing  of  this  case  before  the 
court  below;  and  his  testimony  fails 
to  show  a  clear,  emphatic  repudia- 
tion of  this  subscription,  or  such  a 
one,  as  we  think  should  free  him 
from  his  obligation  lipon  that  sub- 
scription. We  therefore  decide 
that  issue  against  the  estate  of 
Cornell. 

What  I  have  already  said,  I 
think,  covers  all  the  defenses  or 
claims  that  can  be  made,  in  behalf 
of  Mr.  Seiberling,  whether  they  are 
so,  or  not,  we  find  nothing  that 
should  excuse  Mr.  Seiberling  from 
responding  to  his  liability  as  a 
stockholder  of  that  corporation. 
The  same  is  true  of  each  and  all 
the  defendants  Answering,  except 
as  I  have  stated,  Mr.  Barber. 

Now,  there  is  no  other  claim 
made  here,  in  behalf  of  Mr.  Ray- 
mond, who  was  early  a  stockholder, 
and  early  got  out  from  under  the 
load;  but  not  quick  enough  to  es- 
cape all  liability,  if  he  is  to  be  held 
for  his  proportion  of  the  debts  that 


were  contracted  while  he  was  a 
stockholder. 

Without  going  into  any  lengthy 
discussion  upon  that  proposition,  I 
will  state  the  court  are  not'all  agreed 
as  to  whether  he  should  be  held  to 
a  liability  for  the  debt  contracted 
while  he  was  a  stockholder  or 
wholly  released.  The  presiding 
judge  is  of  the  opinion,  under  the 
authority  or  discussion  that  is  had 
in  the  46  O.  S.  404,  that  he  should 
be  released.  A  majority  of  the 
court,  however,  hold  his  liability 
to  be  substantially  as  determined 
by  the  Court  of  Common  Pleas, 
that  he  is  liable  for  his  proportion- 
ate share  of  the  debts  contracted 
while  he  was  a  stockholder  in  the 
corporation,  and  the  fact  that  that 
indebtedness  has  been  carried,  and 
by  the  renewal  of  the  note  that  ex- 
isted at  the  time,  various  renewals 
from  time  to  time,  carrying  along 
the  same  indebtedness,  does  not  re- 
lieve him  from  that  liability. 

Now,  I  believe  that  that  is  sub- 
stantially all  that  is  necessary  for 
the  court  to  indicate,  in  order  that 
a  decree  may  be  drawn  in  the  case, 
and  a  decree  will  be  in  accordance 
with  the  opinion  here  made. 

C.  S.  Cobbs,  Geo.  G.  Allen  and  E. 
F.  Voris,  for  plaintiff 

Charles  Baird,  W.  L.  Marvin  and 
Wm.  H.  Upson,  for  defendants. 
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HAMILTON    COUNTY    CIRCUIT 
COURT. 

Questions  of  Distribution  Among  Creditor*. 

Publication  of  suit  bj  one  creditor,  who  after- 
wards Amends  and  nets  up  a  different  cause  of 
action,  does  not  give  him  priorty. 

No.  1789.    Israel  H,  Pendery  and 
others  vs  Albert  C.  Allen  and  others; 
error. 
Smith,  J. 

The  Court  of  Common  Pleas  hav- 
ing rendered  a  judgment  that  the 
funds  in  the  hands  of  the  Sheriff 
and  of  Lowe  Emerson,  trustee,  the 
proceeds  of  property  formerly  be- 
longing to  Edward  P.  Allen,  should 
be  distributed  and  paid  to  all  the 
creditors  of  said  Allen  in  proportion 
to  the  amount  of  their  respective 
claims  against  him,  the  plaintiffs  in 
error,  who  claim  to  have  a  preferred 
and  prior  claim  there,  file  this  pro- 
ceeding in  error  to  reverse  such 
judgment.  The  facts  in  the  case, 
briefly  stated,  are  these :  On  Feb- 
ruary 1,  1886,  Pendery  filed  his 
petition  in  the  Court  of  Common 
Pleas  against  Albert  C.  Allen,  Ed- 1 
ward  P.  Allen,  Lowe  Emerson  and  j 
others,  alleging  that,  on  July  16,  j 
1885,  said  Edward  P.  Allen,  with- 
out an  adequate  consideration, 
mortgaged  to  said  Emerson  certain 
real  estate,  and  that,  at  the  time, 
said  Emerson  held  a  chattel  mort- 
gage on  a  large  amount  of  perisonal 
property,  amply  sufficient  to  secure 
his  entire  claim  against  A.  C.  and 
E.  P.  Allen.  Wherefore  >it  was 
prayed  that  said  fraudulent  con- 
veyance and  mortgage  to  Emerson 
be  set  aside  and  the  property  be 
sold  to  pay  a  debt  of  the  Allen's  to 
the  plaintiff,  which  is  set  up. 

On  the  second  of  February,  1889, 


Pendery  published  a  notice  in  con- 
formity with  the  provisions  of  Sec. 
6344,  Rev.  Stats,  of  the  pendency 
and  object  of  said  suit.  Some  of 
the  other  creditors  of  Allen  came 
in  by  cross-petition,  and  giving  the 
security  required  by  the  section — 
others  did  not — and  answer  was 
filed  by  Emerson  April  14,  1886, 
denying  all  the  allegations  of  the; 
petition  as  to  the  fraud  and  want 
of  consideration -of  the  mortgages. 

At  the  trial  of  the  case,  March 
12,  1889,  in  the  Circuit  Court,  the 
plaintiff  was  allowed  to v  file  an 
amended  petition,  in  whicfy  it  was 
alleged  that  the  mortgage  mention- 
ed in  the  original  petition  was  made 
to  Emerson  when  Edward  P.  and 
Albert  C.  Allen  were  insolvent,  and" 
for  the  purpose  of  securing  a  .debt 
of  E.  P.  Allen  to  Rone,  on  which . 
Emerson  was  surety,  and  a  debt  of 
Allen  to  the  Merchants'  National 
Bank,  on  which  Emerson  was  not 
surety,  and  that  Emerson  thereby, 
became  a  trustee  for  all  the  credi- 
tors of  said  E.  Pr  Allen.  This  court 
then  held  that  such  was  not  the 
case,  and  a  petition  in  error  was 
filed  in  the  Supreme  Court  revers- 
ing that  judgment,  and  there  being 
a  finding  of  facts  by  the  Circuit 
Court,  the  Supreme  Court  proceed- 
ed to  render  the  judgment  which 
this  court  should  have  rendered, 
and  declared  Emerson  to  be  a  trus- 
tee of  the  property  covered  by  the 
mortgage  executed  to  himby  Allen, 
for  the  equal  benefit  of  all  the  cred- 
itors of  said  E.  P..  Allen  in  propor- 
tion to  the  amount  of  their  respec- 
tive claims;  and  that  said  trust  be 
administered    in    accordance  with 
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the  provisions  of  the  chapter  of  the 
Revised  Statutes  regulating  assign- 
ments by  insolvent  debtors,  and  it 
was  "further  ordered  and  adjudged 
that  the  plaintiff  in  that  court  re- 
cover of  the  defendants  such  costs 
as  were  created  in  establishing  Kis 
claim  as  to  the  character  of  said 
mortgage  to  be  taxed." 

We  think  that  it  is  exceedingly 
questionable  whether  the  publica- 
tion of  the  notice  of  peudency  and 
object  of  the  original  petition  and 
what  was  done  under  it,  gave  to 
the  plaintiff  and  those  who  came 
in  as  cross-petitioners  and  gave  the 
bond  on  security  mentioned  in  this 
section,,  6344,  the  right  to  be  first 
paid  from  the  funds  realized  in  the 
case.  The  plaintiff  failed  in  his 
original  claim,  which  was  that  the 
mortgage  given  by  Allen  to  Emer- 
son was  fraudulent  in  fact.  At  the 
trial  he  obtained  leave  to  amend, 
setting  up  an  entirely  different 
ground  for  relief.  No  notice  of 
this  was  ever  given  to  creditors.  If 
it  had  been  the  ground  of  the  orig- 
inal proceeding,  who  can  say  that 
many  of  the  creditors  who  refused 
to  come  in  on  that  claim  as  first 
madt  would  not  have  done  so? 

But,  however  this  may  be,  we 
are  of  the  opinion  that  the  final 
judgment  of  the  Supreme  Court, 
which  must  govern,  has  adjudged 
that  the  property  in  question  was 
held  by  Emerson  for  the  equal 
benefit  of  all  the  creditors  of  said 
Edward  P.  Allen  in  proportion  to 
the  amount  of  their  respective 
claims.  It  is  true  that  the  judg- 
ment also  provided  that  the  trust 
was  to  be  administered  in  accord- 
ance   with   the  provisions  of   the 


chapter  of  the  Revised  Statutes 
regulating  assignments  by  insolvent 
debtors.  But  this,  we  think,  points 
out  only  the  mode  in  which  it  is  to 
be  done,  and  does  hot  alter  or  modi- 
fy the  express  statement  that  it  is 
held  for  the  equal-  benefit  of  all  the 
creditors  of  Allen.  The  whole 
record  must  be  presumed  to  have 
been  before  the  Supreme  Court, 
showing  the  notice  as  given,  the 
amendment  of  the  petition,  and  all 
that  was  done;  and  if  it  had  been 
the  purpose  and  intent  of  the  court 
to  hold  that  such  notice  and  what 
was  done  under  it  gave  priority  to 
the  plaintiff  and  part  only  of  the 
creditors,  it  would  seem  that  wholly 
different  language  would  have  been 
used. 

We  think,  then,  that  there  was 
no  error  in  the  judgment  of  the 
Court  of  Common  Pleas  distribut- 
ing the  fund,  and  it  will  be  affirmed 
with  costs. 

Joseph  W.  O'Hara  and  Oliver  R 
Jones,  for  plaintiffs. 

Edwards  Ritchie,  Reuben  Tyler, 
Dan  T.  Wright  and  Von  Seggern, 
Phares  &  Dewald,  co?itra.  (Court 
Index — Cin.) 

HAMILTON  COUNTY  CIRCUIT  COURT. 

Street  assessment  where  streets  arc  improved 
011  two  side*  of  the  same  property. 

Having-  pa"d  the  second  assessment  in  full  the 
owner  cannot  resist   the   ^m    anses^incnt  on  the 

ground  that  the  two  assessment*  exceed  tweiity- 
ve  per  cent  of  the  value  of  the  properly. 

1863 — Peter  Brooks  and  Alice  C. 
Brooks  vs  the  Village  of  Norwood 
et  al;  appeal. 

This  action  is  brought  to  enjoin 
the  collection  of  the  unpaid  assass- 
nients  made  by  the  Village  of  Nor- 
wood on  a  lot  owned  by  the  plain- 
tiffs as  tenants  in  common,  situate 

on  the corner  of  Williams  and 

Huston  avenues  in  said  village, 
which  assessments  have  been  levied 
for  the   improvement   of  Williams 
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avenue — one  of  the  ten  installments 
of  which  has  already  been  paid  by 
the  plaintiff.  The  ground  upon 
which  the  injunction  is  asked  for  is 
this  :  It  is  averred  that  the  village, 
within  the  past  tax  years,  has  lev- 
ied an  assessment  of  $459.55  upon 
said  lot  of  the  plaintiffs  for  the  im- 
provement of  Huston  avenue,  and 
°f  $79-30  for  a  sidewalk  thereon, 
which  has  been  fully  paid  by  the 
plaintiff.  That  the  value  of  said 
lot,  after  the  improvement  of  both 
of  said  avenues,  is  $1,560;  and  it  is 
agreed  that  the  assessments  so 
made  and  paid  for  improvement  of 
Huston  avenue  exceeds  in  amount 
twenty-five  per  cent  of  the  value  of 
said  lot,  after  both  improvements 
were  made,  and  that'  as  the  owners 
of  two-thirds  of  the  property  abutt- 
ing on  the  improvement  of  Williams 
avenue  did  not  petition  therefor, 
that  under  the  provisions  of  section 
,  Revised  Statutes,  as  the  im- 
provement of  Williams  avenue  was 
also  made  within  the  past  four 
years,  that  they  are  not  liable  for 
any  part  thereof. 

The  evidence  in  the  case  shows  that 
the  improvement  of  Williams  ave. 
was  commenced  and  finished  before 
that  of  Huston  avenue,  and  that  the 
assessment  here  complained  of  was 
duly  made  and  levied  before  the 
assessment  was  levied  for  the  im- 
provement of  Huston  avenue.  So 
far  as  appears,  there  was  no  legal 
objection  to  the  validity  of  this  as- 
sessment. If  it  be  conceded  that 
the  petition  for  its  improvement 
was  not  signed  by  the  owners  of 
two-thirds  of  the  property  abutting 
thereon,  yet  there  is  no  claim  or 
ground  for  claim  that  the  assess- 
ment levied  for  the  improvement 
0f  Williams  avenue  was  in  excess 
K)f  twenty-five  per  cent  of  the  value 
.of  lot  of  plaintifis,  and  at  the  time 
it  was  levied,  there  being  no  other 
^assessment  on  the  lot  for  the  in*- 
f>royement  of  any  other  street,  it 
was  yalid  and  binding.     If  the  vil- 


lage, after  this,  undertook  to  im- 
prove another  street;  and  to  levy  an 
assessment  then  on  the  property  of 
the  plaintiffs,  which,  with  the  as- 
sessment before  made  for  the  im- 
provement of  Williams  avenue, 
made  the  total  assessment  for  the 
two  to  exceed  twenty-five  per  cent 
of  the  value  of  the  lot,  it  was  this 
last  assessment  which  should  have 
been  attacked,  and  unless  the  pro- 
vision as  to  the  twenty-five  per  cent 
had  been  waived  by  the  plaintiffs, 
they  might  have  enjoined  such  part 
thereof  as  would  make  it  exceed  the 
statutory  limit.  But  this  plaintiffs 
did  not  do;  they  paid  it  in  full  and 
now  seek  to  escape  the  first  assess- 
ment— that  made  for  Williams  ave- 
nue. The  improvements  were  sep- 
arate and  distinct,  made  under  in- 
dependent proceedings, .  and  each 
must  stand  on  its  own  footing.  And 
if  there  was  any  error  or  want  of 
conformity  to  the  law  in  the  assess- 
ment for  the  improvement  of  Hus- 
ton avenve,  this  cannot  in  any  way 
affect  the  prior  rated  assessment  for 
Williams  avenue,  and  plaintiff  will 
not  be  allowed  -to  recoup  as  against 
the  assessment  of  Williams  avenue 
the  amount  he  may  have  paid, 
which  he  was  not  bound  to  pay,  for 
the  improvement  of  Huston  avenue. 
.But  aside  from  this  clear  princi- 
ple of  law,  it  would  seem  that  the 
result  which  must  follow  will  not 
be  inequitable  or  unjust  to  plaintiffs 
in  this  case,  when  it  appears  from 
the  evidence  that  this  subsequent 
improvement  of  Huston  avenue  was 
made  at  the  request  of , one  of  the 
plaintiffs,  and  who  voluntarily 
ajgreed  with  the  village  and  bound 
himsel  to  pay  the  full  amount  of 
the  assessment  which  would  be 
made  against  this  property.  The 
relief  prayed  for  will  be  denied,  the 
injunction  dissolved  and  the  peti- 
tion dismissed. 

Krato  F,  Topp,  for  plaintiffs. 

Wm.  E.  Bunby,  for  the  village. 
(Court  Index— Cin.) 
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Toledo  Jtgal  gems. 

OFFICIAL  LAW  JOURNAL  OF  LUCAS 
COUNTY,  OHO. 

in  the  matter  of  the  designation  of  a  daily  Law 
journal  in  Lucas  County.  As  required  by  Sec.  i 
of  an  Act  paased  April  14th,  1S84  and  amended 
Feb'y  15,  1886,  entitled  "An  Act  relating  to  the 
porting  of  court  calendar*  and  legal  notice*  in 
certain  counties,"  a*  amended  May  9,  1804,  the 
Judges  of  the  Courts  of  Record  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
ignate the  TOLEDO  LSGAL  NEWS,  a  daily 
law  journal  published  in  said  Count r,  as  the 
i  onrnal  wherein  until  the  further  order  of  said 
i ud ?•>.«.  «hall  he  published  all  the  notices,  adver- 
t««Amentft.  abstracts  and  matters  and  things  spe> 
<•?««*!  or  referred  to  in  said  Section  1. 
f  ftif.u«RT  Harmon, 

I     RfcUUEN  C.  LlMMON, 

ApproTed   t   Isaac  P.  Puqblby, 

"  ~*  >n  Pleas, 

udge. 


I  KfcUUEN  C.  LlMHON, 

\t  Isaac  P.  Puoslst, 
'  J  Judges  of  Common  1 

(  I.  I.  Millard,  Probate  Jud( 


Weekly  edition,  98.00  Per  Year,  payable  quar- 
terly in  advance. 

Published  every  Saturday  by  The  Toledo  Legal 
News  Co,  at  331  Superior  street,  Toledo,  O. 

A.  L.  SLBsrut,  Editor. 

C.  G.  'Wilkinson,  Business  Manager. 

Entered  at  the  postoffice  at  Toledo,  0«,  as  sec- 
ond-claes  mail  matter. 


SATURDAY.  JULY  si,  1804. 


AT    PUT-IN-BAY. 

The  annual  meeting  of  the  Ohio  State 
Bar  Association  at  Put-in-Bay,  which  has 
just  ended,  will  be  remembered  as  one  of 
the  best  in  the  history  of  the  Association. 
Something  like  two  hundred  '  members 
were  present  and  over  sixty  new  names 
were  added  to  the  roll  of  membership. 

The  program  was  carried  out  asarrrng- 
ed  with  the  exception  of  two  numbers. 
Gov  McKinley  and  Hon.  J.  Randolph 
Tucker  were  not  present.  The  former 
was  detained  by  official  duties  and  the 
latter  by  illness. 

The  following  is  a  list  of  the  new  mem- 
bers reported  and  elected  at  the  opening 
session: 

NKW  MBMBBRS. 

Julius  C.  Pomerine,  Coshocton. 

J.  N.  Albread,  Greenville. 

D.  W.  Davis,  Sidney. 

John  A.  Price,  Bellefontaine. 

Chas.  Benner,  Akron. 

F.  H.  Stump,  Akron. 

W.  E-  Young,  Akron. 

George  W.  Carpenter,  Delaware. 

Fred  Hartenstine,  Cincinnati. 


Joseph  T.  Harrison,  Cincinnati. 
Samuel  Kohn,  Toledo. 
George  A.  Chase,  Toledo. 
F.  E.  Hutchins,  Warren. 
Hugh  T.  Mathews,  Sidney. 
Ralph  S.  Holbrook,  Toledo. 
Winchester  Fitch,  Geneva. 
T.  H   Hogsett,  Hillsboro. 
Charles  E.  Bow,  Cauton. 

C.  D  Wightman,  Medina. 

_  J.  A.  L  Campbell,  Youngstown. 
L.  B.  Fulton,  Newark. 
A.  A.  Thayer,  Canton. 
H.  C.  Bunts,  Cleveland. 
Thomas  P.  Dewey,  Clyde. 
J  D.  Finch,  Clyde. 

D.  J.  Nye,  Elyria. 

James,  Kennedy,  Youngstown. 
F.  F.  Idtiam,  Cincinnati 
J.  B.  Waight,  Mt.  Vernon. 
C.  W.  Fuller,  Cleveland. 
R.  E  McKissen.  Cleveland. 
Thomas  L.  Johnson,  Cleveland. 

E.  H.  Hopkins,  Cleveland. 
S.  C.  Blake,  Cleveland. 

H.  H  Johnson,  Cleveland. 
A.  A.  Stearns,  Cleveland. 
T.  E.  Bnrten,  Cleveland. 

F.  W.  Treadway,  Cleveland. 
P.  B.  Carpenter,  Cleveland. 
A.  C.  Dustin,  Cleveland. 

T.  H.  Gilmer,  Warren. 

The  election  of  officers,  held  on  Thurs- 
day, resulted  in  the  selection  of  Hon. 
Chas.  Pratt,  of  Toledo,  as  President; 
Frederick  C.  Bryan,  was  re-elected  Secre- 
tary and  Judge  Pike  is  still  the  Treasurer. 

Many  of  the  addrf*ses  are  worthy  of 
special  attention  and  for  that  reason  will 
have  a  place  in  the  Legal  News  later 
on. 


On  Tuesday  and  Wednesday  the  Ohio 
Prosecuting  Attorneys  held  an  interest- 
ing meeting.  The  following  officers 
were  elected  for  the  coming  year.  Pres- 
ident, Jason  A.  Barber,  of  Toledo;  istand 
2nd  Vice-Presidents,  John  D.  Jones  and, 
W.  R.  Pomerine;  Secretary  and  Treasurer, 
H.  A.  Myrkranz;  Chairman  Executive 
Committe,  C.  C.  Williams,  of  Columbus; 
Chairman  Judicial  Committee,  Paul  Cook, 
Chillicothe. 


•<«4 


TOLEDO  LEGAL  NEWS 


RECENT  CASES, 

Hamilton  County  Circuit  Court,  in 
Schwartz,  admr.  vs  Cin  St  Ry  Co  report- 
ed in  Index,  July  12,  i«?©4,  holds  that  to 
stand  on  the  step  of  a  street  car,  although 
entrance  on  that  side  is  barred  by  a  chain 

is  not  negligence  per  se. 

• 

The  Circuit  Court,  of  Belmont  County, 
has  held  the  law,  vol  88  O.  L.>  page  344 
to  be  unconstitutional.  The  opinion  by 
Laubie,  J.  was  in  a  suit  brought  by  A.  B. 
Gilmore  vs  The  Wheeling  Brridge  and 
Terminal  Co.  for  compensation  under 
the  act  referred  to;  Gilmore  claiming 
that  he  worked  four  hours  every  day  over 
ten  hours  and  also  worked  on  Sundays.  > 

No  more  living  question  can  be  sug- 
gested than  that  of  the  legality  of  com- 
binations of  .employers  against  employes. 
or  vice  versa.  In  Cote  vs  Afnrphy  (Pa.) 
23  L.  R.  A.jjs^  a  combination  of  em- 
ployers to  resist  a  demand  for  increased 
wages  was  held  lawful  on  the  sole  ground 
that  a  statute  had  removed  the  illegality 
of  a  combination  of  the  employes  10  en- 
'  force  their  .demand.  The  court  said  that 
the  combination  of  employers  which 
would  have  been  unlawful  before  the  stat- 
ute was  impliedly  legalized  by  legalizing 
a  combination  which  it  was  obliged  to 
meet. 

One  who  volunteers  to  pay  the  debt  of 
another,  and  subsequently  seeks  reim- 
brusement,  may  be  interested  in  the  de- 
cision of  Crumlish  vs  Central  Improve- 
ment Co.  (W.  Va.)<?3  L.  R.  A.  120,  which 
denies  an  action  at  law  against  the  debtor, 
but  allows  a  suit  in  equity  to  compel  the 
debtor  to  ratify  the  payment  made  for 
him,  or  to  recognize  the  volunteer  as  an 
equitable  assiguce  of  the  debt.  A  very 
extensive  note  to  the  case  reviews  the 
nultitudc  of  authorities  on  the  effect  of 
payment   of  a   debt    by    a    volunteer  or 

stranger  to  the  original  undertaking. 

—   -     .  -^ 

The  Australian  Laic  Times,  discusses 
in  an  entertaining  manner  the  question 
whether  or  not  a  young  lady  who  breaks 
her  leg  at  a  dance  can  maintain  an  action 
against  her  partner  on  the  ground  that  it 


was  caused  by  his  clumsiness.  The  writer 
intimates  the  opinion  that  a  man  who  asks 
a  girl  to  dance  does  not  undertake  to  re- 
turn her  to  her  chaperon  in  as  good  order 
and  condition  as  he  receives  her— "act  of 
God  and  the  Queen's  enemies  excepted"  . 
—but  that  at  most  his  liabilities  are  those, 
of  a  gratuitous  bailee  not  extending  be- 
yond gross  negligence.  Or  looking  at. 
the  case  from  another  side,  that  there  is 
no  implied  warranty  on  his  part  that  he 
is  reasonably  fit  for  the  purpose  for  which 
he  offers  himself  as  a  partner  for  a  dance, 
as  there  is  no  sufficient  consideration 
moving  from  her  to  him  to  support  such 
a  warranty.  A  further  point-  raised  is 
whether  or  not  she  did  not  voluntarily  as- 
sume the  risk  of  his  unfitness.  The 
writer  adds  that  these  questions  were 
very  fully  gone" into  "in  the  somewhat 
analogous  case  of  the  bailment  of  a  cab- 
horse,  Fowler  vs  Locke*  t.  R.  7  C  P.  272, 
q  C.  P.  751,  note,  10C  P.  90.'  '—(Central 

Law  Journal.) 

■      —    •  — 

The  Supreme  Court  of  New  York,  Gen- 
eral Term,  has  jnst  decided  that  the 
remedy  provided  by  See.  {283  R.  S.  of 
the  U.  S.  can  only  be  enforced  in  those 
cases  of  which  Courts  of  Admiralty  have 
jurisdiction. 

The  statute  referred"  to  provides  that 
the  liability  of  the  owner  of  a  vessel  for 
"any  loss,  damage  or  injury  by  collision " 
or  for  "any  act,   matter  or  thing,    loss, 
damage  or  forfeiture  done,  occasioned  or 
incurred   without  his  privity   or  knowl- 
edge" is  not  to  exceed  the  amount  of  the 
value  of  his  interest  in  the  vessel,  or  her 
I  freight  then  pending.      And  by  Section 
!  42S4  such  owner  is  authorized  to  take 
i  appropriate  proceedings  "in  any   Court' ' 
!  but  a  decision  of  the  U.  S.   S,   Court,  in 
j  Noivich  Co.  vs  Wright,  73   Wallace \   104, 
I  held  that    the   U.    S.    Circuit   Court   was 
!  without  jurisdiction  to  enforce  the  limi- 
tations <>.  1  he  statute;  "that   the   remedy 
I  is  eir.itiiif  d  t<>   the  jurisdiction   provided 
bv  1  lie  statute  which  created  the   right.'* 
I      This  made  the  statute   inapplicable   to 
j  the  case  first  referred  tq,  reported  in   N. 
j  Y.  Law  J.  Julv  14,  1894,  as  the  action  was 
1  to  recover  damages  for  injury   done   to 
j  boys  on  a  pier,  with  which  the  vessel  col- 
I  lide.i;  over  which  cases  a  Court  of  Ad- 
i  miralty  had  no  injunction. 
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JUDGE      GROSSCUP'S     VIEWS. 

Tlie  views  of  Ju'ge  Grosscup  on  the 
Labor  question  will  be  of  interest,  par- 
ticularly so  on  account  of  his  immediate 
connection  with  the  coming  struggle, 
growing  out  of  the  great  strike.  His 
memorial  address  to  the  G.  A.  R.  Post  at 
Galesburg,  111.,  May  30th,  1894,  was  dc- 
.  voted  principally  to  a  discussion  of  ques- 
tions pertaining  to  property  and  labor. 
His  charge  to  the  grand  jury  which  in- 
dicted the  labor  leaders  has  been  very 
widely  read  and  the  personal  views  of  the 
Judge  appear  in  the  last  number  of  the 
Chicago  Legal  News. 

Following  references  to  Lincoln  and  a 
historical  review,  Judge  Grosscup  said: 

Th-  tide  that  bears  Nations  on  its  cur- 
rent never  stands  still.  Each  generation 
has  its  owu  battles  to  fight,  its  owu  ques- 
tions to  settle.  Let  the  experience  of  the 
past,  citizens  and  soldiers,  lead  us  to  face 
the  dangers  of  the  present  like  men. 
Every  problenrcan  be  solved.  The  solu- 
tion lies  in  the  strength  of  the  same  pub- 
lic opinion  which  solved  the  problems  of 
the  past. 

What  are  these  new  problems?  In  what 
direction  shall  we  look  for  danger?  Need 
I  answer,  when  every  eye  is  already  turn- 
ed to  the  uprisings  that  at  this  moment 
obstruct  the  currents  of  trade,  and  menace 
the  orderly  enforcement  of  the  laws  ?  A 
new  industrial  outlook  confronts  us.  The 
old  disputes  that  politically  divided  us  are 
but  few,  pnd  will  soon  be  settled,  and 
then  we  will  be  already  in  the  midst  of 
the  new. 

Without  partisanship,  I  think  I  can  say, 
that  in  my  judgment,  the  agitation  over 
the  tariff  is  nearly  at  an  end.  The  pres- 
ent industrial  depression  has  taught  us 
that  when  a  basis  of  duties' is  once  found, 
upon  which  our  industries  will  be  safe,  it 
will,  for  a  generation  at  least,  remain  un- 
disturbed. I  do  not  say,  that  the  tariff 
will  not  be  the  question  of  the  next  polit- 
ical Contest;  I  do  not  say  that  it  will;  the 
experience  of  the  country  betwe  n  now 
and  then,  will  determine  that.  What  I 
mean  is,  that  the  people  are  determined 
to  judge  it  once  for  all,  and-when  it  is  so 


judged,  woe  to  that  party  that  will  seek 
to  re-open  it.  We  will  then,  fur  the  first 
time,  be  fairly  face  to  face  with  the  burn- 
iug  questions  of  property  and  lalx>r. 

Wha:  is  property?  This  continent, 
w  en  discovered,  was  void  of  all  things 
except  nature.  Here  were  the  sea,  the 
air,  the  soil,  the  forests,  the  undeveloped 
mines,  and  all  the  sources  of  our  present 
material  condition— an  u  11  conquered  do- 
main that  belonged  alike  to  all.  The  ships 
that  touched  these  shores  brought  no 
riches  except  men  willing  to  work.  Little 
by  little  labor  captured  the  offerings  of 
nature,  and  after  paying  the  debt  of  ex- 
istence, laid  the  surplus  away  in  her 
stock  of  accumulation.  This  was  the 
first  property.  Little  by  lit  le  the  stock 
grew.  Those  twin  sisters  of  progress, 
labor  and  genius,  worked  their  way  up- 
ward, subduing  the  soil  to  agriculture. 
and  building  higways  and  factories,  and 
to  the  sons  of  toil  and  invention  came  the 
harvest.  But  accumulation  is  only  the 
vantage  ground  from  which  genius  and 
labor  work  anew.  Without  it,  the  laborer 
and  thinker  would  be  reduced  to  their 
primitive  condition;  from  it,  a  stepping 
stone,  they  n  ount  to  higher  destinies.  In 
time  an  industrial  revolution  came.  The 
morning  of  inventivcuess  broke,  when 
genius,  overleaping  the  narrow  bound- 
aries, reached  for  the  higher  legacies  of 
nature.  Water  surrendered  to  the  powers 
of  steam;  the  products  of  the  mines  were 
turned  into  steel;  and  the  demons  of  the 
clouds  became  the  swift  messengers  of 
trade  Ir  is  these  revolutions  that  have 
brought  forth  suddenly  a  wealth  of  accu- 
mulation that  at  once  dazzles  and  threat- 
ens society. 

Three  hundred  years  ago  the  wealth  of 
the  United  States—that  which  labur  had 
conquered  and  saved  from  nature— was 
probably  not  the  equal  of  wealth  to-day 
of  the  city  of  Galesburg.  Now,  it  is  up- 
wards of  seventy  billions  of  dollars. 
Each  year  adds  more  than  was  the  whole 
in  the  days  of  George  Wasliiugton;  each 
year  adds  more  than  was  the  whole  cost 
and  destructiveness  ©f  the  four  years  of 
war.  through  which  voir  veterans  marched. 
The  whole  of  it,  though  controlled  by 


3i6 


TOLEDO  LEGAL  XKWS. 


individuals,  is  pre-eminently  and  benefi- 
cially the  nation's  wealth. 
How,  tli en t can  there  beany  real  con- 
*  test  between  the  accumulation  and  labor? 
Labor,  the  mother  of  accumulation,  is 
maintained,  not  hindered,  by  her  off- 
spring. The  wealth  of  the  nation  is 
everyone's  possession.  It  is,  in  the  high- 
est sense,  a  common  heritage.  It  makes 
possible  to  all  the  comforts  which,  a  few 
years  ago,  were  dreamed  of  only  by 
visionaries. 

Who  is  not  rich  to-day  when  compared 
with  his  ancestors  of  a  century  ago  ?  The 
steamboat  and  the  railroad  bring  to  his, 
breakfast  table,  the  coffees  of  Java  and 
Brazil,  the  fruits  from  Florida  and  Cali- 
fornia, and  steaks  from  the  plains.  The 
telegraph  puts  him  in  instant  touch  with 
his  far-off  kin,  and  lays  on  his  table  every 
morning  a  mirror  of  what  has  transpired 
around  the  globe.  The  public  drives  and 
parks  give  him  grounds,  outrivaling  in 
extent  and  beauty,  those  of  peers  and 
princes.  The  loom  arrays  him  in  gar- 
ments, and  the  factories  furnish  him  a 
dwelling,  that  the  richest  contemporaries 
of  his  grandfather  would  have  envied. 
With  health  and  industry  he  is  a  prince- 
heir  to  all  the  empires  of  wealth  and  effort 
that  have  gone  before  him.  Labor  can- 
not afford  to  attack  capital,  for  capital  is 
the  house  that  she  has  builded.  Capital 
can  not  afford  to  oppress  labor,  for  such 
would  make  the  house  ten  ant  less  and  a 
tomb.  Will  the  conqueror  destroy  his 
trophy  ?  Will  the  sower  lay  waste  the 
harvest  ?  United,  their  march  from  want 
to  plenty  is  assured;  divided  and  belliger- 
ent, they  fall,  for  neither  is  complete 
without  the  other,  and  the  fall  of  one 
would  be  the  fall  of  both. 

But  the  right  to  accumulate  and  the 
.light  to  work,  is  a  right  of  each  person 
as  an  individual.  It  is  not  derived  from 
the  Stale,  nor  from  society,  but  from  the 
laws  higher  than  cither.  It  is  a  personal 
right,  not  because  of  citizenship,  but  be- 
casc  of  manhood.  No  government,  no 
aggregation  of  individuals,  can  rightly 
interfere  with  or  restrict  it.  Labor  simp- 
ly turns  into  the  uses  of  civilization  what 
the  Creator  has  laid  at  our  door,  and  the 


individual  right  to  do  this,  and  to '  use 
unrestrictedly  its  fruits,  is  the  primary 
and  highest  inheritance  of  mankind.  It 
will  be  a  mighty  revolution  when '  the 
owner  of  the  brawny  arm  and  the  willling 
heart  can  no  longer  employ  them  upon 
whatever  he  finds  to  do;  when  the  pos- 
sessor of  8  teeming  brain  shall  have  its 
children  taken  away  the  moment  they 
are  born,  or  develop  usefulnes;  when  the 
gatherings  of  labor  and  brain— their 
stock  of  savings— cease  to  be  within  the 
exclusive  touch  and  control  of  the  pro- 
ducer. Would  yon  mortgage  arm  and 
intellect  before  they  are  born?  Would  you 
bar  tHem  out  of  fields  to  which  civilization 
hitherto  has  beckoned  them?  Would 
yc  u  paralyze  the  nerve  centers  of  civiliza- 
tion, by  removing  every  inducement  and 
inspiration  to  individual  effort? 

Then,  listen  nut  to  those  dreams  of 
socialism  that  would  level  out,  with  heavy 
roll,  all  individuality  and  personal  man- 
hood, and  crush  all  brains,  arms  and 
hearts  into  the  sodden  mass  called  col- 
lective communism.  In  that  day,  a  man 
will  no  longer  be  a  man — no  longer  even 
an  independent  unit — but  blended  into 
the  mass,  will  be  shorn  of  individualitv 
and  robbed  of  incentive,,  until  life  and 
effort  have  become  without  a  note  of 
hope  to  herald  the  dawn  of  a  better  day. 
From  independant  princes,  masters  of 
their  persons  and  belongings,  and  set  out 
on  the  conquest  of  greater  things,  man 
will  become  a  spiritless  slave,  iu  a  gang 
of  slaves. 

But  there  is  no  imminent  danger,  in 
America  at  least,  of  out-and-out  social- 
ism. The  disease  that  is  creeping  in  is 
much  less  radical,  but  much  more  insid- 
ious. This  right,  as  individuals,  to  work 
and  to  accumulate,  and  to  keep  personal 
control  of  his  labor  and  accumulations, 
is  a  right  which  society  caunot  permit 
even  the  individual  to  voluntarily  sur- 
render. Right  here  is  the  germ  of  our 
national  crisis. 

The  last  half  of  the  century  has  revolu- 
tionized our  material  progress.  The  in- 
dustrial forces  set  in  motion  by  steam 
and  electricity  have  almost  changed  the 
structure  of  material  civilization.     These 
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vast  powers  could  only  be  utilized  by  vast 
aggregations  of  capital,  which  no  individ- 
ual alone  could  advance.  Hence  there 
came  that  mighty  unification  of  property 
now  embodied  in  the  corporations  and 
other  organizations  which  commerce  and 
trade  so  universally  employed.  With 
this  contribution  of  individual  property 
to  corporate  management,  came  the  sur- 
render of  individual  control  to  directories 
and  committees.  Thus  a  system  has 
grown  up,  embracing  a  large  percentage 
of  the  accumulations  of  the  nation,  in 
which  the  holdings  of  the  individual  have 
passed  from  his  control  into  that  of  rep- 
resentatives. Formerly,  representative 
government  was  confined  to  political 
rights;  in  the  last  end  of  this  century  its 
methods  have  almost  absorbed  personal 
and  property  rights. 

This  system,  beginning  originally  with 
those  great  enterprises,  such  as  railroads 
and  steamships,  that  could  find  realiza- 
tion under  no  other  methods,  has  ex- 
tended, uutil  it  comprises  a  majority  of 
the  manufacturing  and  commercial  ven- 
tures. The  tendency  shows  no  sign  of 
running  out.  On  the  the  contrary,  day 
after  day,  men  are  still  further  losing 
individual  control  of  their  property,  and 
already,  as  the  result,  in  many  branches 
of  industry  at  least,  the. combinations  are 
so  strong  that  the  continuance  oi  iudivid- 
ual  competition  is  impossible. 

It  is  not  surprising,  that  in  the  pres- 
ence of  these  phenomena,  labor  should 
also  have  learned  the  art  of  organization. 
From  little  societies,  where  obligations 
were  voluntary,  it  has  gone  on,  until,  in 
every  specialty,  workers  to-day  are  com- 
pressed into  unions,  where  the  individual 
will  is  merged  in  the  master  will  of  a 
ruler  or  committee.  Before  a  boy  can 
learn  a  trade  he  must  receive  a  permit 
from. the  supervising  body;  and  before  he 
can  work  at  his  trade  he  must  inarticu- 
late into  the  obligations  which  the  union 
imposes.  The  remainder  of  his  life  as  a 
.  mechanic  is  simply  -  oue  long  subjection 
to  the  direction  of  others.  He  can  work 
only  when  thev  grant  leave,  and  at  wages 
.that  shall  have  received  their  approval, 
and  he  must  be  ready,  at  any  notice,  to 


deliver  up  his  family  to  hunger  and  the 
street,  when  the  call  for  a  strike  comes. 

He  has  effectually  sunk  his  will  into 
the  general  will  of  his  trade,  and  has  cast 
away,  for  organization,  all  the  advan- 
tages and  inspiration  of  independent  indi- 
viduality .  Rut  the  spirit  of  organization 
once  stirred  does  not  stop.  The  trade 
unions  are  each  year  approaching  a 
closer  consolidation;  and  the  time  is  not 
distant,  if  not  already  upon  us,  when  a 
single  union  will,  for  all  the  purposes  of 
strike  and  menace,  be  in  control  of  all 
branches  of  labor.  In  that  hour,  the 
bricklayer  or  the  boilennaker  will  not 
simply  have  delivered  over  his  personal 
rights  into  the  keeping  of  his  fellows  of 
the  same  craft.  A  still  deeper  tyranny 
will  have  overtaken  him.  His  rights 
will  then  be  subject,  not  alone  to  the 
will  of  those  who  likewise  lay  bricks  or 
snake  boilers,  but  to  the  remote,  and  to 
him,  entirely  unintelligible  exigencies  of 
crafts  with  which  he  has  no  personal  rela- 
tion, and  to  whose  principles  and  de- 
mands he  may  t>e  an  entire  stranger. 

I  do  not  sav  that  this  surrender  of  indi- 
viduality, either  by  the  possessor  or 
capital  or  by  the  worker,  is  oppossed  to 
our  laws  as  they  stand  to-day.  I  am  not 
now  interpreting  those  laws  What  I  do 
say,  however,  as  a  citizen,  is,  that  sunken 
individuality  carried  down  too  far,  will 
destroy  the  basis  on  which  business  in  the 
long  run  can  be  successful ;  and  that  i  t 
debases  the  man.  . 

The  success  of  commercial. society  de- 
pends upon  a  free  play  of  competition. 
There  is  no  other  method  that  will  not 
eventually,  end  in  tyranny  or  explosion. 
What  is  competition  ?  It  is  the  free  play 
allowed  to  individual  intellect  and  labor. 
It  is  that  condition  in  which  every  man, 
starting  on  an  equality  with  his  fellow  is 
permitted  to  push  his  fortunes  as  far  as  he 
can  personally  control  them.  Under  its 
regulation,  each  worker  and  propertv 
holder  can,  in  the  single-handed  strife  of 
industry,  measure  lances  with  his  fellow- 
men.  Introduce  combination,  and  a  sin- 
gle handed  contest  is  no  longer  possible. 
The  individual  must  retire  from  the  field, 
or  ally  himself  with  other  forces,  in  the 
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r.ia^s  and  strength  of  which  his  individu- 
al! tv  is  lost.  The  gifts  of  nature  are  no 
longer  open  to  conquest  by  man  as  an  in- 
dividual, but  only  to  armies  of  men,  and 
thus  are  shut  out  the  equal  opportunities 
to  which  he  should  be  born.  Equal  op- 
portunity !  It  is  the  bow  of  promise  that 
beckons  alwaxs ;  it  is  the  shield  that  pro- 
tects against  combined  adversaries ;  it  is 
the  fountain  from  which  are  drawn  the 
truth  and  inspiration  that  makes  us  wish 
to  live  and  labor.  But  there  can  be  no 
equal  opportunity,  when  the  key  to  all 
opportunity  is  kept  by  any  mind  less 
than  the  infinite. 

This  is  not  a  question  of  mere  econo- 
mics. However  s*  rong  arc  the  arguments 
drawn  from  .he  recessilies  of  competition, 
yet  stronger  arc  the  demands  drawn  from 
the  necessities  of  manhood.  Personal  in- 
dependence is  the  highest  requirement 
of  advanced  mauhood  Subjection  to  the 
will  of  others,  and  absolute  surrender  to 
the  direction  of  others,  is  the  first  step  to 
decline,  or  absolute  debasement.  I  say 
this,  not  of  the  worker  alone,  but  also  of 
the  men  of  property.  He  who  wholly 
surrenders  his  possessions  to  another's 
will,  is  no  longer  a  useful  factor  iu  the 
world's  industrial  progress.  His  growth 
as  a  general  wealth -maker  has  ended.  His 
property  may  live  and  increase,  but  liia 
intellect  and  personality  are  entombed. 

I  have  no  quarrel  with  labor  unions  as 
organizations  to  better  the  conditions  of 
their  members.  The  right  of  each  to  rise 
in  the  world  is  sacred,  and  if  his  rise  can 
be  accelerated  by  association  with  his  fel- 
lows, no  one  can  rightly  object  that  the 
opportunity  is  embraced.  Labor  is  a  com- 
modity peculiar  to  itself,  and  a  anion  of 
laborers,  in  a  common  field,  to  enchance 
the  price  of  the  commodity  is  not  only 
tolerable,  but  is  right.  I  admire  the 
brothers  who  stand  side  by  side  to  advance 
their  common  interest.  But  the  worker 
falls  into  error  who  surrenders  his  inde- 
pendent manhood  to  the  decrees  of  a 
combination  ;  and  the  combination  is  re- 
volutionary when  it  aims  by  force  to  de- 
prive any  citizen  of  that  which  is  his 
birthright—  his  accumulations  or  his  right 
to  labor. 

Neither  have  I  any  quarrel  with  that 


i  mobilization  of  capital  which  is  essential 
.  to  some  of  the  greater  projects  of  indus- 
'  trial  development.  The  railroad  the  te- 
!  legraph,  the  steam b,  at,  and  many  of  the 
other  adjuncts  upon  which  the  movements 
of  the  present  day  arc  carried,  must,  in 
the  necessity  of  their  constitution,  gather 
into  a  central  management  the  control  of 
individual  capital.  They  are  the  legi- 
timate objects  of  corporate  existence — 
that  intangible  life  to  which  the  State 
gives  birth  in  the  promotion  of  its  great 
purposes.  But  it  is  time  that  we  should 
debate  whether  corporate  and  all  other 
consolidated  management  of  individual 
holdings  should  not  be  denied,  except  in 
those  necessary  agencies,  without  which 
industrial  progress  could  not  be  achieved. 
It  is  time  that  we  should  review,  I  think, 
the  general  policy  grown  op  in  the  United 
States,  of  conferring  corporate^  existence 
upon  every  lawful  project.  The  license, 
thus  extended,  has  done  more  than  any- 
thing else  to  obliterate  the  individual  from 
our  industrial  life,  and  to  bring  on  the 
tyranny  which  consolidated  power  always 
exercises.  It  is  especially  time  that,  in 
the  management  of  business  enterprises, 
the  old  privileges  of  competition  should 
be  re-established,  and  the  heavy  hand  of 
impersonal  combination  be  removed.  The 
exercise  of  a  power  that  prevents  any 
man  from  the  pursuit  of  such  a  calling  as 
his  means  permit,  without  subjection  to 
the  obstacles  of  unequal  conditions,  ought 
to  be  as  lawless,  as  the  imposition  of  re- 
straint upon  a  right  to  work. 

The  further  growth  of  labor  and  indu- 
strial organization  can  have  but  one  tena- 
ency .  It  divides  mankind  into  two  camps. 
In  one  the  enforced  discipline  leaves  no 
will,  but  that  of  the  leader,  no  individu- 
ality except  that  of  the  corps  d*  esprit. 
In  the  other,  the  loom  of  consolidation  is 
weaving  into  single  fabrics  the  individual 
holdings  and  personality  of  America  pro- 
prietorship. In  the  latter  as  in  the 
former,  individuality,  dependent  upon 
the  generalship  of  the  leaders  for  returns, 
and  upon  their  consciences  for  the  dis- 
charge of  obligation  to  others,  will  soon 
be  lost  altogether.  Two  armies  thus 
highly  organized,  and  in  their  aims  nects- 
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sarily  antagonistic,  can  not  avoid  a  clash, 
for  little  ground  is  open  for  conference  or 
adjustment  between  leaders  who  are  thus 
feeding  upon  their  sense*  of  power.  Most 
of  the  wanrof  mankind  have  been  the 
battles  of  personal  ambition,  battles  that 
would  have  been  avoided,  could  the  rank 
and  file  have  freely  inter  mingled  with 
each  other  and  taken  on  the  sense  of 
justice  that  such  close  contact  imparts. 

The  present  industrial  conditions  of 
America  by  unnaturally  depositing  the 
entire  interests  of  life  into  the  keeping 
and  discipline  of  these  antagonistic  or- 
ganizations, can  only  be  a  repetition  of. 
history.  It  is  the  drawing  of  a  Rhine  be- 
tween the  men  of  toil  and  the  men  who 
own,  and  conflicts  like  those  of  the  Teu- 
ton and  the  Gaul  must  be  expected.  Ob- 
literate this  river  of  division.  Restore  to 
each  individual,  by  the  enforcement  of 
law.  not  simply  his  right,  but  if  possible, 
a  returning  sense  of  duty  to  control  his 
own  personality  and  property.  Let  us 
set  a  limit  to  the  field  of  organization, 
and  the  people,  freed  from  the  iWnint 
of  interest  and  allegiance,  will  again  in- 
termingle, and  the  clash  of  antagnoism 
be  replaced  by  •  the  sympathy  and  wis- 
dom that  attends  rhc  personal  association 
of  independent  men. 

In  1853,  you  who  are  veterans,  stood 
upon  the  brink  of  a  revolution.  The 
ground  underneath  you  shook  with  an 
aroused  sense  of  the  injustice  of  Afrioan 
slavery,  and  the  fear  of  its  cxtention. 
We,  the  sons  of  these  men.  are  also  up- 
on the  ground  that  quakes.  The  slavery 
of  the  individual — the  submergence  of 
independent  manhood  beneath  the  crest 
of  these  rising  industrial  artificialities  of 
capital  as  well  as  labor— is  the  convulsive 
power  underneath  us.  Our  fathers  knew 
not  how  to  escape.  The  radical  on  one 
side,  the  ultra-conservative  on  the  other,, 
gave  no  direction  to  their  minds.  Rut 
when  Lincoln  spoke,  the  difficulty  in 
exactness  Was  seen,  and  the  truly  con- 
servative remedy  pointed  out.  We  may 
uot  yet  discern  tin-  exact  methods  by 
which  our  emergency  can  be  met,  The 
time  perhaps  is  not  yet  ripe.  Public 
opinion  is  not  yet  settled  to  that  common 


|lc\cl  from  which  the  height- and  depths 
j  of  ;h  (}iH-»tions  can  be  measured.  Our 
,  Lincoln  may  not  yd  be  born.  His  com- 
,  iui;,  t<i  teach  us  how.  a  house  divided 
,  again.-.t  -Uclf  need  not  fall,  we  must 
J  await.  But  under  present  leadership, 
and  in  our  present  condition,  there  is  at 
least  one  thing  we  can  do.  We  can  hold 
to,  and  teaeh  the  gospel  of  independent 
manhood.  Entangled  in  the  meshes  of 
industrial  and  labor  artificialities, 
we  must  keep  steadily  in  mind  that 
every  man  is  an  independent 
personality,  who  must  reconceive,  and 
live  up  to,  the  duty  of  personally  control- 
ling himself,  and  all  that  he  has  achieved. 
A  sovereign  man  waits  to  be  emancipated. 
The  cause  is  not  hopeless.  No  cause 
can  be  which  has  the  sovereignty  of  the 
man  for  its  watchword  The  kind  of 
underlying  intelligence  that  brought 
about  the  verdict  of  i860,  and  its  perform- 
ance on  a  thousand  bat t'c- fields,  will  over- 
take ami  direct  these  latter .  problems. 
Herbert  Spencer  tells  us  that  underneath 
all  the  phenomena  of  life  there  is  an 
eucrgy  that  unifies  it.  In  my  religion 
that  energy  is  God.  His  ways  may  be 
occult,  but  out  of  conditions  He  always 
brings  results.  The  pathway  over  which 
mankind  has  come  has  always  been  up- 
ward and  betterward.  I  see  declivities 
before  us,  and  precipices  yawning  on 
either  side,  but  yonder  are  the  higher 
plains,  where  richer  harvests  will  yield 
to  the  sickle  of  endeavor  and  where  the 
brow  of  independent  manhood  will  be 
bathed  in  more  radiant  sunshine.  Let 
ns  keep  our  faces  that  way,  until  the  new 
prophet  with  the  new  message,  has  been 
sent  to  lead. 
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U.  S.  Circuit  Court. 

Northern  District  of  Ohio— Western  Divinion. 


Filing*. 

1 182— Farmers'  Loan  &  Trust  Co.  et  al 
vs  Tol  AA&NMCa  Opinion  on  ap- 
plication of  receiver  for  instructions  in 
relation  to  car  trusts.  Also  order  on 
petition  of  Post  Martin  &  Co.  Both  to 
be  reported. 

12 13—  McDonald  vs  The  Tol  Con  St  Ry 
Co  et  a  ;  demurrer  of  Tol  Con  St  Ry  Co. 

1 1 68— Cornell  University  vs  Village  of 
Maumee;  deposition  of  John  J.  Shipherd. 

Alex  Kidd,  owner  schr  Aurora,  vs 
Lawton,  Bartelle  &  Co;  opinion  of  court; 
to  be  reported. 

1 158— City  of  Toledo  vsGeoW.  Bur- 
well  et  al;  motion  for  new  trial  by  B.  E. 
Bullock  overruled. 

1 1 58— Same  vs  Same;  notice  of  B.  B. 
Bullock  for  appeal  filed  ;King  &  Tracy, 
attys. 

1158— Same  vs  Same;  motion  for  new 
trial  by  Phiueas  S.  Newton  overruled. 

1 158-  Same  vs  Same;  notice  of  Phineas 
S.  Newton  for  appeal  filed;  King  &  Tracy, 
attys. 

1 158— Same  vs  Same;  appeal  of  Phineas 
S.  Newton  and  B»  B.  Bullock  allowed. 

1087— Electric  Supply  Co  vs  Put-in- 
Bay  W.  W.  L.  &  Ry  Co;  k  order  June  12 
not  having  not  been  complied  with  that 
part  of  order,  dismissing  case  set  aside 
unless  money  paid  by  day  of  sale;  order 
of  sale;  see  journal. 

1228— Wm.  J.  Comstockvs  Oscar  W. 
Irish  et  al;  decree  pro  confesso  made  ab- 
solute; decree  for  complts  and  order  sale. 


U.  S.  District  Court. 


In  Admiralty. 
169 — Eley  vs  Str.  Shrewsbury;  praecipe 
for  subpoena  for  witness  on    behalf  of 


Buffalo  T.  &  S/D.  Co;  Swayne,  Swayue 
&  Hayes,  Proctors. 

175 — Bphraim  E.  Conrad  vs  barge 
Brooklyn;  libelsy  of  Chas  Beck  and  Wm 
Beck  dismissed;  default  as  to  all  other 
libellanta;  order  for  distribution;  see 
journal. 

169 -Jno  M.  Eley  et  al  vs  Str  Shrews- 
bury; motion  to  amend  return  of  mar- 
shal overruled;  trial  and  judgment  for 
libelant  Eley  et  al  for  $1461.22  and  int. 

175— E.  E.  Conrad  vs  barge  Brooklyn; 
libel  of  M.  I.  Wilcox  Cordage  and  Supply 
Co  against  proceeds  sale  $175.84  filed; 
F.  W.  Rickenbaugh. 

169— Wm  Beck  and  Chas.  Beck  vs 
Barge  Brooklyn.  Motion  for  new  trial 
and  to  set  aside  decree.  C.  T.  Johnson, 
Libellants  Proctor. 

171— S.  R.  Callaway  Recr  vs  Orient 
Insurance  Co.  Opinion  of  the  Court*. 
Decree  for  amount  of  shipments  en- 
dorsed in  books  for  the.cargo  of  the  Dean 
Richmond  for  Oct.  13,  1893. 

Court  holds  that  if  parties  can  not 
agree  upon  the  amount  of  the  loss,  then 
reference  to  master,  to  determine,  shall 
follow.    To  be  reported. 

177— Geo  M.  Disdrow  vs  Tug  If.  A. 
Green,  libel  for  seamans  wages  $60.  P. 
W.  Rickenbaugh,  Libelants  Proctor. 

Chas  W.  Williams  vs  same,  libel  for 
seamans  wages  $71.33.    Same  Proctor. 
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CA.R  TRUST  CONTRACTS. 

<In  the  Circuit  Court  of  the  United  State*  f«w 
Northern  District  of  Ohio,  Western  Dtrismu 
June  Term,  1S91.  Present,  lion.  Augustus  J. 
Ricks.) 

Farmers  Loan  and  Trust  Co.  et  al  va 
Toledo,  Ann  Arbor  &  North  Michigan 
Railroad  Co.  et  al.  Consolidated  cause 
1 182;  in  Equity.  On  application  of  Re- 
ceiver for  instructions  in  relation  to  car 
trusts. 
Ricks,  J. 

Soon  after  the  appointment  of  the  re- 
ceiver for  the  defendant  railroad  upon 
the  creditors  bills.  Post,  Martin  &  Com- 
pany filed  an  intervening  petition  setting 
forth  that  the  defendant  company  had 
possession  of  a  large  number  of  cars  and 
engines  under  a  contract  of  lease,  which 
rolling  stock,  was  in  the  possession  of  said 
defendant  company  at  the  time  the  re- 
ceiver was  appointed.  The  petition 
averred  that  the  vendors  were  willing 
that  said  Receiver  should  continue  to  use 
said  cars,  locomotives,  railroad  equip- 
ment and  rolling  stock,  and  the-  remain- 
ing cars~and  two  locomotives  to  be  de- 
livered to  said  Receiver  for  like  use,  pro- 
vided said  receiver  be  authorized  and 
directed  by  the  court  to  perforn.  the  cov- 
enants of  said  agreement,  and  particu- 
larly to  make  the  payments  stipulated, 
and  keep  the  railroad  equipment  and 
rolling  stcck  in  proper  order. 

Thereupon  thei Receiver  filed  an  answer 
to  said  petition,  advising  the  Court  that 
v  all  of  the  rolling  stock  and  equipment  re- 
ferred to  iu  said  intervening  petition  was 
necessary  for  the  proper  management 
and  operation  of  the  road  and  to  meet  the 
demands  of  the  shipping  public,  and  the 
Receiver  therefore  asked  for  an  order  au- 
thorizing him  to  retain  possession  of  the 
same.    Upon  said   intervening   petition 


and  answer,  the  Court  made  an  order 
that— 

"Said  Receiver  be  and  he  is  hereby  au- 
thorized and  directed  to  continue  in  the 
possession  and  use  of  the  cars  and  loco- 
motives, railroad  equipment  aud  rolling 
stock  now  delivered,  and  to  receive  and 
use  that  not  yet  delivered,  during  the  re- 
ceivership of  the  railway  and  property  of 
the  Toledo,  Ann  Arbor  &  North  Michigan 
Railwuy  Company,  or  at  least  until  the 
further  order  of  the  Court.  And  the  said 
Receiver,  or  his  successor,  is  hereby  au- 
thorized and  directed  to  perform  the  cov- 
enants of  said  agreement  between  Post, 
Martin  &  Co.  and  the  Toledo,  Ann  Arbor 
and  North  Michigan  Railway  Company, 
dated  January  20,  1S93,  and  in  particular 
to  make  the  payments  stipulated  iu  the 
third  clause  of  said  agreement,  and  to 
keep  said  cars,  locomotives,  equipment 
and  rolling  stock  in  proper  order  and  re- 
pair as  provided  in  the  15th  clause  of 
said  agreement.  But  nothing  herein 
shall  be  construed  as  creating  auv  obli- 
gation beyond  the  period  of  said  receiv- 
ership, or  asrereating  any  lien  upon  any 
other  property  of  the  said  Toledo,  Auu 
Arbor  &  North  Michigan  Railway  Com- 
pany than  the  cars  and  locomotives  here- 
tubefore  described.'* 

This  application,  the  answer  of  the  Re- 
ceiver, and  the  order  of  the  Court,  fairly 
show  the  terms  upon  which  said  rolling 
stock  and  equipment  has  been  in  the 
custody  and  possession  of  the  Receiver. 
The  Receiver,  on  .the  15th  of  June  last, 
filed  an  amended  answer  setting  forth 
that  since  the  filing  of  his  original  answer 
it  has  come  to  his  knowledge,  and  he  is 
advised  by  counsel,  and  alleges  and 
charges  the  fact  to  be,  that  no  lien,  either 
legal  or  equitable,  of  any  kind  or  descrip- 
tion, was  created  by  the  contract,  a  copy 
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of  which  is  annexed  to  the  petition,  upon 
the  rolling  stock  more  particularly  de- 
scribed in  the  schedule  on  the  first  page 
of  said  contract.  The  receiver  therefore 
prays  that  an  accounting  may  be  had  of 
the  payments  made  by  him  under  the 
further  orders  of  the  court  herein  on  ac- 
count of  the  rolling  stock,  »nd  ImU  the 
proper  application  of  such  payments  as 
the  justice  and  equity  of  the  case  shall 
seem  to  require.  On  the  iSth  day  of 
June  the  receiver  notified  Post.  Martin  & 
Company  that  the  icoo  cars  and  the  ten 
locomotives  could  be  subject  to  their 
orders  after  July  ist. 

On  the  22d  day  of  Jun<Tlast,  the  Re- 
ceiver made  a  further  application  to  the 
court  for  instructions  in  reference  to  his 
duty  to  Post,  Martin  &  Co.  by  virtue  of 
his  having  had  control  and  possession  of 
the  ro!  ling  stock  above  referred  to,  averr- 
ing that  he  had  paid,  under  the  former 
order  of  the  court,  to  said  Post,  Martin  & 
Co. ,  the  sum  of  160,998.90.  Th e  receiver 
further  represented  that  owing  to  the 
commercial  conditions  involving  a  gen- 
eral falling  oft  of  business,  the  necessity 
for  the  use  of  a  large  amount  of  the  new 
rolling  stock  and  equipment  mentioned 
in  the  contract  of  Post,  Martin  &  Co.,  has 
entirely  disappeared.  He  further  avers 
that  he  is  satisfied  that  said  railway  prop- 
erty cannot  and  will  not  produce  a  reve- 
nue sufficient,  after  making  the  necessary 
repairs  and  improvements,  to  pay  for  the 
use  of  the  same;  that  in  fact  most  of 
said  equipment  is  entirely  idle  arid  pro- 
duces very  little  revenue,  and  that  in  the 
judgment  of  the  receiver  the  property 
can  be  successfully  operated  by  the  use 
simply  of  the  rolling  stock  and  equip- 
ment mentioned  in  the  first  paragraph 
of  the  preamble  of  said  contract,  that 
hereinafter  called,  for  the  sake  of>revity, 


the  "old  rolling  stock;"  that  he  is  and 
will  be  utterly  unable  to  make  further 
payments  out  of  the  revenue  arising  from 
the  operation  of  said  new  rolling  stock, 
as  provided  by  the  former  order  of  the 
court;  that  the  net  earnings  of  the  run- 
way property  in  hand  for  the  month  of 
May,  1894,  was  only  about  $7,000. 

Said  Receiver  furlh?r  avers  that,  being 
advised  that  Post,  Martin  &  Co  claim  the 
right,  under  their  said  contract,  to  take 
possession  of  the  old  rolling  sto.k,  as  well 
as  of  said  new  rolling  stock  and  equip- 
ment, on  account  of  default  in  the  pay- 
ment of  the  consolidated  lease  warratits 
provided  for  in  said  contract  (which  would 
strip  the  property  of  all  its  rolling  stock) 
and  being  advised  by  his  counsel  that  the 
contract,  a  copy  ot  which  is  annexed  to 
said  uetitiou  of  Post,  Martin  &  Co.,  did  not 
create  any  lien  upon  the  said  old  rolling 
stock  in  such  wise  as  that  the  payment  of 
the  lease  warrants  provided  for  in  said 
contract  should  be  made  a  charge  upon 
the  revenue  arising  from  the  operation 
of  said  old  equipment  and  rolling  stock, 
on  which  unpaid  lease  warrants  were  out- 
standing at  the  date  of  said  contract  to 
the  amount  of  $66,373.52,  and  being  satis- 
fied that  the  economical  and  efficient 
management  of  said  property  made  it 
highly  desirable  to  dispense  with  said 
new  equipment  and  rolling  stock,  the  re- 
ceiver had.  on  or  about  the  15th  day  of 
June,  1894,  for  the  purpose  of  relieving 
said  old  rolling  stock  and  equipment 
from  any  lien  or  claim  by  reason  of  out- 
standing lease  warrants  under  said  pre- 
existing contracts,  and  to  the  end  that 
the  possession  and  control  of  said  old 
equipment  might  be  secured,  .tendered 
to  said  Post,  Martin  &  Co.,  as  holders  of 
said  lease  warrants  under  said  contracts, 
the  full  amount  due  thereon,  with  inter- 
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est  up  to  Said  date,  and  demanded  the 
surrender  to  him  of  such  former  lease 
warrants,  which  tender  and  demand  were 
declined  and  refused  by  said  Post,  Martin 
&  Co.  Thereupon  the  receiver  prayed 
for  instructions  as  to  his  duty  in  the 
premises. 

Counsel  fur  Post,  Martin  &  Co.  claim 
that  the  tender  of  the  amount  due  under 
the  lease  warrants  referred  to  by  the  Re- 
ceiver was  not  the  full  amount  due,  and 
that  the  tender  was  coupled  with  two 
conditions:  First,  to  surrender  the 
ancient  lease  warrants;  and  second,  to 
.  split  the  contracts  and  take  part  of  the 
cars  back;  that  said  tender  was  made 
without  the  order  of  court,  and  that  the 
petitioners  were  not  bound  to  accept  the 
same. 

I  think  it  is  well  settled  that  the  Re- 
ceiver, having  been  appointed  in  April, 
1843,  under  the  judgment  creditors1  bill, 
anv  sum  that  may  be  due  from  him  to 
Post,  Martin  &  Co.  for  rental  of  cars  found 
on  the  road  by  him  when  appointed,  and 
of  which  he  took  possession,  would  only 
be  a  charge  upon  the  income  derived  by 
him  from  the  operation  of  the  road,  and 
subject  to  other  claims  upon  such  income 
due  to  the  judgment  creditor  who  filed 
the  bill  and  others  who  might  establish 
their  claims  and  liens  upon  such  fund. 
Therefore  the  order  of  the  court,  appoint- 
ing the  Receiver,  limited  him  to  pay  out 
of  the  income  which  should  come  into 
his  hands  in  the  operation  of  said  rail- 
road or  otherwise,  all  rentals  to  become 
due  on  rolling  stock  therefore  sold  or 
leased  to  said  railway  company  and 
partially  paid  for,  and  necessary  for  the 
business  of  the  road  over  which  said  Re- 
ceiver was  appointed.  Post,  Martin  & 
Company,  at  the  time  they  filed  their 
intervening  petition  consenting  that  the 


receiver  take,  possession  of  said  rolling 
stock,  were  advised  of  the  nature  of  the 
bill  under  which  the  receiver  was  ap- 
pointed, and  of  the  character  and  limit 
of  the  income  out  of  which'  payments 
could  be  made.  I  think  it  very  plain 
from  these  successive  orders  and  petitions 
and  answers  that  no  other  liability  beyond 
the  receivership  was  contemplated,  and 
no  other  lien  wasjuovided  for.  The  Re- 
ceiver, now  operating  the  road  under  the 
bill  filed  by  the  trustees  of  the  various 
mortgages,  very  prorJerly,  finding  a  part 
of  this  rolling  stock  useless  in  his  hands, 
and  realizing  that  the  rental  to  become 
due  therefor  would  be  a  charge  upon  the 
body  of  the  property,  now  makes  ap- 
plication for  some  disposition  of  this  un- 
used property.  It  is  evident  that  this 
equipment f  not  in  use,  ought  to  be  turn- 
ed over  to  Post,  Martin  &  Co.  Counsel 
for  the  vendors  concede  that  such  an  or- 
der should  be  proper.  All  they  ask  is 
that  it  be  not  too  summary  in  its  charac- 
ter, and  that  an  accounting  may  be  had 
as  to  the  claims  heretofore  made,  and  as 
to  the  amount  still  due,  and,  that  the  Re 
ceiver  be  authorized  to  arrange  with 
Post,  Martin  &  Co.  as  to  what  part  of 
said  equipment  he  will  retain,  and  what 
part  he  chooses  to  re-deliver. 

It  is  claimed  on  behalf  of  the  Receiver 
and  trustees  that  as  this  property  has 
been  idle  for  some  time,  and  a  useless 
expense  to  the  Receiver,  it  should  be 
promptly  delivered  to  the  vendor,  to  the 
end  that  a  further  charge  upon  the  body 
of  the  property  may  be  avoided.  The 
Court  conceeds  the  equity  of  this  sugges- 
tion and  demand,  and  approves  the 
action  of  the  receiver  in  calling  the 
courts  attention  to  the  fact  that  so  large 
a  portion  of  this  equipment  was  not  nec- 
essary for  the  operation  of  the  roadt  and 
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asking  for  instructions  in  relation  to  the 
same.  It  would  be  exceedingly  inequit- 
able to  allow  this  idle  equipment  to  con- 
tinue in  the  possession  of  the  Receiver, 
and  to  accumulate  a  charge  against  the 
estate  which  would  diminish  the  fund 
eventually  to  go  to  the  beneficiaries  un- 
der the  several  mortgages. 

Rut  at  the  same  time,  the  Court  must 
deal  fairly  with  Post,  Martin  &  Co.,  un- 
der all  the  circumstances  heretofore  set 
forth.  They  have  rights  to  be  considered 
and  the  Court  owes  them  a  duty  as  well 
as  the  bondholders.  If  the  receiver  had 
asked  for  these  insti  actions  earlier,  and 
had  thereby  been  enabled  and  authorized 
to  give  Post,  Martin  &  Co.,  earlier  notice 
of  the  fact  that  this  equipment  was  not 
of  use,  the  court  might  be  justified  in 
fixing  a  short  period  within  which  this 
rolling  stock  should  be  delivered.  This 
would  have  enabled  them  to  have  found 
a  purchaser  or  a  lessee  for  the  equipment. 

Counsel  representing  both  sides  to  this 
controversy  have  submitted  to  the  court 
the  form  of  an  order  embodying  the 
questions  which,  in  their  judgment, 
ought  to  be  submitted  to  the  master  un- 
der the  order  of  reference  which  they  all 
agree  is  now  proper.  Some  of .  these  en- 
tries seek  to  determine  permanently 
some  legal  questions  involved,  which 
may  very  properly  be  reserved  for  the 
coming  in  of  the  master's  report. 

In  the  very  short  time  given  me  for  the 
passing  upon  these  questions,  just  before 
the  summer  vacation,  I  do  not  feel  that 
it  would  be  just  to  finally  determine 
some  of  these  important  questions.  I 
have  this  day  signed  an  order,  which  will 
be  filed  for  entry  with  this  opinion, 
which  settles  the  questions  presented  by 
counsel. 


PATENTS— LAMP   CHIMNEYS. 

(In  tbe  United.  State*  Circuit  Court  for  the 
Northern  District  of  Ohio,  Western  Dirfeion. 
J  one  Term,  1894.  Present,  Hon,  Augustus  J. 
Ricks). 

983— In  Equity— George    A.  Macbeth 
and  George  A.  Macbeth  &  Co.  vs  The 
Qtobe  and  Chimney  Glass  Works,  Lim- 
ited. 
Ricks,  J. 

The  bill  in  this  case  is  for  an  injunction 
to  restrain  defendants  from  manufactur- 
ing lamp  chimneys,  which  it  is  claimed 
is  an  infringement  of  design  letters  pat- 
ent No.  14373,  granted  to  Henry  Dietrich 
October  30,  1883. 

This  .bill  avers  that  this  patent  has  been 
adjudicated  as  valid  by  proceedings: 

1.  In  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Penn- 
sylvania, in  December,  1886,  and  in  a 
decree  entered  in  favor  of  the  complain- 
ants against  Evans  &  Co.;  that  said  de- 
was  entered  after  full  hearing,  finding 
the  Dietrich  patent  No.  14373  to* be 
valid  and  allowing  a  perpetual  injunc- 
tion. 

2.  In  a  suit  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Penn- 
sylvania brought  by  the  complainants 
against  Gillinder  and  Sons;  that  said  case 
was  heard  before  Circuit  Judge  McKin- 
nan,  who  also  heard  the  case  before 
stated  against  Evans  &  Co.,  and  after  a 
full  hearing  and  testimony  a  decree  was 
entered  affirming  the  validity  of  the  same 
patent  design  above  named  and  awarding 
a  perpetual  injunction  against  the  de- 
fendants. 

3.  That  in  a  similar  suit  brought  by 
the  complainants  against  The  Braddock 
Glass  Company,  Limited,  in  the  United 
States  Circuit  Court  for  the  Western  Dis- 
trict of  Pennsylvania  in  July,  1890,  a  de- 
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cree  waa  entered  against  the  defendants 
affirming;  the  validity  of  the  same  patent 
design  and  awarding  an  injunction  against 
the  defendants  for  making  chimneys  such 
as  shown  in  exhibits  "Braddock"  No*,  i, 
3  and  3  filed  in  said  cause. 

The  answer  denies  infringement  and 
claims  that  the  several  suits,  set  forth  in 
the  bill  were  collusive  suits  and  that  the 
decrees  entered  therein  were  taken  by 
consent  of  defendant's  counsel  and  not 
upon  full  hearing  on  the  merits  in  either 


The  answer  further  sets  forth  a  number 
of  designed  patents  which  were  pnbticly 
used  before  the  Dietrich  design  patent 
set  forth  in  the  bill  was  granted  and 
claims  that  the  patent  sued  on  in  the 
bill  is  valid.  An  injunction  was  al- 
lowed in  this  case  on  October 
nth,  1890  upon  the  bill  and  affi- 
davits filed  setting  forth  substantially  the 
averrments  now  made  in  the  bill  of  com- 
plaint. The  complainant's  testimony 
fully  sustains  the  averments  of  the  bill . 
The  evidence  discloses  the  fact,  that  each 
of  the  three  suits  tried  as  stated  in  the 
bill  were  fully  and  fairly  contested  by  the 
defendants  and  heard  upon  the  merits 
upon  proof  and  full  argument.  A  decree 
was  entered  in  each  case  sustaining  the 
validity  of  the  defendant's  patent 

I  find  from  the  testimony  that  the 
glass  chimneys  made  by  the  defendant 
were  substantially  similar  to  those  made 
by  the  different  defendants  in  the  cases 
referred  to  in  the  bill. 

It  seems  to  me  after  three  Circuit 
Courts  have  affirmed  the  validity  of  de- 
fendant's patent  upon  a  full  hearing  in 
which  the  chimneys  made  by  the  defend- 
ant were  substantially  the  same  as  those 
made  by  the  defendants  in  this  case  the 
Court  should  not  be  required  to  enter 


very  fnlly  into  a  discussion  of  the  merits 
of  this  case. 

The  defendant  has  wholly  failed  to 
support  its  answer  by  proofs.  I  think 
the  chimney  tops  made  bjr  the  defendant 
offered  in  evidence  as  exhibits  by  the 
witnesses  on  behalf  of  the  complainants 
are  a  clear  infringement  of  the  design 
patent  aet  forth  in  the  complainant's  bill. 

I  think  any  purchaser  calling  for 
''Macbeth  Pearl  Top  Chimney"  and  who 
should  be  furnished  a  chimney  similar  to 
"Exhibit  Globe  No.  1"  could  easily  mis- 
take the  latter  for  the  former  and  would 
make  the  purchase  supposing  he  had  re- 
ceived the  article  for  which  he  called. 

I  think  the  infringement  is  clearly 
made  out  and  that  the  complainant  is  en- 
titled to  a  decree  affirming  the  validity  of 
the  design  patent  set  forth  in  the  bill 
and  for  an  accounting  as  to  profits  and 
damages  and  a  perpetnel  injunction.  A 
decree  may  be  prepared  accordingly. 


Wedo  all  kinds  of.. 
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•       •       • 

Our  prices  are  reasonable 
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CONTRIBUTORY  NEGLIGENCE. 

Verdict    of  dtiry    Set    Aside   and    New  Trial 
Granted . 


(In  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Ohio,  Western  division, 
June  term,  1804.  Present,  Hon.  Augustus  J. 
Ricks.) 

Frank.  B.  Craig  vs  Lake  Erie  and 
Western  R.  R.  Co.    On  motion  for 
a.new  trial. 
Ricks,  J. 

The  jury  having  returned  a  ver- 
dict for  the- plaintiff  in  this.cas^, 
assessing  his  damages  at  the  sitm 
of  $15,000,  the  defendant  now  inter- 
poses a  motion  for  a  new  trial  on 
two  grounds  :  First,  that  the  verdict 
is  contrary  to  the  weight  of  testi- 
mony showing  negligence  on  the 
part  of  the  defendant;  second,  that 
the  preponderance  of  evidence 
shows  contributory  negligence  on 
the  part  of  the  plaintiff,  and  that 
for  these  reasons  the  verdict  should 
be  set  aside. 

The  negligence  alleged  in  the 
petition,  and  the  question  of  fact 
submitted  to  the  jury,  was  as  to 
whether  the  defendant  had  prop- 
erly blocked  its  frog  in  the  freight 
yard  at  Lima  in  accordance  wkh 
the  requirements  of  the  '  Ohio 
statu  e.  There  was  great  conflict 
in  the  testimony  as  to  this  particu- 
lar fact.  The  testimony  was  not 
only  almost  equally  balanced  as  to 
the  number  of  witnesses  who  tes- 
tified on  one  side  and  the  other,  but 
it  was  also  nearly  equally  balanced 
weighing  this  testimony  according 
to  the  disinterestedness  of  the  wit- 
no  ^es,  and  their  opportunity  for 
knowing  the    facts    of  ^hich  they 


testified.  But,  as  the  Court  said  to 
the  jury  in  its  charge,  this  was 
purely  and  entirely  a  question  of 
fact  on  which  they  were  entitled  to 
pass.  There  was  certainly  not 
such  a  preponderance  of  evidence 
in  favor  of  the  issue  as  made  by  the 
defendant  as  would  justify  v  the 
Court  in  directing  a  verdict  for  the 
defendant.  The  conflict  in  the 
testimony  upon  this  question  of 
fact  was  of  such  character  that  the 
Court  would  not  be  justified  in  dis- 
turbing, the  verdict  of  the  jury  if  it 
had  found  either  way. 

The  defendant  claims,  in  addition 
to  the  grounds  above  stated,  that 
the  testimony  was  insufficient  as  to 
the  place  where  the  plaintiff's  foot 
was- caught  in  the  frog.  It  insists 
that  there  was  nothing  to  show  but 
that  the  plaintiff's  foot  was  caught 
in  that  part  of  the  frog  which  did 
not  require  blocking,  and  argues 
from  the  testimony  of  the  witness 
Hughes  that  he  found  the  plain- 
tiff's shoe  at  that  point  of  the  frog. 
But  this  was  also*  question  of  fact 
so  disputed  as  to  be  proper  to  sub- 
mit to  a  jury,  and  I  see  no  reason 
for  disturbing  the  verdict  on  that 
ground. 

The  second  point  to  be  consid- 
ered is  whether  the  testimony  tend- 
ing to  show  plaintiff's  contributory 
negligence  was  so  strong  as  to 
justify  the  Court  in  setting  aside 
this  verdict  on  that  ground.  There 
are  several  important  facts  to  be 
considered  in  disposing  of  this 
question.  First,  it  must  be  con- 
sidered that  Craig  had  such  control 
of  this  switching  crew  as  made  it 
not  only  possible    but    his  duty  to 
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switch  those  cars  in  the  safest  man- 
ner possible,  consistent  with  his 
duty  to  the  company.  There  were 
only  two  cars  attached  to  the  en- 
gine to  be  switched  at  that  time. 
There  was  no  need  for  haste.  There 
was  no  emergency  calling  for  very 
speedy-action.  The  engine  could 
liave  handled  those  two  cars  in  a 
manner  to  have  made  the  uncoup- 
ling of  them .  perfectly  safe,  .  The 
engineer  was  in  speaking  distance 
of  Craig,  and  he  could  have  ex- 
plained to  him  the  situation,  and 
directed  the  movements  just  as  he 
wanted  them.  There  was  no  rea- 
son why  a -flying  switch  should  be 
be  made,  or  that  it  should  be  done 
in  such  haste  as  to  needlessly  ex- 
pose the  plaintiff  to  danger.  He 
admits  in  his  own  testimony  that 
the  engine  and  cars  were  at  a  stand- 
still. He  then  had  a  right  tp  see 
whether  he  could  uncouple  those 
those  cars  while  they  were  so  stand- 
ing still,  and  kick  the  car  to  be 
switched  back  onto  the  track  on 
which  it  was  to  be  delivered.  He 
did  not  make  any  effort  to  uncouple 
them  while  the  cars  were  standing. 
He  chose  to  make  the  attempt 
while  they  were  in  motion;  he  gave 
the  signal  to  the  engineer  when 
they  should  start;  after  he  had  given 
the  signal,  he  voluntarily  stepped 
between  the  cars  while  they  were 
going  at  a  speed  of  from  four  to  six 
miles  an  hour;  he  says  in  his  testi- 
mony that  he  walked  ten  or  twelve 
feet  while  the  cars  were  so  moving, 
but  he  may  have  walked  further 
than  that  While  going  at  that 
speed,  he  says  he  tried  to  loosen 
one  pin,  and  finding  it  tight,  pulled 
the  other.     He  did  this  while  the 


train  was  moving  at  the  rate  of 
speed  named.  A  train  running  at 
the  rate  of  five  miles  an  hour  moves 
seven  feet  every  second.  It  would 
have  taken  certainly  five  seconds 
to  have  made  the  movements  which 
he-  himself  says  he  made  at  the 
time,  so  that  he  must  have  walked 
at  least  thirty  feet  while  making 
the  effort  to  uncouple.  The  night 
was  dark;  his  lantern  threw  no 
light  on  the  track  except  when  he 
held  it  down,  as  he  himself  admits; 
he  was  familiar  with  the  ground 
over  which  he  was  passing;  he  had 
worked  near  that  yard  previous 
to  his  employment  by  the  defend- 
ant; he  had  been  a  switchman  and 
a  brakeman  for  the  defendant  for 
some  time,  long  enough  to  have 
made  him  very  familiar  with  the 
localities  in  the  yard.  He  knew 
when  he  >  went  in  between  those 
cars  he  was  near  to  frogs  and 
switches;  he  must  have  known, 
therefore,  of  the  risks  that  he 
assumed.  .  As  these  risks  were  un- 
necessarily taken,  for  the  reasons 
stated,  he  must  be  held  accountable 
for  the  results. 

The  Court  hesitated  for  some- 
time as  to  its  duty  in  view  of  this 
testimony. '  It  seemed  a  proper 
case  to  direct  the  jury  to  return  a 
verdict  for  the  defendant  on  ac- 
count of  this  evidence  of  contribu- 
tory negligence,  but  I  preferred  to 
submit  it  to  the  jury  as  a  disputed 
fact.  I  think  now  the  preponder- 
ance of  testimony  showing  con- 
tributory negligence  is  such  as 
would  make  it  wrong  to  allow  this 
verdict  to  stand. 

The  plaintiff  has  been  most  hor- 


J* 


TOLEDO  LBGAI*  NIW8. 


ribly  mangled,  and  his  case  is  one 
which  appeals  very  strongly  to  the 
sympathy  of  the  Court.  It  cer- 
tainly appealed  to  the  sympathy  of 
the  jury,  for  I  cannot  but  feel  that 
they  disregaijded  the  instructions 
of  the.  Court  in  failing  to  fairly 
weigh  the  evidence  as~  to  plain  tiffs 
negligence.  It  is*  therefore  my 
duty  to  set  aside  this  verdict,  and 
to  order  a  new  trial. 

Cable  &  Parmenter,  King  & 
Tracy,  for  plff. 

W.  .  E,  Hackedorn,  John  B. 
Cockrutn,  Walter  B.  Ritchie  and 
John  M.  Lemmon  for  deft. 


The  first  two  cases  reported  In  the  Tune 
number  x>f  advance  sheets'"  of  United 
States  Supreme  Court  decisions,  L.  R.  A.,~ 
are  both  celebrated,  in  their  way.  The 
first  is  that  of  John  Y.  McKane,.  Ex- 
Ruler  of  Coney  Island.  Belva  Lock- 
wood's  application  for  a.  writ  of  man- 
damus requiring  the  Supreme  Court  of 
Appeal*  to  admit  her -to  practice  in  that 
Court,  is  the  other.  1The\writ  was  denied; 
The  followiufc  is  the  officii  syllabus: 

i — The  refusal  of  the  Supreme  Conrt  of 
Appeals  of  Virginia  to  admit  the  peti- 
tioner to  practice  law  in  that  court  on  the 
ground  that  she  is  a  woman,  does  not 
deny  to  her  any  privilege  or  immunity  of 
of  a  citizen  of  the  United  State*: 

a — The  right  to  practice  law  in  the 
State  Courts  is  not  a  privilege  or  itnmnn- 
nity  of  a  citizen  of  the  United  States. 

3 — It  is  for  the  State  Court  to  construe 
a  statute  of  the  state  in  regard  to  the 
admission  of  persons  to  practice  law  in 
its  courts,  and  to  determine  whether  the 
word  "  person  "  therein  used,  is  confined 
to  men.  or  include*  women. 


OIL  AND  GAS  LEASES. 

Conditions  Requiring  Umm  to  Perform  Cer- 
tain-Acts Within  Oertaln  Time*.  Right  to 
Operate  add  Develop  Adjacent  Lands  an 
Option  Personal  With  the  Owner. 

(Wood  County  Circuit  Court,  April  Term,  1894. 
Present:  Hon*.  C.  S.  Bent  ley,  P.  JrC.H.Scribner 
and  G.  R.  Hajnes,  T.  J.) 

Emetine, et  al.,  vs  Albert  J.  Steel. 
Appeal  from  Wood  County  Com- 
mon Pleas  Court.  Decided  May  24, 
1894. 

(The  condition  in  sn  oil  <»r  gas  lease  wherehy 
the  lessee*  shall  have  a  right  to  operate  land  ad- 
joining a  trart  named  in  the  lease,  provided  the 
owner  electa  to  have  said  additional  territory 
operated  and  developed,  is  pergonal  between  the 
owner  and  the  lessees*  The  former  not  having 
elected  to  have  suctriand  operated,  s  bona  tide 
purchaser  takes  the  same  free  from  an j  right  of 
such  lessees*  A  party  purchasing  the  land  is 
bound  to  inquire  and  know  only  whether  the 
ovyer  had  or  had  not  ejected  to  have  the  land 
operated  under  the  lease. 

9— Condition*  in  an  oil  or  gas  lease  requiring 
the  lessee  to  perform  certain  acts  within  certain 
times  urc  to  be  regarded  ac  strongly  in  favor  of 
the  lessee  and  the  time  during  which  injunction* 
against  such  lessee  are  iu  force  should  not  be 
allowed  in  determining  whether  or  not  the  con- 
ditions, were:  performed  within  the  time  pre- 
Koril>«d.— Ed.  Lvoal  Nkwh.) 

Scribnek,  J.,  (Orally.) 

The  petition  in  this  case  was 
filed  in  the  Court  of  Common 
Pleas  of  this  County  for  an  injunc- 
tion to  restrain  the  defendant  Irom 
sinking  a  certain  oil  well  on  a  cer- 
tain piece  of  land  described  in  the 
petition. 

On  the  filing  of ^ the  petition,  ap- 
plication was  made  to  the  Probate 
Judge  of  Wood  County  for  an  in- 
junction which  was  granted  by  him. 
Afterwards  the  ease  came  on  for 
hearing  on  the  pleadings  and  the 
evidence  in  the  Court  of  Common 
Pleas,  and  such '  proceedings  were 
had  there  that  thfe  Court  of  Com- 
mon Pleas  dismissed  the  petition  of 
the  plaintiffs  and  dissolving  the  in- 
junction theretofore  granted;  there- 
upon an  appeal  was  taken  to  this 
Court  by  the  plaintiffs  and*  motion 
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was  filed  by  the  defendant  to  dis- 
solve the  injunction. 

The  matter  was  heard  by  two  of 
the  judges  of  this  Court  at  Toledo 
and  was  argued  by  counsel  and  on 
consideration,  the  judges  were  of 
the  opinion  that  it  would  be  better 
to  allow  the  injunction  to  stand  un- 
til the  case  could  be  heard  by  this 
Court  before  a  full  bench,  and  the 
case  is  now  before  us  on  the  plead- 
ings and  evidence  in  the  case. 

The  plaintiff  in  his  petition  sets 
forth  that  in  the  year  1886  on  the 
23rd  of  March,  one  Daniel  Hiestand 
was  the  owner  of  certain  property 
in  Wood  County,  and  on  that  date 
he  executed  a  paper,  commonly  call- 
ed an  oil  lease,  to  Charles  E.  Pal- 
mer, Wesley  Leathers  and  others, 
wherein  the  party  of  the  second 
part  was  allowed  to  sink  a  well  or 
wells  011  certain  portions  of  his 
land  for  the  purpose  of  developing 
for  oil  or  gas. 

The  petition  further  alleges  that 
afterwards  Hiestand  brought  a  suit 
in  the  Court  of  Common    Pleas   of 
Wood  County,  on  the  22nd  of  Sep- 
tember, 1887,  to  cancel   said   lease 
and  to  enjoin  the  parties  from   op- 
erating under   it;    that  an    answer : 
was  filed  and  a  hearing  had  in    the , 
Common  Pleas  Court  and  judgment  i 
rendered  in  favor  of  defendants;  an  ; 
appeal  was  taken  from    that    Court 
to  the  Circuit  Court,  and  such  pro 
ceedings   were  had  in   that   Cc/urt 
that  a  correction  was  made    in   the 
lease  in  certain  respects,  and  there- 
upon a  judgment  was  rendered   in 
favor  of  the  defendants;  that  there- 
upon   Daniel   Hiestand  took  that 
case  to  the  Supreme  Court  of  the 


Staie  of  Ohio,  which  afterwards, 
upon  hearing,  affirmed  the  judg- 
ment of  the  Common  Pleas   Court. 

That  during  this  time  in  connec- 
tion with  that  judgment  there  had 
been  injunctions  and  stays  of  exe- 
cution whereby  the  defendants  had 
been  prevented  from  reaping  the 
fruits  of  the  judgments  that  had 
been  rendered  in  their  favor. 

Upon  a  mandate  being  received 
by  the  Common  Pleas  Court  of  the 
decision  of  the  Supreme  Court,  the 
defendants,  as  they  aver,  undertook 
to  proceed  to  operate  under  the  lease; 
that  011  the  17th  of  July,  1889,  they 
entered  upon  the  premises,  on  the 
two  acres,  mentioned  in  the  lease, 
and  thereupon  oil  the  19th  of  July, 
1889,  Hiestand  commenced  his 
second  action  in  the  Court  of  Com- 
mon Pleas  and  obtained  an  injunc- 
tion restraining  them  from  pro- 
ceeding, and  thereupon .  the  Court 
of  Common  Pleas  by  final  decree 
dissolved  that  injunction,  and  there- 
upon said  Hiestand ,  appealed  said 
cause  to  the  Circuit  Court  of  Wood 
County  and  thereby  reviving  and 
continuing  in  force  the  injunction  ; 
that  on  the  27th  of  October,  1891, 
Hiestand  dismissed  the  petition; 
that  in  February,  1S92,  plaintiff  be- 
ing about  to  drill  a  well  on  the '-said 
two  acres,  Hiestand  obtained 
auo'.her  injunction  and  that  con- 
tinued in  force  until  the  26th  of 
March,  1892,  when  the  same  was, 
by  order  of  the  Court  of  Common 
Pleas,  dissolved,  and  that  on  the 
19th  of  May  the  cause  was  submit- 
ted to  the  Court  and  decided  against 
Hiestand. 

And  that  thereupon  Hiestand  ap- 
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pealed  that  cause  to  the  Circuit 
Court,  and  in  October  1893  Hiestand 
dismissed  said  action.  That  abo'ut 
the  month  of  May  1892  at  the  time 
the  injunction  was  dissolved,  or 
soon  after,  plaintiff  drilled  a  well 
on  said  two  acres  under  said  instru- 
ment and  expended  about  $1000 
in  so  doing,  which  well  produced 
'  gas  in  paying  quantities  and  plain- 
tiffs are  in  possession  thereof;  that 
Hiestand  refused  to  receive  any 
rental  or  royalty  therefrom. 

They  also  aver  that  in  pursuance 
of  the  same  provisions  of  the  lease 
they,  about  four  years  ago>  sunk 
some  wells  on  the  adjoining  prop- 
erty at  an  expense  of  $4000  and  ob- 
tained paying  wells;  that  these 
wells  were  drilled  so  near  the  land 
of  Hiestand  as  to  demonstrate  the 
fact  that  oil  existed  in  paying  quan- 
tities on  the  land  described  in  the 
petition.  They  then  aver  that  they 
have  performed  each  and  every 
obligation  of  said  contract  and  are 
still  ready,  able  and  willing  to  keep 
and  perform  every  such  obligation 
on  their  part  to  be  kept  and  perform- 
ed; that  they  have  been  ready  to 
drill  on  the  remainder  of  the  land 
and  that  Hiestand  has  refused  to  al- 
low them  to  do  so. 

They  then  aver  that  on   October 
2 1  st,  1893,  said  Hiestand  conveyed 
to  the  defendant  Albert  J.  Steel  the 
following  portion  of  said  lands,  viz.: 
the  south  halfof  the  northeast  quar- 
ter of  s.iid  section  18  less  thirty-one 
and  one  half  acres  <>H  the    east   end 
theiv.f  and  less    two    and    one  half 
acres  in  the  northwest  e<niirrth<  ie 
of;the  portion  so  conveyed  contain 
ing  f  >rt\  -six  acres  111. •<<.  or  le^s. 
That  defendant  rx<-  <\>:]\d  and  look 


his  title  to  said  lands  subject  to  the 
aforesaid  rights  of  the  plaintiffs  and 
with  full  knowledge  thereof  and  of 
all  the  matters  and  things  herein- 
before stated. 

That  defendant  has,  nevertheless, 
entered  upon  the  lands  last  above 
described  and  erected  thereon  a 
derrick  and  placed  machinery  and 
tools  and  appliances  thereon  for  the 
purpose  of  drilling  thereon  for  oil 
and  gas;  and  has  commenced  dril- 
ling thereon  for  the  production  of 
oil  and"  gas  which  underlies  said 
lands  in  large  and  valuable  quan- 
tities. 

That  he  intends  to,  and  will,  un- 
less enjoined  by  the  order  of  this 
court  proceed  to  complete  said  well 
and  drill  other  wells  on  said  lands 
and  remove  the  oil  and  gas  there- 
from to  the  great  and  irreparable 
damage  and  injury  of  the  plaintiffs 
and  to  the  great  and  irreparable 
damage  and  injury  of  their  afore- 
said rights  and  interests,  in  said 
lands  under  the  instrument  afore- 
said. 

The  lauds  in  question  are  in  the 
northeast  quarter  of  a  certain  sec- 
tion and  Daniel  Hiestand  owns  sub- 
stantially the  whole  of  them.  North 
of  the  road  was  the  two  acres  that 
he.  had  mentioned  in  this  lease 
to  the  defendants — the  plaintiffs 
therein — and  lying  south  of  the. 
road  were  the  forty-six  acres  of  laud 
which  he  sold  to  the  defendant. 
Steel,  and,  upon  which  Steel 
was  proceeding  to  sink  a  well  when 
he  was  enjoined,  and  upon  which 
i*  based  the  controversy  tn  ques- 
'.  tion. 
1      No>\  we  come  to  the  lease.     The 
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lease  was  executed  on  the  23rd  of 
March,  1886  and  provides  "that  the 
said  first  party  for  the  consideration 
hereinafter  stipulated  and  agreed 
upon,  does  hereby  grant  to  the 
second  party  its  successors  and 
assigns  the  right  to  enter  upon  the 
following  lands  and  premises  now 
owned  by  said  first  party  and  situ- 
ated in  Bloom  township,  Wood 
County  to-wk : 

"  A  tract  of  two  acres  on  the  fol- 
lowing described  premises  being 
the  northeast  quarter  of  section  18 
less  thirty-one  and  one-half  acres 
off  the  east  end  of  the  south  hajf  of 
the  northeast  quarter  and  two  and 
one-half  acres  off  the  west  end  of 
the  south  half  of  section  18.  This 
lease  to  coyer  two  acres  011  the 
south  east  corner  of  the  northwest 
quarter  of  the  northwest  quar- 
ter of  the  northwest  quarter 
i>f  said  section  .18  for  the 
purpose  and  with  the  exclusive 
right  in  and  upon  said  premises  to 
drill  and  develop  oil,  gas  and  other 
valuable  substances,  and  the  ex- 
clusive right  of  way  to  said  party 
of  the  second  part  their  successors 
and  assigns  to  convey  over,  upon 
or  through  said  premises  any  and 
all  gas,  oil  and  other  valuable  sub- 
stances. 

In  consideration  whereof  it  is 
agreed : 

1.  "If  oil  and  gas- be  found  and 
developed  upon  said  premises  in 
paying  quantities,  the  said  first 
party  is  to  receive  as  his  royalty  a 
x  one-eighth  part  thereof  at  the  well, 
and  the  said  party  of  the  second 
part  agrees  to  pay  the  said  party  of 
the  first  part  the   market  value   of 


said  one-eighth  part  of  the  oil  in 
tank  at  well  or  gas  when  marketed 
or  delivered  to  a  pipe  line." 

Then  follows  a  stipulation  in  re- 
gard to  allowing  Hiestand  to  have 
the  use  of  gas  at  his  dwelling,  and 
then  it  proceeds:  "It  is  further 
agreed  b>'  and  between  the  said 
parties  their  successors  and  assigns 
that  this  contractand  the  rights  and 
privileges  herein  granted  and  con- 
ferred, shall  continue  and  be  in 
force  for  five  (5)  years  from  the 
date  hereof,  or  so  long  as  oil  and 
gas  or  other  valuable  substances  be 
found  and  developed  upon  said 
premises  in  paying  quantities. 

"It  is  also  farther  agreed  that  the 
said  party  of  the  second  part  their 
successors  and  assigns  shall  have 
the  right  and  privileges  of  neces- 
sary roads  to  and  from  all  wells  or 
mines,  developed  on  said  premises 
and  the  right  to  remove  all  ma- 
chinery, fixtures  and  buildings 
placed  by  them  upon  said  premises. 

"It  is  further  agreed  on  the.  part 
of  the  party  of  the  first  part  that  if 
oil  or  gas  be  obtained  by  the  said 
party  of  the  second  part  or  assigns, 
under  the  provisions  of  this  con- 
tract upon  said  tract,  or  upon  lands 
adjoining  the  same,  then  the  said 
party  of  the  second  part  shall  have 
the  right  to  operate  the  balance  of 
said  premises  on  the  same  tepns  as 
above,  providing  the  party  of  the 
first  part  concludes  to  have  the 
balance  of  the  above  described  land 
operated  and  developed. 

"In  case  said  party  of  the  second 
part,  their  successors  and'  assigns, 
shall  not  commence  operations  up- 
on said  premises  within  two  years 
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from  the  date  thereof,  then  this 
contract  may  be  terminated  upon 
sixty  days  notice  by  either  party." 

It  will  be  seen  that  the  two  years 
under  this  contract  would  terminate 
in  March,  1888,  and  the  five  years 
would  terminate  in  March,  1891. 

It  will  be  perceived  that  the  first 
well  that  was  actually  sunk  upon 
the  two  acres  was  sunk  or  com- 
pleted in  1892,  more  than  five  years 
after  the  expiration  of  the  five  years 
mentioned  in  the  contract. 

It  is  proper  perhaps  to  state  that 
the  defendant  takes  issue  in  regard 
to  the  allegation  of  the  finding  of 
oil  or  gas  in  paying  quantities  up- 
on the  two  acres. 

The  case  has  been  heard  upon 
testimony  and  in  the  final  view  we 
take  of  it,  we  do  not  deem  it  very 
material  to  pass  upon  the  question 
as  to  whether  gas  or  oil,  has  been 
found  in  paying  quantities.  It  looks 
very  much  as  if  it  had  not. 

It  appears  that  these  plaintiffs 
had  some  arrangement  with  the 
Northwestern  Ohio  Natural  Gas 
Co.  that  if  they  found  oil,  it  was  to 
be  retained,  and  if  they  found  gas 
it  was  to  be  turned  oyer  or  con- 
veyed in  some  manner  to  the 
Northwestern  Ohio  Natural  Gas  Co. 

It  is  claimed  that  the  well  was 
sunk  and  that  gas  was  fo.und  in 
paying  quanties  and  it  was  stated 
that  th&t  well,  in  effect,  passed  into 
the  possession  of  the  Northwestern 
Ohio  Natural  Gas  Co.,  and  they 
thereupon  sealed  it  up,  and  it  has 
remained  sealed,  until  the  pres- 
ent time,  for  the  reason,  per- 
haps, that  it  was  not  convenient  or 
practical  for  them,  without  consid- 


erable expense,  in  laying  pipe,  to 
make  use  of  it  for  their  purposes. 

One  thing  is  very  certain,  that, 
so  far  as  this  land  is  concerned,  for 
a  period  of  eight  years  the.  property 
has  not  been  developed.  That  is 
owing,  in  part,  to  the  action  of 
Heistand,  in  these  other  cases,  and 
in  part  by  the  action  of  the  defend- 
ants, or  their  assignee,  the  North- 
western Ohio  Natural  Gas  Co. 

We  are  of  the  opinion,  as  perhaps 
we  intimated  to  counsel  at  the  time 
of  the  hearing  of  the  motion  to  dis- 
solve the  injunction,  that  the  time 
during  which  the  injunction  was 
allowed  to1  remain  against  the  de- 
fendants, should  not  be  taken  into 
account  as  against  the  defendants 
upon  the  question  as  to  whethc  r 
they  had  been  negligent  or  not  in 
Sinking  a.well.  That  is,  that  after 
the  expiration  of  that  time,  they 
should  have  at  least  a  reasonable 
time  to  sink  a  well  and  ascertain 
whether  of  not  oil  or  gas  could  .be 
found  in  paying  quantities. 

JVe  are  of  the  opinion,  too,  that 
when  a  lease  of  this  kind  is  made 
the  clauses  requiring  the  lessee  to 
perform  certain  acts  within  a  cer- 
tain time  are  to  be  regarded  as 
strongly  in  favor  of  the  lessee.  .Cer- 
tainly this  party  when  he  -inade  ' 
this  lease,  expected  to  acquire  some 
income  from  this  property,  and  the 
fair  intention  of  the  parties  must 
be,  as  it  seems  to  us,  that  the  party 
of  the  second  part  shall  take  steps 
to  develop  the  land  within  the 
time  stated,  and  they  should  con- 
tinue to  develop  the  property  to.  the 
end  that  the  party  who  makes  the  / 
lease  shall  reap  some  benefit  from 
it. 

But  the    case,   in  our    opinion. 
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..  does  not  turn  npbn  that  question 
and  I  only  mention  it  incidentally. 
The  real  question  upon  which  the 
rase  shall  finally  turn  is  this: 
When  Mr.  Steel  bought  this  prop- 
erty, and  when  he  examined  this 
lease,  which  had  been  placed,  upon 
the  records  of  the  county,  what  was 
he  bound  to  know  from  the  lease, 
and  of  what  was  it  notice  to  him, 
and  his  right  under  that  lease  as  a 
purchaser  of  the  property  in  ques- 
tion. 

He  has  bought  the  property  and 
there  is  no  dispute  but  that  fie  is  a 
purchaser  in  good  faith,  and  he  has 

,  proceeded  upon  it  as  bis  property.  It 
is  claimed  that  by  virtueof  this  lease, 
and  the  record  of  it,  he  had  notice 
of  all  the  rights  of  the  parties  who 
had  taken  a  lease  from  Daniel  Hie- 
stand,  and  that  he, was  bound,  if  he 
wanted  to-develop  the  lands  which 
he  had  purchased,  to  give  to  the 
plaintiffs  in  this  action,-.  Emetine, 
Palmer  and  others,  the  right  to 
operate  the  same  upon  the  terras 
of  the  original  lease  made  between 
Hiestand  and  these  parties.  . 

It  will  be»noticed  that  the  lease 
in  starting  out,  pUrports\to  be  a 
lease  from  Hiestand  to  these  othtr 
parties,  and  it  comes  down  to  the 
paragraph  where  it  says:  "It  is 
further  agreed  by  and  between  the 
parties,  their  successors  and  assigns, 
that  this  contract  aud  the  rights 
and  privileges  herein  granted  and 
conferred,  shall  continue  and  be  in 
force  for  five  years  from  the  date 
hereof,  or  so  long  as  oil,  gas  or 
.other  valuable  substances  be  found 
and  developed  upon  said  premises 
in  paying  quantities.1' 
That  is  the  first  reference  that  is 


made  to  the  successors  and  assigns 
of  either  of  the  parties.  There  is 
further  along  a  provision  that  the 
parties  shall  commence  operation  in 
a  certain  time:  "It  is  further 
agreed  on  the  part  of  the  party  of 
the  first  part  that  if  oil  or  gas  be 
obtained  by  the  said  party  of  the 
secohd  part  or  assigns,  under  the 
provisions  of  this  contract  upon 
said  tract  or  on  lands  adjoining  the 
same,  than  the  said  party  of  the 
second  part  shall  have  the  right  to 
operate  the  balance  of  said  premises 
.On  the  same  terms  ,as  above;  pro- 
viding the  party  of  the  first  part 
concludes  to  have  the  balance  of 
the  above  described  land  operated 
and  developed."  There  is  no  pro- 
vision there  in  any  manner  or  form 
relating  to  the  assign  of  the  party 
of  the  first  part.       - 

It  has  been  said .  that  there  has 
been  a  conveyance  of  the  oil  and 
the  gas,  under  ^his  lease  to  these 
parties,  but  it  will  be  seen  that 
whatever,  rights  they  had  are  con- 
ditional, and  are  conditioned  on  the 
fact  that  the  party  of^the  first  part 
shall  conclude  to  have  the  balance, 
of  the  lands  operated  and  developed. 

But  the  question  is,  whether  this 
option  to  have  the  land  operated  or 
not  is  binding  upon  the.  party  who 
purchases  the  land  of  Hiestand,  and 
we  have  come  to  the  conclusion 
that  it  is  personal  with  Hiestand 
and  it  does  not  bind  his  successors, 
and  the  party  who  purchased  this 
land  from  Hiestand,  took  it  free 
from  the  right  on  the  part  of  the 
plaintiffs  to  operate  it,  Hiestand, 
while  he  owned  it,  not  having 
elected  to  have  it  operated. 

In  this  case  he  not  only  did  net 
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elect  to  have  these  lands  operated, 
but  he  opposed  it  vi  et  armtr,  he 
did  it  in  the  most  impressive  man- 
ner possible,  *.  e.  with  a  pitchfork. 

We  think  that  option  was  personal 
with  Hiestand  and  did  4iot  go  be- 
yond him;  that  the  party  when  he 
purchased  that  land  was  bound  to 
inquire  and  know  only  whether 
Hiestand  had  or  had  not  elected 
to  have  the  land  operated  under 
the  lease.  It  is  stated  here  that 
Hiestand  never  agreed  that  he 
would  keep  these  lands  forever  for 
these  parties,  The  Northwestern 
Ohio  Natural  Gas  Co.  is  engaged 
in  a  business  that  it  is  fair  to  pre- 
sume will  not  cease  in  two,  three 
nor  many  years,  ^nd  there  is  noth- 
ing to  show  that  these  parties  will 
use  the  vtwo  acres  of  land  for  a  long 
period  of  years,  and  yet,  it  seems 
to  be  expected  that  Mr.  Hiestand 
would  sit  down  and  hold  the  prop- 
erty and  allow  these  parties  to  close 
that  well,  and  keep  it  closed,  until 
such  time  as  it  would  suit  (heir 
pleasure  to  operate  it. 

It  is  true  that  some  negotiations 
have  gone  on  between  the  parties, 
but  Hiestand  has  stood  upon  his 
rights,  and  said  he  did  •  not  want 
anything  of  the  lessees,  or  anything 
to  do  with  them  and  he  would  not 
have,  and  thereupon  the  matter 
has  wholly  failed. 

We  are  of  the  opinion,  3s  a  final 
result  of  our  conclusions,  that  the 
defendant,  Steel,  is  entitled  to  oper- 
ate this  land,  and!  the  plaintiffs 
herein  have  not  the  right  to  enj6in 
him,  and  it  follows  that  the  petition 
of  the  plaintiffs  herein  will  be  dis- 
missed at  the  costs  of  the  plaintiffs, 
and  judgment  will  be  rendered  for 
the  defendants. 

Troup  &  Dunn,  for  plaintifts.     . 

George  H.  Phelps,  for  defendant. 


(In  the  Circuit  Court,  8th  Circuit;  Hon*.  C 
C.  Baldwin,  P.  J.;  H.  J.  Caldwell,  and  J.  C. 
Hale,  J.  J. 

John  Walworth,  plaintiff,  vs  The  Vil- 
lage of  Collin  wood,  defendant. 

An  allotment  made  in  187a  in  a  township,  of  a 
part  thereof,  by  the  owners,  embracing  forty  or 
nfty  lots,  is  a  town  plat  under  the  Act  of  March 
3rd,  1831,  (a  S.  &  C.  1480,)  when  made  in  the  man- 
ner required  by  that  Act. 

The  title  to  the  streets  rested  in  the  county, 
and  the  period  of  limitation  in  favor  of  the  owner 
against  the  title  so  rested  is  twenty-one  years. 

The  twenty-one  years  must  have  expired  be- 
fore suit  brought. 

Baldwin,  J. 

In  this  case  a  plat  was  made  by  Coe, 
Gilbert  &  Ship  herd,  of  certain  lands  di- 
vided into  forty  or  fifty  lots  in  the  town- 
ship of  East  Cleveland,  now  within  the 
limits  of  the  village  of  Colli. .wood.  It 
was  recorded  on  the  26th  of  February, 
1872,  It  contained  certain  streets,  and 
among  them  Beech  street,  running  to 
Lak e  Erie.  Beech  street  was  unimproved , 
and  continued  unimproved,  and  for  a 
short  time  inclosed,  until  a  little  short  of 
twenty  one  years.  The  incorporation  of 
the  village  of  Collinwood  took  place  in 
1883.  In  1892  the  village  undertook,  in 
pursuance  of  an  ordinance,  to  improve 
the  street.  On  the  13th  day  of  Septem- 
ber. 1892,  John  Walworth,  the  owner  of 
a  lot  that  adjoined  that  street,  brought  a 
suit  for  an  injunction.  He  had  become 
the  owner  of  the  lot  by  a  title  which  in 
its  terms  conveyed  the  lot  by  number, 
bounding  it  by  the  middle  of  the  street, 
and  naming  Beech  street  as  a  street, 

It  is  said  that  there  was  no  law  under 
which  that  allotment  was  properly  made. 
The  statute  is  not  as  clear  and  definite  as 
it  might  be.  The  statute  in  force  at 
that  time  was  passed  March  3rd,  183 1,  (2 
S.  &  C,  p  1482)  and  was  the  statute  nn- 
der  which  almost  *>1  plats  were  made 
long  thereafter.  But,  it  is  said,  it  only, 
authorized  a  plat  where  a  corporation 
was  to  be  made.  The  act  provides  that 
1 'whenever  any  person  wishes  to  lay  out 
a  town  within  this  State,  they  shall  cause 
the  same  to  be  surveyed,  and  a  plat  or 
map  thereof  made  by  the  County  Sur- 
veyor of  the  county  in  which  the  town  is 
situated1',  and  then  provides  that  "the 
plat  or  map  shall  particularly  describe 
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and  'set  forth  all  the  streets,  alleys,  com- 
mons, or  public  grounds,  and  all  in  and 
out  lots,  or  fractional  t»ts  within,  adjoin- 
ing, or  adjacent  to  said  town,  describing 
the  same  by  court e,  boundaries  and 
extent". 

There  is  no  question  but  that,  as  far  as 
the  provisions  of  this  statute  were  con 
cerned,  they  were  strictly  complied  with. 
The  question  is  whether  or  not  this  stat- 
tute  applies  to  such  an  allotment*  It  is 
said  that  this  was  not  a  town;  that  a  town 
means  a  body  corporate.  It  clearly  ap- 
pears by  this  Act  that  it  does  not  mean  a 
body  corporate  because  it  contemplates 
that  any  person  may  lay  out  a  town,  and 
no  man  can  make  a  body  corporare  all  by 
himself.  When  "any  person"  wishes  to 
lay  out  a  town  he  can  do  so.  The  statute 
provides  the  manner  in  which  the  plat  or 
map  shall  be  made;  that  it  shall  be  re- 
corded, and  says  what  effect  shall  be 
given  to  the  plat,  without  any  provision 
whatever  for  the  formation  of  themiunic- 
ipal  body.  There  were  other  statutes 
that  provided  for  the  formation  of  munic- 
ipal bodies.  But  this  statute  operates 
completely  by  itself  simply  on  the  plat 
made  by  that  one  person  or  more,  in  due 
form  of  law,  and  recorded  as  provided. 

Section  8  provides  that  "the  plat  or 
map,  when  recorded  as  required  by  this 
act,  shall  be  deemed  and  considered  in 
law  a  sufficient  conveyance  to  vest  the 
fee  simple  of  all  such  parcel  or  parcels 
of  land  as  are  therein  expressed,  named, 
or  intended  for  public  use,  in  the  county 
in  which  the  town  is  situated,  for  the 
uses  and  purposes  therein  named,  ex- 
pressed. >or  intended,  and  for  no  other 
use  or  purpose  whatever." 

It  appears  very  plainly  lo  us  that  the 
Act  could  not  possibly  have  meant  that 
the  dedicator  should  become  a  body  cor- 
porate. The  Act  in  regard  to  towns  and 
cities  (2  S.  <Sf  C.%  p.  1493)  provides  for 
such  incorporation  by  petition  "of  the 
inhabitants"  etc.',  before  it  can  be  a 
body  .  corporate;  so  that  the  defini- 
tion of  the  municipa|  body  cannot 
be  given  to  the  word  "town,"  as  used  in 
this  statute. 

We  think  the  construction  to  be  given 


to  tnis  statute  is  that  it  embraces  such  a 
plat  as  was  made  here,  of  forty  or  fifty 
lots  it}  a  township  which,  if  settled. up  by 
forty  or  fifty  families,  would  make  some- 
thing of  a  village. 

Says  the  Century  Dictionary:  "'The 
word  town  is  used  also  in  the  sense  of  a 
collection  of  dwellings. ' ' 

Next  we  are  cited  to  an  Act  {2  S.  &  C. 
P'  1296  Sec.  29,  npw  R.  St  4636)  providing 
that  a  State  road,  unless  it  is  im- 
proved within  ten  years,  shall  be  vacated. 
This  was  not  a  State  road. 

The  Act  of  1853,  Sec.  29,  (2  S.  &  C.t  p. 
1296)  now  Section  4668,  provides  that 
unless  a  county  road  shall  be  improved 
within  seven  years,  that  it  shall  revert. 
Although  the  fee  of  this  land  vested  in 
the  county,  it  was  not  such  a  county 
road  as  is  provided  for  in  Section  29,  made 
such  by  virtue  <  f  proper  proceedings  un- 
der the  act  of  which  that  was  a  part  (2  5. 
&  C,  p.  1289)  so  that  neither  o>these 
provisions  apply  to  this  case.  There  may 
be  a  fair  ground  for  legislative  distinc- 
tion in  this,  that  both  the  state  and  coun- 
ty roads  were  established  in  invitum  by 
judicial  proceedings,  while  in  such  a  case 
as  this  the  owner  expressly,  himself,  and 
of  his  own  free  will,  grants  the  land  in 
fee  to  the  county  for  the  purposes  named. 

Now,  what  is  the  Statute  of  Limitations? 
We  know  of  no  other  Statute  of  Limita- 
tions than  that  provided  in  the  general 
statute  of  twenty-one  years,  and  that 
Statute  of  Limitation  does  not  apply. 
The  twenty -one 'years  had  not  run.  To 
be  sure,  it  was  undertaken  to  be  applied 
iu  supplemental  pleadings  after  this  suit 
was  commenced,  wherein  it  was  alleged 
that  the  twenty-one  years  had  then  ex- 
pired. But  it  was  already  alleged  in 
the  petition  that  the  village  of  Collin- 
wood  had  undertaken  to  take  possession 
of  this  land,  and  if  they  did  nothing 
more,  it  was  simply  by  virtue  of  the  in- 
junction which  was  granted  in  this  case; 
and  it  hardly  needs  any  argument  to 
show  that  a  man  cannot  patch  on  the 
tim^  after  suit  is  commenced,  to  make 
out  his  claim  under  the  Statute  of  Limi- 
tations. We  think  the  injunction  asked 
for  by  the  plaintiff  in  this  case  must  be 
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refused,  and  there  must;be' a:  decree  lor 
tfte  defendant. 

Hon.  Theodore  IS.  Barton,  for  plaintiff. 

T.  K.  Disserte,  Esq.,  for  defendant 

(lo  the  Circuit  Court.  8th  Clrcnit;  Hon*.  C.C. 
Baldwin,  P.  J.J  H.  J.  Cekrwel  and  J.  C.  Hale, 
J.J.) 

Lewis  V.  Parser,  plaintiff  in  error,  vs 
Hattie  L.  Parker,  denfendant  iu  error. 

The  Court  having  granted'  the  wife  on  her 
petition  a  divorce,  and  the  cere  end  cuetod>  of  • 
minor  child,  ha*  power,  nnder  Rev.  Stat.  5896  and 
5699  to.  make  a  provision  to  her  for  the«are  of 
the  child*  although  the  petition  contained  no 
prayer  for  thr    or  for  general  relief. 

BAtDWIN,  J. 

This  is  a  petition  in  error  to  reverse  a  so- 
called  judgment  for  alimony  in  a  suit  for 
divorce.  The  one  ground  upon  which  it  is 
sought  to  be  reversed  is.  that  no  alimony 
or  other  relief  than  divorce  was  asked  in 
the  petition.  Petitioner  asked  * 'that  the 
marriage  contract  heretofore  existing  be- 
tweeiisaid  parties  be  set  aside,  annulled 
and  hela  for  nought,  and  that  she  be  re- 
stored to  all  her  rights  as  a  feme  sole." 

There  was  one  child,  the  fruit  of  this 
marriage  and  the  Court  gave  the  plaintiff 
the  care  and  custody  of  the  minor  child 
until  the  farther  order  of  the  Court;  aud 
decreed  that  defendant  "pay  plaintiff  the 
sum  of  £15.00  per  month  for  the  support 
of  their  said  minor  child,  until  said 
daughter  shall  arrive  at  the  age  of  eight- 
een ysars."  This  was  payable  monthly, 
and  plaintiff  was  cut  off  from  her  claim 
of  dower. 

Rev.  Stat.  Sec.  5689  provides  for  what 
causes  divorce  may  be  granted.  Rev. 
Slat.  5690  provides  where  actions  for  di- 
vorce or  for  alimony  may  be  brought. 
Rev.  Stat.  5696  provides  that  "the  court 
shall  make  such  order  for  the  disposition, 
care  of  maintenance  of  the  children,  if 
there  are  any,  as  is  just  and  reasonable." 
Kev.  Stat  5699  provides  for  right  of  wife 
when  divorce  is  granted  f  r  aggression  of 
the  husband,  which  is  the  case  before  us. 
It  provide*,  as  far  as  it  is  necessary  to  re- 
cite, that  "\Mieu  a  divorce  is  granted  by 
reason  of  the  aggression  of  the  husband, 
the  wife  shall,  by  force  of  the  judgment 
of  divorce,  be  restored  t<>  all  her  lands, 
tenements  and  hereditaments  not  pre 


viovary  disposed  bft  and  it*  she  so  desire, 
the  Court  shall  restore  to  her  any  name 
shenad  before-such  marriage;  she  shall 
be  allowed  such  alimony  out  of  her  hus- 
band's real  and  personal  property  as  the.. 
Court  deems  reasonable,  having  due  re- 
gard to  the  property  which  came  to  him 
by  marriage,  and  the  value  of  hjs  real 
and  personal  estate  at  the  time  of  the  di- 
vorce/' etc 

Ser.  5696  applies  to  all  ca^es  of  divorce 
and  Sec.  5699  by  its  terms  applies  to  all 
cases  "where  a  divorce  is.  granted  by  rea- 
son of  the  aggression  of  the  husband", 
providing  Some  results  which  shall  follow 
••by  force  of  the  judgment  of  divorce",  . 
others  to  be  allowed  by  the  Court. 

The  legislature,  apparently,  .intended  a 
wise,  power  on  the  part  of  the  Court  to  do 
what  it  deemed  "reasonable"  without 
too  technical  an  adherence  to  the  rules 
of  pleading  in  ordinary  civil  cases. 

This  case  itself  shows  the  value  of  such  ~ 
discretion.  There  was  a  necessity  to  pro- 
vide for  the  custody  and  care  of  the  child, 
and  excellent  reason  to  provide  for  its 
support,  a  provision,  indeed,  which  might 
be  for  the  benefit  of  the  husband  as  well  as 
the  wife  See  Pretsinger  vs  Pretzingery 
45  O.  5.  45*- 

We  think  the  Court  had  power  to  make 
the  allowance,  although  it  was  not  asked 
in  the  petition  v  The  decisions  in  other 
states  are  in  accordance  with  this  holding. 
See  Stewart  on  Manage  and- J>tvo*r*t 
Sees.  365,  366  and.  367,  t  Am.  &  Eng. 
Cyclopaedia  of  Law,  478. 

The  Corrt  may  prant  alimony,  though 
not  asked  specifically,  if  the  proper  facts 
are  before  the  Court. 

Jack,  on  vs  Jackson,  /  McArth.  (/?.  C ) 

Chandler  vs  Chandler,  13  Ind.\  492. 
lWscott  vs  Prescotl.  j?  Me.,  fj6. 
Danon  vs  Danon,  43  Iowa^  4//. 
Weishanptvs  lleishaupt,  27  ll'is.,  621. 
Wallingsford  vs  Wallingsford,  6  Har. 

Lishey  vs  Lishey%  2  Tenn  ,  Ch.  /. 

The  decree  of  the  Court  of  Common 
Pleas  is  affirmed. 

Kerruish,  Chapman  Ik  Kerruish,  for 
plaintiff  in  error. 

P.  B.  Sheets,  for  defendant  in  error. 
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WTOM  LAW  JOURNAL  OF  LOCAS 
CODNTY,  OHIO. 

i  n  the  matter  -of  the  designation  of  ■  daily  Law 
m  mrnal  in  Lucas  Count; 
of  an   Act  passed  Aprl 


i-mrnal  in  Lucas  County.    As  required  by  Sec.  1 
pnl  14th,  1884  and  amended 


FebV  s$  iSSft,  entitled  "An  Act  relating  to  the 
posting  of  court  calendars  and  legal  notices  in 
certain  counties,"  as  amended  May  9,  1804,  the 
Judges  of  the  Courts  of  Record  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
ignate the  TOLEDO  LEGAL  NEWS,  a  daily 
law  journal  published  in  said  Couifty,  as  the 
i«>urnal  wherein  until  the  further  order  of  said 
jndcrfts.  thall  be  published  all  the  notices,  adver- 
tisements, abstract*  and  matters  and  things  spe- 
cified «>r  referred  to  in  said  Section  1. 
t  Oii.bkrt  Hakmon, 

RCI7BKN  C.  LKMMON, 

Approved   {    Isaac  P.  Puoslev, 

"    "  ""   nmon  Pleas. 

Judge. 


•     KII7RKN  %J.  LBMMON, 

(Isaac  P.  Puoslev, 
Judge*  of  Com  mo 
I.  I.  Millamd,  Probate  Ju 
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The  American  Bar  Association  will  meet 
at  Saratoga  Springs,  N.  Y  ,  August  22nd. 
23rd  and  24th.  Hon.  Thomas  M.  Cooley, 
president,  will  deliver  an  address.  Other 
speakers  are  Hampton  L.  Carson  of  Penn- 
sylvania, "Great  Dissenting  Opinions/* 
and  Chas.  Claflin  Allen  of  Missouri  on 
"Injunction  and  Organized  Labor." 


The  measure  of  damages  for  the  refusal 
of  a  bank  to  pay  a  check  drawn  by  a  de- 
positor who  has  sufficient  funds  to  meet 
it  is  held  in  Bank  of  Commerce  vs  Coos 
(Areb.)  2j  L.  /?.  A.  190,  not  to  include 
compensation  for  the  disgrace  and  pain 
of  mind  and  loss  of  reputation  resultin  g 
from  the  arrest  and  imprisonment  of  the 
depositor  on  a  charge  of  giving  a  worth- 
less check,  and  from  the  publication  of 
these  facts. 


In  this  week's  issue  of  the    Legal 
News   will  be  found  an  important  de- 


cision rendered  by  Judge  Pugsley  and 
pertaining  to  railway  equipment  bonds, 
in  the  case  of  The  Adelbert  College  of 
the  Western  Reserve  University  vs  The 
Toledo,  Wabash  &  Western  Railroad 
Company.  The  case  decided  is  not  the 
first  one  involving  rights  of  equipment 
bondholders  of  the  Wabash  but  the  ques- 
tions discussed  in  the  present  decision 
were  not  adjudicated  in  former  suits. 


A  well-known  lawyer  on  Circuit  in  the 
north  of  England,  curious  to  know  how  a 
certain  juryman  arrived  at  his  verdict, 
meeting  him  one  day  ventured  to  ask. 
•'Well."  replied  he,  -'I'm  a  plain  man, 
and  I  like  to  be  fair  to  everyone..  I  don't 
go  by  what  the  witnesses  say,  and  I  don't 
go  by  what  the  lawyers  say,  and  I  don't 
go  by  what  the  judge  says;  but  I  looks  at 
the  man  in  the  dock,  and  I  says,  'He 
must  have  done  something  or  he  wouldn't 
be  there,'  so  I  brings  'em  all  in  guilty." 
— The  Argonaut. 

One  of  the  most  interesting  questions 
of  the  present  time,  as  well  as  an  exceed- 
ingly important  one,  both  from  the 
legal  and  social  or  political  standpoint,  is 
the  constitutional  right  of  the  legislature 
to  restrict  the  freedom  of  contract  t>e- 
tween  employers  and  employed.  In  Leep 
vs  St.  Louis,  I.  M.  &  S.  R.  Co.  (Ark.)  23 
L.  R  A.,  264,  the  validity  of  a  statute  of 
this  kind  is  denied  so  far  as  it  applies  to 
individuals,  but  upheld  as  to  corporations, 
which  are  creatures  of  the  legislature. 
But  even  as  to  corporations,  it  is  held  that 
a  statute  compelling  immediate  payment 
of  wages,  although  they  would  not  other- 
wise be  due,  upon  discharge  of  an  em- 
ploye, although  so  far  valid,  is  not  valid 
in  to  far  as  it  attempts  to  deny  the  set-off 
I  or  deduction  of  damages  to  the  corpora- 
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tion  on  account  of  the  employe's  failure 
to  perform  his  contract. 

The  Superior  Court  of  Cincinnati  holds 
in  Market  At?//  Hank  vs  Bethel  et  aly  re- 
ported in  Court  Index,  July  16th,  that  to 
support  an  attachment  upon  the  ground 
that  the  debtor  has  disposed  of  or  is 
about  to  dispose  of  his  property  with  in- 
tent to  defraud  his  creditors,  actual 
fraud  must  be  shown.  The  Court  by 
Hunt,  J.  said  in  part : 

Nor  is  it  enough  for  the  attaching  cred- 
itor to  show  that  the  effect  of  the  con- 
veyance works  a  fraud  upon  creditors, 
but  he  must  show  that  the  defendant  in- 
tended to  commit  a  fraud  when  he  made 
the  conveyance.  Without  such  intent, 
the  attachment  fails,  and  the  remedy,  if 
any,  is  in  equity.  It  is  *£ne  that  an  in- 
tent to  defraud  may  be  presumed  from 
what  is  done  as  a  necessary  consequence 
of  the  act  itself.  A  mere  inference,  how- 
ever, will  not  answer  (21  S.  C,  582:6 
Neb.,  529.) 

A  Social  Way.— A  lawyer  and  editor 
of  a  newspaper,  indicted  for  selling  intox- 
icating liquors  on  Sunday,  but  who  claim- 
ed that  it  was  done  as  a  matter  of  hospi- 
tality and  in  a  social  way,  received  some- 
what vigorous  treatment  by  the  court  in 
a  recent  case.  The  opinion  says  :  *  *  This 
is  not  a  case  of  hospitality.  It  could  as 
fairly  be  termed  a  case  of  jbribery .  The 
defendant  was  not  entertaining  at  his 
home,  but  was  traveling  about  upon  the 
road  solicting  voters  to  attend  the  election 
to  occur  upon  the  following  Tuesday. 
He  sought  the  parties,  to  whom  he  furn- 
ished the  liquor  out  of  a  bottle  which  he 
carried  with  him.  He  alighted  from  his 
wagon,  went  aside  to  the  men  and  gave 
them  drink,  at  the  same  time  solicting 
them  to  vote.  They  were  very  old  men 
in  their  appearance  and  surroundings,  al- 


lied to  the  generation  to  which  the  grand- 
father of  the  defendant  may  have  belong- 
ed, simple-minded,  innocent,  and  living 
in  a  primitive  condition,  hardly  believed 
to  exist  in  this  generation.  There  was 
nothing  in  common  between  them  and 
the  defendant,  unless  possibly  the  love 
of  whiskey."  The  court  adds  that  to  say 
that  this  was  furnishing  the  liquor  in  a 
social  way  is  *'  carrying  the  doctrine  of 
hospitality  far  beyond  what  is  actually 
understood  in  polite  society,"  and  a  so 
suggests  that  the  practice  of  using  intox- 
icating liquors  for  the  purpose  of  control- 
ling and  befuddling  voters  needs  check- 
ing rather  than  encouragement.-  General 
Digest— L.  C.  P.  Co. 

JU8T    WHAT    WE    8AI0. 

We  have  repeatedly  claimed  that  the 
Legal  News,  in  its  own  success,  must  be 
an  important  factor  in  advancing  the  in- 
terests of  Toledo.  The  last  number  of 
the  General  Digest,  Lawyers  Co-operative 
Publishing  Co.,  says:  4*The  Toledo  Le- 
gal News  is  another  new  weekly  law 
publication,  issued,  as  its  name  imports, 
in  Toledo.  It  contains  much  of  value  to 
lawyers,  especially  those  in  the  locality. 
These  new  journals  are  indicative  of  prog- 
ress and  enterprise  to  keep  pace  with  the 
growth  of  the  cities  in  which  they  origi- 
nate.'* 

This  indicates  the  manner  in  which 
cities  arc  measured  by  class  publications. 

U.  S.   District  Court. 


In  Admiralty. 

169— Ely  vs  The  Str  Shrewsbury;  stipu- 
lation and  bond  $11000;  N.  H.  Swayne 
and  A.  W.  Col  ton  sureties. 

Wm  C.  Niblack  Recr.  Columbia  Natl 
Bank  vs  F.  B.  Case.  Petn  filed,  amount 
claimed  $20,000,  against  stockholders  for 
75  per  cent  contribution.  Scribner  & 
Hurd,  attys. 
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CIVIL  RIGHTS  LAW. 

An  interesting  case  arose  in  Jus- 
tice Seagrave's  Court  last  week 
wherein  the  Civil  Rights  Law  was 
construed.  The  question  arose  in 
a  case  growihg  out  of  a  refusal,  by 
an  employe  on  the  Pastime,  to  per- 
mit a  colored  man  to  dance  with 
others,  white  people,  who  were  en- 
joying that  feature  of  night  excur- 
sions on  the  Pastime.  The  Court 
held,  without  going  into  the  facts 
of  the  case,  that  the  Civil  Rights 
Law  does  not  apply  to  corporations. 

Hon.  J:  Kent  Hamilton  appeared 
for  the  Steamboat  Co.,  and  his  brief 
in  the  case  will  be  of  interest.  It 
is  as  follows : 

First — Upon  further  examination 
of  the  statute  and  authorities  I  am 
satisfied  that  the  Civil  Rights  Law, 
so  called,  does  not  apply  to  a  cor- 
poration like  the  defendant  in  this 
case.     The  law  provides: 

Sec.  i.  That  all  persons  within 
the  jurisdiction  of  said  states  shall 
be  entitled  to  full  and  equal  enjoy- 
ment of  the  accommodations,  ad- 
vantages, facilities  and  privileges  of 
restaurants,  eating  places,  etc. 

Sec.  2  provides:  "That  any  per- 
son who  shall  violate  any  of  the 
provisions  of  the  foregoing  section 
by  denying  to  any  citizen,  except 
for  reasons  applicable  alike  to  all 
citizens  of  every  race  and  color,  and 
regardless  of  color  or  race,  the  full 
enjoyment  of  the  accommodations 
in  the  first  section  enumerated, 
shall  for  every  offense  forfeit  and 
pay  a  sum  not  to  exceed,"  etc. 

It  will  be  observed  that  this  sec- 


tion limits  the  parties  who  are  lia- 
ble to  its  penalties  to  persons,  but 
it  doesn't  extend  it  to  corporations 
or  partnerships. 

•  While  it  is  true  in  ordinary-  civij 
cases  an  artificial  person  like  a  cor- 
poration may  sue  and  be  sued,  yet 
the  statute  has  expressly  provided 
for  the  method  in  which  corpora- 
tions should  be  sued.  Now  here  is 
a  statute  which  is  highly  penal  in 
its  operations,  and  by  the  well 
known  principles  of  law  it  is  to  re- 
ceive a  strict  construction  and  can- 
not be  extended  beyond  the  precise 
terms  of  the  statute.  If  the  legis- 
lature had  intended  that  corpora- 
tions and  partnerships  should  come 
within  its  provisions  they  could 
easily  have  said  so.  This  view  is 
sustained  by  the  case  of  Hargo  vs 
Meyers  $th  Reports  of  Cir.  Court  of 
Ohio,  page  275.  That  was  an  action 
brought  against  defendants  as 
partners  to  recover  the  penalties 
under  this  Civil  Rights  Law.  The 
Court  held  in  those  cases  that  a 
partnership  was  not  liable  for  an  act 
done  by  one  of  the  partners.  The 
Court  says  on'  page  278  : 

"It  is  well  settled  that  all  pro- 
ceedings under  such  a  statute  must 
be  strictly  construed  and  cannot  be 
extended  to  cases  not  strictly  within 
their  terms."  14  O.  &  213;  20 
Ohio,  p.  7;  1  O.  S.,  15;  i  O.  S.,  395; 
38  O.  S.,  659. 

"The  language  of  the  statute  is 
that  any  person  who  violates,  the 
statute  shall  be  liable  to  its  penal- 
ties. This  designates  the  offender 
an  individual  and  responsible  'as  an 
individual  and  not  as  a  partnership 
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or  as  a  member  of  a  partnership  or 
corporation." 

The  reason  and  the  opinion  of 
the  Court  in  this  case  seems  to  be 
decisive  of  the  question  I  raise  in 
the  case  at  bar. 

I  also  call  the  attention  of  the 
Court  to  the  case  of  State  vs  Cin- 
cinnati Fertilizer  Company,  24  O. 
5.,  61 1,  where  the  Court  held  that 
a  person  is  not  a  corporation  under 
the  penal  statutes.  Welch,  J.,  giv- 
ing the  opinion  of  the  Court,  page 
614,  says: 

"I  think  the  Court  below  was 
'  right.  Criminal  laws  are  to  be 
construed  strictly  in  favor  of  the 
accused.  In  its  primary  sense  the 
word  person  means  a  natural  per- 
son only.  I  know  of  no  criminal 
statute  in  Ohio  where  the  word  has 
been  held  to  apply  to  a  corporation, 
etc." 

If  the  Court  will  examine  the 
Revised  Statute  of  Ohio  it  will  fail 
to  find  any  provisioti  saying  that 
the  word  person  shall  include  and 
mean  a  corporation.  It  is  not  so  pro- 
vided in  Chapter  1,  Title  1,  of  the 
statutes,  vol.  1 ,  where  definitions  are 
given.  The  only  place  where  the 
word  person  is  authorized  to  be 
used  as  other  than  a  natural  person 
is  in  Sec,  6791,  being  a  part  of  the 
Crimes  Act.  There  it  is  held  that 
the  word  person  may  be  extended 
beyond  a  natural  person  to  desig- 
nate the  owner  of  property  the  sub- 
ject of  an  offense,  even  though  the 
owner  is  not  a  natural  person,  (e.g.) 
where  the  property  of  a  coporation 
is  stolen. 

The  Civil  Rights  Act  is  not  in- 


cludedln  the  Crimes  Act,  nor  even 
if  it  were  is  The  Maumee  River 
Steamboat  Co,,  the  owner  of  prop- 
erty the  subject  of  an  offense  in  the 
case  at  bar.  There  can  be  no  doubt 
that  this  statute  under  consideration 
is  a  penal  statute  because  it  pro- 
vides for  a  penalty  in  a  civil  action 
and  a  fine  in  a  criminal  action.  It 
was  held  that  a  statute  giving  a 
party  injured  a  civil  action  for  the 
recovery  of  a  penalty  imposed  up- 
on a  public  officer  for  charging  il- 
legal fees,  is  a  penal  act.  8  Watts 
&  Sargent  622. 

Second — A  penal  statute  is  re- 
quired to  be  strictly  construed. 
Endlich  on  Interpretation  of  Stat- 
utes Sec.  431. 

The  proposition  sustained  by  the 
above  authorities  that  this  statute 
requires  strict  construction  applies 
to  the  proposition  I  made  in  the 
argument  that  the  company  cannot 
be  held  (even  if  within  the  provi- 
sions of  the  statute)  unless  it  clearly 
appears  that  the  act  complained  of 
was  an  act  of  the  corporation,  or  its 
managing  officers. 

No  court  in  Christendom  would 
ever  hold  an  employer  criminally 
responsible  or  liable  for  a  penalty 
for  an  act  done  by  its  servant  or 
agent,  unless  that  servant  or  agent 
was  clearly  authorized  to  commit 
the  offense  complained  of  to  the  ex- 
tent that  he  was  simply  the  agent 
of,  and  carrying  out  the  will  of  his 
master.  It  is  beyond  dispute  in 
this  case  that  the  interference  com- 
plained of  by  the  plaintiff  in  this 
case  was  the  unauthorized  interfer- 
ence of  a  person  who  happened  to 
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be  in  the  employ  of  the  boat,  which 
was  promptly  disavowed  by  the 
captain  fhe  moment  his  attention 
was  called  to  it. 

Third — The  above'  suggestions 
of  authorities  are  submitted  on  the 
law  questions.  I  adhere  to  my  first 
expression  in  argument  that  it 
never  could  have  been  the  inten- 
tion of  the  legislature  to  include 
dancing  as  one  of  the  Civil  Rights 
secured  by  the  great  State  of  Ohio 
to  its  citizens. 

Fourth — By  the  veiy  clear  weight 
of  testimony  as  I  argued  the  other 
day  there  was  no  preventing  of  this 
man  even  from  dancing ;  he  was  in- 
terfered with  at  the  beginning  of 
the  boat's  trip  by  an  unauthorized 
person,  he  was  then  allowed  to 
dance  and  danced  as  much  as  he 
saw  fit.  -  He  certainly  has  no  right 
to  complain  even  if  his  testimony  is 
true,  they  stopped  dancing  entirely, 
for  in  that  case  every  body  else  was 
excluded  from  this  alleged  privilege 
as  much  as  he  was. 

Fifth — There  was  never  any  con- 
tract or  agreement  that  this  man 
should  be  allowed  to  dance;  no  test- 
imony that  any  body  would  be  al- 
lowed to  dance ;  no  testimony  that 
that  was  part  of  the  privileges.  It 
•was  simply  an  enjoyment  provided 
by  the  boat  for  (the  gay  and  light- 
hearted  and  no  one  would  have  a 
right  to  damages  on  its  contract  if 
there  wasn't  dancing  provided. 
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RE8  AOJUDICATA. 


Equipment  Bonds.  OoneolleSaftlon.  Limita- 
tion of  Act  ton*.  Act  of  May  I,  1866.  Oon- 
•trood.    *H«ritdicUon  of  8tato  Oaurts. 

(Court  of  Common  Pleat  of  Lucaa  Count n 
Ohio.) 

The  Adelbert  College  of  the  Western 
Reserve  University  vs  The  Toledo,  Wa- 
bash ft  Western  Railway  Co.  et  al.  De- 
cided July  16,  1894. 


(1— An  action  brought  bf  one  bondholder  to  en- 
force  on  equitable  lien  baaed  00  railroad  equip- 
ment bond*  alleging  that  th«  salt  is  filed  -4a  his 
ova  bahalf  aa  wall  as  in  behalf  of  all  thoae  in  like 
interest  who  may  come  ia  sad  contrtbate  to  the 
expenses  of  and  Join  ia  jibe  proeccntion  of  the 
•ait**  ia  binding-  only  oa  thoae  who  are  made  or 
become  parties  to  the  eait;  the  parties  who  are 
not  named  are  not  parties  to  the  soi(  and  are  not 
hoaad  by  the  proceedings  therein,  ealeee  they 
elect  to  come  ia  aad  claim  aa  each,  aad  has*  their 
proportion  of  the  expenses;  or  unless,  after  hat> 
ing  had  notice  aad  an  opportunity  to  come  in 
and  make  themselves  parties,  theyrefaeedr  neg-  ■ 
lect  to  do  so. 

f— Such  a  suit  does  not  come  under  that  pro- 
vision of  th'e  Chancery  practice,  now  adopted  in 
the  Codes  of  many  of  the  States,  that  when  the 
question  ia  one  or  a  common  or  general  intereat 


of  rnao 7   persona,  or   when  the  parties  arc  very 
numerous,  and  It  ia  Impracticable  to  bring  them 

SI  I  before  the  Court,  one  or  more  may  sue? or  the 
enefit  of  all,  for,  by  express  averments  of  the 
bill,  the  benefit  of  the  litigation  was  offered  only 
to  auch  other  bondholders  as  should  elect  to  come 
in  and  make  themselves  parties. 

3— The  fact  that  by  the  final  decree  the  Court 
found  the  amount  due  on  the  entire  aeries  of 
bonds  and  declared  the  same  a  lien,  and  ordered 
the  property  sold,  did  not  change  the  character  of 
the  suit,  or  affect  the  bondholders  .who  were  not 
parties,  and  ia  not,  therefore,  res  abjudicata. 

4— Even  though  it  should  be  held  that  such  suit 
becomes  a  class  or  representstive  suit  by  the 
final  decree  of  the  Court  111  which  it  was  brought, 
although  the  other  bondholders  were  not  brought 
in,  by  reversal  that  decree  becomes  a  nullity  and 
by  the  subsequent  dismissal  of  the  bill  only  the 
complainants  are  bound. 

c— Suit*  brought  by  individual  bondholders  in 
which  no  relief*  sought  or  obtained  in  behalf 
of  other  bondholders,  and  in  which  thev  were 
not  permitted  to  become  parties,  presumably  be- 
cause the  suit  was  an  individual  one,  do  not  con- 
stitute a  bar  to  the  subsequent  suite  of  other 
bondholders  of  the  same  clu»s.  Such  a  defence, 
interposed  on  the  ground  that  the  first  or  pre- 
ceding suit  was  a  repre»*ctitative  or  class  nut,  i* 
not  available  where  the  party  whose  property  is 
sought  to  be  charged  with  the  payment  of  the 
debt  allows  a  suit,  individual  in  form,  to  proceed, 
without  objection,  and  withont  having  other 
bondholders  of  the  same  class  made  parties. 

6— Aa  action  to  enforce  a  lien  upon  the  prop* 
erty  of  a  consolidated  railroad  company,  Gaeed 
upon  an  amount  alleged  to  be  due  on  equipment 
bonds  Issued  by  a  constituent  company,  is  an 
action  not  upon  a  liability  created  by  statute,  nor 
upon  a  written  agreement,  but  is  solely  for  equit- 
able relief;  and  the  period  of  limitation  of  such 
actions  ia  ten  years  from  the  date  when  the 
cause  of  action  accrued. 

7— The  cause  of  action  aa  to  each  installment 
accrues  when  the  same  matures;  the  right  to  en* 
force  the  lien  as  to  subsequently  accruing  in* 
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stallm»nts  of  interest,. or  as  to  the  principal  of 
the  bonds,  cannot  be  Raid  to:  haTe  accrued  prior 
to  the  time  when  inch  installments  and  principal 
respectively  matured. 

&— The  act  of  May  i*  1856,(1  S.  A  C,  337)  au- 
thorizing a  railroad  company  whose  line  shal1  be 
made  to  a  point  in.  another  state  to  consolidate 
with  the  company  or  companies  of  "an  adjoining 
state"  for  the  purpose  of  forming  a  continuous 
line  for  the  passage  of  cars,  may  as  properly  be 
construed  to  mean  the  state  adjoiniiig  the  state 
in  which  the  first  company  has  its  line  of  road 
a*  the  state  adjoining  the  state  in  which  the  first 
company  is  incorporated. 

9— A  railroad  company  in  possession  and 
ownership  of  property  acquired  by  consolidation, 
foreclosures  snd  sales,  in  which  the  consolida- 
tion proceedings  were  regarded  as  lawful,  if  not 
in  a  position  to  question  the  validity  of  the  con- 
solidation as  a  defense  to  an  action  on  equip- 
ment bonds  issued  by  a  constituent  company. 

10— A  state  Court  has  jurisdiction  of  an  action 
to  enforce  an  equitable  hen  upon  the  property 
of  a  railread  company,  commenced  prior  to  fore- 
closure proceedings  lu  the  Federal  Court,  when 
that  Court  no  longer  has  jurisdiction  and  the 
rights  of  the  plaintiffs  in  the  State  Court  were 
not  adjudicated  in  the  proceedings  in  the  Fed- 
eral Court.— Ed.  Legal  News.) 

PUGSUSY,  J. 

On  the  1st  day  of  November,  1862,  The 
Toledo  &  Wabash  Railway  Co.  issued  aud 
sold  its  equipment  bonds  to  the  amount 
of  $600,000,  payable  on  May  1st,  1883, 
with  interest  at  7  per  cent  per  annum, 
payable  on  the  1st  day  of  May  and  the 
1st  day  of  November  in  each  year  as  per 
coupons  attached.  The  plaintiff  and  the 
several  cross-petitioners  are  the  holders 
and  owners  of  these  bonds  to  the  amount 
of  $243,500.  and  they  seek  in  this  action 
to  enforce  a  lien  which  they  claim  to  have 
on  the  property  of  said  company  for  the 
payment  of  said  bonds  land  the  unpaid  in- 
terest thereon. 

The  Supreme  Court  held  in  the  case  of 
Cotnpton  vs  Railway  Co.,  4$  0.  S.  592, 
that  under  the  statute  in  force  in  1865, 
when  The  Toledo  &  Wabash  Ry.  Co.  was 
consolidated  with  certain  other  railroad 
companies,  thereby  forming  The  Toledo, 
Wabash  &  Western  Railway  Co., and  under 
the  stipulations  contained  in  the  consoli- 
dation agreement  then  executed  by  the 
constituent  companies,  the  holders  of 
these  equipment  bonds  acquired  a  lien 
upon  the  property  of  The  Toledo  &  Wa- 
bash Railway  Co.,  and  the  right  to  have 


said  property  applied  to  the  payment  of 
said  bonds  and  interest.  It  must  be  con- 
ceded that  this  dec2 sion  is  conclusive  up- 
on this  Court  »s  to  the  right  of  the  plaintiff 
and  cross-petitioners  to  the  relief  which 
they  ask,  unless  by  reason  of  certain  facts 
which  were  not  involved  in  the  Cotnpton 
case  it  is  shown  that  the  present  defend- 
ant, The  Wabash  Railroad  Company,  has 
a  good  and  valid  defense. 

1.  It  is  contended  that  the  final  decree 
of  the  U.  S.  Circuit  Court  for  the  District 
of  Indiana  in  what  is  known  as  the  Ha: : 
suit  (which  is  pleaded  in  this  case,  but 
was  not  pleaded  in  the  Compton  case),  it 
a  bar  to  the  prosecution  of  this  action. 
The  history  of  the  Ham  suit,  so  far  as  it 
is  necessary  to  state  it,  is  as  follows:  In 
July,  1880,  in  that  suit,  Benjamin  F.  Hani 
and  seven  other  persons  filed  their  amend- 
ed and  supplemental  bill  of  complaint, 
against  The  Wabash,  St.  Louis  &  Pacific 
Railway  Co.,  and  others;  alleging  that  it 
is  filed  "  in  their  own  behalf,  as  well  as  in 
behalf  of  all  those  in  like  interest  who 
may  come  in  and  contribute  to  the  ex- 
penses of  and  join  in  the  prosecution 
of  the  suit,"  and  alleging  the  ownership 
by  them  of  certain  of  these  equipment 
bonds,  and  a  default  in  the  payment  of  the 
interest.  The  bonds  held  by  complain- 
ants amounted  to  the  sum  of  $1 13.500,  or 
less  than  one- fifth  of  the  entire  series. 
The  prayer  of  the  bill  is  that  the  court 
may  adjudge  and  decree  that  the  equip- 
ment bonds  held  by  complainants  shall 
be  exchangeable  for  the  like  amount  of 
the  bonds  secured  by  the  consolidated 
mortgage,  and  that  the  defendant,  The 
Wabash,  St  Louis  &  Pacific  Railway  Co. 
pay  to  complainants  the  interest  due  on 
their  bonds  since  November  1,  1874 ;  and 
for  all  other  and  proper  relief.  Such 
proceedings  were  had  in  that  suit  that  in 
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May,  1884,  *  fin*l  decree  was  rendered, 
finding  the  total  amount  due,  both  princi- 
pal and  interest,  on  the  entire  series  of 
bonds,  and  finding  that  said  amount  is  a 
lien  upon  all  the  property  which,  on  the 
29th  day  of  May,  1865,  was  in  the  posses- 
sion of  The  Toledo  &  Wabash  Railway  Co., 
situated  in  the  states  of  Ohio  and  Indiana 
subject  to  the  liens  of  four  certain  mortga- 
ges, and  ordering  the  said  property  to  be 
sold  subject  to  said  mortgages ;  and  that 
the  proceeds  of  the  sale,  after  paying  the 
costs,  be  brought  into  Court.  The  de- 
fendant, The  Wabash,  St.  Louis  &  Pacific 
Railway  Co.,  at  otice  appealed  said  cause 
to  the  Supreme  Court  of  the  United  States, 
and  in  May,  1885,  the  Supreme  Court  re- 
versed the  said  decree,  and  ordered  the 
cause  to  be  remanded  to  the  Circuit 
Court,  with  directions  to  disallow  the  lien 
claimed  by  the  holders  of  the  equipment 
bonds.  Railway  Co.  vs  //ant,  114  U.  5. 
$87.  Subsequently,  in  May,  1888,  the 
Circuit  Court  vacated  the  said  final  de- 
cree, and  disallowed  the  claim  of  lien  set 
up  in  said  suit  by  the  holders  of  equip- 
ment bonds,  and  dismissed  the  bill  for 
want  of  equity.  (Record  of  Ham  suit, 
Exhibit  P.,  pages  130,  161 ,  205,  220,  221, 
and  232.) 

The  claim  is  that  the  Ham  suit  was  a 
representative  or  class  suit,  and  that  all 
holders  of  the  bonds  are  bound  by  the 
final  judgment  of  dismissal.  The  plain- 
tiff and  cross-petitioners  in  this  case  were 
not  any  of  them  parties  to  that  suit. 
None  of  them  came  into  said  suit  nor  ap- 
peared therein,  either  before  or  after 
decree.  No  pleading  or  claim  setting  up 
the  bonds  held  by  them  was  filed  therein, 
and  no  notice  was  given  to  them  by  pub- 
lication or  otherwise  to  join  in  the  prose- 
cution of  said  action  or  to  share  in  the 
fruits   of  the  decree.     The  action  was 


brought  for  the  benefit  of  only  such  bond- 
holders, other  than  the  complainants,  as 
should join  in  the  prosecution  of  the  action 
and  contribute  to  the  expenses  thereof. 

The  rule  which  is  fairly  to  be  derived 
from  the  authorities  is,  that  iti  such  an  ac- 
tion, the  parties  who  are  not  named  are 
not  parties  to  the  suit,  and  are  not  bound 
by  the  proceedings  therein,  unless  they 
elect  to  come  in  and  claim  as  such,  and 
bear  their  proportion  of  the  expenses ;  or 
unless,  after  having  had  notice  and  an 
opportunity  to  come  in  and  make  them- 
selves parties,  they  refuse  or  neglect  to 
do  so. 

Pomeroy's  Remedies  (2d  ed.)  sees.  396 

to  399- 
2  Black  on  Judgments,  sec  545; 
O'Brien  vs  Browning,  49  How.  (N.  Y.) 

109; 
Story's  Equity  Pleadings,  sec.  99. 
Thonron  vs  R.  R.  Co.,   38  Fed.  Rep. 

673. 
Stevens  vs  Brooks,  22*  Wis,  672. 
Jones  vs  Lansing,  7  Paige  583. 
Coann  vs  Atlanta  Co.,  14  Fed.  Rep.  4. 
Hubbcll  vs  Warren,  8  Allen  173; 
Powell  vs  Wright,  7  Beavan  450; 
No.  48  Equity  Rules  U.  S.  Courts. 

The  usual  practice  in  courts  of  equity, 
when  a  decree  is  rendered  in  favor  of  a 
.class  represented  by  the  complainant,  is 
to  refer  the  cause  to  a  master  to  ascer- 
tain who  the  other  interested  parties  arc, 
and  to  notify  them  to  come  in  and  set  up 
their  deniands,  and  theii,  if  they  decline 
to  come  in,  it  has  been  held,  they  will  be 
excluded  from  the  benefit  of  the  decree. 
Johnson  vs.  Walters,  111  U.  S.  640;  Trus- 
tees vs  Beers,  2  Black,  48,  Story's  Equity 
Pleadings,  sec  99. 

Some  authorities  were  cited  by  counsel 
for  the  defendant  which,  it  is  claimed, 
sustain  their  position.  AH  have  been  ex- 
amined, but  Only  those  will  be  noticed 
which  are  principally  relied  upon. 

In  Willonghby  vs  Chicago  Junction 
Railway  Co.  so  N.J.  Eg.  6j6t  a  suit  had 
been  brought  by  a  stockholder  of  a  cor- 
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poratkmin  behalf  of  himself  and  all  other 
stock-holders,  to  enjoin  the  corporation 
from  consummating  an  agreement  made 
with  certainpartiea.    The  Court  held  that 
the  agreement  was  valid,  and  entered  a 
decree  disnrsaing  the  bill     Subsequently 
this  suit  was  brought,  by  am  titer  stock- 
holder, in  behalf  of  himself  and  all  other 
stockholders,  to  obtain  the  same  relief. 
It  was  held  that  the  decree  in  the  first 
suit  was  a  bar.    The  grounds  for  this  de- 
cision are,  in  substance  (pages  664  to  667) 
that  the  complainant  in  such  a  suit  does 
not  prosecute  it  in  his  own  right    He 
has  no  standing  in  Court  as  a  party,  ex- 
cept on  the  refusal,  either  dxpiesa  or  im- 
plied, of  the  corporation  itself  to  prose- 
cute.-  The  corporation  is  the  'njnl  com- 
plainant, and  the  relief  to  be  obtained  is 
for  the  benefit  of  the  corporation  as  such. 
There  must  be  an  unreasonable  refusal  on 
the  part  of  the  directors  of  the  corpora-, 
tion  to  prosecute,  before  a  stockholder 
can  begin  the  action  ;  and  when  there  has 
been  an  adjudication  at  the  suit  of  one 
stockholder,  which  is  conclusive  upon  the 
corporation,  the  refusal  a£  the  directors  to 
v  begin  another  suit  for  the  same  relief  is 
not  unreasonable,  and  hence  such  other 
suit  cannot  be  brought  by  another  stock- 
holder.   The  principle  of  the  decision  is, 
that  when  such  art  action  is  brought  by  a 
stockholder,  whether  individually  or  as  a 
representative  of  a  class,  it  is  maintained 
directly  for  the  benefit  of  the  corporation, 
and  the  final  relief  when  obtained,  be- 
longs to  the  corporation,  and  not  to  the 
stockholder  plaintiff.    3  Ptmervfs  £?. 
Jurs.  sec,  iog$. 

A  similar 'principle  is  involved  in  the 
case  of  Harmon  vs  Auditor*  f*j,  ///,  122. 
A  bin  was  filed  by  the  tax-payers  of  a 
town  in  behalf  of  themselves  and  the 
other  tax-payers  against  a  railway  com- 


pany and  the  town,  to  enjoin  the  town 
from  issuing  its  bonds  to  the  company. 
The  Court  held  that  the  town  had  pjwcr 
to  issue  the  bonds,  and  dismissed  the  bill 
for  want  of  equity..  Subsequently  this  • 
suit  was  brought  by  other  tax-payers, 
praying  that  the  bonds  be  declared  to  be 
null  and  void,  and  that  the  town  officer* 
be  enjoined  from  collecting  any  taxes  to 
pay  the  same  from  the  property  of  the 
complainants  and  the  other  tax-payers. 
It  was  held  that  the  decree  in  the  first 
suit  was  a  bar.  That  decree  was  con- 
clusive against  'the  town,  and  every  tax- 
payer, th a)  the  bonds  were  valid.  Bvery 
tax-payer  is  a  real  though  not  a  nominal 
party  to  the  judgment  The  sixth  pa- 
ragraph of  the  syllabus  shows  the  ground 
of  the  decision : 

A  judgment  or  decree  against  a  county 
or  township,  or  its  legal  representatives, 
is  binding  on  all  the  citizens,  though-mt 
parties  to  the  suit.  If  the  ssme  is  for  a 
sum  .of  money,  it  imposes  an  obligation 
against  the  citizens  which  they  sre  com- 
pelled to  discharge,  and  if  for  the  purpose 
of  its  payment,  the  proper  authorities 
levy  and  attempt  to  collect  a  tax,  none  of 
the  citizens  can,  by  instituting  proceed- 
ings to  prevent  the  levy  or  collection  of 
the.tax,  dispute^the  validity  of  the  judg- 
ment or  relftigate  anv  of  the  questions 
which  were  or  could  have  been  litigated 
in  the  original  action.   . 

Both  of  these  cases  proceed  upon  the 
ground  that  the  parties  bringing  the  suit 
represent  the  corporation,  and  the  relief 
sought,  if  obtained,  will  belong  to  the 
corporation  and  not  to  themselves.  Hence 
if  the  relief  is  denied,  the  corporation 
cannot  relitigate  the  same  matter  in 
anotner  suit  brought  by  other  parties  in 
its  behalf  to  obtain  the  same  relief 

In  the  Ham  case  the  parties  bringing 
the  suit  did  not  represent  the  corporation, 
and  sought  for  no  rejief  in  its  behalf. 

In  the  case  of  Dewey  t*  St.  Alk*n$ 
Trust  Co..  60  Vt.  /.  there  were  over  2400 
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depositors  in  a  insolvent  bank.    Of  these 
i  loo  being  minors  and  married  women, 
claimed  a  pr<  fere  nee  under  the  statute. 
The  receiver  of  the  bank  filed  a  petition 
asking  for  the  direction  of  the  court  as  to 
the  distribution  of  the  funds.      Notice  of 
the  hearing  on  the  petition  was  published 
for  three  weeks,  and  was  served  on   the 
chairman  of  the  depositors'  committee. 
The  receiver  and  the  general  creditors 
and  those  who  claimed  a  preference  were 
all  represented  at  the  hearing     It  w*s 
decreed  that  there  should  be  an  equal 
distribution  of  the  funds.     Prom  this  de- 
cree «n  appeal  was  taken  to  the  Supreme 
Court  by  12  of  the  depositors,  who  claim- 
ed a    preference.    The   case    was    fully 
argued  in  that  Court,  and  the  decree  was 
affirmed.     Subsequently,  a  new  petition 
to  obtain  the  same  relief  was  filed  by  cer- 
tain of  the   depositors    who   claimed    a 
preference,  among  whom  were  some  of 
those  who  appeared  in  the  first  case.  The 
Court  held    that   although  the  general 
rule  is  that  all  persons  interested  in   the 
litigation  should  be  before  the  Court,  this 
case  is  within  the  exception   that  where 
the  parties  are  so  numerous  as  to  make  it 
impracticable  or  greatly  inconvenient  or 
expensive,  it  is  sufficient  if  sue  h  number 
be  joined  as  will  ftiriy  represent  the  in- 
terest of  all,  and  that,  as  both  classes  of 
depositors  were  fairly  represented  in  the 
litigation,  all  of  them  were  bound  by  the 
decree.    In  this  case  the  Court  was  asked 
to  make  an  order  for  the  distribution  .of 
a  certain  fund  in  the  hands  of  a  Receiver. 
The  order  would  necessarily  determine 
the  rights  of  all  parties  interested  in  the 
fund.    Notice  by  publication   was  given 
to  all  persons  interested,  and  it  was  found 
that  they  were  all  fairly  represented  by 
those   who   appeared '  at    the    hearing. ' 
Where  the  question  is  one  of  a  common 
or  general  interest  of  many  persons,  and 


suit  is  brought  by  one  for  the  benefit  of 
all  without  limitation,  the  Court  will  take 
care  that  sufficient  persons  are  before  it 
honestly,  fairly  and  frlly,  to  ascertain 
and  try  the  general  right  in  contest. 
Story's  Eq.  PUad.  sec.  /20. 

The  Ham  suit  was  not  brought  under 
that  provision  of  the  chancery  practice 
now  adopted  in  the  codes  of  many  of  the 
states,  that  when  the  question  is  one  of  a 
common  or  general  interest  of  many  per- 
sons, or  when  the  parties  are  very  numer- 
ous, and  if.  is  impracticable  to  bring  them 
all  before  the  Court,   one  or  more  may 
sue  for  the  benefit  of  all.    The  complain- 
ants did  not  profess  to  represent  all  the 
bondholders,  but  by  express  averments 
of  the  bill,  the  benefit  of  the    litigation 
was  offered  only  to  such  other  bondhold- 
ers as  should  elect  to  come  in  and  make 
themselves  parties,  and  share  in   the  ex- 
pense of  the  litigation.    The  fact  that  by 
the  final  decree  the    Court    found    the 
amount  due  on  the  entiie  series  of  bonds 
and  declared  the  same  a  lieu,  and  order- 
ed the  property  sold,  did  not  change  the 
character  of  the  suit,  nor  effect  the  bond- 
holders who  were  not  parties.      The  pro- 
ceeds of  sale  were  ordered  to  be  brought 
into  Court,   but    no    further  steps  were 
taken.    The  other  bondholders  were  not 
made  parties.    They  never  came  in  and 
availed  themselves  of  the  benefits  of  the 
suit,  nor  assumed  its  burdens  or  liabilities. 
For  these  reasons,  the  first  decree  of  the 
Circuit  Court  was  not  res  adjudicnta  as 
between  them  and  the  defendants,  and 
for  the  same  reasons  the  final  judgment 
of  dismissal  is  not  res  ddjudicala. 

Bui  even  if  the  suit  became  a  class  or 
representative  suit  by  the  final  decree, 
although  the  other  bondholders  were  not 
brought  in,  still  the  same  result  will  fol- 
low.   When  the  final  decree  was  reversed 
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and  the  cause  remanded,  the  case  stood 
in  the  Circuit  Court  as  it  did  before  trial 
or  judgment.  By  t"He  reversal  the  final 
decree  became  a  nullity.  Therefore  the 
dismissal  of  the  bill  by  the  Circuit  Court 
bound  only  the  complainants,,  none  of  the 
other  bondholders  being  parties,  the 
same  as  if  it  had  been  the  first  and  only 
judgment  iu  the  case.  It  is  believed 
that  none  of  the  cases  cited  by  defendant 
sustain  a  contrary  conclusion. 

2.  It  is  contended  .hat  the  decree  in  the 
Compton  case  is  a  bar  to  the  prosecution 
of  this  action,  and  that  the  only  remedy 
which  the  plaiutiff  and  cross-petitioners 
have  is  under  that  decree,  on  the  ground 
that  the  Comptou  suit  is  a  class  or  repre- 
sentative suit. 

The  petition  in  the  Compton  case, 
which  was  filed  in  this  Court  on  Febru- 
ary 3rd,  18S0,  sets  out  the  bonds  owned 
by  Compton,  and  prays  that  the  defend- 
ant. The  Wabash,  St.  Louis  &  Pacific  Ry 
Co.  be  decreed  to  pay  the  amount  due  to 
the  plaintiff  upon  the  said  bon  Js  which 
he  holds  and  owns,  and,  in  default  there- 
of, that*  the  property  originally  owned 
by  the  Toledo  &  Wabash  Railway  Co.  be 
decreed  to  be  sold  for  the  payment  of 
said  bonds  owned  by  said  plaintiff.  (Record 
of  Compton  suit,- VExhibitM."  pages  2, 
47.  and  48J  .  In  March,  1882,  a  final  de- 
cree was  rendered  by  this  Court  in  favor 
of  Compton,  from  which  an  appeal  was 
taken  to  the  District  Court.  While  the 
cause  was  pending  in  the  District  Court, 
The  Adelbert  College,  the  plaintiff  in  this 
action,  filed  a  motion  for  leave  to  be 
made  a  defendant,  and  to  file  answer 
therein*  which  motion  was  overruled. 
(Exhibit  M.,  pages  I3i~and.  133.)  The 
cause  was  reserve!  to  the  Supreme  Court 
fcr  decision,  and  at  its  January  term, 
1888,  the  Supreme  Court  rendered  a  final 


decree  in  favor  of  Compton*  and  remand- 
ed the  cause  to  this  Court  to  carry  the 
decree  into  execution.  By  such  final  de- 
cree the  Court  found  the  amount  due  to 
the  plaintiff  Compton  upon  the  bonds 
owned  by  him  for  principal  and  interest 
on  the  1st  day  of  May,  1888,  to  be  the 
sum  of  f 339, 920.40,  and  ordered  "that  the 
said  defendants  or  anv  of  them  (Exhibit 
M.,  page  236)  pay  to  said  plaintiff  'he 
said  sum  of  $339,920.40  now  due  on 
said  bonds  owned  by  the  plaintiff  as  afore- 
said, with  interest  there  on  to  the  day  of 
payment  to  the  plaintiff,  within  10  days 
from-  the  entry  of  this  decrees  and  if  de- 
fault shall  be  made  in  such  payment, 
theu  an  order  of  sale  issue  for  the  sale  as 
upon  execution  at  law  of  all  said  railroad 
aud  real  property,  together  with  the 
structures  thereon,  and  the  fixtures  and 
appurtenances  thereunto  appertaining, 
upon  which  the  lien  of  said  bonds,  known 
as  equipment  bonds,  is  hereby  declared 
to  exist,  which  is  situate  iu  the  state  of 
Ohio  aud  the  jurisdiction*  of  this  Court, 
subject,  however,  and  subject  only,  to 
the  liens  of  the.  two  mortgages  hereinbe- 
fore mentioned  as  executed  by  the  Toledo 
&  Illinois  Railroad  Co.  to  the  Farmers' 
Loan  &  Trust  Co.,  and  The  Toledo  & 
Wabash  Railroad  Co.  to  Kdwin  1).  Mor- 
gan, and  to  the  indebtedness  secured  by 
each  of  said  mortgages;  and  that  from 
the  proceeds  of  such  sale  the  costs  of  this 
action  as  taxed  be  paid,  and  the  residue 
of  such  proceeds  be  brought  into  court  to 
abide  the  further  order  herein  on  the 
footing  of  this  decree.*' 

After  said  cause  had  been  remanded  to 
this  Court,  and  on  the  6th  day  of  June. 
1888,  a  motion  was  filed  therein  to  make 
William  P.  Redmond  and  four  other  per- 
sons (w'uo  are  bondholders  and  cross- 
petitioners  in  this  action) parties  defend- 
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ant, 'with  leave  to  answer,  which  motion 
was  overruled  ou  December  31st,  18S8. 
(Common  Pleas  Journal  78,  page  17.)  On 
the  27th  day  of  October,  1 888,  said  Couip- 
ton  was  made  a  party  defendant  in  the 
consolidated  cause  of  James  R,  Jesup*  et 
al%  7*  the  IVabasA,  St.  Louis  &  Pacific 
JRailioay  Co*%  et  al.y  then  pending  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  and  ordered 
to  appear  therein  and  set  up  his  lien.  On 
March  28th,  1889,  he  filed  his  answer  in 
said  consolidated  cause,  contesting  the 
jurisdiction  of  the  Court,  and  setting  up 
the  decree  in  his  favor  of  the  Supreme 
Court  of  Ohio.  Such  proceedings  were 
had  in  said  cause  that,  on  the  21st  day  of 
July,  1892,  a  decree  was  rendered,  finding 
that  the  decree  of  the  Supreme  Court  of 
Ohio  is  a  conclusive  adjudication  as  to 
the  amount,  valdity,  and  priority  of  said 
Compton,s  lien  upon  the  property  of  The 
Toledo  &  Wabash  Railway  Co.,  and  that 
said  Cotnpton  is  entitled  to  redeem  the 
said  property  from  certain  prior  mort- 
gage liens  thereon,  amounting  to  the 
sum  of  18,540,058.09,  and  ordering  among 
other  things,  that  if  said  Compton  shall 
fail  to  redeem  the  said  property  within 
the  time  and  upon  the  terms  provided, 
he  shall  be  taxed  with  all  the  costs  of  the 
proceedings  had  in  and  about  his  claim; 
and  in  default  of  payment  of  said  costs, 
execution  shall  issue  therefor.  Compton 
appealed  from  said  decree  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  where  said  cause  is  now 
pending.  (Exhibit  T.,  pages  149,  163 
and  271.) 

The  question  to  be  determined '  is, 
whether  the  Compton  suit  was  a  repre- 
sentative or  class  suit,  and  if  it  was, 
whether  the  final  decree  in  that  suit  is  a 
bar  to    this   action.     Both    the    District 


Court  and  this  Court  refused  to  allow  the 
bondholders  in  this  action  to  intervene 
in  the  Compton  suit,  presuirabl}-  upon 
the  ground  that  it  wasa.11  individual  suit. 
Tlje  refusal  of  the  Courts  to  grant  to  these 
bondholders  any  remedy  in  the  Compton 
case,  is,  it  seems  sufficient  reason  why 
they  should  be  permitted  to  maintain  an 
independent  suit;  but  assuming  that  they 
might  properly  have  been  made  parties 
to  the  Compton  case,  or  that  upon  the 
distribution  of  the  proceeds  of  any  sale 
made  under  tne  Compton  decree  they 
ought  to  be  allowed  to  intervene  upou 
terms  or  otherwise,  is  there  any  valid 
objectiou  to  this  suit  ?  In  other  words, 
is  the  Compton  decree  itself  a  bar  to  this 
suit?  The  pleadings  and  decree  in  the 
Compton  suit  show  that  in  fonn  it  was  an 
individual  suit  only.  No  relief  was  sought 
nor  obtained  in  behalf  of  other  bondhold- 
ers. Compton  was  in  sole  coutrol  of  the 
case,  and  might  have  dismissed  it  any 
time  before  decree  and  after  decree  as 
the  case  now  stands,  if  the  amount  found 
due  him  is  paid  or  his  claim  is  discharged, 
no  order  of  sale  can  issue.  Under  such 
circumstances,  to  hold  that  the  Comptqfii 
decree  is  itself  a  bar  to  this  action  wpuld 
practically  be  a  denial  of  all  remedy  to 
these  bondholders.  They  have  not  as  yet 
been  able  to  come  into  the  Compton 
suit.  They  may  never  be  able  to  come 
into  it.  They  ought  at  least  to  be  al- 
lowed to  have  such  an  adjudication  as 
will  preserve  their  rights,  whatever  they 
may  be. 

It  is  said  that  Compton,  as  an  individ- 
ual bondholder,  cannot  enforce  his  rights 
under  the  lien  separate  and  distinct  from 
the  rights  of  all  the  other  bondholders 
secured  by  the  same  lien,  and  belonging 
to  the  same  class.  This  may  be  true, 
but  the  defendants  in  that  case  made   no 
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claim  that  other  bondholders  should  be 
brought  in.  They,  uithout  objection, 
allowed  the  case  to  proceed  as  the  indi- 
vidual suit  of  Compton,  and  all  which 
Compton  obtained  was  a  decree  finding 
the  amount  due  to  him  on  his  bonds,  and 
ordering  a  sale.  The  proceeds  of  sale 
are  to  be  brought  into  Court  for  distribu- 
tion. It  is  yet  to  he  determined,  in  case 
a  sale  is  made,  how  the  proceeds  are  to 
be  distributed. 

Cases  are  cited  which  hold  that  when  a 
single  bondholder  brings  suit  to  foreclose 
a  mortgage  that  has  been  given  to  a  trus- 
tee to  secure  payment  of  a  large  number 
of  bonds,  his  action  is  for  the  benefit  of 
all  the  bondholders.  There  the  trustee 
represents  all  the  bondholders  in  all  mat- 
ters of  litigation  respecting  their  com- 
mon rights,  and  should  bring  the  suit. 
The  bondholder  is  allowed  to  bring  suit 
for  the  enforcement  of  the  mortgage, 
only  in  case  the  trustee  improperly  re- 
fuses Or  neglects  to  sue;  and  in  such  case 
he  should  make  the  trustee  a  defendant, 
and  the  other  bondholders  may  come  in 
and  prove  before  the  master,  without 
making  themselves  parties,  and  may  not 
therefore  bring  a  separate  action.  Here, 
there  was  no  trustee.  Compton  repre- 
sented and  claimed  to  represent  only  the 
bonds  owned  by  himself.  He  was  not 
prohibited  by  the  principle  of  these  casas 
from  bringing  a  separate  action,  and  he 
was  allowed  to  do  so , without  objection 
by  the  owners  of  the  property  sought  to 
be  charged  with  the  payment  of  his  debt 

Other  cases  are  cited  which  hold  that 
one  bondholder  cannot,  by  bringing  an 
action  at  law  upon  his  bonds,  and  obtain- 
ing judgment  and  levying  execution, 
obtain  a  preference  over  other  bondhold- 
ers. It  is  submitted  that  these  cases  aie 
not  controlling,  because  if  such  is  the  ob- 


ject or  effect  of  the  Compton  suit,  the  ob- 
jection should  be  made  there  and  not 
here.  If  Compton  wrongfully  claims  a 
preference  under  bis  decree,  that  is  no 
answer  to  the  claim  of  these  bondholders 
to  the  relief  to  which  they  are  entitled. 

They  do  not  claim  a  preference  over 
Compton  and  do  not  admit  that  the 
Compton  decree  gives  him  a  preference 
over  them.  Their  rights  are  not  fixed  by 
the  Compton  decree,  and  they  have  not 
been  allowed  to  come  in  under  that  de- 
cree and  set  up  their  rights.  My  conclu- 
sion is  that  the  Compton  decree  is  not  a 
bar  to  the  maintenance  of  this  action. 

3.  It  is  contended  that  the  rights  of 
the  plaintiff  and  cross  petitioners  are 
barred  by  the  statute  of  limitations.  De- 
fault occurred  in  the  payment  of  the 
semi-annual  interest  coupons  which  fell 
due  on  May  1,  1875,  and  no  interest  has 
since  -been  paid.  The  bonds  became  due 
on  May  1,  1883,  and  are  wholly  unpaid. 
The  petition  in  this  case  was  filed  April 
28,  1883,  and  the  summons,  issued  on  the 
same  day,  was  served  on  the  Wabash,  St 
Louis  &  Pacific  Railway  Co.  on  May  5th, 
1883.  The  plaintiff  claimed  as  owner  of 
two  of  the  bonds  of  $500  each,  and  sought 
no  relief  in  behalf  of  any  other  bondhold- 
er. On  January  5, 1889, tne  cross- petition- 
ers having  been  made  defendants  by  leave 
of  court,  filed  their  answer  and  cross-peti- 
tion, setting  up  the  bonds  owned  by 
them,  -and  asking  for  relief  in  their  own 
behalf,  and  in  behalf  of  all  bondholders 
who  may  appear  and  unite  in  the  action 
and  contribute  to  the  expenses  thereof. 
Notice  to  answer  said  cross-petition  was 
duly  published  for  a  large  number  of  de- 
fendants, the  first  publication  being  on 
January  9th,  1889;  and  afterwards  notice 
to  answer  said  cross-petition  was  duly 
published  for  the  remaining  defendants, 
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the  first  publication  being  on  April  17th, 
1889.  These  defendants  so  notified  in- 
cluded all  the  corporations  and  individ- 
uals who  were  then  interested  in  the  rail- 
road property  as  owners  or  otherwise. 

The  qnestion  to  be  determined  is, 
whether  this  action  is  upon  an  agree- 
ment in  writing,  and  so  is  barred  in  15 
years  under  Sec.  4^80,  R.  S.%  or  is  upon  a 
liability  created  by  statute,  and  so  is  bar- 
red in  six  years,  under  Sec.  4981,  R.  51,  or 
is  an  action  for  relief,  under  Sec.  4985*  R. 
S. .  and  so  is  barred  in  10  years.  The  right 
of  the  bondholders  to  a  lien  is  placed  by 
the  Supreme  Court  upon  two  grounds: 
first,  upon  the  ground  that  a  lien  results 
from  the  liability  imposed  by  the  statute 
upon  the  consolidated  company  to  pay 
the  debts  of  the  constituent  companies; 
and,  second,  independently  of  the  stat- 
ute, upon  the  stipulation  of  the  consoli- 
dated agreement  that  the  bonds  should 
be  protected  by  the  new  company;  the 
principle  being  that  when  property  is 
transferred  upon  condition  that  the  trans- 
feree shall  pay  some  third  person  a  debt, 
the  latter  acquires  an  equitable  lien  on 
the  property  to  the  extent  of  the  debt  to 
be  paid.  If  this  was  an  action  at  law 
against  the  consolidated  company  to  re- 
cover a  personal  judgment,  it  might  well 
be  claimed  that  it  was  both  an  action  up- 
on a  liability  created  by  statute  and  an 
action  upon  a  written  agreement.  But  it 
is  not  such  an  action.  It  is  an  action 
solely  to  enforce  an  equitable  lien  upon 
property  in  possession  of  the  successors 
of  the  consolidated  company.  An  equita- 
ble lien  for  the  payment  of  the  bonds  was 
acquired  when  the  consolidated  agreement 
was  made, but  it  could  not  be  enforced  un- 
til there  was  a  default  in  the  payment  of 
the  bonds.  The  cause  of  action  aecrued 
when  the  default  occurred.    While  the 


question  is  not  free  from  difficulty,  I  am 
of  the  opinion  that  the  action  is  not  upon 
a  liability  created  by  statute,  nor  upon  a 
written  agreement,  but  is  solely  for 
equitable  relief,  and  the  rule  is,  that  the 
period  of  limitation  applicable  to  an  action 
for  equitable  relief  is  ten  years,  when  the 
statute  does  not  specially  provide  any 
other  limitation^  "An  action  for  relief 
not  hereinbefore  provided  for  can  only 
be  brought  within  ten  years  after  the 
cause  of  action  accrues,"  sec.  4985,  R.  S. 
It  is  an  action  for  relief,  and  it  is  "not 
hereinbefore  provided  for."  The  cases 
in  which  the  limitation  of  ten  years  under 
Sec.  498s  R.  S.  has  been  applied  seem  to 
sustain  this  view. 

In  Neai  vs  Nash,  23  O.  S  483,  a  surety 
in  a  judgment  against  him  and  his  prin- 
cipal paid  the  judgment  to  the  creditor, 
with  the  agreement  that  it  should  remain 
in  force  and  be  assigned  to  him;  and  hav- 
ing procured  the  assignment  of  the  judg- 
ment, he  brought  an  action  to  be  subro- 
gated to  the  rights  of  the  creditor  in  the 
judgment  It  was  held  that  the  statu- 
tory period  of  limitation  applicable  in 
such  an  action— it  being  for  equitable  re- 
lief only — is  ten  years. 

In  Neilson  vs  Fry,  16  O.  S  55$,  it  is 
said  that  an  action  for  equitable  relief  is 
limited  to  ten  years. 

In  Hawkins  vs  Lasley,  40  O.  S.'j^t  an 
action  was  brought  under  the  statute  to 
charge  the  individual  property  of  the 
partners  with  the  payment  of  a  judgment 
against  the  partnership.  It  was  held 
that  it  was  not  an  action  upon  a  liability 
created  by  statute,  but  was  an  action  for 
relief  "not  hereinbefore  provided  for," 
and  was  barred  in  ten  years. 

In  Gray  vs  Kerr,  46  O.  S.  652,  it  is  held 
that  the  cause  of  action  in  favor  of  one 
partner  against  his  co-partner  for  an  ac- 
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count  accrues  ur*  jn  the  dissolution  of  the 
partnership,  and  that  such  an  action  is 
governed  by  sec,  498s  P.S.,  and  can  only 
be  brought  within  ten  years  after  the 
cause  of  action  accrues: 

In  Bryant  vs  Sweiland,  48  0.  S,  194,  it 
is  held  that  an  action. to  reform  a  written 
instrument  on  the  ground  of  mistake 
comes  within  the  class  provided  for  by 
sec.  4985  R.  S.i  which  limits  the  time 
within  which  the  same,  may  be  com- 
menced to  ten  years  after  the  cause  of 
action  accrues. 

In  Swan  vs  Shahan.  1  O.  C.  C.  /?.  216, 
it  is  held  that  an  action  to  enforce  specific 
performance  of  a  verbal  contract  for  the 
transfer  of  real  and  personal  property  is 
for  equitable  relief,  and  properly  comes 
within  sec  4985  R.  S. 

It  is  claimed  that  the  right  to  enforce 
the  equitable  lien  accrued  as  to  the  entire 
indebtedness  on  the  1st  day  of  May,  1875, 
the  date  of  the  first  default  in  the  pay- 
ment of  interest,  and  that  if  the  ten 
years'  statute  is  applicable,  such -right 
was  lost  as  to  the  whole  indebtedness  on 
the  1st  day  of  May,  1885.  No.  authorities 
were  cited  to  support  this  claim,  and  I 
am  unable  to  see  on  what  principle  the 
right  to  enforce  the  lien  as  to  subse- 
quently accruing  installments  of  interest, 
or  as  to  the  principal  of  the  bonds,  can  be 
said  to  have  accrued  prior  to  the  time 
when  such  installments  and  principal 
respectively  matured.  .  The  cause  of  ac- 
tion as  to  each  installment  accrued  when 
the  same  matured,  and  was  barred  in  ten 
years  thereafter.  Under  this  holding/ 
the  eight  semi-annual  coupons  which 
matured  prior  to  May  1,  1879,  <>n  «acn  of 
the  bonds  held  by  the  cross-petitioners, 
must  be  excluded  from  any  recovery  in 
this  action. 

4.    It  is  contended  that  the  consolida 


lion. agreement  of  1865,  under  which  the 
lien  of  the  equipment  bonds  4s  claimed, 
was  unauthorized  by  law, *  and  that  this 
question  was  not  raised  in  the  Com p ton 
case.  The  consolidation  was  effected 
under  the  statute  of  1856  between  The 
Toledo  &  Wabash  Railway  Co.,  which 
issued  the  bonds,  and  three  railroad  com- 
panies of  Illinois,  thereby  forming  The 
Toledo,  Wabash  81  Western  Railway  Co. 
The  Toledo  &  Wabash  Railway  Co.  was 
itself  a  consolidated  company,  formed  in 
1858  under  the  same  statute,  by  a  con- 
solidation of  The  Toledo  &  Wabash.  Rail- 
road  Co.,  an  Ohio  corporation ,  and  The 
-Wabash  &  Western  Railway  Co..  an  Indi- 
ana corporation,  thereby  acquiring  a  con- 
tinuous line  of  railroad  from'  Toledo  to 
the  west  line  of  the  state  of  Indiana. 
The  statute  referred  to  is  the  Act  of  May 
1.  1856.  (1  S.  &  C.  327.)  Sec.  1  is  as 
follows : 

It  shall  be  lawful  for  Any  railroad  com- 
pany in  this  state,  organized  under  the 
general  or  any  special  law,  or  which. may 
ereafler  be  organized  in  this  state,  ana 
whose  line  of  road  shall  be  made  or  in 
the  process  of  construction,  to  the  bound- 
ary Line  of  the  state,  or  to  any  point 
either  in  or  out  of  this  state,  to  consoli- 
date ita  capital  stock  with  the  capital 
stock  of  any  railroad  in  an  adjoining 
state,  the  line  of  whose  road  has  been 
made  or  is  in  the  process  of  construction 
to  the  same  point,  and  when  the  several 
roads  so  unite  as  to  form  a .  continuous 
line  for  the  passage  of  cars. 

It  is  claimed  that  the  Illinois  com- 
panies were  not  "in  an  adjoining 
state;"  that  is,  they  were  not  in  a  state 
adjoining  the  state  of  Ohio,  and  that 
therefoiethe  conaolidatioir  of  1865  was 
illegal.  The  line  of  road  of  The  Toledo 
&  Wabash  Railway  Co.,  which  was  form- 
ed by  consolidation  under  this  statute, 
extended  to  "a  point  oat  of  this  state," 
namely,  to  a  point  in  the  state  of  Indiana, 
or  to  the  boundary  line  between  the 
states  of  Indiana  and  Illinois.    The  Tole- 
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do  A  Wabash  Railway  Co.  wa*s  therefore 
a  railroad  tympany  in  this  state,  whose 
line  of  road  was  partly  in  the  state  of  Iu-  ' 
diana,  and  the  Illinois  companies  were  | 
railroad  companies  in  the  state  of  Illinois, 
a  state  adjoining  the  state  of  Indiana. 
Manifestly  the  object  ot  the  statute  was 
to  authorize  the  consolidation  of  railroad 
companies  whose  roads  form  a  continu- 
ous line  for  the  passage  of  cars,  and  to 
accomplish  that  object,  the  words  "ad- 
joining state"  may  as  properly  be  con- 
strued to  mean  the  state  adjoining  the 
state  in  which  the  first  company  has  its 
line  of  road  as  the  state  adjoining  the 
state  in  which  the  first  company  is  incor- 
porated. I  see  no  reason  -why  the  con- 
solidation of  1865  was  not  a  consolidation 
of  a  railroad  company  iu  this  state,  hav- 
ing a  line  of  road  iu  the  state  if  Indiana, 
with  a  railroad  company  in  an  adjoining 
state. 

This  question  as  to  the  validity  of  the 
consolidation  seems  to  be  rai  ed  now  for 
the  first  time,  although  the  matter  of  these 
equipment  bonds  has  been  Ik? fore  the 
Courts,  tx>th  Federal  and  State,  in  numer- 
ous and  various  forms  since  1878  Aud 
the  claim  that  the  consolidation  was  ille- 
gal no  where  appears  in  this  case,  except 
in  the  argument  of  counsel.  The  answer 
of  The  Wabash  Railroad  Co.  (printed  rec- 
ord, page  236)  admits  that  on  or  about  the. 
29th  day  of  May,  1865,  the  said  Toledo  & 
Wabash  Railway  Co.  entered  into  an 
agreement  of  consolidation  with  the  three 
Illinois  railroad  companies  (naming 
them)  forming  by  such  consolidation  a 
new  company,  known  as  The  Toledo, 
Wabash  &  Western  Railway  Co.  And  it 
admits  that  said  agreement  for  consolida- 
tion w&sconsummated  on  or  about  the  date 
named  in  said  petition,  but  denies  the  ef- 
fect claimed  from  said  agreement  of  con- 


solidation; that  is,  it  denies  that  a  lien 
was  thereby  created  for  the  payment  of 
the  bonds.  In  the  agreed  statement  of 
facts  (paragraph  iS,  page  7).  it  is  agreed 
that  on  or  about  the  29th  day  of  May, 
1865,  The  Toledo  *  Wabash  Railway  Co. 
atid  the  three  Illinois  railroad  companies 
(naming  them)  eutered  into  articles  of 
consolidation,  and  thereby  formed  The 
Toledo.  Wabash  &  Western  Railway  Co. 
A  copy  of  the  articles  of  consolidation  is 
attached.  These  were  duly  executed  and 
filed,  aud  recite  a  compliance  with  the 
laws  of  the  several  states  of  Ohio,  Indiana 
and  Illinois.  Nowhere  iu  the  record  is 
it  intimated  that  The  Toledo,  Wabash  & 
Western  Railway  Co.-  was  not  a  corpora- 
tion duly  formed  by  consolidation  under 
the  Ohio  statute.  If  the  question  as  to 
the  validity  of  the  consolidation  is  pro- 
perly raised  upon  the  record  iu  this  case, 
it  might  properly  have  been  raised  upon 
the  record  in  the  Compton  case,  because 
in  this  respect  the  records  in  the  two 
cases  are  alike.  Whether  or  not  the  Su- 
preme Court  considered  the  question  in 
the  Compton  case  wc  do  not  know,  but 
we  do  know  that  the  court  in  its  opinion 
treated  the  consolidation  as  legal  and  va- 
lid. Under  such  circumstances,  this 
Court  would  not  hold  the  consolidation  to 
be  illegal,  unless  clearly  convinced  of  its 
illegality.  It  may  be  added  that  the 
consolidation  proceedings  were  treated 
as  valid  by  the  consolidated  company  ami 
all  its  successors.  It  took  all  the  proper- 
ty of  the  constituent  companies,  and 
managed  and  operated  the  consolidated 
railroad  for  a  period  of  years.  It  execu- 
ted mortgages  upon  the  same,  incut  red 
obligations,  and  exercised  all  the  powers 
of  a  corporation,  without  question.  It 
was  itself  consolidated  with  other  rail- 
road companies,  and  through  such  con- 
solidation and  subsequent  sales  and  con- 
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solidations,  the  ownership  and  possession 
of  the  property  in  question  have  devolved 
upon  the  present  Wabash  Railroad  Co., 
defendant  in  this  case.  It  was  at  least  a 
corporation  de  facto,  entitled  to  all  the 
rights  and  chargeable  with  all  the  liabili- 
ties of  such  a  corporation.  It  recognized 
its  liability  upon  the  equipment  bonds  by 
regularly  paying  the  interest  thereon  as 
it  fell  due  for  a  period  of  nine  years*  until 
it  become  insolvent  in  1S74;  and  the  vnr 
ious  foreclosures,  sales,  and  consolida- 
tions which  nave  since  taken  place  in  the 
Wabash  railroad  system  can  only  be  sus- 
tained on  the  theory  that  the  consolida- 
tion of  1865  was  valid.  The  final  decree 
in  the  consolidated  cause  of  Jesup  and 
others,  under  which  the  defendant  claims 
title  to  the  property,  expressly  found  that 
the  consolidation  was  lawfully  effected. 

In  view  of  these  considerations,  it  is 
submitted  that  the  defendant  is  not  now 
in  a  position  to  question  its  validity. 

5.  It  is  contended  that  under  the  facts 
iu  th's  case  the  Federal  courts  of  Ohio 
and  Indiana  had  exclusive  jurisdiction  to 
ascertain  and  determine  the  liens  upon 
the  property,  and  order  its  sale,  and  that 
this  court  is  now  without  jurisdiction. 
This  claim  has  reference  to  the  vari- 
ous suits  and  foreclosure  proceedings 
in  the  Federal  Courts  begun  on  the  27th 
day  of  May.  1884,  and  terminated  by  the 
final  decree  iu  the  consolidated  cause  of 
James  R.  Jesup  et  al,  vs  The  Wabash,  St. 
Louis  &  Pacific  Railway  Co.  et  al,  ren- 
dered on  March  23d,  18S9,  and  by  the 
sale  and  delivery  of  the  possession  of  the 
property  to  the  purchasing  committee  on 
July  1st,  1889. 

The  defendant  The  Wabash  Railroad 
Co.  became  incorporated  on  August  ist, 
1889,  and  by  a  conveyance  from  the  pur- 
chasers, acquired  and  now  holds  the  title 


to  the  property,  and  stands  in  the  shoes 
of  said  purchasers— and  in  this  case  con- 
tests the  jurisdiction  of  this  Court.  The 
authorities  relied  upon  to  support  the 
claim  of  want  of  jurisdiction  apply  the 
familiar  rule  that  the  court  which  first 
takes  cognizance  of  a  controversy  is  en- 
titled to  retain  jurisdiction  to  the  end  of 
the  litigatiou,  and  to  take  possession  and 
control  of  the  subject  matter  of  the  inves- 
tigation, to  the  exclusion  of  all  interfer- 
ence by  other  courts  of  co-ordinate  juris- 
diction. There  is  no  doubt  as  to  the  rule, 
but  does  it  apply  to  the  facts  of  this  case? 
This  action  was  begun  on  April  28th, 
1883,  before  the  commencement  of  any 
of  the  said  proceedings  in  the  Federal 
Courts,  and  has  remained  pending  in  this 
Court  ever  since.  During  the  pendency 
of  those  proceedings,  no  attempt  was 
made  by  any  of  the  parties  to  this  action 
to  interrupt  or  interfere  with  the  posses- 
sion of  the  Receivers  a  ^pointed  by  the 
Federal  Courts.  Neither  the  plaintiff  nor 
any  of  the  cross-petitioners,  nor  any  one 
representing  them,  was  a  party  to  those 
proceedings,  and  their  rights  were  in  no 
manner  adjudicated  therein.  The  said 
purchaser*  at  the  foreclosure  sale,  and 
their  predecessors  in  title,  were  parties  to 
this  action,  and  appeared  therein  prior  to 
said  sale,  and  all  had  knowledge  at  and 
prior  thereto  of  the  specific  demands  and 
claims  which  the  plaintiff  and  cross-peti- 
tioners assert  in  this  action.  Those  pro- 
ceedings are  ended.  The  Receivers  are 
discharged,  and  the  property  is  now  in 
the  possession  of  its  owner,  and  has  been 
since  August,  1889;  and  the  owner.  The 
Wabash  Railroad  Co.,  is  a  party  to  this 
action.  Certainly  the  Federal  Courts 
now  have  no  jurisdiction  over  the  subject 
matter  of  this  suit,  and  why  may  not  the 
plaintiff  and  cross-petitioners  enforce 
their  lien,  which  the  Supreme  Court  held 
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is  available  against  all  persons  deriving 
title  from  the  consolidated  company  of 
1865?  (45  O.  S.  593.)  It  Is  believed  that 
none  of  the  authorities  cited  hold  that 
this  may  not  be  done.  On  the  contrary, 
in  one  of  these  cases  this  precise  question 
arose,  and  was  decided  in  favor  of  the 
right  I  refei  to  the  case  of  Factors  Co  vs 
Murphy \  in  U.  Si  738,  which  was  on 
error  to  the  Supreme  Court  of  Louisiana. 
The  property  of  a  bankrupt  covered  by  a 
mortgage  was  sold  under  an  order  of  the 
District  Court  of  the  United  States  in 
bankruptcy,  the  order  being  to  sell  the 
bankrupt's  property  free  from  encum- 
brances. The  mortgagee  was  not  a  party 
to  the  bankruptcy  proceeding,  and  sub- 
sequently brought  an  action  in  the  State 
Court  to  foreclose  his  mortgage.  It  was 
held  that  the  sale  of  real  estate  of  a  bank- 
rupt by  order  of  the  United  States  Court, 
free  from  the  lien  of  a  mortgage,  is  in- 
valid as  to  the  creditor,  and  as  to  the  pur- 
pose of  discharging  the  lien,  unless  he  is 
made  a  party  to  the  proceeding;  and 
that  the  mortgagee  had  the  right  to  a 
decree  of  foreclosure.  But  it  is 
claimed  that  the  sale  of  the  prop- 
erty by  the  State  Court,  even  after 
the  rellquishment  of  possession  by  the 
Federal  Court,  will  give  no*  title  to  the 
purchaser  thereunder  as  against  the  hol- 
der of  the  title  under  the  proceeding*  had 
in  the  Federal  Court;  and  the  case  is  cited 
of  Heidriter  vs  Elizabeth  Oil  Cloth  Co„ 
112  U.  S.  294.  That  case  was  an  action 
of  ejectment  brought  by  a  purchaser  at  a 
sheriff's  sale  under  a  decree  of  a  State 
Court,  enforcing  a  mechanic's  lien, 
against  a  purchaser;  at  a  marshal  s  sale 
under  a  decree  of  the  United  States 
Court  rendered  in  proceedings  for  a. vio- 
lation of  the  Internal  Revenue  Laws.  It 
was  a  controversy  over  the    title.    The 


premises  were  first  seized  by  the  officers 
of  the  United  States,  and  while  they 
were  in  the  possession  and  custody  of 
the  marshal,  proceedings  in  the  State 
Court  were  begun  and  prosecuted  to 
judgment.  The  premises  were  sold  un- 
der a  decree  of  the  United  States  Court; 
and  possession  thereof  delivered  to  the 
purchaser.  Afterwards  they  were  sold  by 
the  sheriff  under  the  judgment  of  the 
State  Court.  It  was  held  that  when  pro- 
ceedings in  rem  are  commenced  in  a 
State  Court,  and  analogous  proceedings 
in  rtm  in  a  United  States  Court  against 
the  same  property,  exclusive  iurisdic- 
tion  for  the  purpose  of  its  own  suit  is  ac- 
quired by  the  Court  which  first  takes  pos- 
session of  the  its,  and  the  acts  of  the 
other  Court  in  assuming  to  proceed  to 
judgment  and  to  dispose  of  the  property 
convey  no  title.  Although  the  sale  un- 
der the  State  Court  judgment  w*s  not 
made  until  the  property  had  passed  from 
tne  possession  of  the  United  States  Dis- 
trict Court,  yet,  the  initial  step  on  which 
the  sherhVs  proceedings  depended—the 
commencement  of  the  proceedings  to  en- 
force the  mechanic's  lien,  asserting  the 
jurisdiction  and  control  of  the  State  Court 
over  the  property  sold,  took  place  when 
the  property  was  in  the  exclusive  custody 
and  control  of  the  District  Court.  It  was 
not  decided  whether  the  law  applicable 
to  the  Internal  Revenue  proceedings  au- 
thorized an  absolute  forfeiture  of  the  res, 
including  all  interests  and  estates  in  it,  so 
as  to  overreach  antecedent  liens,  and  ad- 
verse claims,  or  only  of  the  actual  inter- 
est of  the  owner  charged  with  the  viola- 
tions of  law  at  the  time  of  the  alleged  of- 
fenses. If  there  was  an  absolute  forfeit- 
ure, the  purchaser  under  the  decree  of 
the  United  States  Court  obtained  a  good 
title,  as  that  Court  first  acquired  jurisdic- 


354 


TOLEDO  LEGAL  NEWS. 


tion.  If  there  was  a  forfeiture  of  only  the 
interest  of  the  owner,  the  purchaser  at 
the  sale  under  the  State  Court  judgment 
acquired  no  title  which  he  could  assert  in 
an  action  of  ejectment  against  the  pur- 
chaser under  the  Federal  decree,  because 
the  State  C  irt  proceedings  were  begun 
while  the  property  was  in  the  exclusive 
jurisdiction  of  the  Federal  Court,  and  the 
purchaser  under  the  Federal  decree  was 
not  a  party  to  said  proceedings. 

The  case  is  distinguishable  from  the 
case  at  bar.  Here  the  State  Court  first 
acquired  jurisdiction.  This  is  certainly 
true  as  to  the  1x>nds  owned  by  the  plain- 
tiff, and  although  the  cross-petition  was 
not  filed  until  after  the  proceedings  in  the 
Federal  Courts  had  been  commenced, 
yet  no  adverse  action  was  taken  by  the 
State  Court  while  those  proceedings  were 
pending,  and  neither  the  plaintiff  nor 
cross-petitioners  were  parties  to  those 
proceedings ;  and  furthermore  the  pur- 
chaser at  the  foreclosure  rale  and  the 
lieuholders  were  all  parties  to  the  suit  in 
the  State  Court  before  the  property  passed 
out  of  the  jurisdiction  and  control  of 
the  Federal  Court.  Under  these  circum- 
stances as  the  rights  of  the  plaintiff  and 
cross- petitioners  were  not  adjudicated  in 
the  Federal  Court,  and  that  Court  no  long- 
er has  jurisdiction,  there  seems  to  be  no 
valid  objection  to  the  power  of  this  Court 
to  proceed  and  hear  and  determine  the 
matters  in  issue. 

6.  It  is  contended  that  the  sole  right 
ot  the  plaintiff  and  cross-petitioners  is  the 
right  to  redeem,  and  that  this  redemption 
must  be  of  the  entire  property  in  Ohio 
and  Indiana  covered  by  their  lien,  from 
the  four  mortgages  thereon,  which  are 
conceded  to  be  prior  liens.  Under  this 
head  many  important  and  interesting 
questions   were  presented   and  ably  dis- 


cussed by  counsel,  with  numerous  cita- 
tions of  authorities.  In  the  view  which  I 
take  of  the  case,  it  is  not  necessary  to 
consider  these  questions  So  far  as  this 
branch  of  the  case  is  concerned,  the  sit- 
uation is  not  materially  different  from 
what  it  was  when  the  decree  of  the  Su- 
preme Court  of  Ohio  was  rendered  in  the 
Compton  case.  It  is  true  that  the  pro- 
ceedings in  the  consolidated  cause  for  the 
foreclosure  of  the  mortgages  and  the  sale 
of  the  property  have  since  been  taken; 
but  as  already  shown,  the  plaintiff  and 
cross-petitioners  were  not  parties  to  those 
proceedings  and  are  not  bound  thereby. 
If  in  1888  Compton  was  entitled,  as  the 
Supreme  Court  found  and  decided,  to  an 
order  for  the  sale  of  the  property,  the 
plaintiff  and  cross-petitioners  are  entitled 
to  the  same  order  now. 

Having  disposed  of  all  of  the  matters 
of  defense  not  set  up  nor  involved  in  the 
Compton  case,  and  having  found  that 
none  of  these  matters  constitute  a  de- 
fense, it  is  the  duty  of  the  Court  to  render 
the  same  decree  which  was  rendered  in 
the  Compton  case,  and  this  is  accordingly 
done. 

A  decree  may  be  taken  in  favor  of  the 
plaintiff  and  cross-petitioners  in  accord- 
ance with  this  opinion,  finding  the 
amount  due  on  the  bonds,  and  declaring 
the  same  a  lien,  and  ordering  a  sale,  in 
all  respects  as  was  found  and  ordered  in 
the  Compton  case. 

Hon.  George  Hoadly  and  R.  R.  Kin- 
dade  for  plaintiff  and  cross  petitioners. 

Rush  Taggart,  Henry  Crawford  and  A. 
h.  Smith  for  The  Wabash  Railroad  Co. 
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WAREHOUSEMEN. 

(Huron  County  Circuit  Court,  April  Term 
1894.  Present:  Horn*.  C.S.Bent  ley,  P.  J.,  C.  H 
Scribncr  and  G.  R.  Haynes,  J.  J.) 

Alexander  Gibb  vs  E.  E.  Town- 
send,  Rec'r.  etc,  Error  to  the 
Court  of  Common  Pleas  of  Huron 
County, 


(The  Supreme  Court  having  held  in  /Pugh  v* 
The  State,  ex  rel,  Alfred  A.  Hill,  that  Section 
5303  R.  S.,  providing  that  where  exceptions  are 
not  allowed  and  signed  during  the  progress  of 
the  trial,  the  party  excepting  shall  submit  the 
bill  of  exception*  to  the  opposite  count**!  for  ex- 
amination not  less  than  ten  day*  before  the  ex- 
piration of  the  fifty  days,  is  intended  as  a  con- 
dition to  the  power  of  the  trial  judge  to  sign  a 
bill  of  exceptions  within  50  days  and  where  that 
condition  is  not  complied  with.it  is  the  duty  of 
such  judge,  unless  consent  of  opposite  counsel 
be  given,  to  refuse  to  sign  and  alfow  the  bill;  the 
second  proviso  of  section  £300,  authorizing  nhe 
trial  Judge  to  extend  the  time  for  signing  not  ex- 
ceeding ten  days  beyond  the  expiratiou  of  the 
fifty,  is  for  the  convenience  of  the  judge,  to  en- 
able him  to  examine,  sign  and  allow  the  bill,  and 
is  not  intended  for  the  purpose  of  submitting  the 
bill  to  the  opposite  counsel." 

Held,  in  the  case  at  bar,  that  a  bill  presented 
onxhe  42nd  day  after  the  overruling  of  the  mo- 
tion for  a  new  trial  is  not  within  the  time,  unless 
the  opposite  counsel  consent  to  the  using  of  a 
part  of  the  last  ten  days  for  the  examination  of 
the  bill. 

j.  In  an  action  to  determine  the  rights  of 
parties  respecting  a  delivery  of  wheat  as  evi- 
denced by  the  following  rece'ipt : 

"New  London,  Ohio,  August  18,  1891.  Received 
in  store  from  A.  Gibb  403  45-60  bushels  of  wheat 
which  we  store  for  lucent  per  bushel  per  month, 
and  are  to  have  at  the  market  price  when  called 
for,  unless  we  prefer  to  furnish  the  grain.  Sub- 
ject to-the  order  of  A.  Gibb  on  the  surrender  of 
this  receipt  and  the  pavment  of  charges.  To  be 
kept  insured  by  us.    No.  66  Dean  and  Lilly." 


fire 
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The  property  was  subsequently  destroyed  by 
re  and  the  firm  of  Dean  &  Lilly  being  in  a  re- 
aver's hands  plaintiff  made  demand  for  the 
wheat.  Judgment  in  favor  of  defendant  receiver 
affirmed  on  the  authority  of  Chase  vs  Washburn, 
i*t  O.S.  page  244.    Ed.  Legal  New«.) 

SCRIBNER,  J.' 

The  case  of  Alexander  Gibb, 
plaintiff  in  error,  vs  Elmer  E. 
Townsend,  Receiver  of  Dean  & 
Lilly,  and  the  New  London  Nation- 
al Bank,  defendants  in  error,  is 
brought  here  upon  a  petition  in 
error  from  the  Court  of  Common 
Pleas.  Alexander  Gibb,  the  plain- 
tiff in  error  here,  brought  an  action 
in  the  Court  of  Common  Pleas,  by 
leavt  of  that  Court,  against  one  E. 


E.  Townsend,  as  Receiver  of  the 
property  and  effects  of  Dean  & 
Lilly,  a  partnership  formerly  doing 
buiness  as  warehousemen  in  this 
County.  .  The  action  was  to  recover 
the  value  of  some  400  bushels  of 
wheat  which  had  been  deposited 
in  the  warehouse  in  189 1  by  Gibb. 

The  case  was  tried  in  the  Court 
of  Common  Pleas  and  a  judgment 
was  rendered  in  favor  of  the  defend- 
ant receiver.  A  certified  transcript 
of  the  bjll  of  entries  shows  that  the 
case  was  heard  and  disposed  of  on 
the  14th  of  March,  1894,  and  final 
judgment  rendered  on  that  day  in 
favor  of  the  defendants  and  against 
the  plaintiff  including  the  costs. 

The  journal  entry  next  shows 
that  at  the  same  term,  on. the  31st 
day  of  March,  1894,  a  motion  for  a 
new  trial  which  had  been  filed 
within  three  days  after  the  reridi- 
tion  of  the  final  judgment  came  on 
for  hearing  and  was  overruled  by 
the  Court.  It  appears  further  that 
the  plaintiff  was  allowed  50  days 
after  term  to  file  his  bill  of  excep- 
tions. Then  follows  this  entry: 
"March  term,  to- wit,  May  12th,  1894. 
Now  comes  Alexander  Gibb  and 
presents  to  the  Court  his  certain 
bill  of  exceptions  herein,  which  be- 
ing found  by  the  Court  to  be  true, 
is  allowed,  signed  and  sealed,  and 
on  motion,  is  hereby  made  part  of 
the  record  of  this  case." 

The  motion  for  a  new  trial  hav- 
ing been  overruled,  on  the  31st 
day  of  March,  and  the  bill  of  ex- 
ceptions having  been  presented  to 
the  Court  on  the  12th  day  of  May, 
it  appears  that  42  days  had  inter- 
vened between  the  time    of    the 
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overruling  of  the  motion  for  a  new 
trial,  and  in  presenting  the  bill  of 
exception  to  the  Court  for  its  al- 
lowance. 

The  Supreme  Court  on  the  27th 
day  of  February,  1894,  in  the  case 
of  D.  H.  Pugh,  etc.,  vs4he  State  on 
relation  of  Alfred  A.  Hall,  a  pro- 
ceeding in  error  to  the  Circuit 
Court  of  Franklin  County,  held 
this: 

"1st.  The  provisoof  section  5302 
of  the  Revised  Statutes,  89  Ohio 
Laws,  page  125,  (quoting)  'that 
where  exceptions  are  not  allowed 
and- signed  during  the  progress  of 
the  trial,  the  party  excepting  shall 
submit  the  bill  of  exceptions  to  the 
opposite  counsel  for  examination 
not  less  than  ten  days  before  the 
expiration  of  said  fifty  days,'  (here 
ends  the  quotation,)  is  intended  as 
a  condition  to  the  power  of  the  trial 
judge  to  sign  a  bill  of  exceptions 
jvithin  the  fifty  days  mentioned  in 
sections  5298,  5301  and  5362,  and 
where  the  condition  is  not  complied 
with,  it  is  the  4uty  of  such  judge,' 
unless  consent  of  opposite  counsel 
be  given,  to  refuse  to  sign  and  al- 
low the  bill." 

"2.  The  authority  given  by  the 
second  proviso  of  section  5302  to 
the  trial  judge  to  extend  the  time 
for  signing  not  exceeding  ten  days 
beyond  the  expiration  of  the  -  fifty, 
is  for  the  convenience  of  the  judge, 
to  enable  him  to  examine,  sign  and- 
allow  the  bill,  aiid  is  not  intended 
to  authorize  such  extention  for  the 
purpose  of  submitting  the  bill  to 
opposite  counsel." 

This  ruling  appears  in  the  Weekly 


Law  BuUftin  for  M*r&v5tV  **94» 
page  127.  x 

Here  is  a  case  then,  in  which  the 
record  shows  that  the  bill  was  pre- 
sented to  the  Court  oil  the  42nd 
day  after  the  overruling  of  the  mo- 
tion for  anew^triM.  This  the  Court 
holds  is  not  within  the  time,  unless 
the  opposite  counsel  consent  to  the 
using  of  a  part  of  the  ten  day* — of 
the  last  ten  days  of  the  50  days  for 
the  examination  of  the  bill.  The 
rule  is  very  strictly  applied  by  the 
Supreme  Court  in  that  case.  ,  The 
record  here,  fails  to  show  us  Whether 
or  not  the  opposite  counsel  was 
consenting. to  the  use  of  any  part 
of  the  last  ten  days  of  the  fifty  days 
for  the  purpose  "of'  examining  the 
bill  by  the  opposite  counsel.  The 
record  is  entirely  silent  upon  this 
point,  and  a  strict  regard  to  the 
ruling  made  by  the  Supreme  Court, 
in  the  absence  of  anything  in  the 
record  tending  to  excuse  the  delay, 
would  seem  to  require  us  to  regard 
this  bill  of  exceptions  as  not  having 
been  filed  in  time;  but,  notwith- 
standing this  condition,  we-  have 
thought  proper- to  go  forward  and 
examine  the  record  of  the  case  and 
to  pass  upon  the  questions  involved 
precisely  as  if  no  effect,  if  it  be  a 
defect,  of  the  character  named,  ex- 
isted in  the  record  and  I  shall  pro- 
ceed briefly  to  stace  the  case  as 
presented  by  the  record. 

On  the  1 8th  of  August,  1891,  the 
plaintiff  in  the  action -below,  de- 
posited with  Dean  &  Lilly  403  45- 
60  bushels  of  wheat  There  was 
issued  to  him  by  Dean  &  Lilly  a 
receipt  of  which  the  following  is  a 
copy: 

"JNew  London,  Ohio,  August  18, 
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1 89 1.  Received  in  store  from  A. 
Gibb  403  45-60  bushels  of  wheat 
which  we  store  for  }£  cents  per 
bushel  per  month,  and  are  to  have 
at  the  market  price  when  called  for 
unless  we  prefer  to  furnish  the 
grain.  Subject  to  the  order  of  A. 
Gibb  on  the  surrender  of  this  re- 
ceipt and  the  payment  of  charges. 
To  be  kept  insured  by  us.  No.  66. 
Dean  &  Lilly." 

The  plaintiff's  petition  below 
says  said  Dean  &  Lilly  kept  said 
wheat  in  store  for  said  Gibb  and 
subject  to  his  order  as  they  agreed 
to  do  until  the  22nd  dayof  August, 

1892,  when  by  order  of  this  Court, 
Elmer  £.  Townsend  was  appointed 
receiver  of  the  said  firm  of  Dean  & 
Lilly.    - 

It  appears  by  the  testimony  in 
the  case,  in  the  bill  of  exceptions 
that  these  gentlemen,  Messrs.  Dean 
&  Lilly,  warehousemen,  received 
wheat  as  was  the  usual  custom  in 
such  cases  and  mingled  .it  with 
other  wheat  that  they  had  in  store, 
and  sold  and  disposed  of  it,  and 
shipped  it  or  re-delivered  it,  as  they 
might  choose  to  do  when  called 
for. 

After1  the  appointment  of  the  re- 
ceiver in  favor  of  Messrs.  Dean  & 
Lilly,  the  plaintiff,  Mr.  Gibb,  called 
upon  Mr.  Townsend  for  his  wheat 
which  upon  consultation  with 
counsel,  the  receiver  declined  to  re- 
spond to,  and  hence  the  bringing 
of  this  action  to  contest  the  rights 
as  existing  between  these  parties. 

The  case  of  Chase  against  Wash- 
burn reported  in  the  1st  Ohio  State, 
page  244,  has  long  been  regarded 
as  a  case  settling  the  law  arising 


upon   questions  in   cases    of    this 
kind. 

In  the  two  paragraphs  of  the 
syllabus  this  rule  is  stated  : 

"In  case  of  an  irregular  deposit 
or  iko/kimm,  where  the  obligation  im- 
posed upon,  the  depositary  or  mu- 
tuary, is  to  re-deliver,  not  the 
specific  thing  furnished,  but  another 
article  of  the  same  kind  and  value ; 
or,  where  the  depositary  has  the 
option  to  return  the  specific  article 
received,  or  another  of  the  same 
kind  and  value,  in  either  case  the 
property  passes  to  the  depositary 
as  fully  as  in  a  case  of  ordinary 
sale  or  exchange,,  and  the  risk  of 
loss  by  accident  follows  the  control 
or  dominion  over  the  property." 

"Where  a  warehouseman  receives 
wheat,  and  by  the  consent  of  the 
owner,  or  in  accordance  with  the 
custom  of  trade,  mixes  the  wheat 
in  a  common  mass  with  the  other 
wheat  in  his  warehouse,  and  with 
the  understanding  that  he  is  to  re- 
tain or  ship  the  same  for  sale  on 
his  own  account,  at  pleasure,  and, 
on  presentation  of  the  warehouse 
receipt,  is  either  to  pay  the  market 
price  thereof  in  money,  or  re-de- 
liver the  wheat,  or  other  wheat  in 
place  of  it,  the  transaction  is  not  a 
bailment,  but  a  sale,  and  the  prop- 
erty passes  to  the  depositary,  and 
carries  with  it  the  risk  of  loss  by 
accident." 

According  to  the  doctrine 
here  stated,  where  the  facts  ex- 
ist as  they  are  here  stated,  the  wheat 
upon  delivery  to  the  warehouseman, 
ceases  to  be  the  wheat  of  the  de- 
positor, but  becomes  the  wheat  of 
the  depositary.    Now,  the  language 
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of  the  Court  is,  in  such  a  transac- 
tion, that  it  is  not  a  bailment,  but  a 
sale  and  the  property  passes  to  the 
depositary  and  carries  with  it  the 
risk  of  loss  by  accident. 

In  the  course  of  the  disposition 
of  the  case  upon  this  subject,  it  ap- 
pears from  the  language  of  the  Court 
that  they  regard  the  sale  as  one 
whereby  the  (depositary  is  to  pay 
for  the  wheat  and  has  his  election 
whether  he  will  pay  in  money  or 
in  other  wheat.  The  receipt  issued 
in  this  case  by  the  warehousemen 
contained  no  stipulation  such  as  ap- 
pears in  this  receipt, — that  the  ware- 
housemen were  to  have  the  privi- 
lege of  taking  the  wheat  at  the 
market  price.     It  reads  as  follows: 

44  Milan,  Ohio,  November  5,  1847. 
Received  in  store  from  J.  C.  Wash- 
burn (by  son),  the  following  articles, 
to  wit:  Thirty  bushels  of  wheat. 
H.  Chase  &  Co." 

Some  verbal  understanding  exist- 
ed between  these  parties  at  the  time 
the  wheat  was  delivered  outside  of 
this  stipulation  contained  in  the  re- 
ceipt, and  the  report  shows  the  state- 
ment of  the  case, — that  the  wheat 
was  accordingly,  from  time  to  time 
delivered,  and  in  1850,  a  demand 
was  made  for  either  the  wheat  or 
the  money  and  both  refused. 

Chase  then  offered  evidence  tend- 
ing to  prove  that  his  warehouse  was 
burned  on  the  night  of  the  26th,  oi 
October,  1849,  and  that  there  was 
then  consumed  in  it  sufficient  wheat 
to  answer  all  his  outstanding  re- 
ceipts. 

The  destruction  by  fire  occurred 
on  the  night  of  the  26th,  of  October, 
1849,  and  the  demand  was  made  in 


May,  185b, — the  May  following  the 
fire/ 

The**  there  was  evidence  offered 
tending  to  prove  the  custom  at 
Milan  at  the  time  of  the  fire,  and 
the  warehouseman  gave  evidence 
tending  to  show  that  he  had  abund- 
ant wheat  in  store  at  the  time  of  the 
fire  to  meet  the  demand  that  Mr. 
Washburn  might  make  for  the  wheat 
which  he  had  placed  in  store. 

Washburn  offered  rebutting  evi- 
dence tending  vto  show  that  Mr. 
Chase  had  not  sufficient  wheat  in 
his  warehouse,  at  the  time  of  the 
fire  to  answer  all  outstanding  re- 
ceipts. 

Uponwthis  state  of  facts  the  coun- 
sel for  Chase  asked  the  court  to 
charge  the  jury,  "  that  the  customs 
at  Milan,  if  known  to  Washburn,  in 
the  absence  of  an  express  contract, 
became  a  part  of  the  contract  bet- 
ween the  parties,  and  if  the  jury 
should  find  that  Chase  had  suffici- 
ent wheat  on  hand  at  the  time  of  the 
fire  to  answer  all  his  outstanding 
receipts,  that  he  was  not  liable  in 
this  action,  and  that  neither  the 
mingling  of  the  wheat  nor  the  ship- 
ment' of  it  would  make  Chase  liable 
if  he  had  a  sufficient  amount  on 
hand  at  the  time  of  the  fire  to  ans- 
wer his  outstanding  receipts."  The 
court  refused  this  charge.  Two  of 
the  propositions  charged  by  the 
court  were  excepted  to  by  the  de- 
fendant below,  Chase,  and  the  giv- 
ing of  them  was  alleged  as  error  in 
the  court  above,  and  these  are  the 
assignments  of  error : 

1 .  Because  the  court  charged  the 
jury,  "that  if  they  should  find  that 
the  wheat  was  received  and  put  in 
mass  with  other  wheat  of  defendant 
and  that  received  of  other  persons, 
with  the  understanding  that  the 
wheat  was  to  be  at  the  disposal  of 
the  defendant,  either  to  remain  or 
to  ship  it,  and  with  the  agreement 
that,  when  the  receipts  were  pre- 
sented, the  defendant  would  either 
pay  the  market  price  therefor,  or  re- 


TOLEDO  LEGAL  NEWS. 


359 


deliver  the  wheat  or  otjier  wheat 
equal  in  amount  and  quality;  then, 
if  the  jury  should  further  find  that 
the  wheat  thus  left  prior  to  the  fire 
had  all  been  shipped  and  disposed 
of,  the  defendant  cannot  be  excused 
unless  there  was  an  agreement  bet- 
ween the  parties  that  the  wheat 
subsequently  purchased  by  defend- 
ant was  to  be  substituted  in  place 
of  that  left  by  plaintiff,  and  to  be 
his  property." 

2.  Because  the  court  charged  the 
jury,  "that  where  a  warehouseman 
receives  grain  on  deposit,  with  an 
understanding  that  he  may  if  he 
choose  dispose  of  it,  and  that  he 
will,  when  demanded,  return  other 
grain  or  pay  for  it,  in  case  of  such 
a  disposition  he  is  bound  to  do  the 
one  or  the  other.  A  subsequent 
purchase  of  grain  by  the  warehouse- 
man, for  the  purpose  of  meeting  the 
demand  for  grain  thus  received, 
would  not  be  sufficient  to  vest  the 
property  in  the  plaintiff." 

Now  a  paragraph  or  so  from  the 
opinion  of  the  court  uf>on  this  ques- 
tion : 

"  To  determine  which  of  the 
parties  in  this  case  shall  sustain  the 
loss  of  the  property  in  question  oc- 
casioned by  the  accident,  it  becomes 
necessary  to  ascertain  the  true 
nature  and  chaiacter  of  the  transac- 
tion between  them,  and  the  rights 
created  and  duties  imposed  thereby. 
It  was  either  a  contract  of  sale,  a 
mutuum,  or  a  deposit.  If  a  con- 
tract of  sale,  the  right  of  property 
passed  to  the  purchaser  on  delivery, 
and  the  article  was  thereafter  held 
by  him  at  his  own  risk.  If  a  mu- 
tuum, the  absolute  property  passed 
to  the  mutuary,  it  being  a  delivery 
to  him  for  consumption  or  appro- 
priation to  his  own  use ;  he  being 
bound  to  restore  not  the  same  thing, 
but  other  things  of  the  same  kind. 
Thus,  it  is  held,  that  if  corn,  wine, 
money,  or  any  other  thing  which  is 
not  intended  to  be  delivered  back, 
but  only  an  equivalent  in  kind,  be 


lost  or  destroyed  by  accident,  it  is 
the  loss  of  the  borrower  or  mutuary ; 
for  it  is  his  property,"  in  as  much  as 
he  received  it  for  his  own  consump- 
tion or  use,  on  condition  that  he  re- 
store the  equivalent  in  .kind.  And 
in  this  class  of  cases,  the  general 
rule  is,  &c.  (citing  authorities). 
But  if  the  transaction  here  was  a 
deposit,  the  property  remained  in 
the  bailor,  and  was  held  by  the 
bailee  at  the  risk  of  the  bailor,  so 
long  as  he  observed  the  terms  of 
the  contract  in  so  doing.  But  if  the 
bailee  shipped  the  wheat,  and  ap- 
propriated the  same  to  his  own  use, 
in  violation  of  the  terms  of  the  bail- 
ment, before  the  burning  of  his 
warehouse,  he  became  liable  to  the 
bailor  for  the  value  of  the  pro- 
perty." 

After  proceeding  to  discuss  at 
some  length"  the  question  involved, 
the  learned  judge  says: 

44  In  case  of  a  regular  deposit,  the 
bailee  is  bound  to  return  the  specific 
article  deposited ;  but  where  the  de- 
positary is  to  return  another  article 
of  the  same  kind  and  value,  or  has 
an  option  to  return  the  specific 
article,  or  another  of  the  same  kind 
and  value,  it  is  an  irregular  deposit 
or  mutuum,  and  passes  the  property 
as  fully  as  a  case  of  ordinary  sale  or 
exchange.  $ir  William  Jones  says, 
4  It  may  be  proper  to  mention  the 
distinction  between  an  obligation  to 
restore  the  specific  things,  and  a 
power  or  necessity  of  returning 
others  of  equal  value.  In  the  first 
case  it  is  a  regular  bailment;  in  the 
second  it  becomes  a  debt.'  In  the 
latter  case  he  considers  the  whole 
property  transferred." 

In  another  paragraph  the  court 
says :  "In  all  this  class  of  cases,  the 
risk  of  loss  by  unavoidable  accident 
attaches  to  the  person  who  takes 
the  control  or  dominion  over  the 
property.  When,  therefore.  Wash- 
bum's  what  was  delivered  to  Chase 
&  Co.,  and  became  subject  to  their 
disposal,  either  to  retain,  or  to  ship   , 
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it  on  their  own  account,  the  proper- 
ty passed,  and  the  risk  of  loss  by  acci- 
dent followed  the  dominion  over  it." 
The  ruling  in  this  case  does  not 
seem  at  any  time  to  have  been  ques- 
tioned in  our  courts.  It  is  approved 
by  the  Supreme  Court  in  the  case 
of  a  Dell  vs  Leyda,  et  at r  46th,  Ohio 
State,  page  244  and  especially  pages 
249 xand  250.  The  subject  is'  far- 
ther discussed  in  a  later  case  report- 
ed in  the  48th,  of  Ohid  State  Re- 
ports, but  nothing  in  thte  opinion 
delivered  in  that  case  in  any  degree 
questioned  the  wisdom  of  the  ruling 
made  in  the  case  of  Chase  vs  Wash- 
turn*.  The  case  reported  in  the 
48th,  O.  S.  is  found  on  page  262. 

We  have  examined  the  most  of 
the  authorities  cited  by  the  counsel 
for  the  plaintiff  in  error  in  this  case 
bearing  upon  this  question  and  we 
are  unable  to  find  anything  contain- 
ed in  them  that  would  warrant  any 
distinction  between  this  and  the 
case  of  Chase  vs  Washburn. 

In  the  case  of  Chase  vs  Washburn, 
it  will  be  observed,  as  I  have  before 
stated,  that-  the  receipt  issued  is 
silent  as  to  any  power  or  control  on 
the  part  of  the  warehouseman  over 
the  wheat ;  but  testimony  was  given 
tending  to  show  that,  according  to 
the  custom  and  usage  prevailing,  it 
was  the  understanding  had  between 
the  parties  to  the  transaction  thai 
the  warehousemen  were  at  liberty 
to  dispose  of  the  wheat  if  they  chose 
to  do  so  or  to  return  other  wheat  in 
its  place.  But  in  this  case,  the  re- 
ceipt, as  it  appears  to  us,  provides 
the  specific,  terms  that  the  ware- 
housemen may,  at  their  option,  pur- 
chase the  wheat.  "  Received  in 
store  from  A.  Gibbs  403  45-60 
bushels  of  wheat  which  we  store 
for  one-half  cents  per  bushel  per 
month,  and  ire  tohave  at  the  market 
price  when  called  for,  unless  we 
prefer  to  furnish  the  grain." 

It  is  true  that  there  is  no  direct 
obligation  assumed  on  the  part  of 
the  warehousemen  to  purchase  the 


wheat  at  the  market  pi  ice  when  cal- 
led for,  but  surely  if  it  is  competent 
to  show  an  understanding  outside 
of  the  receipt  at  the  time  the  grain 
is  deposited  that  the  warehousemen 
may  take  the  wheat  at  the  market 
price  when  called  ffcr,and  the  courts 
enforce  such  an  understanding  and 
maintain  it,  allow  it  and  enforce  it, 
we  cannot  see  any  reason  why  an 
express  stipulation  of  this  kind  con- . 
tained  in  the  receipt  which  the 
parties  issued  for  the,,  wheat  at  the 
time  it  was  delivered,,  does  not  sec- 
ure to  them  the  right  to  purchase 
the  wheat.  It  is  an  option,  it  is 
true,  but  it  is  an  option  for  which  a 
consideration  is  paid  in  the  transac- 
tion itself.  The  parties  received 
the  wheat  m  store  and  they  are  to 
be  allowed  a  certain  commission 
per  bushel  for  it, — for  taking  the 
responsibility  and  for  handling  it, 
but  as  a  part  of  the  transaction  and 
upon  the  same  consideration  in  part 
.that  the  one-half  per  cent- a  bushel 
is  allowed  to  b#  paid,  they  have  an 
option  secured  to  them  of  taking 
the  wheat  at  the  market  price.  The 
case  is  sotiiewhat  similar  in  princi- 
ple to  a  case  determined  in  one'  of 
the  volumes  of  our  state  reports 
where  a  party  releases  real  estate  at 
a  certain  rental  per  annum  and  with 
the  stipulation  that  at  the  end  of 
the  lease,  if  he  desires  to  purchase 
the  land  at  the  stipulated  price,  he 
may  do  so,  and  the  Supreme  Court 
has  held  virtually,  that  such  a  stipu- 
lation as  that  is  good  and  binding 
and  may  be  enforced. 

Here  of  course,  the  case  is  some- 
what different  in  character.  But 
the  principle  involved  is  the  same 
as  that  which  was  applied,  as  we 
understand,  in  the  case  of  Chase  vs 
Washburn.  For  these  reasons,  the 
judgment  of  the  Court  of  Common 
Pleas,  will  be  affirmed. 

A.  M.  Beattie,  attorney  for  plain- 
tiff in  error.  v 

Andrews  Bros,  attorneys  for  de- 
fendant in  error. 
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NOTES  OF  CASES. 

The  Superior  Court  of  New  York,  Gen- 
eral Term,  enforces  a  stipulation  not  to 
appeal  from  a  referee's  decision,  holding 
(opinion  bv  Gildersleeve,  J— N.  Y.  Law  J. 
1 1,  No,  q6)  that  attorneys  have  power  to 
enter  into  such  a-  stipulation  without 
special  authority. 

m 

For  trolley  poles  dangerously  near  the 
track,  by  which  a  passenger  standiug  on 
the  footboard  of  a  street  car  is  struck,  it 
is  held  in  Elliott  vs.  Newport  St.  Ry.  Co. 
(R.  I. )  23  L.  R.  A.  208,  that  the  trolley 
railway  company  was  liable,  and  that  the 
passenger  was  not  bound  to  be  on  the 
lookout  for  such  poles. 


That  a  charitable  institution  cannot  be 
made  to  pay  damages  for  the  wrong  or 
negligence  of  an  officer  or  servant  is  de- 
clared in  Williamson  vs.  Louisville  In- 
dustrial School  of  Reform  (Ky.)  23  L-  R. 
A.  200,  and  a  note  to  the  case  reviews 


the  prior  decisions  on  the  subject,  which 
are  not  altogether  agreed. 


The  U.  S.  Circuit  Court,  Southern  Dis- 
trict of  Ohio,  Jnas  decided  that  a  statute 
positively  prohibiting  the  sale  of  oleo- 
margerine  .does  not  apply  to  original 
packages  of  the  article  from  another 
statute.  The  opinion,  by  Sage,  D.  J., 
was  in  Re  Chas.  Worther,  reported  in 
Vol.  -4  Interstate  Commerce  Reports,  L. 
C.  P.  Co.,  page  4*5- 


The  natural  tendency  of  persons  intox- 
icated or  otherwise  lacking  in  ability  to 
keep  out  of  the  way,  to  walk  upon  a  rail- 
road track,  is  illustrated  in  Anderson  vs 
Chicago,  St  Patd,  Af.  &.  O.  R.  Co.  (Wis.) 
2j  L.  R.  A.  203,  in  which  an  intoxicated 
person  was  killed  by  a  train  while  walk- 
ing on  a  railroad  trestle ;  and  this  was  held 
to  be  contributory  negligence.  It  was 
also  held,  though  against  the  dissent  of 
the  Chief  Justice,  that  an  implied  license 
to  walk  on  such  trestle  an  net  exist,  be- 
cause it  would  be  contrary  to  public 
policy. 

-   -■—       m 

In  a  recent  number  of  the  L.  R.  A.  we 
observe  an  incident  which  may  be  of  in- 
terest to  travelers.  It  is  recorded  in  a 
Mississippi  case,  L.  N.  O.  and  T.  R.  Co. 
vs.  J.  P.  Patterson,  the  official  syllabus 
of  which  is  as  follows;  "A  railroad  pas- 
senger holding  a  first  class  ticket  may  re- 
cover damages  from  the  company  if  his 
request  to  the*  conductor  for  a  seat  in  a 
first  class  coach  is  met  by  an  explosion 
of  profane  and  contemptuous  wrath  and 
he  is  compelled  to  stand,  although  pas- 
sengers in  the  car  are  occupying  more 
seats  than  they  are  entitled  to." 

This  seems  equitable.  Standing,  while 
riding  over  some  of  the  Southern  roads, 
would  certainly  seem  to  be  all  that  a 
traveler  should  be  obliged  to  endure  at 
one  time. 


In  sentencing  two  striking  employes 
of  the  Santa  Pe  road,  found  guilty  of 
contempt  of  Court,  Judge  Grosscup  (re- 
ported in  Chicago  L.  N.,  July  28-94) 
said:  "These  men  went  beyond  the  point 
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of  merely  expressing  sympathy  for  the 
strike.  I  do  not  think  any  man  has  more 
sympathy  for  laboring  men  than  I  have. 
I  was  born  and' raised  among  them  and  I 
think  I  know  their  hardships.  It  is  per- 
haps natural  that  they  should  fall  into 
the  misconception  when  they  have  served 
one  employer  a  considerable  time  that 
their  jobs  belong  to  them.  Somebody 
has  made  what  has  been  called  an 
Eleventh  Commandment,  Take  not  thy 
brother's  job;  but  this  is  not  the  law  of 
the  land.  Employers  as  well  as  em- 
ployes must  be  protected  in  their  legal 
rights." 


The  judges  of  the  Bombay  upperibench 
accuse  certain  young  native  lawyers  of 
their  city  of  contempt  of  court,  and  the 
dispute  has  found  its  way  into  the  columns 
of  the  National  Magazine  of  Calcutta 
In  that  land  it  is  of  course  not  the  re- 
moval of  the  headgear,  that  is  the  turban 
— an  inconvenient  thing  to  be  repeatedly 
doffing  and  donning — but  the  removal  of 
the  footgear  which  is  a  mark  of  respect 
when  one  enters  the  presence  of  a  super- 
.  ior,  and  it  has  been  the  long-standing 
custom  to  wear  slippers  or  sandals,  which 
might  easily  be  slipped  off.  But  now  the 
young  lawyers  are  beginning  to  purchase 
patent-leather  Oxford  ties  and  seek  to  en- 
ter the  court-rooms  and  try  their  cases 
without  removing  them.  Whereupon 
the  judges  have  issued  an  order  that  no 
"  vakeel,"  that  is,  native  advocate,  be 
permitted  to  plead  before  them  with  his 
shoes  on.— ^Albany  Law  Journal. ) 


We  do  all  kinds  o!  . . . . 


Legal  Prit\tii\cj 


....and  do  it  right 

e    e    e 

Our  prices  are  reasonable 
and  oar  motto 

ah  i  Accuracy." 
000 
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{Huron  County  Circuit  Court.  April  Term. 
1864.  Present,  Hona.  C.S.  Bentley.P.  J.,  C.  H, 
Scribner  and  p.  R.  Haynes,  J.  J.) 

G.  C.  Sell  vs.  Eva  J.  Ernsberger.  Er- 
ror to  Common  Pleas  Court  of  Huron 
County. 

(1 — A  Justice  of  the  Peace  has  authority,  uuder 
proper  circumstances,  to  send  a  jury  to  view  the 
premises  relative  to  which  testimony  ia  to  be 
offered.  . 

a— In  an  action  to  recover  a  penaltr  provided  in 
Sec.  4715  R.  Sn  Held  :  that  a  jury  should  not 
have  been  sent  to  view  the  premise*,  unless  tt 
was.  shown  that  the  premises  were  in  fact  in 
substantially  the  same  condition  that  they  were 
in  at  the  time  the  alleged  ditch  was  dug;  or  the 
excavation  made. 

3 — Such  a  cause  of  action  arises  when  the  act 
is  performed  and  cannot  be  defeated  by  a  subse- 
quent transfer  of  the  property,  before  suit  is 
brought. 

4— Allegations  that  the  excavating  was  done 
willfully  or  .mahciouslf  are  un necessary  in  re- 
covering a  penalty. 

5 — The  statute  authorizes  a  supervisor,  if,  in 
his  judgment,  it  is  necessary,  to  put  a  ditch  by 
the  side  of  the  road  and  for  that  purpose  to  ex- 
cavate there,  but-the  statute  requires  a  replacing 
or  a  covering  of  the  ditch  sufficient  »o  that  a 
party  shall  have  the  same  access  to  his  property, 
that  he  had  before. 

6— A  witness  may  tessify  as  to  things  or  con- 
ditions observed  about'  the  premises  examined, 
but  it  is  error  to  permit  a  witness,  not  being  an 
expert,  to  state  that  that  which  he  saw  was  or. 
was  not  a  certain  thing,  where  that  question  i*' 
one  at  issue.— Ed.  Legal  News.) 

HayKBS,  J.,  (orally.) 

Th6  case  of.  G.  C.  Sell,  plaintiff  in 
error,  vs  Eva  J.  Ernsberger,  defendant 
in  error,  is  a  petition  in  error  brought 
for  the  purpose  of  reversing  the  judg- 
ment of  the  Court  of  Common  Pleas  ren- 
dered upon  a  petition  in  error  pending 
ing  in  that  court  to  reverse  the  judgment 
upon  the  Justice's  docket  of  C.  ~VY. 
Patchen,  Justice  of  the  Peace  in  Hart- 
land*  township,  this  county.  The  original 
action  was  brought  by  Eva  J.  Ernsberger 
to  recover  a  penalty  provided  in  section 
4715  a  of  the  Revised  Statutes  of  Ohio 
which  was  passed  to  supplement  section 
4^15,  as  appears  in  the  89th  Ohio  Laws, 
page  41,  and  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  supervisor 

to  excavate  or  make  any  open  ditch  on 

and  along  a  public  highway  in  front  of 

any  dwelling  house  or  yard  surrounding 

I  the  same,  or  entrance  thereof,  or  in  front 
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of  the  entrance  or  approach  to  any  barn 
on  that  aide  of  the  road  on  which  the 
said  buildings  are  situated,  unless  he  forth- 
with pals  in  a  sufficient  under-drain  and 
611s  upthe  excavation  to  the  original  level 
except  when  authorised  to  make  such 
open  ditch  at  said  points,  by  the  owner 
of  such  buildings  or  trustees  of  the  town- 
ship. And  any  road  supervisor  violating 
this  section  shall  forfeit  and  pay  to  the 
owner  of  any  such  buildings  twenty-five 
dollars,  to  be  recovered  in  a  civil  action 
before  any  justice  of  the  peace.1 ■ 

Suit  having  been  duly  commenced  at  a 
certain  time,  a  demand  was  made  for  a 
jury  and  a  jury  was  selected  and  called.  A 
trial  was  had  which  resulted  in  a  judg- 
ment for  the  defendant  below,  the  super- 
visor. 

Thereupon,  a  bill  df  exceptions  was 
duly  taken  by  the  plaintiff  below.  There 
are  a  great  many  points  made  in  this  case, 
but  I  shall  not  undertake  to  go  very  much 
at  length  into  a  discussion  of  them,  as  we 
have  not  time  to  do  it.  I  don't  think  the 
matter  is  sufficiently  important  to  jiistify 
us  in  taking  up  the  time  which  ought  to 
be  given  to  other  matters. 

However,  it  is  said  there  was  no  reason 
given  by  the  Court  of  Common  Pleas  for 
its  reversal  of  the  J.  P.  Judgment  except 
that  it  stated  that  there  was  "  an  abund- 
ance ot  errors."  I  will  therefore  go  over 
some  of  them  and  discuss  them. 

The  first  thing  that  was  done  was  this : 
After  ttte  jury  was  sworn,  before  any  evid- 
ence was  adduced,  the  defendant  moved 
the  court  to  send  the  jury  in  a  body  to 
view  the  premises  described  in  the  bill  of 
particulars,  to  which  the  plaintiff  object- 
ed, stating  at  the  time  that  the  condition 
and  surroundings  of  the  place  excavat- 
ed or   dug   out   had   been    materially 


that  any  view  that  the  jury  might  take 
at  this  time,  that  is,  at  the  time  of  the 
trial,  would  not  assist  them  any  in  giving 
a  verdict;  but  would  mislead  them.  The 
justice  sustained  the  motion  to  which  the 
plaintiff  accepted  at  the  time.  It  appears 
that  he  directed  the  constable  to  take  the 
jury  out  to  view  the  premises;  but 
whether  they  did  go  or  not,  is  not  report- 
ed, but  it  is  hinted  at  from  time  to  time, 
and  we  will  assume  that  they  did  go  in 
pursuance  of  the  order  of  the  Court.  We 
suppose  that  under  the  proper  circum-  . 
stances,  it  would  be  proper  for  a  justice 
to  send  a  jury  out. 

Section  6705  of  the  Revised  Statutes 
govering  proceedings  before  Justices  of 
the  Peace,  provides : . 

"The  provisions  of  title  one,  part  third, 
of  the  Revised  Statutes,  which  are  in 
their  nature  applicable  to  the  proceedings 
before  Justices,  and  in  respect  of  which 
no  special  provision  is  made  in  this  title, 
are  applicable  to  the  proceedings  before 
Justices  of  the  Peace. " 

We  find  nothing  in  the  Justice's  act  to 
reverse  this  We  do  not  see  why  this* 
may  not,  under  proper  circumstances,  be 
applicable  to  proceedings  before  Justices 
of  the  Peace,  but  Wj*  are  inclined  to  the 
opinion  that,  under  the  circumstances, 
the  Justice  ought  not  to  have  granted  this 
application,  because  it  appears  by  state- 
ments made  which  are  uncontradicted, 
that  these  premises  were  not  in  the  con- 
dition that  they  were  at  the  time  the 
work  was  done;  in  fact,  the  record  shows 
that  the  place  had  been  filled  up  by  the 
Supervisor  himself;  and  the  view  that 
they  would  obtain  would  be  perhaps 
general  and  might  be  misleading  in  re- 
gard to  the  matters  in  issue. 
It  is  said  here  by  counsel  that1  under 


changed  since  the  aoth  of  June,  1892,  and  I  this  act  the  jury  go  out  simply  to  see  the 
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premises  for  the  purpose  of  applying  the 
evidence.  Well,  counsel  ought  not  to  be 
too  sure  about  the  matter.  I  know  of 
no  statute  upon  the  books  that  gives  the 
Courts  more  trouble  at  the  present  time 
than  this  one.  The  question  as  to 
whether  the  facts  that  are  ascertained, 
and  the  matters  that  are  seen  by  a  jury 
are  to  be  deemed  or  held  to  be  affirmative 
evidence,  is  one  upon  which  Courts  differ 
and  the  authorities  differ.  There  has 
been  a  great  deal  of  ink  expended  upon 
it,  and  the  effect  that  is  to  be  given  to 
such  a  view  when  a  bill  of  exceptions 
shows  it  to  have  been  had.  But,  without 
discussing  that,  or  passing  upon  it  in  any 
way,  we  simply  say  that  we  think  the 
jury  ought  not  to  have  been  sent  out,  un- 
less the  premises  were  shown  to  be,  or  at 
least,  the  premises  were  in  fact  in  sub- 
stantially the  same  condition  that  they 
were  at  the  time  this  alleged  ditch  was 
dug,  or  the  excavation  made. 

The  whole  testimony  is  not  set  out, 
but  from  time  to  time  evidence  is  ad- 
duced. The  first  exception  is  as  to  this 
question:  "At  the  time  this  was  done, 
(meaning  the  digging  and  excavating, 
or  plowing  and  scraping  by  defendant,) 
you  were  not  living  there,  so  that,  if  any 
one  was  inconvenienced,  it  was  not  your- 
self, but  Mr.  Lewis,  vour  hired  man?" 
This  was  objected,  to  by  plaintiff.  Ob- 
jection overruled  and  admitted.  The 
witness  stated,  "my  husband  was  there 
and  my  hired  man  and  his  family  and  I 
considered  it  an  inconvenience." 

I  don't  see  what  that  had  to  do  with 
the  issues  in  the  case.  The  fact  is,  that 
the  issue  was  simply  this  under  the 
statute:  Whether  the  Supervisor  had 
excavated  or  made  a^ditch  along  a  pub- 
lic highway  in  front  of  any  dwelling 
house,  or  that  house  or  that  yard  or  en- 


trance, and  whether,  having  done  so,  he 
has  filled  it  up  in  the  manner  pointed 
out  by  the  statute;  or,  if  he  had  omitted 
to  so  fill  it,  whether  he  had  done  so  by 
the  consent  of  the  trustees.  It  was  not 
claimed  that  he  had  done  it  by  consent 
of  the  trustees,  and  that  may  as  well  be 
left  out,  so  that  the  two  facts  to  be  treat- 
ed are  whether  he  had  caused  a  ditch  to 
be  dug.  It  was  denied  that  there  was 
any  ditch  dug  at  that  point.  Certainly  if 
the  juy  found  that  he  had  done  so,  and 
that  he  had  not  covered  it  up  in  the  man- 
ner pointed  out  by  the  statute,  then  the 
cause  of  action  accrued  to  the  plaintiff  ;• 
that  is  to  say,  the  Supervisor  forfeited 
the  $25  which  the  statute  authorizes  the 
then  owner  of  the  property  to  recover. 

Now,  that  was  all  there  was  to  >»e  con- 
sidered before  that  jury. 

The  second  exception  was  to  the  ques- 
tion :  "If  there  was  any  inconvenience 
from  this  ditch  as  you-  call  it,  it  was  to 
Mr.  Lewis?"  And  that  was  allowed. 
The  next  question  is,  "Did  your  husband 
ever  ask  your  permission  to  bring  this 
suit?" 

The  property  was  in  the  name  of  the 
wife,  it  seems.  That  question  was  ob- 
jected to  and  the  witness  answered: 
"As  I  have  before  stated,  my  husband 
was  my  agent  to  bring  this  suit  and  I 
though  as  Mr.  Sell  had  done  wrong  it 
ought  to  be  righted.  I  thought  that  he 
had  done  a  mean  trick. " 

Question.  "Didn't  your  husband  say, 
'I  am  going  to  sue  Mr.  Sell  ?"  *  This 
was  objected  to,  overruled  and  plaintiff 
excepted.  Answer.  "I  dont  know  as  he 
did.1' 

Question.  "Did  you  make  the  deposit 
for  costs  in  this  case,  or  do  you  know 
who  made  it  ?M  This  was  also  objected 
to,  overruled  and  exception  taken.    The 
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witness  answered,  "I  suppose  pay  hus- 
band made  it  as  my  agent" 

Did  yon  hire  the  lawyers  in  this  case  V> 
The  witness  answered,  "I  think  my  hus- 
band did  as  my  agent." 

It  is  sufficient  to  say  that  this  is  entirely 
immaterial  and  the  questions  ought  not 
to  have  been  allowed. 

Then  the  next  ques  Jon  is,  '  'Did  you 
sell  this  property,  (meaning  the  premises 
in  question)  before  this  suit  was  com- 
menced "  And  she  answers,  "I  sold  it  to 
Mr.  P.  D.  Tucker  before  this  suit  was 
commenced,  but  not  until  after  the  20th 
day  oif  June  1892." 

Question.  "When  did  you  sell  it  ?" 
Answer.  "I  don't  remember  just  when 
I  sold  it.  I  did  not  place  it  in  my  mind, 
but  it  was  a  good  while  after  this  plowing 
and  scraping  was  done. ' ' 

Question.  "Did  you  own  the  land 
when  you  brought  this  suit?"  Answer.  "I 
think  it  was  sold.  We  sold  it  to  Mr. 
Tucker  after  this  plowing  and  scraping 
was  done  as  I  have  already  said." 

The  point  that  the  counsel  was  aiming 
at  was  this,  that  suit  must  be  brought  by 
the  owner  of  the  property  at  the  time 
the  suit  was  brought.  As  to  \hat  we  hold 
that  the  cause  of  action  arose  at  the  time 
the  action  was  performed  and  the  pro- 
perty was  vested  in  her,— in  this  plaintiff 
and  was  hers ;  it  was  not  transferred  to 
anybody. 

We  come  now  to  the  10th,  exception 
and  I  may  as  well  say  that  these  ques- 
tions, were  all  .objected  to. 

Question.  "  Did  yon  hire  the  lawyers 
in  this  suit  ?  (This  question  was  addrei 
ed  to  the  husband.)  Answer.  "I  was 
my  wife's  agent  to  bring  this  suit  and 
hired  them. 

Question.    "  Did  you  deposit  the  seen 


rity  for  costs  in  this  case?"    Answer.    '  'I, 
for  my  wife,  put  up  some  money." 

Question.  "  Did  you  strike  the  jury  in 
this  case?"    Answer.    "Yes." 

Question.  "  Did  your  wife  •  own  that 
land  since  March  or  April  of  1893  ?' '  Ans- 
wer. ' '  She  has  not  owned  it  since  March 
or  April  of  1893." 

For  the  same  reason  that  I  have  already 
stated,  this  was  improper. 

Question.  "  Is  it  not  a  fact  that  you 
have  been  stirring  up  trouble  in  your 
neighborhood  for  20  years  or  more?" 
Answer.     "  No  sir,  it  is  not  a  fact. " 

Question.  "  Did  you  not  have  trouble 
with  Mr.  Tames  Park?"  Answer.  "I 
did  have  some  trouble  with  him." 

Question.  ' '  Have  you  not  had  trouble 
with  Mr.  Chapin?"  Answer.  "I  once* 
had  to  sue  Mr.  Chapin." 

Question.  "  Did  you  not  have  trouble 
with  Mr.  S.  A.  Bunas?"  Answer.  "I 
don't  know  as  I  did." 

Question.  "  Did  you  have  trouble  with 
Mr.  Morgan?"  Answer.  <%  Morgan  and 
I  may  have  had  some  difficulty." 

Question.  "  Did  you  have  trouble  with 
a  Mr.  Wiatt  ?' '  Answer.  • '  I  don't  know 
as  I  did." 

Question.  ' •  Did  you  have  trouble  with 
Mr.  Denslow ?"    Answer.     "  I  did  not." 

Question.  ' '  Did  you  have  trouble  with 
Mr.  Lewis?"  Answer.  "  I  did  not  have 
tronble  with  Mr.  Lewis." 

Question.  ' '  Did  you  have  trouble  with 
the  Presbyterian  Church  at  Olena?" 
Answer.  "  I  applied  to  the  Presbyterian 
Church  for  a  letter,  and  it  was  refused  me 
and  I  went  to  the  Methodist  Church  with- 
out one." 

We  know  of  no  light  that  these  ques- 
tions and  answers  could  throw  upon  the 
matter  at  issue  before  the  court  and  jury. 
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It  certainly  does  nut  show  that  there  was 
or  was  not  any  ditch  excavated  or  dug. 

We  come  now  to  ths  23rd,  exception — 
the  next  in  order : 

Question .  * '  Did  yon  plow  or  scrape  out 
the  dirt  intentionally  or  wilfully  or  mali- 
ciously ?' '  (This  question  is  to  th e  super- 
visor himself.)  Answer.  "  No,  I  did 
not.    I  done  it  for  the  good  of  the  road." 

Question.  "What  was  the  condition 
of  the  road  and  surroundings  and  circum- 
stances of  the  same  in/front  of  the  Erns- 
berger  property  on  June  20th,  1892,  and 
shortly  prior  to  that  time?"  Answer. 
"  The  road  was  hollowed  out  so  that  the 
water  ran  down  from  Krnsberger's  yard 
and  ilane  onto  the  highway.  When*  the 
milk-stand  stood  there  was  a  sort  of  ham- 
mock which  had  to  be  removed.*' 

Question.  "What  effect' did  it,  (the 
water)  have  upon  the  road?"  Answer. 
"It  washed  it  out.'1  "  I  plowed  and 
scraped  it  out,  or  had  myison,  Tom  and 
Grant  Olney  do  it,  into  the  road.  I  level- 
ed it  up  nicely  like  an  onion  bed.  I  in- 
tended to  fill  and  level  the  road  up  right 
away,  but  I  was  taken  sick  immediately 
after  it  was  done,  and  came  very  near 
dying.  So  I  had  to  wait  a  week  or  so  be- 
fore doing  it" 

First,  whether  it  was  done  maliciously 
or  not.  The  reason  that  that  question 
was  put  by  counsel  was  that  the  bill  Of 
particulars  stated  that  it  had  been  done 
wilfully  and  maliciously.  That  was  not 
necessary  to  an  action  in  recovering  a 
penalty  and  the  whole  matter  should  be 
treated  »as  surplusage  and  the  question 
whether  it  was  done  maliciously  should 
not  have  been  brought  into  the  case,  we 
think. 

It  was  a  case  where  there  could  be  no 


punitive  damages,  but  simply  to  recover 
$25  penalty. 

The  question  in  regard  to  what  was 
done  at  that  point  was  proper  to  show 
whether  there  was  a  ditch  dug  there  and 
what  excavation  was  made,  but  his  object 
and  purpose  in  doing  it  was  not  a  mater- 
ial matter.    As  I  have  already  stated,  he 
had  the  right,  if,  in  his  judgment,  he 
thought  it  was  necessary  to  do  it,  to  put 
a  ditch  by  the  side  of  the  road;  he  had 
the  right  to  excavate  there.     It  was  his 
duty  to  do  it  and  perhaps  in  the.  preced- 
ing section  of  the  statute,  it  would  require 
him  to  do  it.    But  that  is  not  the  gist  of 
the  statute ;  that  is  not  the  purpose  for 
which  the  change  was  made     The  statute 
allows  this  excavation  to  be  made, — these 
ditches  to  be  dug  for  the  water  to  be  car- 
ried off  from  the  roadside.     What  it  re- 
quires to  be  done  is,  that  there  shall  be  a 
replacing  or    a  covering   of  the  ditch, 
either  by  putting  in  tile,  or  else  by  put- 
ting on  a  sufficient  covering  so  that  a 
party  shall  haye  the  same  access  to  his 
property  that  he  had  before.    That  is  the 
whole  force  and  effect  of  the  amendment 
to  the  statute  and  the  object  and  purpose 
of  it. 

It  was  right  to  have  that  done,  unless 
the  township  trustees  in  their  judgment 
should  order  the  work  to  be  done  without 
the  refilling,  or  tiling  or  covering. 

Some  questions  were  asked  here  as  to  ~ 
the  effect  upon  the  road  Ac.  which  are 
not  in  our  judgment  material.    The  ques- ' 
tion  was  whether  he  did  in  fact  dig  a 
ditch  there  at  that  point,  and  the  next 
question  is  whether  he  had  covered  it. 

I  come  now  to  a  series  of  questions  that 
were  put  to  parties,  and  there  are  quite  a 
number  of  them,  but  they  are  of  the  same 
import  and  effect.  They  are  something 
like  this :    The  witness  says,  "  I  saw  the 
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place  in  question  where  the  roadside  in 
front  of  the  Broiberger  house  had  been 
plowed  and  scraped  out.  I  saw  it  alter  it 
was  done.  I  was  acquainted  with  the 
aorroanding  ground  there."  Here  wit- 
ness described  the  appearance  of  the  road 
and  the  ditch  and  gave  all  the  facts  con- 
nected with  it  at  the  place  where  the 
plowing  and  scraping  was  done  by  Sell. 

The  question  was  asked  him  whether 
there  was  any  *  open  ditch  after  the  plow- 
ing and  scraping  had  been  done  which 
was  objected  to  and  the  objection  over- 
ruled and  exception  taken. 

We  are  clearly  of  the  opinion  that  that 
class  of  testimony  is  not  admissible  in  the 
case.  That  is  to  say,  the  concluding  pert 
of  it-  It  was  proper  for  the  witness,  if  he 
saw  the  place  at  the  time,  or  immediately 
after  the  work  had  been  done,  to  state 
that  he  saw  it  at  that  point  and  describe 
it  to  the  jury  and  then  stop.  We  know 
of  no  rule  of  law,  or  any  decision  that  au- 
thorises a  witness,  not  bring  a  profes- 
sional or  an  expert,  but  in  ordinary  facts 
of  this  kind,  to  go  forward  and  state  that 
that  which  he  saw  was  either  a  ditch,  or 
was  not  a  ditch  when  that  is  the  very 
question  at  issue.  That  is  a  question  for 
the  jury  to  decide.  After  he  had  stated 
the  facts  he  had  seen  and  described  the 
full  particulars,  the  jury  were  to  pass  up- 
on the  question  as  to  the  result. 

If  I  am  correct  in  my  recollection,  that 
covers  all  the  leading  points,  at  least,  all 
that  are  made  in  the  case,  and  it  follows 
from  what  I  have  said  that  the  judgment 
of  the  Court  of  Common  Pleas  reversing 
the  judgment  of  the  justice  will  be  affirm- 
ed by  this  court. 

Andrews  Bros,  attorneys  for  plaintiff  in 
error. 

G.  R.  Craig,  A.  M.  Beattie,  attorneys 
for  defendant  in  error. 
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Tha  Brilliant  Novalty  Billiard  Tabla  InftHnga. 
mant. 

An  Injunction  Will  not  Lla  Against  Mara  Mto- 
rapraMn  tatl  on . 

1 68 1.     Rothschilds  Sons'  Com- 
pany vs  the*  Brunswick-Balke-Col- 
lender  Company. 
Shauck,  J. 

A  majority  of  the  Court  think 
the  judgment  of  the  Superior  Court 
should  be  modified  to  the  extent 
that  {he  Rothschilds  Sons'  Company 
should  be  restrained  from  publish- 
ing the  matter  relating  to,  the  Bril- 
liant Novelty  Billiard  Table  on 
page  83  of  their  catalogue.  Witness 
Friend,  at  page  47  of  bill,  testified 
that  to  his  personal  knowledge  he 
has  seen  tables  of  this  style  and  de- 
sign, with  the  name  of  Rothschilds 
Sons'  Company  on  them,  which 
were  not  the  tables  of  the  defend- 
ant in  error,  but  were  made  by 
other  manufactures  in  imitation  of 
the  defendant's  table.  This,  we 
think,  is  clear  proof  of  an  injury  to 
the  property  right  of  defendants. 
It  shows  the  Rothschilds  Sons' 
Company  to  have"  sold  tables  rep- 
resenting them  to  be  the  Brilliant 
Novelty  Table,  which  was  the  de- 
fendant's table,  which  tables  were 
not  made  by  the  defendants,  but 
which  were  made  in  imitation  there- 
of by  Rothschilds.  Thus  the  pur- 
chasers were  deceived  and  the  de: 
fendants  injured,  and  this  may  have 
been  brought  about  by  the  adver- 
tisements referred  to.  It  was  cal- 
culated to  do  it. 

As  to  the  other  matters  enjoined, 
the  proof  Wholly  fails  to  show  any 
facts  corresponding  with  the  above. 

As  to  the  advertisement  on  page 
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80,  where  they  give  a  cut  of  Han- 
nah &  Hogg's  saloon  in  Chicago,  it 
appears  from  the  evidence  of  Mr. 
Hogg  that  it  bears  no  resemblance 
to  their  saloon,  the  tables  of  which 
were  made  by  the  defendants. 

There  is  not  a  particle  of  evi- 
dence that  tends  to  show  that  any 
injury  has  been,  or  mil  be,  caused 
defendants  by  this  advertisement. 
It  is  true  that  it  is  a  piece  of  bare- 
faced and  wonderful  lying  on  the 
part  of  Rothschilds  Sons'  &  Co. ; 
but  lying  does  not  always  benefit 
the  one  engaged  in  it,  or  injure  the 
one  intended  to  be  injured  ;  and,  as 
we  understand  the  law  to  be,  there 
must  be  something  more  shown, 
before  the  party  is  entitled  to  relief, 
than  mere  lying  being  indulged  in. 

To  the  same  effect  is  the  evi: 
dence  in  regard  to  the  Manhattan 
Table,  on  page  83.  There  is  no 
evidence  that  plaintiffs  in  error  are 
selling,  or  offering  to  sell,  tables 
'  made  by  them  in  imitation  of  de- 
fenders' table.  They  claim  to  be 
the  originators  of  this  table.  The 
evidence  clearly  shows  this  to  be  a 
miserable  lie,  made  without  reason 
or  excuse.  The  property  right  of 
the  defendants  in  this  table  is  to 
prevent  others  from  selling  or  of- 
fering to  sell  tables  under  this 
name  or  design,  which  in  fact  were 
not  made  by  defendants,  but  which 
were  made  by  others  in  imitation 
thereof,  but  it  does  not  embrace  the 
right  to  prevent  any  one  from  lying 
about  it  by  means  of  an  injunction. 

The  same  may  be  said  in  regard 
to  the  advertisement  on  page  84,  in 
regard  to  Simonis  cloth.  They 
claim  to  import   all  the  genuine 


Simonis  cloth  imported  into  this 
country,  whereas  the  evidence 
shows  that  they  did  not  import 
any.  Neither  does  the  defendant ; 
but  the  evidence  shows  that  the  de- 
fendant buys  ninety  per  cent,  of  all 
that  is  imported  into  this  country. 
It  seems  to  us  that  this  is  a  harm- 
less lie  in  the  eyes  of  the  law,  as 
far  as  defendant  is  concerned,  al- 
though a  reckless  and  senseless  one 
to  tell. 

To  the  same  effect  are  the  adver- 
tisements of  the  Eclipse  lamps  and 
cushions.  They  are  simply  lies, 
made  out  of  whole  cloth,  and  for 
no  apparent  purpose,  for  the  evi- 
dence fails  to  show  that  the  plain- 
tiffs are  selling,  have  sold,  or  are 
about  to  sell,  any  of  these  articles 
as  the  defendant's,  when  in  face  they 
are  not. 

Besides,  the  evidence  of  defend- 
ants is  to  the  effect  that  they  have 
virtually  no  competition  in  this 
country  in  their  line  of  business. 

Only  one  ot  the  witnesses  runs  a 
billiard  table  bearing  the  mark  of 
the  plaintiffs,  and  all  of  the  billiard 
experts  who  are  familiar  with  bil- 
liard tables  and  makers,  never 
heard  of  the  plaintiffs,  except  as 
disclosed  to  them  by  the  production 
of  the  plaintiff's  advertisement. 
No  damage  seems  to  have  resulted 
to  defendant's  business;  and  it  does 
not  seem  to  us  very  probable  that 
it  will  through  such  shameless  ly- 
ing as  this.   ' 

Judge  Schauck  thinks  the  judg- 
ment should  stand  as  it  is. 

D.  Heinsheimer  and  Wm.  L. 
Avery  for  plaintiff  in  error. 

Howard  Douglass  and  Kittredge, 
Wilby  &  Simmons  for  the  Bruns- 
wick-Balke-Collender  Co.— (Court 
Index,  July  26,  1894.)    , 
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(Third  Circuit,  Hancock  County  Circuit  Court. 
May  Term,  1894.  Before  Moore,  CJ.;  Seney  and 
Day,  J.  J.) 


The  Meridian  National  Bank  of 
Indianapolis,  Indiana,  vs  Thomas 
H.  McConica,  William  B.  Ely,  Wal- 
ter L.  Chubhuck,  et  al.  On  appeal 
from  the  Court  of  Common  Pleas 
of  Hancock  County. 


A  judgment  rendered  against  the  licensee  hi  a 
county  where  an  oil  well  1*  located,  said  well  be- 
ing operated  by  the  licensee,  under  what  i«  de- 
nominated an  oil  lease,  creates  no  lien  in  favor 
of  the  judgment*  creditor. 

An  execution  iaaued  upon  a  judgment  against 
a  licensee,  can  not  be  levied  upon  an  oil  well,  op- 
erated by  aaid  licensee, under  what  are  denomin- 
ated oil  leases,  ao  as  thereby  to  create  a  lien. 

The  remedy  of  a  creditor  to  reach  the  interest 
of  a  licensee,  in  what  are  denominated  oil  lenses, 
is  by  action  under  section  5*64  of  the  Revised 
Statute*  of  Ohio. 

A  real  estate  Mortgage  duly  recorded,  doe*  not 
create  a  Hen  in  favor  01  the  mortgagee,  upon  the 
interest  of  a  licensee  in  what  are  denominated 
oil  leaaea. 

Query — Are  such  oil  lease*  the  subject  of  a 
chattel  mortgage  ? 

As  between  individual  and  partnership  credi- 
tors, there  must  be  a  partnership  in  kact. 
Otherwise  the  property  held  would  be  treated  as 
individual  property,  unless  the  law  of  estoppel 
intervenes. 

This  partnership  in  fact  is  determined  and  de- 
pended upon  the  intention  of  the  persons  sought 
to  be  charged  as  partners. 

Senby,  J. 

This  action  as  presented  by  the 
facts  as  alleged  in  the  pleadings,  is 
one  for  the  marshalling  of  various 
liens;  the  liens  as  claimed  grow- 
ing out  ot  the  acts  of  the  parties  as 
well  as  by  operation  of  law.  Incid- 
entally to  the  establishment  of  the 
various  liens,  and  upon  which,  if 
they  have  any  validit}'  in  law  the 
liens  depend,  is  the  question 
whether  the  property,  or  the  money 
arising  from  the  sale  of  the  property, 
is  the  property  of  a  co-partnership 
firm,  or  is  the  individual  property 
of  the  different  memlpers  composing 
the  firm.  While  these  are  probably 
the  only  issues  tendered  by  the 
pleadings,  the  undisputed  material 
facts  in  the  case,  as  disclosed  by  the 


evidence,  presents  another  question 
arising  from  equitable  principles; 
not  depending  upon  the  doctrine  of 
liens,  as  known  to  the  law,  but  up- 
on the  right  of  partnership  creditors 
to  be  first  paid  out  of  the  partner- 
ship property  or  funds. 

From  the  kind  and  character  of 
the  property,  whether  it  is  co-part- 
nership property  or  not,  from  the 
kind  and  character  of  the  various 
claim  liens,  whether  they  are  liens 
or  not,  from  the  lack  of  averments 
in  the  pleading,  from  the  lack  of' 
testimony  in  the  case,  it  has  caused 
the  Court  considerable  trouble  to 
arrive  at  a  conclusion,  so  that  exact 
justice  may  be  done  between  the 
parties,  that  justice  to  be  measured 
alone  by  legal  and  equitable  princi- 
ples. From  what  had  been  disclos- 
ed upon  the  trial,  it  appears  to  a 
majority  of  the  Court  there  are  other 
undisclosed  facts  which,  if  disclos- 
ed, might  change  the  rights  of  the 
parties. 

Be  thai  as  it  may  it  is  the  duty  of 
the  Court  to  dispose  of  the  case  as 
it  is,  and  not  as  it  might  have  been. 

On  the  20th  of  June,  1890,  A.  R. 
Lafferty  and  E.  A.  Townley  grant- 
ed unto  defendant,  W.  B.  Ely,  his 
heirs  or  assigns,  for  a  valuable  con- 
sideration, all  the  oil  and  gas  in  and 
under  certain  described  premises, 
together  with  the  exclusive  right  to 
enter  thereon  for  the  purpose  of 
drilling  and  operating  for  oil,  gas  or 
water;  to  erect,  maintain  and  re- 
move all  structures,  pipe  lines  neces- 
sary for  the  production  and  storage 
of  oil,  gas  or  water,  upon  the  fol- 
lowing terms : 

W.  B.  Ely  agrees  to  drill  a  well 
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upon  said  premises  within  thirty- 
seven  days  from  this  date;  should 
Ely  fail  to  so  drill,  then  this  instru- 
ment to  be  null  and  void.    Should 
oil  be  found  in  paying  /quantities 
upon  the  premises,  Ely  agrees  to 
deliver  to  Lafierty  and  Townley, 
one-sixth  part  of  all  the  oil  pro- 
duced and  saved  from  said  premises. 
Should  any  well  or  wells  produce 
two  hundred  or  more  barrels  a  day,< 
then  Lafterty  and  Townley  should 
/receive  one-third  of  the  oil  thus 
produced.     All  rights  under  this 
agreement  shall  end  in  twelve  years 
from  this  date,  or  as  soon  as  Ely,  or 
his  heirs  or  assigns,  have  abandoned 
or  cease  to  operate  the  same,  for  a 
period  of  six  months  (other  condi- 
tions are  mentioned  in  this  instru- 
ment that  is  not  necessary  to  notice;) 
On  the  26th  day  of  August,  1890, 
the  said  W.  B.  Ely,  for  a  valuable 
consideration,assigned  and  transfer- 
red, by  a  written  endorsement  en- 
dorsed thereon,  one-third  of  his  in- 
terest in  said  written  instrument  to 
the.  defendant,  T.  H.   McConica, 
and  one-third  of  his  interest  in  said 
written  instrument,  to  the  defend- 
ant, W.  B.  Chuhbuck. 

The  instrument  with  the  endorse- 
ments thereon,  was  duly  recorded 
by  the  recorder  of  Hancock  County, 
Ohio,  in  a  book  kept  in  the  Record- 
er's office  for  that  purpose. 

Upon  the  threshold  of  the  case, 
and  upon  which  must  be  built  the 
respective  rights  of  the  different 
parties  herein,  is  the  determination 
of  the  legal  character  of  this  writ- 
ten instrument. 

This  Court  held  in  the  case  of 
Harrington,  et  al,  vs  IVfod,  6th  C. 


C.  Report,  page  330,  that  the  con- 
struction to  be  given  to  this  class  x>f 
instruments  was: 

•'That  they  are  not  strictly  a 
lease,  but  a  license  coupled  with  a 
conditional  grant,  conveying  the 
grantor's  interest  in  a  gas  well." 

The  Sixth  Circuit  Court  held,  in 
the  case  of  The  Ohio  Oil  Co.,  vs  The 
Toledo,    Findlay     and   Springfield 
Railroad  Company,  reported  in  the 
Fourth  C   C.  Reports,  page  215: 
"  That  these  leases  are  in  the  nature 
of  an  incorporeal  hereditament;  that 
strictly  speaking,  it  is  not  a  right  in 
the  land  as  such,  but  a  right  to  en- 
ter upon  the  land,  to  sink  its  wells, 
and  to  take  from  underneath  the 
soil,  such  oil  as  it  may  find ;  to  take 
it  from   the  land,  and  to  render  a 
portion  of  it  to  the  land  owner;  the 
remainder  to  -becofiie  its  own,  to 
dispose  of  it  as  it  sees  fit."  - 

Tfce  Supreme  Court  of  Ohio  in 
the  case  of  Brick  Company  vs  Pond, 
38  O.  S.  Page  65  held  as  follows : 
"A  by  an  agreement  in  writing, 
leased  to  B.  all  the  clay  that  is  good 
No.  1  fire  clay  on  his  land  describ- 
ed, for  a  term  of  ^hree  years,  sub- 
ject to  the  condition  that  B.  shall 
mine,  or  cause  to  be  mined,  or  pay 
for  not  less  than  2,000  tons  of  clay, 
every  year,  and  shall  pay  therefor 
twenty-five  cents  per  ton  for  every 
ton  of  clay  monthly  as  it  is  taken 
away; 

"  Held,  that  this  was  a  contract, 
which  gave  B.  the  exclusive  right 
to  mine  and  remove-  all  the  good  . 
No.  1  fire  clay  that  was  on  the  land, 
and  not  a  lease  of  the  land  itself." 

The  only  difference  between  the 
case  at  bar,  and  the  one  cited  from 
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38  O.  S.  is,  in  the  case  at  bar,  the 
contract  was  for  all  the  6\\  contain- 
ed in  the  land;  in  the  38th  O.  S.  it 
is  for  all  the  fire  clay  contained  in 
the  land  of  a  certain  quality.  We 
quote  from  the  opinion  of  Johnson, 
Judge,  as  found  in  38th  O.  S.,  page 

"The  exclusive  right  to  posses- 
sion of  the  land,  as  far  as  it  was 
necessary  to  mine  and  remove  such 
clay  was  granted.  This  was  not  an 
exclusive  possession  of  the  whole 
tract,  but  only  for  mining  purposes. 
The  ownership  of  the  land,  with  the 
right  to  the  possession  of  the  same, 
subject  only,  to  the  right  of  posses- 
sion for  the  purpose  of  mining  and 
removing  the  clay,  was  in  the  own- 
er. This  was,  therefore,  a  contract, 
for  the  privilege  of  mining  and  re- 
moving the  kind  of  fire  clay  specifi- 
ed, as  distinguished  from  a  lease  of 
the  land." 

Dpes  the  fact  that  it  was  clay,  in 
stead  of  oil,  change  the  character  of 
its  mining  properties  ?    It  'was  held 
in  1 10  Penn,* page  317,  as  follows: 

"  Petroleum,  it  is  a  mineral  sub- 
stance, obtained  from  the  earth,  by 
a  process  of  mining,  and  lands  from 
which  it  is  obtained,  may  with  pro- 
priety, be  called  mining  lands." 

Frontf  these  authorities  it  must  be 
held  that  the  written  instrument  in 
the  case  at  bar,  is  not  a.  lease  of  the 
land^but  simply  a  contract,  coupled 
with  the  license  or  grant,  to  obtain 
possession  of  the  land,  for  the  pur- 
pose of  the  contract  Its  .sole  and 
only  reference  to  the  land,  is  the 
license  to  take  possession. 

On  the  13th  day  of  April,  1891, 
the   defendants,  Thomas   H.  Mc- 


Conica,  Wm.  B.  Ely  and  W.  L. 
Chubbuck,  executed  and  delivered 
to  Sylyester  Finch,  David  E.  Batch- 
ley  and  A.  J.  Ferrell,  partners  as  S. 
Ms  Finch  &  Co.,  a  written  instru- 
ment/ whereby  they  granted,  sold, 
assigned,  transferred  and  conveyed 
to  Finch  &  Co.  all  their  interests  in 
the  written  instrument  executed  by 
A.  R.  Lafferty  and  E.  A.  Townley, 
to  Wm.  B.  Ely,  on  the  20th  day  of 
June,  1890,  as  before  stated,  to- 
gether with  three  derricks,  three  oil 
wells  complete  including'  casing, 
rods  and  everything  going  to  make 
up  a  complete  outfjjt  to  said  wells, 
including  three  stationary  steam- 
engines,  two  boilers,  four  250  bbl. 
tanks,  3,500  ft.  of  steam  pipe  line, 
and  all  connections  and  fittings  and 
all  dther  personal  property,  belong- 
ing to  said  grantors,  now  on  the 
said  premises  hereinbefore  describ- 
ed; also  one  derrick,  6ne  boiler,  one 
engin^,  one  string  tubing  (1,250  ft.) 
one  string  casing  (420  ft.) ;  one  car-  * 
penter  rig  complete,  one  strong 
sucker  rod,  and  one  250  bbl.  tank. 

The  condition  contained  in  said 
written  instrument  or  grant  was: 

"  That  whereas  the  said  Thomas 
H.  McConica,  William  B.  Ely  ?nd 
Walter  L.  Chubbuck,  have,  as  part- 
ners under  the  iirm  name  of  Mc- 
Conica, Ely  and  Chubbuck,  execut- 
ed in  such' firm  name",  and  delivered 
to  said  S.  M.  Finch  &  Co.  their  cer- 
tain '  promissory  note,  dated  April 
11,  1 89 1,  in  the  sum  of  Two  Thou* 
sand  Dollars,  due  and  payable  on  or 
before  the  nth  day  of  April,  1892, 
and  have  further  agreed  that  they 
will  operate  all  said  wells  in  a  safe 
and  prudent  manner,  and  at  the  end 
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of  each  month,  render  a  just  ac- 
count, of  the  expenses  of  such 
operation,  of  said  wells,  including 
removing  property,  and  drilling 
said  wells,  and  deduct  said  expense 
which  shall  be  paid  to  them,  all  the 
balance  or  net  earnings  of  said  wells, 
shall  be  retained  by  grantees  here- 
in, and  applied  to  the  payment  and 
liquidation  of  said  note,  and  sliall  be 
credited  on  the  same  each  month, 
as  said  payments  are  made.  The 
oil  shall  be  run  to  the  credit  of  the 
grantee.  •  Now  if  the  said  McConica, 
Ely  and  Chubbuck,  or  any  of  them, 
their  heirs  or  assigns,  shall  truly 
pay  or  cause  to  be  paid,  said  pro- 
missory note,  with  interest  when 
the  same  shall  become  due  and  pay- 
able, and  shall  keep  and  perform 
the  covenents  and  agreements  above 
contained,  on  their  part  to  be  per- 
form and  kept,  according  to  the  in- 
tent and  meaning  thereof,  then  this 
mortgage  shall  be  void;  otherwise 
to  be  and  remain  in  full  force  and 
virtue  in  law." 

This  instrument  in  writing,  was 
duly  recorded  as  a  real  estate  mort- 
gage, and  was  duly  filed  and  record- 
ed as  a  chattel  mortgage.  The 
note  mentioned  and  described  in 
this  instrument  in  writing,  .before 
its  maturity,  was  duly  assigned  and 
transferred  by  the  said  S.  M.  Finch 
&  Co.  to  the  Meridian  National 
Bank,  which  it  now  holds  and  asks 
that  the  instrument  in  writing, 
securing  it,  be  foreclosed. 

After  the  execution  and  de- 
livery of  this  instrument,-  to 
Finch  &  Co.,  Finch  &  Co.  took 
possession  of  the  premises,  and 
these  various  chattels,  operated  the 


oil  wells  upon  said  premises,  and 
received  in  money  from  the  sale  of 
the  products  of  these  wells,  more 
than  enough  to  pay  said  note,  after 
deducting  the  expense  incidental  to 
the  operating  of  said  wells. . 

The  money  realized  by  Finch  & 
Co.  in  the  operation  of  said  wells, 
was  paid  by  them  in  a  great  part  to 
the  creditors  of  the  firm  of  McCon- 
ica, Ely  and  Chubbuck;  only  a 
small  part' being  paid  upon  this 
note.  The  payment  was  made  with 
the  knowledge  and  under  the  ex- 
press direction  of  McConica,  Ely 
and  Chubbuck. 

After  this  action  was  commenced, 
and  after  this  money  was  realized, 
by  Finch  &  Co.  the  Court  of  Com- 
mon Pleas  appointed  a  receiver, 
who,  since  his  appointment,  has 
been  operating  said  wells,  and  has 
in  his  hands,  by  virtue  of  said  opera- 
tion, a  large  sum  of  money  for  dis- 
tribution. 

<  The  Meridian  National  Bank, 
under  this  state  of  facts,  claim  a 
lien  upon  these  oil  wells,  the  chat- 
tels connected  therewith,  and  the 
proceeds  arising  from  the  sale  of  the 
oil,*  made  by  the  receiver;  have 
they  such  a  lien  ? 

So  far  as  this  security  is  con- 
cerned, The  Meridian  National 
Bank,  stands  in  the  shoes  of  Finch 
&  Co.  If  Finch  &  Co.  could  not 
claim  a  lien  by  virtue  of  these  facts, 
neither  can  The  Meridian  National 
Bank.  As  we  have  seen  from  the 
case  cited  in  the  28th  O.  S.,  the  in- 
terest of  Thomas  H.  McConica, 
Wm.  B.  Ely  and  Walter  L.  Chub- 
buck, is  an  interest  in  the  contract, 
and  not  an  interst  in  the  land.    So 
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that  this  instument  in  writing,  re- 
corded as  a  real  estate  mortgage, 
created  no  lien.  Query,  can  this 
contract  be  the  subject  of  a  chattel 
mortgage,  so  as  to  create  a  lien  ?  If 
it  can,  the  condition  of  it  provides 
that  when,  with  the  operation  of 
the  oil  wells,  after  deducting  ex- 
penses, enough  money  is  realized 
to.  satisfy  this  note,  the  mortgage  is 
void.  Enough  was  realized,  hence 
the  .security  is  void  by  its  terms,  un* 
less  the  direction  of  the  firm  of  Mc- 
Conica,  Ely  &  Chubbuck  apply  the 
money  thus  realized  to  other  firm 
debts,  changes  it.  The  security  is 
that  of'  Thomas  H.  McConica, 
Wm.  B.  Ely  and  Walter  L.  Chubbuck 
and  not  the  security  of  the  firm  of 
McConica,  Ely&  Chubbuck.  When 
Finch  &  Co.  consented  and  applied 
the  mctoey  thus  realized  to  other 
firm  creditors,  in  preference  to  ap- 
plying it  to  their  own  security, 
in  equity  they  waived  or  re- 
leased their  security,  upon  the 
plain  principal  of  equity,  that 
by  their  act,  it  tends  to  defeat 
the  other  creditors.  At  this  point 
another  equitable  principle  may  be 
pertinent,  although  not  pleaded, 
and  that  is  this,  the  doctrine  of  sub- 
rogation. The  claims  that  were 
paid  by  Finch  &  Co.  in  preference 
to  their  own,  were  the  claims  of 
McElwaine  &  Co.,  and  Solomon 
Funk,  which  claims  were  for  ma- 
terials furnished,  for  these  oil  wells, 
and  which  is  claimed  were  prior 
liens  to  this  lien  of  Finch  &  Co.,  by 
reason  of  McElwaine  &  Co.  and 
Solomon  Funk,  perfecting  a  me- 
chanic's lien  under  the  Statutes  of 
Ohio.  The  question  thus  arises, 
had  they  valid  mechanic's  liens? 
In  the  case  of  McElwaine  &  Co. 


the  first  item  of  account  is  dated 
Aug.  29,  1890,  $475.  The  second, 
third  and  fourth  items  of  account 
are  dated  Dec.  nth,  $205.55;  Dec. 
13.  $210.31;  Dec;-  14,  $43.97;  Dec. 

3°>  $183.31;  Jan.  10,  1891,  $ . 

The  lien  was  filed  for  record  May 
7th,  so  all  these  items  were  furn- 
ished with  the  exception  of  the  last 
item,  more  than  four  months  prior 
to  the  filing  of  the  same  for  record. 

In  the  case  of  Solomon  Funk, 
the  same  condition  exists. 

On  account  of  the  date  at  which 
these  items  were  furnished, 
the  date  of  the  filing  of 
the  lien,  does  the  fact 
that  one  of  the  items  was  furnished 
within  the  four  months,  preserve 
th£  lien,  as  to  the  ether  items.  We 
think  not. 

We  cite  the  case  of  Chateau  el  al. 
vs  Thompson  &  Campbell,  2  O.  5., 
prge  114.  A  part  of  the  syllabus 
of  the  case  reads: 

"But  where  they  are  furnished 
for  different  purposes  (materials)  or 
where  there  are  intervals  of  time  in 
the  account,  so  long  that  it  can  not 
with  propriety  be  called  one  ac- 
count, there  is  not,  in  the  absence 
of  an  entire  contract,  a  lien  for 
the  whole  from  the  date  of  the  first 
article  furnished.  The  items  in 
such  case,  will  be  regarded  as  form- 
ing one,  two  or  more  distinct  ac- 
counts." 

So,  we  hold  (a  majority  of  the 
Court,)  that  the  Meridian  National 
Bank  has  no  lien  so  far  as  the  lien 
is  claimed,  by  virtue  of  the  mort- 
gage described  in  the  petition. 

On  the  29th  day  of  April,  1891, 
the  firm  of  Shaw,  Kendall  &  Co., 
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recovered  a  judgment  before  a  J.  P. 
against  the  firm  of  McConica,  Ely 
&  Chubbuck,  and  on  tfie  6th  day 
of  May,  1891,  they  caused  a  tran- 
script of  said  judgment  to  be  filed 
with  the  Clerk  of  the  Court,  which 
judgment  was  assigned  to  the  de- 
fendant, The  Buckeye  Supply   Co. 

On  the  13th  day  of  July,  1891, 
The  Buckeye  Supply  Co.  obtained 
a  judgment  in  the  Court  of  Com- 
mon Pleas  of  Hancock  Co.,  Ohio, 
against  the  defendants,  Thomas  H. 
McConica,  William  B.  Ely  and 
Walter  L.  Chubbuck,  as  partners 
udder  the  firm  name  of  McConica, 
Ely  &  Chubbuck, 

On  the  6th  day  of  May,  1891,  the 
Buckeye  Oil- Well  Supply  Co.  re- 
covered a  judgment  against  Mc- 
Kinnis/  McConica  &  Co.  before  a 
J.  P.  and  on  the  nth  day  of  June, 
1 89 1,  they  caused  a  transcript  to 
be  filed  with  the*  Clerk  of  the  Court, 
that  the  defendant,  Thomas  Mc- 
Conica, was  a  member  of  said  firm 
of  McKinpis,  McConica  &  Co.  and 
that  the  Buckeye  Supply  Co.  is  the 
owner  of  said  judgment' 

On  the  13th  day  of  July,  1891, 
The  Buckeye  Oil  Well  Supply  Co. 
recovered  a'  judgment  against  .the 
partnership  of  McConica,  Ely  & 
Bicknell,  by  the  consideration  of 
the  Court  of  Common  Pleas,  of 
Hancock  County,  Ohio;  that  the 
Buckeye  Supply  Co.  is  the  owner 
of  said  judgment ;  that  the  defend- 
ant, Thomas  H.  McConica,  was  a 
member  of  said  partnership  firm  of 
McConica,  Ely  &  Bicknell, 

Such,  in  affect,  is  the  claim  lien 
of  The  Buckeye  Supply  Co.  Do 
these  facts  create  a  lien  so  far  as 


the  property  or  money  in  question 
is  concerned  ?  They  are  either  the 
property  of  T.  H.  McConica,  Wm. 
B.  Ely  and  Walter  L.  Chubbuck  as 
individuals,  or  the  property  or 
monies  of  the  co-partnership  firm 
of  McConica,  Ely  &  Chubbuck, 
and  fe  judgment  against  the  firm  of 
McKinnis,  McConica  &  Co.  and 
against  the  firm  of  McConica,  Ely  & 
Bicknell,  does  not -create  a  lien  up- 
on the  property  of  the  firm  of  Mc- 
Conica, Ely  &  Chubbuck,  or  the 
individual  members  of  this  firm;  al- 
though it  may  be  that  a  membar  of 
the  firm,  is  common  to  all  the  firm. 

As  to  the  judgments  against  the 
firm  of  McConica,  Ely  &  Chubbuck,  • 
they  are  a  lien  without  levy  upon 
the  real  estate  of  the  firm  in  the 
county:  Nothing' else,  and  as  we 
have  seen,  the  firm  of  McConica, 
Ely  &  Chubbuck,  or  the  individuals 
composing  the  firm,  are  not  the 
owners  of  any  real  estate ;  hence 
we  hold  that  the  Buckeye  Supply 
Co.  has  no  lien  upon  the  property, 
or  proceeds  from  the  property  by 
virtue  of  this  judgment  lien. 

For^the  reasons  heretofore  given, 
the  facts  pleaded  in  the  answer  and 
cross-petition  of  Solomon  Eunk 
create  no  lien  in  his  favor  against 
the  property  in  controversy. 

As  to  the^  facts  alleged  in  the 
answer  of  S.  M.  Finch  other  than 
the  facts  alleged  in  which  he  asks 
that  the  payments  that  he  made  to 
McElwaine  &  Co.  and  Funk  be 
ratified  and  approved  by  .the  Court, 
to- wit;  for  .services  rendered  while 
he  had  charge  of  the  property: 
creates  no  lien  against  the  property 
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or  its  proceeds  from  the  fact  alone 
of  such  services. 

Adams  Bro's.  &  Co.  claim  a  lien 
from  the  following  facts : 

That  on  the  22nd  day  of  May, 
1891,  they  recovered  a  judgment 
before  a  J.  P.  against  the  partner- 
ship firm  of  McConica,  Ely  &  Chub- 
buck,  that  on  the  19th  day  of  Nov., 
1 89 1,  they  filed  a  transcript  of  said 
judgment  with  the  Clerk  of  the 
Court ;  that  on  the  3th  day  of  May, 

1891,  they  recovered  three  several 
judgments  against  the  defendant, 
McConica,  Ely  &  Chubbuck,  as 
partners,  before  a  J.  P.  That  on 
Sept.  19,  1 89 1,  they  filed  a  tran- 
script of  each  of  said  judgments 
with  the  Clerk  of  the  Court ;  that 
on  the  13th  day  of  April,  1892, 
they  caused  executions  to ,  issue 
and  the  satpe  were  levied  upon  all 
the  premises,  and  all  the  property, 
both  real  and  personal,  described 
in  the  petition, 

That  on  the    10th  day  of  May, 

1892,  they  recovered  a  judgment 
against  the  defendants,  Thomas  H. 
McConica,  and  Wm.  B.  Ely,  by  the 
consideration  of  the  Court  of  Com- 
mon Pleas,  of  Hancock  County; 
they  caused  an  execution  to  be 
issued  and  levied  upon  McConica's 
undivided  interest  in  said  property, 
and  upon  Wm.  B.  Ely's  undivided 
interest  in  said  property. 

The  difference  in  this  claim  lien 
of  Adams  Bros.  &  Co.  and  the  Buck- 
eye Supply  Co.  is  this : 

In  Adams  Bros.  &  Co.  there  was 
a  levy  made;  in  the  Supply  Co. 
there  was  no.  levy.    Does  this  dif- 


feren  create  a  lien  in  tavor  of  Adams 
Bros.  &Co? 

Section  5375  of  the  Revised 
Statutes  provides : 

•'  Lands  and  tenements  within 
the  county,  where  the  judgment  is 
entered,  shall  be  bound  for  the 
satisfaction  thereof,  from  the  first 
day  of  the  term,  at  which  judgment 
is  rendered,  but  judgments  by  con- 
fession, and  judgments  rendered  at 
the  same  term,  at  which  the  action 
is  commenced,  shall  bind  such  land 
only  from  the  day  on  which  such 
judgments  are  rendered,  and  all 
other  land  as  well  as  goods  and 
chattels  of  the  debtor,  shall  be 
bound  from  the  time  that  they  are 
seized  in  execution." 

Adams  Bros  &  Co.  have  no  lien 
by  virtue  of  their  levy  upon  the 
.proceeds  arising  from  the  sale  of 
oil'  in  the  hands  of  the  receiver, 
because  this  oil  in  the  hands  of  the 
receiver,  could  not  be  seized  in  exe- 
cution ;  being  in  the  hands  of  the 
receiver,  it  was  already  in  the  pos- 
session of  the  Court.  They  have 
no  lien  by  virtue  of  their  levy,  up- 
on the  oil  wells  and  the  products 
thereof,  because  they  are  held  un- 
der a  contract,  and  are  not  lands 
and  tenements;  and  the  contrac- 
tual rights  under  the  contract,  are 
not  goods  and  chattels,  hence  could 
not  be  seized  in  execution.  As  to 
the  derricks  and  other  chattel  prop- 
erty connected  with  the  oil  wellsj  a 
lien  could  be  created,  by  seizure  up- 
on execution,  provided  in  the 
Adams  Bros.  &  Co.  case,  these 
derricks  and  other  chattels  werfe 
property  of  the  firm  of  McConica, 
Ely  &  Chubbuck,  or  the  property 
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of  Thomas  H.  McConica  and  Wm. 
B.  Ely,  against  whom  the  execu- 
tions were  issued. 

The  question  may  be  asked  how 
will  you  subject  this  oil  lease  or 
contract  of  McConica,  Ely  &  Chub- 
buck,  to  the  payment  of  their  debts; 
whether  it  is  the  property  of  the 
firm,  or  the  property  of  the  individ- 
uals composing  the  firm  ?  This  is 
provided  for  by  Section  5464  of  the 
Revised  Statutes  which  provides: 

•'•When  a  judgment  debtor  has 
not  personal  or  real  property  sub- 
ject to  levy  on  execution,  sufficient 
to  satisfy  tjie  judgment,  any  equit- 
able interest  which  he  has  in  real 
estate,  as  mortgagor,  mortgagee,  or 
otherwise,  or  any  interest  he  has 
in  any  banking,  turnpike,  bridge 
or  other  stock  company,  or  in  any 
money,  contract,  claim  or  chose  in 
action,  due  or  to  become  due,  to 
him  or  in  any  judgment  or  order, 
or  any  money,  goods  or  effects, 
which  he  has  in  the  possession  of 
any  person  or  body  politic,  or  cor- 
porate, shall  be  subject  to  the  pay- 
ment of  the  judgment  by  action." 

So  we  hold  that  Adams  Bros.  & 
Co.  have  no  lien  upon  the  property, 
or  moneys  in  controversy,  by  vir- 
ture  of  their  judgment  and  levy, 
excepting  the  derrick  and  chattels 
connected  with  the  wells,  and  this 
dependent  upon  whether  these  der- 
ricks and  chattels  were  the  prop- 
erty of  the  firm  of  McConica,  Ely 
&  Chubbuck,  orThos.  H.  McConica 
and  Wm.  B.  Fly,  it  the  time  of  the 
seizure  upon  execution. 

The  Farmers1  National  Bank  of 


Findlay,  Ohio,  claim  a  lien  from  the 
following  facts: 

On  the  6th  day  of  February,  1 892* 
the  Bank  recovered  a  judgment 
against  the  defendant  Thos.  H.  Mc- 
Conica, by  the  consideration  of  the 
Court  of  Common  Pleas,  of  Hancock 
County,  Ohio;  execution  was  duly 
issued  upon  the  judgment,  and 
levied  upon  the  property  described 
in  the  petition. 

On  the  6th  day  of  February.  1 892, 
another  judgment  was  rendered, 
similar  to  the  above,  excepting 
amount,  execution  issued,  and  levy 
made. 

On  the  2nd  day  of  March,  1892, 
the  Bank  recovered  a  judgment 
against  the  defendant,  W.  L.  Chub- 
buck,  by  the  consideration  of  the 
Court  of  Common-  Pleas,  "of  Han- 
cock County,  Ohio^execution  issued 
and  levy  made  upon  all  the  prop- 
erty in  the  petition'described. 

For  the  reasons  given  in  Adams 
Bros.  &  Co.  claim,  this  Bank  has 
no  lien  by  virture  of  its  judgment 
and  levy,  excepting  the  derrick  and 
chattels  connected  with  the  wells, 
and  this  dependent  upon  whether 
these  derricks  and  chattels  were  the 
property  of  the  defendants,'  Thos. 
H.  McConica  and  W.  L.  Chubbuck, 
at  the  time  of  the  seizure  upon  exe- 
cution. 

On  the  20th  day  of  April,  1891, 
the  defendant,  Wm.  B.  Ely,  sold 
and  assigned  his  one-third  interest 
in  the  oil  lease  or  contract  (made 
by  Lafterty  and  Townley)  to  one 
Wm.  S.  Ely,  together  with  his  in- 
terest in  all   oil  wells,  lines,  tanks 
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and  machinery  now  on  or  pertain- 
ing to  said  lease. 

This  assignment  was  duly  en- 
tered of  record  upon  the  same  day; 
although  this  transfer  and  sale  is 
absolute  upon  its  face,  the  plead- 
ings aver  it  was  a  pledge  or  mort- 
gage, given  by  Wm.  B.  Ely  to  W'm. 
S.  Ely  to  secure  him  on  account  of 
his  suretyship  to  Wm.  B.  Ely. 

This  is  not  a  claim  lein,  but  an 
absolute  sale  of  an  interest  in  all 
the  property  in  controversy,  which 
carries  wfth  it  the  proceeds  in  the 
hands  of  the  receiver,  produced 
from  that  interest,  dependent  alone 
upon  the  fact  whether  Wm.  B.  Ely, 
at  the  time  owned  in  his  individual 
right,  this  interest  he  sold. 

Wm.  S.  Ely  further  claims,  by 
virtue  of  his  purchase  from  Wm.  B. 
Ely,  that  he"  is  entitled  to  an  ac- 
counting from  the  firm  of  Finch  & 
Co.  for  the  proceeds  of  the  oil  sold 
by  them,  in  excess  of  the  sum  of 
money  that  was  required  to  pay  the 
note  now  held  by  the  Meridian  Na- 
tional bank.  The  product  of  the  oil 
wells  that  were  placed  in  the  hands 
of  Finch  &  Co.  by  the  individuals 
composing  the  firm  of  McConica, 
Ely  &  Chubbuck,  by  virtue  of  the 
so-called  chattel  mortgage,  was  first 
a  pledge  by  the  individuals  com- 
posing this  firm,  to  the  extent  of 
the  payment  of  this  note.  In  this 
relation  they  were  the  pledgees  of 
the  property  of  product.  And  as 
such  were  responsible  in  that  rela- 
tion. They,  still  retaining  possession 
of  the  property  and  its  product, 
after  this  relation  terminated  and 
being  put  in  possession  originally 
by  the  individuals  composing  the 


firm  of  McConica,  Ely  &  Chubbuck, 
which  was  known  to  Wm.  S.  Ely, 
after  the  relation  of  pledgee  termi- 
nated, they  then  bore  the  relation 
to  the  individuals  composing  the 
firm  of  McConica,  Ely  &  Chub- 
buck,  of  agent,  and  paying  the 
money  out  under  their  direction, 
and  Wm.  S.  Ely  permitting  it  to  be 
done,  he  is  now  estopped  from 
claiming  that  Finch  &  Co.  should 
account  to  him;  his  accounting  for 
this  transaction,  if  any  he  has,  must 
be  with  Wm.  B.  Ely,  from  whom 
he  purchased. 

The  answer  of  Isaac  Davis,  claims 
an  interest  iri  the  property,  and  the 
proceeds  through  an  assignment  by 
Wm.  S.  Ely  to  him  of  the  undivided 
one-third  interest,  that  he  obtained 
from  Wm.  S.  Ely;  to  protect  Davis, 
in  his  suretyship  for  Wm.   S.   Ely. 

His  interest  depends,  first — 
whether  Wm.  S.  Ely  has  any  in- 
terest, and  second — by  his  pleading, 
it  is  very  doubtful  if  he  pleads  facts 
sufficient  to  create  any.  interest;  it 
might  be  supplied  by  evidence,  but 
we  have  none. 

J.  L.  Walcott,  claims  a  lien  from 
the  following  facts : 

"By  virtue  of  the  same  judgments 
set  forth  in  the  answer  and  cross- 
petition  of  the  Buckeye  Supply  Co. 
As  before  stated,  these  judgments 
constitute  no  lien.  In  addition  to 
this,  on  the  29th  day  of  October, 
1 89 1,  for  the  purpose  of  securing 
the  payment  of  these  judgments, 
Thos.  H.  McConica  assigned  and 
transferred  to  Walcott,  all  his  inter- 
est in  the  leasehold  and  property, 
connected  therewith,  mentioned 
and  described  in  the  petition.     The 
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transfer  w$s  made  to  Walcott,  he 
being  the  Treasurer  of  the  Buckeye 
Supply  Co.  for  the  use  and  benefit 
of  the  Buckeye  Supply  Co.  and  no 
other  party.  That  he,  Walcott,  is 
the  sole  owner  of  the  ipterest  of  the 
said  Thos.  H.  McConica  in;  the 
property  subject  to  the  amount  that 
may  be  required;  to  pay  the  partner- 
ship debts  of  the  firm  of  McConica, 
Ely  &  Chubbuck. 

This  pleading  of  facts  constitute 
no  cause  of  action.  For  even  if 
McConica  was  the  absolute  owner 
of  the  interest  he  sold,  the  sale  in- 
ured to  the  benefit  of  the  Buckeye 
Supply  Co.  and  Walcott,  the  answer- 
ing defendant  has  no  interest  in  it. 

As  we  have  seen,  none  of  the 
parties  to  the  action  have  any  liens 
upon  this  license  or  contract,  which 
carries  with  it  the  oil  wells,  and  the 
product  therefrom,  by  virtue  of 
any  mortgage,  by  virtue  of  any 
judgment  or  levies,  or  by  virtue  of 
any  mechanic's  lien. 

Under  the  pleadings  and  the 
evidence  introduced  without  ob- 
jection, we  treat  the  action 
as  two-fold;  first — the  marshal- 
ing of  liens  as  to  the,  der- 
rick and  other  chattels  connected 
with  the  wellsr  and  second,  as  to 
the  oil  ^ells,  and  products  there- 
from, as  an  action  under  section 
5464,  of  the  Revised  Statutes,  to 
subject  the  right  of  the  debtor  un- 
der this  license  or  contract,  to  the 
payment  of  his  or  their  debts. 
Thus  treating  the  case  as  to  the 
oil  wells  and  the  products  there- 
from, the  interest  in  the  proceeds 
thereof,  are  determined  upon  equit- 
able principles.    All  creditors  of  'a 


class  share  pro-r^ta,  without  priority; 
partnership  assetts  are  first  subject 
to  thepayfaent  of  partnership  debts; 
individual  assets,  are  first  subject 
to  the  payment  of  individual  debts. 

If  we  concede  that  the  co-part- 
nership firm  of  McConica,  Ely  & 
Chubbuck  t*wn  this  license  or  con- 
tract, together  with  all  the  chattels 
connected  therewith,  at  the  start, 
on  the  20th  day  of  April,  1891,  a 
member  of  the  firm,  Wm.  B.  Ely. 
sold  his  interest  to  Wm,  S.  Ely. 
This  at  common  law,  dissolved  the 
firm.  We  have  no  data,  either  in 
the  pleadings  or  evidence,  to  deter- 
mine the  substantial  effipcTxrf  it. 

If  the  law  governing  mining 
properties  is  applicable  to  the  dril- 
ling for  oil,  and  which  some  Courts 
of  recognized  distinction  and  ability 
hold:— then  a  co-partnership  firm 
for  drilling  for  oil,  is  governed  by 
rules  of  law,  entirely  different  from 
rules  of  law  governing  an  ordinary 
partnership.  We  have  no  data 
either  in  the  pleadings  or  evidence 
to  make  the  application  ef  the  law 
governing  mining. 

So  the  question  is,  is  the  prop: 
erty  in  controversy  the  property  of 
the  co-partnership  firm  of  McCon- 
ica, Ely  &  Chubbuck,  or  is  it  the 
individual  property  of.Thos.  H. 
McConica,  Wm.  B.  Ely  and  W.  L. 
Chubbuck.  So  far  as  the  respec- 
tive rights  of  creditors  are  concern.- 
ed,  to  hold  in  partnership  property, 
there  must  be  a  partnership  in  fact. 
This  partnership  in  fact,  is  deter- 
mined and  depends  upon  the  in- 
tention of  the  parties  sought  to  be 
charged  as  .partners.    This  inten- 
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tion  is  formed  l>y  the  acts  of  the 
parties.  What  were  those  acts? -  - 
•  This  license  or  contract,  appears 
of  record  (and  the  law  of  Ohio  re- 
quires it  to  be  recorded,)  in  the 
name  of  Thos.  H.  McConiea  yit 
Wm.  B.  Ely  #,  and  W.  L.  Chub- 
buck-^. 

On  the  13th  day  of  April,  1891, 
Thos.  H.  McConiea,  Wm.  B.  Ely 
and  Walter  h.  Chubbuck,  as  grant- 
ors, conveyed  to  S.  M.  Finch  &  Co. 
all  the  property  in  controversy,  to 
secure  a  note  executed  by  the  firm 
of  McConiea,  Ely  &  Chubbuck. 
This  instrument  was  recorded  as  a 
real  estate  mortgage,  a'nd  chattel 
mortgage,  and  in  it  they  claimed  to 
own  the  property  as  individuals. 
It  will  be  noticed  that  it  is  not  a 
conveyance  by  the  firm. 

On  the  same  day,  Thomas  H. 
McConiea,  Wm.  B.  Ely  and  Waiter 
L,.  Chubbtick,  grantors,  conveyed 
to  S.  M.  Finch  &  Co.  all  the  prop- 
erty in  controversy,  to  secure 
another  note  executed  by  the  firm 
of  McConiea,  Ely  &  Chubbuck. 
This  instrument  \yas  recorded  as  a 
real  estate  mortgage  and  chattel 
mortgage,  and  in  it  they  claim  to% 
own  the  property  as  individuals. 

It  will.be  noticed  that  it  is  not  a 
conveyance  by  the  firm. 

On  April  20,  1891,  Wm.  B.  Ely, 
transferred  and  sold  to  Wm.  S.  Ely, 
his  one-tKird  interest  in  all  ,the  pro- 
perty in  controversy.  This  was 
entered  of  record  as  the  law  re- 
quired. 

On  April  20,  189 1,  Thos.  H.  Mc- 
Coniea, transferred  and  sold  to 
David  T.  Davis,  an  equal  undived- 
ed  one-third  in  all  the  property  in 


controversy.    This  was  entered  of 
record  as  the  law  required. 

On  April  22,  1891,  W.  L.  Chub- 
buck, transferred  and  assigned  to  J. 
B.  McElwaine  &  Co.  the  undivided 
one-third  interest  in  all  the  property 
in  controversy.  This  was  entered 
as  the  law  required. 

Wm.  B.  Ely  testifies : 

"  We  agreed  to  drill  wjells  on  it 
and  develop  it.  Each  one  of  us  to 
pay  our  third  interest  in  the  fund, 
and  draw  our  oil  separately.  Each 
one  raising  his  one  third.  The  oil 
was  sold  to  the  Buckeye  Pipe  Line 
Co.  on  division  run  orders.  Each 
one  drew  his  oil  when  he  wanted  it. 
During  the  time  that  we  were  put- 
ting down  the, wells,  each  one  of  us 
did  pay  each  his  ownspart  as  long 
as  each  could  from  his  own  resour- 
ces. No,  sir,  not  considered  a  firm. 
When  we  started  it  was  the  under- 
standing of  all  of  us,  especially  un- 
derstanding there  would  be  no  firm 
about  it. 

"  Each  one  would  draw  his  oil. 
I^kept  the  books  in  each  one's  in- 
dividually, and  made  statements  to 
each  one  individually.  The  money 
in  bank  came  this  way:  I  would 
ask  McConiea  or  Chubbuck,  they 
would  give  me  a  check ;  tbey  had 
their  own  bank  account,  and  I  ask- 
ed them  to  give  me  a  check.  If  we 
had  any  notes  or.  bills,  or  anything 
of  the  kind,  we  had  to  pay,  they 
would  give  me  a  check ;  sometimes 
for  a  third  of  the  note,  or  something 
that  way.  Sometimes  they  would 
turn  over  what  they  had  received 
from  the  Buckeye  Pipe  Line  Co.  for 
oil  sold.    They  would  turn  me  over 
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that  check,  which  I  would  put  in 
the  bank,  and  check  it  out/1 

It  was  conceded  on  the  trial  by 
all  parties,  that  each  one  of  the  three 
received  their  own  orders,  and  sold 
their  oil  separately. 

Mr.  Chubbnck  testifies: 

"  It  was  understood  that  we  would 
take  leases  together,  and  become 
partners  in  £he  business  and  oper- 
ate. (This  amounts  to  nothing ;  his 
understanding  is  nothing ;  facts  up- 
on which  he  based  his  understand- 
ing is  what  proves  something.) 
We  deposited  sometimes  individu- 
ally to  the  firm  credit,  and  some- 
times we  checked  out  the  individ- 
uals we  owed  for  firm  labor.  When- 
ever there  was  any  bills  to  be  paid, 
or  any  money  necessary  to  carry  on 
the  business,  each  one  undertook 
to  get  one- third  of  it  from  his  own 
resources,  if  there  was  no  com- 
pany fund  in  the  bank.  Each  one 
was  to  get  his  own.  oil,  each  one 
was  to  draw  his  own  oil." 

Thos.  H.  McConica  testifies : 

"We  began  taking  leases  together; 
we  never  made  any  firm  arrange- 
ments, excepting  each  one  had  a 
third  interest  in  what  the  company 
required.  We  didn't  make  any 
partnership  agreement;1  I  don't 
know  that  we  ever  really  adopted 
a  name." 

These  are  in  substance  the  mater- 
ial facts  (excepting  two  others  which 
we  shall  hotice  hereafter)  that  are  of- 
fered in  evidence  tending  tQ  prove 
the  intention  on  the  part  of  these 
parties  to  become  partners.  To  a 
majority  of  the  Court,  this  falls 
short  of  proving  such  relationship. 
But  on  the  contrary,  it  proved,. be- 


yond a  question,  they  were  tenants 
in  common.  It  is  urged  that  the 
fact,  that  these  parties,  under  a  firm 
name,  bought  property  to  be  used 
in  connection  with  this  license  or 
contract,  and  gave  notes  in  the  same 
firm  name  to  pay  for  it,  charges 
them  as  partners.  This  is  no  doubt 
true  as  to  the  parties  that  dealt  with 
them  in  that  relation,  but  it  is  not 
because  they  are  a  partnership  in 
fact,  but  because  by  the  law  of  es- 
toppel, they  would  be  estopped 
from  denying  that  relationship. 
But  as  to  all  other  parties,  the  ques- 
tion is,  was  there  a  partnership  in 
fact.  It  is  further  urged  from  the 
fact  that  the  property  thus  bought  in 
the  firm  name,  was  used  in  enhanc- 
ing the  value  of  the  license  or  con- 
tract. 

Equity  should  give  the  property 
to  the  parties  who  by  their  prop- 
erty increased  its  value.  Under 
certain  facts  and  circumstances, 
equity  would  so  decree,  but  in  the 
case  at  bar,  those  facts  and  circum- 
stances, that  would  entitle  the  par- 
ties to  such  relief,  is  neither  pleaded 
nor  attempted  to  be  proven. 

So  the  majority  of  the  court  hold 
that  all  of  the  chatties  connected 
with  these  wells,  of  every  descrip- 
tion, as  described  in  the  petition, 
together  with  the  oil  wells  and  the 
product  therefrom,  including  the 
monies  in  the  hands  of  the  receiver, 
and  that  may  come  to  his  hands, 
together  with  all  the  rights  and 
privileges  under  this  license  or 
contract,  is  the  property  of  Thomas 
H.  McConica,  Wm.  B.  Ely  and 
W.    L.    Chubbuck,    as  tenants  in 
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common,  each    one    third,  and  the 
court  will  so  decree. 

That  out  of  the  proceeds  in  the 
hands  o~  the  Receiver  or  that  may 
come  to  his  hands,  together  with 
the  proceeds  arising  from  the  sale 
of  the  license  or  contract,  including 
all  oil  wells,  and  all  chattels  con- 
nected therewith,  there  be  paid: 
%   First — The  taxes  if  any. 

Second — All  costs  of  this  action, 
which  shall  include  the  stenogra- 
pher's fees,  which  fee  shall  include 
the  transcribing  in  this  court  of  the 
short  hand  notes  into  long  hand, 
and  the  copying  of  this  opinion. 

Third— Of  the  balance  of  the 
fund,  one-third;  should  be  set  apart 
for  Thos.  H.  McConica,  one-third 
should  be  set  apart  for  Wm.  B.  Ely^ 
and  one-third  should  be  set  apart 
for  W.  U  Chubbuck. 

Out  of  the  one-third  to  Thos.  H. 
McConica  thus  set  apart,  pay : 

i  st.  Farmer's  National  bank  (two 
judgments)  of  date  Feb.  6,  1892, 
and  one-half  of  the  judgment  in 
favor  of  Adams  Bros.  &  Co.  of  date 
May  10th,  1892,  against  Thos.  H. 
McConica,  and  Win.  B.  Ely,  with- 
out priority,  pro  rata,  figuring  in- 
terest to  this  date,  July  16,  1894. 

2d.  Meridian  National  bank's 
judgment  against  McConica,  Ely  & 
Chubbuck,  Buckeye  Supply  Co.'s 
judgments  against  McConica,  Ely 
&  Chubbuck,  dated  April  29,  1891, 
July  13,  1 891;  E.  M.  Finch's  claim 
for  services  against  McConica,  Ely 
&  Chubbuck,  Adams  Bros.  &  Co., 
judgment  against  McConica,  Bly  & 
Chubbuck,  dated  May  22,  1891, 
May  5th,  1 891,  and  one-half  of  the 
judgment  in  favor  of  Adams  Bros. 


&  Co.  against  Thos.  H.  McConica, 
Wm.  B:  Ely,  dated  May  io,  1892, 
without  priority,  pro-rata,  figuring 
decree  to  this  date  July  16.  1894! 

3rd.  Balance,  if  any,  to  Thos.  H# 
McConica. 

Out  of  the  one-third  of  Wm.  B. 
Ely  thus  set  a  part,  pay : 

1st.    To  Isaac  Davis,  the  amount  ' 
paid  by  him  for  Wm.  S.  Ely,  figur- 
ing interest  to  this  date,  July  16, 
1894. 

2nd.    To  Wm.  S.  Ely,  the  amount 
paid  by  him  for  Wm.  B.  Ely,  figur- 
ing interest  to'  this  date,  July  16, 
1894,   'ess  the  amount  paid   Isaac  ^ 
Davis,  as  above. . 

3rd.  One-half  of  the  judgment 
in  favor  of  Adams  Bros.  &  Co. 
against  Thos.  H.  McConica  &  Wm. 
B.  Ely  figuring  interest  to  this  date, 
July  16,  1 894. 

4th.  Meridian  National  Bank 
judgment  against  McConica,  Ely  & 
Chubbuck,  Buckeye  Supply  Co. 
judgments  against  McConica,  Ely  & 
Chubbuck,  dated  April  29, 1891,  and 
July  13,  1891.  E.  M.  Finch's  claim 
for  services  against  McConica,  Ely 
&  Chubbuck,  Adams  Bros.  &  Co. 
judgment  against  McConica,  Ely  & 
Chubbuck,  dated  May  22,  189*1,  and 
May  5,  1891 ;  and  one-half  of  the 
judgment  in  favor  pf  Adams  Bros. 
&  Co.,  against  Thos.  A.  McConica, 
and  Wm.  B.  Ely,  dated  May  10th, 
1892,  without  priority,  pro-rata,  fig- 
uring interest  to  this  date,  July  16, 
1894. 

5th.  Balance,  if  any,  to  Wm.  B. 
Ely. 

Out  of  the  one-third  of  W.  L. 
Chubbuck,  thus  set  apart  to  pay:  , 

1st.  The  Farmer's  National 
Bank,  judgment  against  W.  h.  Chub- 
buck, dated  March  2, 1892,  figuring 
interest  to  this  date,  July  16,  1894. 

2nd.    The     Meridian     National 
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Bank,  judgment  against  McConica, 
Ely,  &  Chubbuck,  The  Buckeye 
Supply  Co.  judgment  against  Mc- 
Conica, Ely  &  Chubbuck,  dated 
April  29,  1891,  E.  M.  Finch's  claim 
for  services  against  McConica,  Ely 
&  Chubbuck,  Adams  Bros.  &  Co's. 
claim  against  McConica,  Ely  & 
Chubbuck,  dated  May  22,  1891,  and 
May  5,  1 89 1,  without  priority,  pro- 
rata, figuring  interest  to  this  date, 
July  16,  1894. 

3rd.  Balance,  if  any,  to  W.  L. 
Chubbuck. 

The  cross-petition  of  Wm.  S.  Ely, 
so  far  as  the  claim  against  Pinch  & 
Co.  is  concerned,  dismissed.  The 
cross-petition  of  the  defendant,  J. 
L.  Wolcott  dismissed. 

The  cross-petition  of  the  defend- 
ant, The  Buckeye  Supply  Co.,  so 
far  as  the  judgment  against  McKin- 
nis,  McConica  &  Co.,  dated  May  6, 
1 891,  and  the  judgment  against  Mc- 
Conica, Ely  &  B'icknell,  July  13, 
1 89 1,  are  concerned,  dismissed. 

The  cross-petition  of  the  defend- 
ant, Solomon  Funk,  dismissed. 

From  this  distribution,  .counsel 
can  draft  a  decree,  adjusting  the 
priority  of  liens. 

We  will  appoint  W.  H.  Kinder 
to  prepare  the  decree  in  accordance 
with  this  opinion,  and  will  allow 
him  a  fee  of  $25.00  to  be  taxed  and 
paid  as  part  of  the  costs. 

Moore,  Judge,  concurs,  and  Day, 
Judge  dissents. 

John  Poe  and  W.  H.  McElwaine, 
for  plaintiff. 

Ira  C.  Tabor,  for  the  Buckeye 
Supply  Co.,  and  J.  L.  Wolcott. 

J.  Frank  Axline,  for  Finch  &  Co. 

W.  H.  McElwaine,  for  Adams 
Bros.  &  Co. 

A.  &  F.  P.  Blackford,  for  Fanner's 
National  Bank. 

Geo.  A.  Phelps,  Duncan  &  Dun- 
can, for  Wm.  B.  and  Wm.  S.  Ely  &• 
Isaac  Davis. 

Theodore  Totten,  for  Solomon 
Funk. 


MARINE  INSURANCE. 

(In  tbe  District  Court  of  the  United  State*  for 

the  Northern  District  of  Ohio,  Western  Dtoi- 
tion.) 

R.  S  Callaway,  Receiver,  vs  Orient  In- 
surance Company.     171  In  Admiralty. 
Ricks,  J. 

This  is  a  proceeding  in  admiralty  in- 
stituted by  Samuel  R.  Callaway,  Receiver 
of  the  Toledo,  St.  Louis  &  Kansas  City 
Railroad  Company,  for  himself,  and  on 
behalf  of  all  others  whom  it  may  concern, 
against  the  Orient  Insurance  Company, 
a  corporation  organized  and  existing  un- 
der the  laws  of  Connecticut. 

The  bill,  after  averring  tbe  appointing 
of  the  Receiver  and  the  making  of  an 
order  by  the  Circuit  Court  for  this  Dis- 
trict empowering  him  to  operate  said 
road,  and  to  operate  a  line  of  steam  boats 
between  Toledo,  Ohio,  and  Buffalo,  New 
York,  known  as  the  Toledo,  St  Louis  & 
Kansas  City  Railroad  Company  Steam- 
boat Line,  proceeds  to  aver  that  on  or 
about  the  first  day  of  April,  1893,  the  re- 
spondent, the  Orient  Insurance  Company, 
duly  executed  and  delivered  to  the  said 
Toledo,  St.  Louis  &  Kansas  City  Railroad 
Company  its  policy  of  insurance  in  writ- 
ing, a  copy  of  which  is  attached  to  the 
libel  and  marked  Exhibit  A,  whereby,  in 
consideration  of  the  premium  agreed  to 
be  paid,  it  covenanted  and  agreed  to  in- 
sure the  said  Toledo,  St.  Louis  &  Kansas 
City  Railroad  Company,  doing  business 
under  the  name  of  the  Toledo,  St.  Louis 
&  Kansas  City  Railroad  Company  Steam- 
boat Line,  for  account  of  whom  it  might 
concern,  against  all  loss  and  damage  by 
reason  of  the  perils  of  the  lakes,  etc. 

The  libelant  seeks  to  recover  upon  this 
policy  of  insurance  for  package  freight, 
freight  lists  and  freight  charges  of  goods 
shipped  on  the  steamer  Dean  Richmond 
on  the  13th  of  October,  1893.  from  the 
port  of  Toledo  to  the  port  of  Buffalo,  the 
invoice  value  of  which,  with  ten  per  cent 
added  for  package  freight^  was  $42,781.61 ; 
for  freight  list,  $2,256.60,  and  for  freight 
charges  $3*7.51. 

The  issuance  of  the  policy  is  admitted 
as  averred  in  the  libel.    The  proof  shows 
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that  the  application  for  the  policy  was 
filed  by  the  authority  of  the  General 
Frieght  Agent  of  the  Receiver,  with 
Barker  and  Frost,  the  local  agents  of  the 
Insurance  Company  at  Toledo.  It  ap- 
pears from  the  proof  thPt  this  firm  are 
agents  for  several  companies,  both  for 
fire  and  marine  insurance;  that  when  the 
application  for  this  insurance  was  filed 
with  them,  they  forwarded  the  same  to 
Smith,  Davis  &  Company,  who  are  the 
General  Agents  of  the  Orient  Insurance 
Company,  and  several  other  companies, 
at  Buffalo,  ^New  York.  The  said  firm  of 
General  Agents  placed  the  risk  in  this 
case  with  the  respondents,  and  sent  back 
a  policy  duly  executed  and  signed. 

The  proof  shows  that  the  Railroad  Com- 
pany of  which  Mr.  Callaway  is  Receiver, 
had  taken  out  for  the  years  1890  and  1891 
similar  policies  id  the  same  company, 
through  the    same    agencies,    to    cover 
package  freight  by  the  line  of  steamers 
operated  by  the  railroad  between  Toledo 
and  Buffalo.  The  policy  is  what  is  known 
as  an  open  policy,   and  insures  package 
freight,  freight  lists  and  freight  charges 
bolonging  to  the  said'  steamboat  line  at 
risk  and  reported    as   herein    stipulated. 
The  provision  as  to  reports   reads  as  fol- 
lows.      *' Shipments    to  •  be  reported  to 
the  agents  of  said  company  at  Toledo, 
Ohio  "      Another  clause  in   the    policy 
provides:  "No  shipment  to  be  considered 
■as  insured  until  approved  and  indorsed 
hereon  by  this  company."     As  the  con- 
struction claimed  for  this   policy  by   the 
respondent,  renders  it  void  because  the 
agents  of  the  Receiver  did  not  report  all 
shipments  for  insurance  to  be  accepted 
and  endorsed,   it  becomes  important   to 
ascertain  from  the  proof  how  the  business 
was  conducted  between  the  insurer  and 
the  insured,  for  the  clause  quoted  evident- 
ly was  intended  to  give  some  authority 
to  the  agent  to  whom  the  shipments  are 
to  be  reported.    The  policy  does  not  say 
all  shipments  shall  be  reported.     It  does 
not  say  how  they  shall  be  reported.     In 
this  respect  the  policy  is  quite  different 
from  that  issued  by  the  same  insurance 
company  to    the  Toledo,    St.   Louis    & 
Kansas  City  Railroad  Company  in  1892. 


The  provision  in  that  policy  reads:    "The 
assured  agrees  to  report  all  shipments  to 
this  Company,  and  a  failure  to  report  the 
full  value  of  each  and  every  shipment . 
shall  render  this  insurance  null  and  void." 
The  policy  was  allowed  to  be  offered  in 
evidence  for  the  purpose  of  showing  the 
previous  argreement  and  understanding 
between  the*-  insured    and    the    insurer, 
and    especially    to     show     the     change 
in  the  practice  of  reporting  shipments 
as  directed  by  the  agents  of  the  insurance 
company.    This  policy  of  1892  was  issued 
by  the  same  general  agents,  Smith,  Davis 
&  Company,  at  Buffalo,  N.  Y.,  who  issued 
to  the  same  railroad  company  fhe  policy 
of  1893  and  the  policies  of  1890  and  1891. 
The  omission  in  the  poliey  of  1893  of  the 
clause  just  above  quoted,  when  taken  in 
connection    with    the    instructions    and 
practice  established  by  the  agents  of  the 
insurance  company  with  reference  to  re- 
ports made  of  shipments,  is  very  signifi- 
cant, and  throws    a    great    deal  of  light 
upon  the  true    nature    of  this  insurance 
contract.     The    clause    in    the  policy  of 
1893,  upon  which    this    action   is  based, 
which    provides:     "'No    shipment  to  be 
considered  as  insured  until  approved  and 
endorsed  hereon  by  this  company,"  could 
not    have    been   intended  to  be  literally 
complied  with,  for    it  was  a  physical  im- 
possibility     in       fact     to    have     made 
such  endorsements  upon  the  policy.     No 
space  was    provided   for  such    endorse- 
ments: no  blanks  were  provided  for  such 
endorsements.    The    mode  of  reporting 
was  otherwise  provided  through  the  gen- 
eral agents  of  the  insurer.     Blank  books 
were  furnished  to  the  general  agents,  and 
by  them  furnished  to  the  local  agents  of 
the    insurance    company,    who    in  turn 
furnished  the  same  to  the  agents  of  the 
insured,  and  in  these  books  were  certain 
printed  directions,  which,  with   the  oral 
instructions  given    by    the  agents  of  the 
insurance  company,  and  a  custom  which 
was  prescribed  and  carried  out  by  these 
agents,  made  and  established   a    certain 
fixed  method    for   doing   this   business 
which  must  have  been  well  known  to  the 
general  agents  of  the  insurance  company, 
and  the  company  itself.    The  printed  en- 
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dorsement  on  these  blank  books  so  furn- 
ished by  the  insurance  company,  reads 
as  follows:  ''This  book  is  made  part  of 
Orient  policy  No.  156,  and  all  risks  en- 
tered herein  are  subject  to  all 
its  teims  and  conditions."  The 
instructions  .  contained  in  .  the  books 
and  directions  given  by  the  res- 
pondent's agents  were  that  the  agents  of 
the  Receiver  at  Toledo,  and  Buffalo  were 
to  enter  in  the  forms  prescribed  in  the 
books  such  package  freight  as  the  insured 
desired  to  be  covered  by  the  risk.  These 
entries  were  made  as  each  boat  was  load- 
ed. The  values  were  placed  in  the  pro- 
per column,  and  the  amount  of  premium 
to  be  paid  was  entered  in  its  proper  place. 
At  the  end  of  each  month  these  books, 
with  their  entries,  were  examined  by  the 
local  agents,  and  compared,  and  the  pre- 
miums then  paid.  y  The  local  agents  of 
the  respondent  had  the  right,  under  the 
policy,  to  examine  all  books  and  bills  of 
lading,  and  all  papers  of  the  insured,  by 
which  to  test  the  correctness  of  the  en- 
tries made  in  the  books.    The  latter  were 

.  a  part  of  the  policy.  As  no  space  was  left 
on  the  policy  for  the  endorsements  re- 
quired, the  books  supplied  the  want. 
They  were,  therefore,  a  part  of  the  con- 
tract, and  the  manner  of  their  use  was  to 
be  prescribed  by  the  local  agents  bf  the 
Insurance  Company.  It  appears  from 
the  testimony  that  these  books  were 
furnished  to  the  agents  of  the  Receiver 
at  Buffalo  by  Smith,  Davis  &  Company, 
the  General  Agents  of  the  company,  con- 
spicuously advertised,  in  the  company's 

'  policy  as  its  General  Agents.  The  mode 
of  making  the  entries  in  the  books  was 
known  to 'them. 

As  these  methods  were  not  in  violation 
of  any  provision  of  the  insurance  policy, 
and  did  not  vary  or  contradict  the  terms 
thereof,  it  was  entirely  proper  that  the 
instructions  of  the  general  and  local 
agents  of  the  company  should  be  shown 
by  testimony,  and  the  custom  for  fcing 
this  part  of  the  business  prescribed  by 
them  was  clearly  within  the  scope  of  their 
authority.  The  practice  for  three  sea- 
sons, followed  by  the  agents  of  both  par- 
ties, was  in  perfect  accord  with  the  forms, 


blanks  and  books  furnished  by  the  com- 
pany, and  known  to  and  ratified  by  it. 

I  am  clearly  of  the  opinion  that  the 
company:  has  no  pretext,  whatever,  for. 
refusing  to  recognize  the  act  of  its  agents, 
and  the  mode  in  which  they  carried.,  on 
business  with  the*  Receiver.  It  must 
have  been  known  that  the  same  mode  of 
carrying  on  business  had  been  recognized 
in  the  two  preceding  seasons  of  1890  and 
1891,  when  its  same  General  Agents  ex- 
ecuted the  same  kind  of  policy. 

I  do  not  find  in  the  proof,  or  in  any 
provision  of  the  policy  of  insurance,  ant 
basis  for  the  claim  that  .because  some 
freight  was  shipped  in  cargoes  where  most 
of  the  package  freight  was  reported,  and 
insured,  that  such  failure  to  insure  all 
shipments  avoided  the  policy.  The  Re- 
ceivers agents  made  no  secrecy  of  the 
fact  that  they  did  not  insure  freight  which 
the  consignors  themselves  had  insured. 
That  would  have  been  double  insurance. 
The  practice  was  well  known  to  the 
agents  of  the  insurance  comDanv,  fpr 
they  ipsured  such  freight  in  their  own  . 
offices  for  the. benefit  of  other  insurance 
companies. 

It  seems  plain  to  me,  therefore,  that 
this  polic>  provided  for  future  insurance,  > 
and  that  each  endorsement  df  shipment 
made  in  the  book  provided  and  furnish- 
ed by  the  insurance  company  for  that 
purpose  was  a  contract  of  insurance  un- 
der the  policy.  This  was  what  the  pra- 
ctice and  custom  prescribed  by  the  books 
furnished  by  the  company  itself,  and  by 
the  instructions  of  its  agents,  clearly  con- 
templated. They  also  understood,  it,  and 
I  think  the  contract  was  binding  and  was 
supported  by  the  consideration  provided 
by  the  policy. 

The  libelants  may  therefore  have  a  de- 
cree for  the  amount  of  shipments  endor- 
sed in  the  books  for  the  cargo  of  the  Dean 
Richmond  for  October  13th,  1893.  The 
loss  of  this  cargo  was  proven,  and  the  fact 
not  controverted  by  the  company.  If 
counsel  can  agree  on  the  amount,  it  may 
be  so  entered;  otherwise  there  may  be  a 
reference  to  a  master  in  the  usual  way. 

Brown  &  Geddes,  Libelants  Proctors. 

Gary  &  Whitridge.  for  Respondent. 
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1  a.  the  matter  of  the  designation  of  s  dally  Law 
lonrnal  in  Lucas  County.  As  required  by  Sec.  1 
of  an  Act  passed  April  14th,  1884  and  amended 
FebV  >& 1886,  entitled  "An  Act  relating  to  the 
posting  of  court  calendars  and  legal  notices  in 
certain  counties,"  as  amended  May  9,  1894,  the 
Judges  of  the  Courts  of  Record  in  ssid  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
ignate the  TOLEDO  LEGAL  NEWS,  a  daily 
law  journal  published  in  said  County,  ss  the 
jonrnal  wherein  until  the  further  order  of  said 
judar**.  «hall  be  published  all  the  notices,  adver- 
tisements, abstracts  and  matters  and  things  spe- 
cified nr  referred  to  in  said  Section  1. 
(  an.BBST  Harmon, 

I     RSVBBN  C.  LBMMON, 

Approved    {    Isaac  P.  Pugslky, 

1  »_.j — 8 0f  Common  Pleas. 

,  Probate  Judge. 


1    Rbuben  C.  LBMMON 
{    Isaac  P.  Pugslky, 
]  JudgesofCc 

1  I.  I.  Millard,  Probi 
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RECENT     CASES. 

In  the  first  number  of  the  Legal  Nkws 
(see  Vol.  1  No.  1)  we  published  a  decision 
by  Judge  Miller  of  the  Clark  County 
Common  Pleas  Court,  in  which  the  law 
requiring  street  railway  companies,  oper- 
ating e'ec^ric  cars,  to  protect  motor  men, 
was  held  to  be  unconstitutional. 

In  Minnesota  a  similar  law  was  enacted 
in  1893  and  has  also  been  questioned  on 
constitutional  grounds.  The  questions 
presented  in  the  two  cases  were  practi- 
cally the  same  but  the  Supreme  Court  of 
Minnesota  (59  N.  W.  R.  545)  has  held  the 
taw  to  be  constitutional.!  In  the  opinion 
the  Minnesota  Court  said. 

"In  these  two  cases  the  validity  of  Laws 
1S93,  c.  68,  entitled  'An  act  to  compel 
street  railway  companies  to  protest  cer- 
tain of  their  employes  from  the  inclem- 
ency of  the  weather,  is  called  in  question. 
That  act  requires  of  street  railway  com- 
panies operating  electric,  cable  or  steam 
cars  requiring  the  coustant  service  of  per- 


sons on  any  part  of  the  cars  except  the 
rear  platform,  to  provide  each  car  with 
an  inclosure,  constructed  of  wood,  iron 
and  glass,  or  similar  suitable  material, 
sufficient  to  protect  such  employes  from 
exposure  to  the  inclemency  of  the 
weather,  but  not  so  as  to  obstruct  the 
vision  of  the  person  operating  the  car,  at 
all  times  between  November  1st  and 
April  1st  of  each  year.  What  are  called 
'trailing  cars'  are  excluded  from  this  re- 
quirement, so  that  it  applies  only  to  cars 
on  which  the  motive  power  is  operated  or 
controlled.  The  law  was  passed  with 
reference  to  the  fact  that  the  man  operat- 
ing or  controlling  the  motive  power  of 
such  cars  was  required  to  stand  where 
his  person  was  almost  wholly  exposed  to 
cold,  storm  and  wind,  having  but  little 
protection  except  such  as  the  clothing 
affords.  The  act  is  assailed  as  unconsti- 
tutional, on  the  grounds:  First.  That  it 
is  not  an  exercise  of  the  police  power  of 
the  State.  Second.  It  is  class  legisla- 
tion. Third.  It  impairs  the  obligation 
of  a  contract.  Fourth.  It  interferes 
with  the  liberty  of  contract  between 
street  railway  companies  and  their  em- 
ployes. Fifth.  It  imposes  an  excessive 
fine. 

"It  is  stipulated  as  a  fact,  what  every- 
body knows,  that  electric  cars  are  run  at 
rate  of  speed  of  from  four  to  fifteen  miles 
an  hour,  atid  at  an  average  rate  of  be- 
tween eight  and  nine  miles  an  hour.  Any- 
one acquainted  with  the  extreme  cold  of 
much  of  the  wearher  in  this  climate  be- 
tween the  1st  of  November  and  the  1st  of 
April,  and  who  knows,  as  everybody 
does,  that  the  motorman  on  an  electric 
car  is  obliged  to  stand  in  otic  place,  al- 
ways on  the  alert,  his  whole  attention 
given  to  the  means  of  controlling  the 
motive  power  and  the  brake  atid  to  look- 
ing out  ahead,  and  Unable,  witti  due  re- 
gard to  his  duties,  to  give  attend  m  to 
protecting  himself  from  t'ie  cold,  must 
appreciate  that,  when  going  at'  the  rate  of 
eight  or  nine  miles  an  hour,  perhaps 
against  a  head  wind,  and  with  the  mer- 
cury below  zet>,  the  position  of  the  mo- 
torman is  one  not  merely  of  dis- 
comfort,    bnt     of     actual     danger     to 
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health,  and  sometimes  to  life,  and  the 
tendency  of  which  is  to  disable  him  to 
some  extent  to  perform  his  duties  in  the 
way  that  care  to  safety  of  his  passengers 
and  of  travelers  on  the  streets  requires. 
It  has  never  been  questioned  that  the 
police  power  of  the  State  extends  to  re- 
gulating the  use  of  dangerous  machinery, 
with  a  view  to  protecting  not  only  other", 
but  those  who  are  employed  to  use  it; 
and  if  it  be  conceded,  as  it  must  be.  that 
the  State  may  intervene  by  regulations  in 
such  a  case,  we  do  not  see  why  it  may 
.not  in  such  a  case  as  this.  The  act  is 
within  the  police  power.  When  a  subject 
is  within  that  power,  the  extent  to  which 
it  shall  be  exercised,  and  the  regulations 
to  effect  the  desired  end,  are  generally 
wholly  in  the  discretion  of  the  Legislature. 
The  Legislature  might  in  this  case  have 
required  the  use  of  the  prescribed  inclos- 
ure  only  at  such  times  when  the  cold  re- 
ached a  certain  degree,  or  iwhen  storms 
prevailed ;  but  it  was  thought  fit  to  make 
sure  of  the  result  aimed  at  by  covering  the 
time  of  year  when  extreme  cold  and  bit- 
ter storms  may  occur  at  any  time ;  and 
that  was  within  its  exclusive  province. 

"The  objection  that  this  is  class  legis- 
lation is  based  on  the  fact  that  the  act  is 
confined  to  street  cars  propelled  by  cable, 
steam  or  electricity,  and  does  not  include 
street  cars  drawn  by  mules  and  horses,  or 
carriages  or  wagons ;  and  it  is  assumed 
that  here  is  an  attempt  at  purely  arbitrary 
classification  for  the  purpose  of  the  act. 
The  evil  sought'  to  be  remedied  does  not 
exist  in  case  of  the  slowly  going  mule  or 
horse  car,  or  carriage  or  wagon,  to  the 
same  degree  as  in  the  case  of  cable,  elec- 
tric or  steam  cars.  But,  where  an  evil 
exists  in  a  variety  of  cases,  it  is  a  suffici- 
ent ground  for  classification  in  legislating, 
so  as  to  include  some  and  exclude  others, 
that  in  the  former  the  evil  can  be  reme- 
died, while  in  the  latter  it  cannot  be. 
The  man  in  control  of  the  cable,  electric 
or  steam  railway  car  may  be  boxed  in 
without  impairing  his  power  or  control  in 
the  slightest  degree ;  but  to  box  in  the 
driver  of  a  horse  or  mule  car,  or  of  a  stage- 
coach or  carriage  or  wagon,  separating 
him  from  his  animals*  while  of  course  it 


could  be  done,  would  .bring  about  greater 
evils  than  those  sought  to  be  remedied. 
The  difference  in  this  respect  between 
cars  included  in  this  act  and  those  not  in- 
cluded is  such  as  to  justify  difference  in 
legislating. 

"The  claim  that  the.  act  impairs  the 
obligation  of  a  contract  is  based  on  the 
fact  that  in  each  case  the  railway  company 
had  a  contract  with  the  city,  made  before 
the  passage  of  the  act,  in  which  the  form- 
er bound  itself  to  run  cars  of  *  the  best 
modern  styje  and  construction,'  and  this 
act  requires  sometime  in  addition  thereto. 
We  need/only  say  of  that,  where*  parties 
contract  on  matters  within  the  police 
power  of  the  State,  they  do  so  subject  to 
the  erercise  of  that  power  whenever  the 
Legislature  chooses  to  exercise-  it.  If  one 
contract  with  the  State  or  a  municipal 
corporation,  acting  under  authority  of 
the  State,  even  if  it  were  conceded  that 
the  Legislature  can,  by  contract  or  -by 
giving  authority  to  make  a  contract,  bind 
the  State  not  to  exercise  the  police  power, 
the  legislative  intent  to  do  so  would  have 
to  appear  unmistakably.  There  is  noth- 
ing to  suggest  such  intent  in  the  charter 
of  either  city." 


A  recent  number  of  the  Central  Journal 
of  St.  Louis  contains jan  article  by  Max 
B.  May  of  Cincinnati,  Ohio,  entitled  "Can 
a  President  approve  a  Bill  after  the  ad- 
journment of  Congress?"  It  refers  par- 
ticularly to  the  recent  decision  of  Judge 
Knott  of  the  United  States  Court 
of  Claims,  which  holds  that  the  President 
has  the  right  and  power  to  approve  a  bill 
after  Congress  adjourns  provided  he  does 
so  within  ten  days  of  the  adjournment. 
After  referring  to  the  only  precedent. 
Jthat  involving  President  Lincoln's  ap- 
proval of  '*an  act  to  provide  for  the  col- 
lection of  abandoned  proporty  and  for 
prevention  of  frauds  in  insurrectionary 
districts  within  the  United  States"  nine 
days  after  Congress  had  .  adjouned,  Mr. 
May  says:  The  State  governments  have 
found  it  advantageous  to.  allow  their 
executive  the  privilege  of  approving  bills 
after  the  adjournment  of  the  legislature, 
I  and  many   have  .  constitutional    amend- 
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mentsto  that  effect.  But  before  these 
amendments  were  adopted  the  governors 
of  several  states  assumed  that  right.  In 
New  York,  Georgia,  Louisiana  and  Illi- 
nois, this  has  been  done.  In  all  these 
States  the  constitutional  provisions  re- 
lating to  the  enactment  of  laws  are  simi- 
lar to  those  of  the  federal  constitution." 
Concluding  Mr.  May  says,  "In  as  much, 
then,  as  there  are  no  constitutional  pro- 
visions against  the  exercise  of  the  right 
herein  contended  for,  and  such  right 
would  be  in  the  interest  of  public  policy, 
the  Supreme  Court  should  affirm  the 
recent  decision  of  Judge  Knott,  in  case  it 
is  called  upon  to  review  the  same." 


"  Twice  in  Jeopardy  "  is  the  title  of  an 
article  by  Prank  B.  Livingstone,  which 
appeared  in  the  August  number  of  the 
"Green  Bag.'1  Mr.  Livingstone's  con- 
clusions are  that  the  State  of  Massachu- 
setts, its  constitution  being  silent  on  the 
subject,  has  a  right  to  make  a  law  "  al- 
lowing a' person,  for  some  good  reason  or 
reasons,  to  be  put  twice  in  jeopardy  for 
the  same  offense. ' '  That  the  constit  ution 
of  the  United  States  provides  for  such 
cases  occurs  to  the  average  man  at  once, 
bat  the  fact  is  the  original  constitution 
did  not  and  the  first  ten  amendments',  or 
some  of  them,  which  include  the  case 
under  discussion,  have  been,  at  one  time 
or  another,  held  by  the  Supreme  Courts 
of  many  of  the  States,  Ohio  included,  (19 
Ohio  St.  184),  to  be  restuctions  upon  the 
powers  of  the  general  government  only, 
and  not  upon  those  of  the  states. 

"I  therefore,"  says  Mr.  Livingstone 
after  further  argument,  "draw  my  con- 
clusion, that,  since  the  amendment  of 
the  Constitution  of  the  United  States  does 
not  apply,  and  the  State  Constitution  does 
not  forbid  u,  the  Legislature  has  a  right 
to  pass  a  law  that,  for  some  good  reason 
or  reasons,  may  compel  a  person  to  be 
put  twice  in  jeopardy  for  the  same  of- 
fense, and  that  such  a  law  would  be  con- 
stitutional/' 


The  Supreme  Court  of  Nebraska,  in  a 
recent  case  Gutta  Percha  and  Rubber 
Manufacturing  Co.,  vs.  Village  of  Oga- 


hdla,  jo  N.  W.,  j/j,  held  that  "  the  con- 
tract of  a  municipal  corporation,  which  is 
invalid  when  made,  as  in  violation  of 
some  mandatory  requirement  of  its  char- 
ter, can  be  ratified  only  by  an  observance 
of  the  condition  essential  to  a  valid  agree- 
ment in  the'  first  instance."  And  also 
that4 'one  who  deals  with  s  municipal 
corporation  must,  at  his  peril,  take  notice 
of  the  powers  conferred  by  its  charter,  and 
whether  the  proposed  indebtedness  is  in 
excess  of  the  limitation  imposed  thereby. ' ' 


It  is  held  (Irwin  vs  McKichnir%  Su- 
preme Court  of  Minn,)  thst  "the  indebt- 
edness incurred  by  receivers  of  a  railway 
company,  appointed  by  the  Federal 
Court,  while  operating  the  road  under 
the  authority  of  the  Court,  may  be,  gar- 
nished in  a  state  Court"  but  "that  no 
executory  process  can  be  issued  against 
the  receivers  on  the  judgment  rendered 
therein.  It  can  only  be  satisfied  as  other 
demauds  are  satisfied,  by  an  application 
to  the  Court  in  which  the  receivership 
proceedings  tre  pending  for  an  order 
directing  its  payment." 


The  Legal  News  will  print,  bind,  in 
fact  turn  out  complete,  the  report  of  the 
last  snnual  meeting  of  the  Ohio  State  for 
Association. 

During  the  session  at  Pnt-in-Bay  we 
made  arrangements  to  get  a  chance  at  the 
work  and  through  the  courtesy  of  Secre- 
tary Bryan  we  obtained  the  desired  op- 
portunity. The  resnlt  is  thst  we  have 
the  contract.  Our  bid  was  the  lowest  of 
five,  by  several  dollars.  Other  bidders 
were  Akron  and  Colnmbus  houses. 


The  Masonic  Home  of  Philadelphia,  an 
institution  intended  and  used  for  aged 
and  indigent  masons  is  not,  a  court 
of  that  state  has  recently  held,  exempt 
from  taxation  under  the  law  exempting 
institutions  of  "purely  public  charity." 
The  exclusion  of  a  person  because  he  was 
not  a  member  of  some  particular  organ, 
ization  was  held  to  take  the  institution 
out  of  the  class  known  as  "  purely  public 
charities." 
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INJURY  TO  EMPLOYE. 

Vies  Principal  Doctrine  In  Ohio.     Distinc- 
tion Between  Decisions  of  Federal 
and  State  Courts. 

(Sixth  Judicial  Circuit,  Huron  County.  April 
Term,  1894.  Present,  Hon*.  C  S.  Bentley,  P.  J.; 
C.  H.  Scribner  and  G.  R.  Hsynes,  j.J.) 

The  B.  &  O.  R.  R.  Co.  vs  Sutherland. 
Error  to  the  Court  of  Common  Pleas  of 
Huron  County. 

(A  person  employed  by  •  railroad  company  as 
a  common  laborer  or  helper,  and  by  the  Com- 
pany* orders  placed  under  toe  i  m  mediate  persona) 
charge  and  direction  of  a  locomotire  engineer, 
known  as  a  "hostler."  Held,  that  the  engineer 
is  not  s  fellow  servant  bnt  a  .  principal  and  that 
the  Company  is  liable  to  an  emplohe  who  mar  be 
injured  by  the  negligence  of  such  engineer  or 
hostler. 

a— The  relstions  of  superior  and  subordinate 
haring  been  established  at  the  time  the  service 
was  entered  into,athe  fact  that  the  work  in  which 
the  men  were  engaged,  the  manner  of  doing  it, 
at  the  time  of  the  accident,  would  not  alone  con- 
stitnte  one  superior  to  the  other,  will  not  alter 
or  change  the  original  contract,  entered  into  at 
the  time  the  employment  was  made. 

3 — A  master  mechanic  in  the  employ  of  a  Rail- 
road Company,  having  general  authority  to  hire 
men.  stands  in  the  relation  of  the  Company  to 
the  men  and  will  be  held  to  have  authority  to 
establish  the  relations  between  them  of  superior 
and  subordinate,— Ed.  Legal  News.) 

Haynes,  J. 

The  case  of  the  Baltimore  ft  Ohio  Rail- 
road Company,  plaintiff  in  error,  vs  Wil- 
liam Sutherland,  defendant  in  error, 
comes  into  this  Court  upon  petition  in 
error  brought  for  the  purpose  of  revers- 
ing the  judgment  of  the  Court  of  Com- 
mon Pleas  in  the  case  wherein  William 
Sutherland  was  plaintiff  and  the  Balti- 
more ft  Ohio  Railroad  Company  was  de- 
fendant. 

.  The  petition  in  the  Court  of  Common 
Pleas  sets  forth  that  the  defendant  is  a 
railroad  company  etc.,  and  that  the  plain - 
-  tiff  on  or  about  the  31st  day  of  January, 
1882,  and  for  some  time  prior  thereto  was, 
and  had  been  in  the  employ  of  the  de- 
fendant as  a  common  laborer  at  its  coal 
yard  in  the  Village  of  Chicago  Junction, 
Huron  County,  Ohio,  and  that  by  said 
defendant's  orders,  was  placed  under  the 
immediate  personal  charge  and  direction 


of  one  Edward  Lewis,  a  locomotive  en- 
gineer of  the  defendant,  and  known  as 
the  "hostler,"  and  while  in  the  perform- 
ance of  his  duty  to  said  defendant  in  his 
said  employment,  and  while  strictly 
obeying  the  orders  and  directions  of  said 
engineer  or  "hostler,"  said  engineer  so 
carelessly,  negligently  and  recklessly 
ran,  moved  and  managed  one  of  the  loco- 
motive engines  of  said  defendant  that  it 
was  then  and  there  run  upon  and  against 
this  plaintiff,  breaking  and  crushing  the 
bones  in  his  right  leg,  lacerating  and 
tearing  the  flesh,  between  the  knee  and 
the  ankle  joints,  causing  him  great  pain 
and  suffering,  and  whereby  amputation 
of  plaintiff's  leg  became  and  was  neces- 
sary etc.,  setting  forth  the  damages  and 
asking  for  judgment 

To  that,  there  was  an  answer  filed  by 
the  company  which,  in  its  first  defense, 
says  it  is  a  corporation,  owning  and  oper- 
ating a  railroad  as  therein  described,  but 
denies  all  the  averments  contained  in  the 
petition,  and  setting  up  certain  matters 
by  way  of  a  second  defense  which  is  im- 
material perhaps  to  introduce  here.  Suit 
was  commenced  by  the  plaintiff,  soon 
after  the  injury  and  the  case,  by  a .  cur- 
ious conjunction  of  circumstances,  has 
been  delayed  until  a  trial  was  had  in  the 
Court  of  Common  Pleas  a  short  time 
since,  and  it  is  now  in  this  Court,  some 
12  years  after  the  time  of  the  accident 

The  case  was  tried  to  a  jury  and  was 
very  ably  contested  and  was  submitted  to 
the  jury  upon  charges  given  by  the 
Court. 

There  are,  I  may  say,  many  exceptions 
noted  in  the  case,  some  to  the  admission 
of  evidence,  and  some  to  the  rejection  of 
evidence,  and  some  to  the  refusal  of  the 
Court  to  charge  and  some  to  the  charge 
of  the  Court  as  given. 

The  case  was  tried  upon  rather  differ- 
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cot  theories  which  were  entertained  by 
the  respective  counsel '  for  plaintiff  and. 
defendant,  the  counsel  for  the  plaintifi 
pursuing  their  line,  submitted  evidence 
under  what  they  conceived  to  be  the 
rales  of  law  as  laid  down,  by  the  Supreme 
Court  of  this  State  governing  this  class  of 


The  defendant  submitted  testimony 
and  submitted  charges  to  the  Court  and 
took  exceptions  to  the  charge  of  the 
Court  and  the  refusal  of  the  Court  to 
charge,  upon  the  theory  as  laid  down 
by  the  Supreme  Court  of  the  United 
.  State*  in  the  case  wherein  the  Baltimore 
A  Ohio  Railroad  Company  were  pis  in  tins 
in  error  and  Baugh  was  defendant,  found 
in  the  159  United  States  Supreme  Court 
Reports,  page  368. 

It  is  claimed  by  the  counsel  foi  the 
plaintiff  in  error  here  that  the  decision 
made  by  the  Supreme  Court  of  the 
United  States  does  not  materially  conflict 
with  the  decisions  that  haye  been  made 
by  the  Supreme  Court  of  tne  State  of 
Ohio. 

It  will  be  impossible,  in  the  time  that 
is  allotted  me  for  the  delivery  of  this 
opinion  to  go  through  with  an  examina- 
tion of  all  the  exceptions  that  have  been 
made  in  this  case;  but  a  discussion  of 
some  of  the  leading  .  principles » involved 
in  the  case  and  some  of  the  leading  facts, 
will  practically  decide  the  case  and  will 
'also  decide  the  various  exceptions  that 
have  been  noted  in  regard  to  the  testi- 
mony arid  the  charge  of  the  Court. 

The  petition,  it  will  be  observed,  al- 
leges that  Sutherland  went  into  the  em- 
ploy of  the  railroad  company  as  a  com- 
mon laborer,  but  directly  to  act  under 
the  pergonal  charge  and  direction  of  one 
Kdwaid  Lewis,  a  locomotive  engineer  of 
the  defendant,  his  petition  being  sub- 


stantially that  of  helper  to  the  "hostler," 
as  he  is  called.  The  contention  of  the 
plaintiff's  attorneys  is  that,  by  the  terms 
of  the  contract  which  was.  made  by  the 
direction  of  the  party  who  employed 
Sutherland,  Lewis  became  his  immediate 
superior  and  in  chat  capacity,  stood  as  a 
representative  of  the  company,  and  that 
Sutherland  became  subordinate  to  Lewis 
and  was  bound  to  obey  his  directions  and 
orders  and  to  do  as  he  was  asked  by 
Lewis. 

The~theory  of  the  counsel  for  the  rail- 
road company  is,  thai  Lewis  was  in  no 
sense  the  superior  officer  of  Sutherland; 
that  he  did  not  stand  in  the  position  of  a 
representative  of  the  company,  but  that 
some  other  party  was  the  superior  Officer, 
to-wit,  the  master  mechanic 

The  first  question  that  is  presented  for 
our  consideration  ,aod  the  first  matter 
that  we  ought  to  examine  is  as  to  which 
theory  is  the  correct  one  for  the  govern- 
ment °f  th*3  case. 

I  call  attention  to  the  case  in  the  31st 
Ohio  State,  page  292,  the  case  of  the 
Berea  Stone  Company  against  Kraft. 
That  in  the  case  where  the  laborer  in 
the  employ  of  the  Berea  Stone  Company 
had  been  injured,  as  was  alleged,  by  the 
negligence  of  the  foreman.  The  injury 
occurred  by  reason  of  a  certain  appliance 
for  lifting  stone  being  too  slight  and  in- 
sufficient. This  bad  been  attached  to  a 
stone  by  the  foreman  who,  at  that  mo- 
ment,took  the  place  of  a  common  laborer, 
who  was  temporarily  absent,  and  after  he 
had  attached  the  apparatus  or  appliance 
the  stone  was  lifted  and  the  car  or  appli- 
ance then  broke  and  the  stone  /ell  upon 
the  plaintiff. 

In  that  case  the  labd»erv  and  it  was 
claimed  that  in  as  much  as  the  foreman 
was  occupying  the  positisn  of  a  common 
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laborer,  the  company  was  not  liable;  tltat 
he  stood  for  the  time  being,  at  least,  in 
the  position  of  a  co-employe  of  the  plain- 
tiff in  the  case,  in  the  same  line  of  duty 
and  not  in  a  position  of  control  or  superi- 
ority. 

The  Court  say  in  that  case,  that  "the 
relation  existing  between  them  was  sach 
as  brings  the  case  clearly  within  the  rule 
established  b>  repeated  adjudications  of 
this  Court,  and  now  firmly  settled  in  the 
jurisprudence  of  the  state,  that  where 
one  servant  is  placed  by  his  employer  in 
a  position  of  subordination  to,  and  sub- 
ject to  the  orders  and  control  of  another, 
and  such  inferior  servant,  without  fault, 
and  while  in  the  discharge  of  his  duties, 
is  injured  by  the  negligence  of  the  super- 
ior servant,  the  master  is  liable  for  such 
injury;"  and  they  held  the  company 
liable.  I  read  that  as  a  statement  of  the 
law  of  Ohio  as  delivered  by  the  Supreme 
Court 

The  Supreme  Court  has  recently  had 
occasion  to  examine  a  case  arising  in 
part,  at  least,  under  a  new  section  of  the 
law  passed  April  2nd,  1890;  it  is  the  case 
of  the  railroad  company  against  Kargrat, 
decided  March  13th,  1894,  and  is  to  ap- 
pear in  the  51st  Ohio  State  Reports.  I 
read  at  page  250  front  the  Law  Bulletin 
of  May  7,  1894*  In  that  case  the  brake- 
man  of  one  train  in  the  line  of  his  duty, 
passing  from  the  locomotive  of  his  train 
to  the  rear  of  his  train  for  the  purpose  of 
detaching  certain  cars,  passed  upon  the 
main  track  of  the  railroad  company, 
claiming  that  he  had  a  right  to  do  so  and 
practically  was  compelled  to  do  so  be- 
cause of  the  icy  condition  of  the  road-bed 
between  the  tracks  that  his  car  was  upon, 
or  the  train  was  upon,  and  the  main 
track,  and  was  injured  by  being  run  up- 
on or  over  by  the  locomotive  in  charge 


of  the  engineer  who  had  the  fireman 
with  htm,  the  fireman  who  was  under 
him;  as  was  claimed,  although  thai  was 
denied  Ly  the  railroad  company,  and 
this  section  of  the  statute  was  interposed, 
or  cited  as  ground  for  holding  the  rail- 
road company  liable;  Section  3  :  'That 
in  all  actions  against  the  railroad  com- 
pany for  personal  injury  to,  or  death  re- 
sulting from  personal  injury,  of  any  per- 
son, while  in  the  employ  of  such  com- 
pany, arising  from  the  negligence  of 
such  company,  or  any  of  its  officers  or 
employes,  it  shall  be  held  in  addition  to 
the  liability  now  existing  by  law,  that 
every  person  in  the  employ  of  such  com- 
pany, actually  having  power  or  authority 
to  direct  or  control  any  other  employe 
of  such  company,  is  not  the  fellow  ser- 
vant but  superior  of  such  other  employe; 
also,  that  every  person  in  the  employ  of 
such  company  having  charge  or  control 
of  employes  in  any  separate  branch  or 
department,  shall  be  held  to  be  the 
superior  and  not  fellow  servant  employes 
in  any  other  branch  or  department,  who 
have  no  power  to  direct  or  contol  in  the 
branch  or  department  in  which  they  are 
employed." 

The  contention  of  the  railroad  com- 
pany was  that  the  engineer  of  the  loco- 
motive was  not  the  person  charged  with 
the  employe  of  another  branch  or  depart- 
ment, such  as  would  make  the  company 
responsible  for  his  action,  but  that  it  had 
reference  to  some  person  who  had  charge 
of  that  whole  department;  for  instance, 
charge  of  the  locomotive  department,  or 
the  transportation  department 

The  Court  in  discussing  this  matter, 
make  some  statements  as  to  the  law  of 
Ohio  at  the  time  this  act  was  passed. 
They  say :  "This  section  explicitly  de- 
clares au  intent  to  preserve  the  existing 
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liability  of  railroad  companies  for  the 
negligence  of  its  employes  towards  each 
other,  as  well  as  to  add  to  it.  The  liabil- 
ity that  existed  before  and  at  the  time 
this  action  was  enacted  into  a  law  is,  per- 
haps, as  clcarlv  set  forth  by  the  cases  of 
Railroad  Company  vs  Kearney,  j  Ohio 
State,  2oiy  and  Railroad  Company  vs 
Lewis,  jj  Ohio  State,  106,  as  in  any  of 
the  cases  bearing  upon  the  subject  to  be 
found  in  our  reports.  In  the  sixth,  and 
nineth  clauses  of  the  syllabus  in  the  first 
of  the  above  mentioned  cases,  this  Court 
declared  that  "A  principal  is  not  liable 
to  one  servant  in  his  employ  for  injuries 
resulting  from  the  carelessness  of  another 
servant,  when  both  are  engaged  in  a 
common  service,  and  no  power  or  control 
is  given  to  the  one  over  the  other.  They 
stand  as  equals  to  each  other,  and  are 
alone  liable  for  the  injuries  they  may  oc- 
casion. 

9.  The  agent  or  bfficer,jentrusted  with 
power  and  control  over  the  subordinates, 
and  the  operation  of  the  business,  is  not 
engaged  in  a  common  service  with  them, 
admitting  of  joint  participation;  nor  is  he, 
in  any  just  sense,  their  fellow  servant; 
but  their  employments  are  separate  and 
distinct,  although  both  are  necessary  to  a 
successful  result  in  the  business." 

While  in  the  second  and  third  clauses 
of  the  syllabus,  of  the  latter  of  the  two* 
cases  it  states,  that : 

2.  "Where,  however,  a  master  places 
one  servant  in  a  position  of  subordination 
to  another  servant,  and  the  subordinate 
servant  without  fault,  is  injured  through 
the  negligence  of  the  superior  servant, 
while  both  are  acting  in  the  common  ser- 
vice, the  master  is  liable  therefor. 

3.  Whether  or  not  one  servant  is 
placed  by  a  common  master,  under  the 
control  of  another  servant,  thereby  creat- 1 


ing  the  relation  of  superior  and  sntordi- 
nate  between  them,  must  be  determined 
from  the  evidence  in  each  particular 
case." 

Now,  if  the  express  rules  of  a  railway 
company  or  its  recognized  custom,  gives 
to  an  engineer  in  charge  of  a  locomotive 
authority  to  direct  or  control  a  fireman 
in  the  discharge, of  his  duties  on  the  same 
locomotive,  then  the  relation  of  superior 
and  subordinate  is  created  between  the 
two;  and  it  would  seem  that  the  princi- 
ples announced  in  the  foregoing  syllabi 
would  render  the  company  liable  to  the 
latter  for  an  injury  resulting  to  him 
through  the  negligence  of  the  former, 
while  both  were  acting  in  the  common 
service.  The  remedy  was  so  complete, 
where  the  relation  of  superior  and  subor- 
dinate actually  existed,  that  the  statute 
here,  could  have  little  or  no  operation. 
Still,  it  may  be  said  that  the  statute 
makes  the  rule  of  liability  of  certain  and 
universal  application,  denying  any  ex- 
ception to  its  operation,  wherever  the 
relation  of  subordinate  and  superior  exist; 
and  the  subordinate  is  injured  by  the 
negligence  of  the  superior,  while  en- 
gaged in  the  common  service. 

The  relation  of  superior  and  subordi- 
nate, however,  did  not  actually  exist  be- 
tween Margrat  and  the  engineer  by 
whose  negligence  he  was  injured;  for,  as 
we  have  seen,  the  latter  had  no  authority 
to  command  or  direct  the  former  in  dis- 
charging his  duties.  But  the  statute,  we 
think,  declares  that  relation  to  exist,  as 
matter  of  law,  for  the  purpose  of  charg- 
ing the  company,  if  the  engineer  was  the 
4uperioi  of,  that  is,  was  authorized  to 
command  or  direct,  anv  co  employe 
whatever,  and  Margrat  was  without  such 
authority.  They  must  have  been  in 
separate  branches  or  departments  of  the 
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company's  service,  for  the  section  so  de- 
clares. The  section,  however,  makes  no 
attempt  to  define  the  terms,  "depart- 
ment" and  "branches;"  but  these  terms 
should  not  be  limited  so  as  to  embrace 
merely,  those  large  divisions,  created  for 
convenience  in  administering  the  affairs 
of  the  company.  On  the  contrary,  it  is 
more  reasonable  to  suppose  that  they  re- 
late to  those  minute  ones  which  concern 
the  daily  duties  of  the  employes.  Those 
terms  are  general  and  comprehensive; 
but  as  the  legislature  discloses  no  purpose 
in  this  connection,  to  regulate  the  inter- 
nal affairs  of  a  railway  company /it  should 
uot  be  presumed  to  refer  to  divisions  of 
its  business  made  for  its  own  ends,  and 
if  not  to  such  divisions,  what  divisions 
could  it  mean,  but  those  which  divide  up 
the  employes  while  in  actual  service: 
The  section  expressly  declares  a  purpose 
to  enlarge  the  remedy  of  the  emploves 
for  accidents  occurring  in  the  course  of 
their  employment.  This  delaration  em- 
phasizes the  presumption  that  the  terms 
under  consideration  should  be  be  con- 
strued preferring  to  conditions  affecting 
*  then:,  rather  than  to  those  which  are  es- 
tablished by  the  company  for  its  own  pur- 
pose." 

We  think  these  statements  of  the  law 
of  Ohio  cited,  are  sufficient  to  say  that 
the  rule  of  law,  as  laid  down  by  the  Su- 
preme Court  of  Ohio,  is  such  that,  if  it 
be  true  that  Lewis  was  to  have  the  charge 
and  control  of  Sutherland,  and  Suther- 
land was  to  be  subordinate  to  him  and' 
obey  his  directions  and  take  his  com- 
mands from  him,  it  would  create  a  rela- 
tion of  superior  and  subordinate  between 
Lewis  and  Sutherland.  That  is  to  aay, 
as  to  Sutherland,  Lewis  would  stand  in 
the  position  of  the  company,  and  would 
be  the  representative  of  the  company. 

It  would  seem  to  us,   after  a  careful 


reading  of  this  case,  cited  by  counsel  in 
the.  Supreme  (taut  of  the.  United  States, 
that  there  is  a  distinction,  a  marked 
difference  between  the  law  of  Ohio,  as 
laid  down  by  the  Supreme  Court  of  Ohio, 
and  the  law,  as  laid  down  by  the  Supreme 
Court  of  the  United  States,  in  the  case 
cited.  In  short,  it  seems  that  the  con- 
tention that  is  being  made  by  counsel  for 
the  railroad  company  here,  is  substanti- 
ally the  contention  that  was  being  made 
in  the  Margrat  case,  for  the  railroad  com- 
pany under  the  laws  of  Ohio,  and  that  is, 
that  (he  pet  son  who  is  to  be  deemed  his 
superior  is  really  the  head  of  the  depart- 
ment, in  this  case,  the  mester  mechanic 

This  leaves  us  to  the  discussion  of  the 
question  as  to  the  relation  between 
Sutherland  and  Lewis  as  evidenced  by 
the  testimony  in  the  case. 

I  may  say  here,  that  the  case  is  not 
free  from  doubt  and  may  be  said  to  be  a 
very  close  case.  Nevertheless,  we  have 
to  take  the  testimony  as  we  find  it  .in  the 
record  and  endeavor  to  give  it  a  fair  and 
just  interpretation  and  to  ascertain  the 
result  that  ought  to  be  arrived  at  in  the 
case. 

As  to  the  employment  of  Sutherland 
and  the  duties  that  were  assigned  to  him  v 
we  have  in  the  main,  the  testimony  of 
Sutherland  alone,  Sutherland  tells  us 
that  he  was  hired  by  a  man  by  the  name 
of  Gunther  who  was  'called  the'  mas- 
ter mechanic  of  the  shops  and  who 
was  authorized  to  employ  men.  Indeed, 
it  was  stated  by  the  counsel  for  the  de- 
fendant below,  that  be  admitted  that  Mr. 
Gunther  was  the  master  mechanic  and 
hired  the  men  and  ajso  stated  that  he 
hired  them  and  discharged  them;  that 
the  superintendent  of  motive  power  gave 
him  authority  to  do  so,  the  superintend- 
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ent  of  motive  power  being  Mr.  Harrison, 
I  believe. 

Sutherland  says  he  was  employed  in 
January,  1882,  that  he  went  to  work  on 
the  16th  day  of  January.  He  was  first 
asked  in  regard  to  his  position  and  who 
employed  him  and  he  says  it  was  the 
master  mechanic  He  then  says, 
asked  Mr.  G anther  for  employment;  he 
told  me  he  could  give  it  to  me  at  the 
coal  chutes.  I  asked  Mr.  Gunther  for 
employment  and  he  told  me  he  could 
give  me  employment  at  the  coal  chutes; 
he  told  me  that  Edward  Lewis  was  'host- 
ler* and  that  he  would  instruct  me  about 
this  work  if  I  would  work  under  his  in- 
structions at  the  chutes." 

Question.  "What  if  anything  did  he 
say  about  obeying  him  ?' '  Answer.  *  'He 
said  that  I  would  give  the  supplies  under 
his  orders,  obey  him." 

Question.  "Obey  his  orders ?"  An- 
swer.    "Yes  sir." 

The  testimony  then  changes  to  a  party 
that  was  temporarily  acting  in  the  place 
of  Mr.  Lewis.  He  says,  he  was  to  go 
there  and  work  under  Mr.  Brunbaker  un- 
til Mr.  Lewis  would  come. 

Now  Mr.  Sutherland,  as  I  have  already 
stated,  is  the  only  party  that  testifies  as 
to  actual  conversation  between  himself 
and  Mr.  Gunther.  Mr.  Gunther  it  is 
said,  left  the  employ  of  the  company,  I 
think  the  testimony  shows  that,  and  is 
in  some  other  place,  where,  It  is  not 
stated.  It  is  sufficient  to  say  that  his 
testimony  has  not  been  taken  in  any 
form,  so  we  cannot,  or  do  not  have  his 
version  of  the  case. 

We  think  the  testimony  of  Sutherland 
fairly  shows  that  when  he  was  employed, 
he  was  employed  to  be  an  assistant  to 
Mr.  Lewis,  the  "hostler;"  he  was  to  take 
his  orders  from  him  and  receive  his  in- 


structions from  him,  to  do  what  he  was 
directed  by  Lewis  to  do. 

Lewis,  as  is  shown  in  another  part  of  the 
testimony,  was  to  receive  the  locomotives, 
when  they  were  brought  in  and  placed 
upon  the  sidetrack  and  was  to  see  that 
they  were  supplied  with  coal  and  sand 
and  with  water,  and  to  clean  out  the 
furnaces  and  put  out  the  fires,  and  have 
them  in  condition  and  for  preparation  to 
go  out  again,  when  they  should  be  re- 
quired to  go  out. 

While  the  testimony  is  not  very  clear 
upon  that  point,  still  it  shows  that,  as  we 
understand  the  record,  Mr.  Sutherland 
was  to  assist  Mr.  Lewis  in  relation  to 
these  various  matters. 

The  injury  occurred  at  the  coal  chutes 
while  the  locomotive  was  receiving  coal 
and  the  testimony  is  very'  largely  con- 
fined lo  what  transpired  at  that  place, 
what  was  done,  what  orders  were  being 
given  at  that  time  and  at  that  point. 

Some  testimony  has  been  offered  by 
witnesses  on  both  sides  in  regard  to  the 
duties  of  these  helpers  ami  in  regard  to 
the  duties  of  the  hostler.  The  testimony 
of  Mr.  Harrison,  the  superintendent  of 
motive  power  was  taken  and  some  of  his 
testimony  was  received  in  evidence  and 
some  of  it  was  excluded.  His  testimony 
was  taken  for  the  purpose  and  was  offer- 
ed as  tending  to  show  that  Lewis  was  not 
a  superior  officer  of  Sutherland,  that  he 
really  had  no  control  over  him.  that  the 
two  were  employed  in  and  about  a  com- 
mon service  and  each  was  pursuing  his 
own  particular  duties  without  any  special 
power  of  the  one  over  the  other,  in  giv- 
ing orders  or  directing  his  actions  or 
movements.  Some  portions  of  his  testi- 
mony was  excluded  and  exceptions  were 
taken;  but  we  might  say  in  passing,  that 
we  arc  unable  to  sec  that  the  Court  com- 
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mitted  any  error  in  doing  so.  We  think 
there  was  a  marked  tendency  on  the  part 
of  Mr.  Harrison  in  giving  his  testimony, 
perhaps  in  some  instances,  in  answer 
to  questions,  for  him  to  attempt 
to  testify  as  a'  matter  of  law,  what  his  posi- 
tion and  these  parties  was  toward  each 
other,  and  to  place  himself  in  the  position 
of  the  jury  deciding  the  questions  at  issue. 

It  is  said  here,  in  relation  to  this  mat- 
ter by  counsel  for  the  railroad  company 
that,  although  the  testimony  of  Suther- 
land rather  tended  to  show  that  Lewis 
was  his  superior  officer,  yet  that  of  itself 
does  not  conclude  the  case ;  that  it  is  to 
be  shown  further)  that,  by  the  orders  and 
directions  of  the  company,  and  by  the 
rules  and  regulations  of  the  company, 
Lewis  was  directed  to  become  the  superi- 
or officer  of  Sutherland,  to  give  him  or- 
ders and  directions  as  to  what  he  should 
do. 

We  are  unable  to  concur  in  the  view 
that  is  taken  by  counsel  in  that  respect 
and  appreciate  at  least,  the  full  force  of 
the  objection.  It  seems  to  us  that  it  is 
sufficient*  for  the  purposes  of  this  case  to 
say  that  if  Sutherland  was  hired  as  one  of 
the  helpers  of  Lewis,  and  he  was  then 
directed  to  receive  his  orders  from  Lewis 
and  obey  his  orders,-  that  would  place 
him  in  the  relation  of  a  subordinate  to 
Mr.  Lewis.  That  would  fix  his  position 
so  far  as  he  and  the  railroad -company  are 
concerned. 

We  may  say  frankly  that,  in  deciding 
this  case,  that  if  we  were  to  take  alone, 
the  testimony  of  the  various  witness  for 
the  plaintiff  as  to  what  was  done  by  the 
parties  and  their  acts  in  conducting  and 
carrying  on  the  business,  we  should  very 
seriously  doubt  whether  there  was  any 
relation  established,  of  superior  and  sub- 
ordinate between  Lewis  and  Sutherland* 


But  the  testimony  of  Sutherland  stands 
here,  and  stands  uncontradicted  and  evi- 
dently has  been  acted  upon  by  the  jury 
and  by  them  taken  to  be  true  and  they 
have  returned  a  verdict  which,  of  course, 
must  find  and  necessarily  does  find  that 
Lewis  was  the  superior  officer,  of  Suther- 
land and  in  that  capacity  really  represent- 
ed  the  company. 

It  is  claimed  And  argued  by  counsel  for 
the  railroad  company  that,  at  least,  in 
some  instances  the  testimony  shows  that 
Mr.  Lewis  was  obeying  Mr.  Sutherland 
in  the  matter  of  receiving  coal  at  the  * 
chutes  and  in  moving  the  engine. 

By  looktng  into  that  testimony,  we  find 
something  like  this  condition  of  affairs 
existing :  The  chutes  by  which  the  loco- 
motive received  coal  have  been  describ- 
ed. There  were  two  helpers  assigned  to 
the  assistance  of  Lewis  and  their  duties 
were  divided  something  like  this.  One 
would  go.  to  the  coal  bin  and  proceed 
along  the  top  of  the  bin  and  ascertain 
the  amount  of  coal  that  was  in  the  bins, 
if  he  did  not  have  that  information  already 
furnished  him,  and  would  give  the  gen- 
eral direction  as  to  the  particular  bin  out 
of  which  the  locomotive  should  receive 
its  coal.  Sutherland  was  to  assist  in  let- 
ting down  aprons  and  opening  coal  chrtes 
and  causing  the  discharge  of  the  -coal  into 
the  tender  of  the  locomotive.  When  that 
was  completed,  it  was  customary  for  him 
to,  at  least,  assist  in  closing  up  the  chutes 
and  putting  up  the  aprons  so  that  the 
locomotive  might  either  pass  away  en- 
tirely from  the  chutes,  or  remove  to  an- 
other chute  if  it  was  necessary  to  be  done. 

The  testimony  shows  that  when  the 
helper  at  the  top  of  these  chutes  found 
the  proper  chute  from  which  the  coal  was 
to  be  taken,  he  would  give  notice  to  the 
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engineer  as  to  the  particular  chute  to 
which  he  was  to  move  his  locomotive. 

Some  evidence  was  given  tending  to 
show  that  when  the  discharge  of  the  coal 
was  completed,  Sutherland  would  put  up 
the  apron -and  then  would  give  notice  to 
the  engineer  that  the  chute  was  in  a  con- 
dition so  that  the  locomotive  could  be 
moved. 

Suffice  it  to  say  that,  in  regard  to  these 
matters,  it  seems  to  us  that  they  don't 
throw  any  material  light  upon  the  rela- 
tions of  these  parties,  or  materially 
change  the  relation  that  was  entered  into 
between  them  at  the  time  the  contract 
was  made. 

It  must  necessarily  follow  that  the  en- 
gineer, assuming  that  he  was  the  super- 
ior officer,  must  receive  from  his  subor- 
dinate notice  from  time  to  time,  of  cer- 
tain facts,  certain  conditions  upon  which 
he  would  act.  This  did  not  throw  upon 
this  superior  the  condition  of  subordinate 
by  thus  directing  him  what  to  do.  The 
signals  simply  operated  as  a  notice  from 
these  parties  to  him  of  the  matters  upon 
which  he  might  act  and  the  conditions 
under  which  he  might  then  proceed  to 
move  his  engine  at  his  will. 

Everything  is  sustained  with  the  gen- 
eral view  that  the  engineer  was  in  charge 
of  his  engiue  or  locomotive  and  was  there 
receiving  coal  and  was  to  give  general 
directions  in  regard  to  the  receipt  of  coal 
by  the  locomotive,  the  amount  he  should 
take,— the  amount  he  needed,  and  the 
general  purposes  to  be  carried  out  in  tak- 
ing coal  from  the  chutes. 

As  I  have  already  stated,  what  was  to 
be  done  afterwards  by  these  helpers, — 
how  far  they  were  to  assist  him,  except 
that  they  were  to  assist  him  generally  in 
taking  in  water  and  sand  and  cleaning, 
out  the  coal  ashes,  is  not  very  definitely 


given,  but  that  they  were  to  be  his  help- 
ers is  clearly  shown. 

Now,  it  might  be  very  strongly  argued, 
as  it  has  been  urged,  that  these  facts 
alone  would  not  constitute  one  superior 
to  the  other,  but  as  I  have  already  stated, 
we  think,  when  taken  in  connection  with 
the  original  contract,  that  that  testimony 
would  not  change  the  contract,  and  that 
the  relation  of  these  parties  was  establish- 
ed at  the  time  the  service  was  entered  in- 
to,— at  the  time  the  employment  was 
made. 

It  is  objected  that  Gunther  was  not  au- 
thorized to  establish  these  relations,  but 
the  testimony  shows,  we  think,  taking 
the  testimony  of  different  parties, — that 
Mr.  Gunther  was  there  as  master  mech- 
anic and  general  authority  was  given  him 
to  hire  men,  to  determine  the  number  of 
men,  in  a  general  way,  by  the  master  of 
transportation,  Mr.  Harrison,  and  in  the 
hiring  of  the  men,  in  the  employment  of 
them,  he  really  stood  in  the  relation  of 
the  company  to  the  men.  He  hired  them 
and  he  (stated  to  them  the  terms  of  the 
contract. 

It  does  not  appear  here  that  Mr.  Har- 
rison ever  interfered  as  to  the  relations 
established  between  these  parties,  nor 
ever  interfered  generally  in  regard  to  the 
matter,  except  it  is  said  that  Mr.  Guuther 
could  not  finally  discharge  men  except 
by  Mr.  Harrison's  request ;  nor  could  he, 
as  a  general  rule,  hire  men  ;  but  wc  think 
that  is  to  be  taken  in  its  general  sense,— 
that  Harrison  had  general  control  over 
his  department  and  had  general  authority 
to  direct  Mr.  Gunther  as  to  the  number 
of  men  be  was  to  employ  and  that  all  the 
details  lof  the  matter  was  committed  to 
Mr.  Gunther  and  that  in  that  relation,  his 
was  as  completely  the  act  of  the  railroad 
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company  as  if  Mr.  Harrison  himself  had 
been  present  representing  the  company. 
It  was  claimed  that  this  injury  did  not 
occur  to  Mr.  Sutherland  by  jieason  of  any 
act  of  Lewis  while  he  was  in  the  line  of 
his  duty.  There  was  a  great  deal  of  con- 
troversy as  to  the  manner  in  which  this 
accident  occurred  and  the  circumstances 
and  the  surroundings.  There  were  four 
persons  who  were  present  at  the  time  of 
the  injury.  There  was  Mr.  Sutherland 
and  there  was  the  other  helper  who  was 
on  top  of  the  chutes,  but  who  really  heard 
but  very  little  of  the  matter ;  indeed,  the 
only  thing  that  he  seems  to  have  heard 
which  was  directly  connected  with,  and 
as  the  result  of  the  injury,  was  the  outcry 
that  was  made  by  Sutherland  at  the  time 
that  be  was  injured  when  he  called  to  the 
engineer  that  he  was  caught,  and  that  he 
should  move  the  locomotive  ahead.  The 
other  party,  of  course,  was  Sutherland, 
that  is,  as  far  as  the  helpers  are  concern- 
ed ;  and  then  the  other  parties  were  the 
engineer,  Lewis,  the  "  hostler,"  and  the 
fourth  party  was  a  man  by  the  name  of 
George,  who  was  the  fireman  and  who,  as 
the  record  shows,  is  dead. 

The  counsel  for  the  railroad  company 
offered  to  put  witnesses  upon  the  stand, 
and  offered  to  prove  the  testimony  that 
was  given  by  Mr.  George  upon  the  tria1 
which  was  commenced  in  this  case  and 
had  in  the  United  States  Court  at  Toledo. 

Objection  to  that  was  made  by  counsel 
for  the  plaintiff,  and  the  testimony  was 
ruled  out  by  the  Court  or  rather  he  was 
prevented  from  giving  it  and  the  objection 
was  sustained  to  it.  No  exception  was, 
taken  to  that,  and  it  simply  stand*  in  that 
manner  and  form  so  that  we  have  not  the 
testimony  of  Mr.  George  in  relation  to  the 
matter. 

The  testimony  shows  that  these  parties 


had  received  from  a  certain  coal  chute- 
number  ii,  1  think- was  the  number,— a 
certain  quantity  of  coal  and  the  engineer 
said  he  needed  a  little  more  coal,  or  some 
more ;  thereupon  Mr.  Sutherland,  as  was 
his  proper  place,  said  he  should  move  his 
locomotive  to  coal  chute  number  8,  and 
that,  }n  the  position  which  the  locomotive 
occupied  at  the  chute  at  the  time,  would 
necessiate  the  backing  up  of  the  locomo- 
tive'from  number  u,  to  number  S. 

Lewis  was  in  his  proper  •  place  in  the 
cab  of  the  engine  and  Sutherland  testifies 
that  he,  Sutherland,  stepped  upon  the 
platform  or  rather  the  apron  of  the  coal 
chute  with  his  left  foot,  placing  it  upon 
some  bar  that  ran  across,  or  some  little 
elevation  that  would  hold  him  in  that 
position  and  near  to  the  edge  of  the 
apron.  The  apron  had  upon  its  side,  a 
plank  about  6  or  8  inches  in  height  and 
it  had  attached  to  this  point  near  where 
his  foot  was  on  the  outside,  a  chain  which  „ 
was  attached  to  a  weight  in  the  chute 
that  was  used  for  drawing  up  the  apron 
when  they  got  ready  to  raise  the  apron 
up  and  to  hold  it  up ;  that  he  placed  his 
left  leg  upon  the  apron  and  placed  his 
right  leg  over  the  side  of  the  apron  and 
from  that  point,  reached  up  to  a  point 
about  the  middle  of  the  apron  where  it 
was  connected  with  the  chute  and  where 
some  coal  had  lodged,  for  the  purpose  of 
removing  the  coal  and  coal  dust  so  that 
the  apron  would  go  up  to  its  place  with- 
out any  obstruction,  and  that  just  as  he 
had  leaned  over  in  that  position  and  while 
he  was  in  the  act  of  so  removing  the  coal, 
Lewis  suddenly  backed  the  locomotive 
and  his  right  limb  was  caught  between 
the  top  of  the  cab,  or  the  corner  of  the 
cab  perhaps,  and  the  side  of  the  apron 
and  his  knee  was  crushed. 

There  is  conflicting  testimony  as  to  how 
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the  locomotive  came  to  be  started.  Mr. 
Lewis  contends  in  His  testimony  strongly, 
that  he  received  notice  from  Mr.  Suther- 
land that  the  locomotive  should  be  moved. 
Sutherland  denies  that  he  gave  any  notice 
of  that  kind,  but  says  the  movement  was 
voluutary  upon  the  part  of  Mr.  Lewis. 

The  injury  occurred,  however,  but  the 
position  of  the  parties  is  used  as  an  argu- 
ment for  the  purpose  of  showing  that  the 
plaintiff  had  been  guilty  of  some  negli- 
gence himself  in  the  matter,  and  in  part, 
for  the  purpose  of  showing  that  Mr.  Suth- 
erland is  not  correct  in  his  statement  in 
regard  to  the  position  he  occupies ;  for  it 
is  contended  upon  the  part  of  the  railroad 
company,  that  Mr.  Sutherland  was,  at  the 
time,  seated  on  the  top  of  the  cab  with  his 
feet  hanging  over,' as  we  understood,  and 
that  he  had  stated  to  parties  that  he  was 
in  that  position,  and  that  in  doing  so,  he 
had  forgotten, — that  he  had  said  that  the 
apron  had  not  been  raised ;  it  had  passed 
from  his  mind  momentarily  and  that  when 
the  locomotive  moved  back,  his  limb  was 
caught.  The  testimony  of  the  physican 
who  attended  him  afterwards  and  who  as- 
sisted* in  the  amputation  of  his  limb,  was 
given,  wherein  he  states  that  Mr.  Suther- 
land in  detail  told  him  that  that  was  the 
position  he  was  occupying  at  the  time. 

Some  conclusions  are  endeavored  to  be 
drawn  from  that  position, — from  the  in- 
juries that  were  received,  as  they  appear- 
ed on  the  limb  itself,  to  show  that  that 
was  the  position  that  he  occupied.  That 
matter  has  been  submitted  to  a  jury  and 
they  have  found  in  favor  of  the  theory  of 
Mr.  Sutherland. 

There  was  testimony  given  contradict- 
ing Mr.  Sutherland's  testimony  and  testi- 
mony given  to  contradict  the  physican  in 
his  statement;  indeed,  the  whole  line  of 
testimony  ordinarily  given  in  such  a  case, 


was  resorted  to,  and  the  whole  matter 
was  submitted  to  the  jury  and  with  their 
findings  of  facts  in  that  regard,  we  do  not 
feel  -that  there  is  any  occasion  to  inter- 
fere. 

The  position  of  the  party,  :»  far  as  we 
can  ascertain  from  the  evidence  and  from 
the  photographic  maps  that  were  exhibit- 
ed to' us,  is  as  consistent  with  the  theory 
of  Sutherland  as  It  is  with  the  theory  of 
t(ie  other  party,  and  certainly  there  is  no 
such  weight  of  testimony  against  the  the- 
ory of  the  plaintiff  as  would  call  for  ap 
interference  upon  the  part  of  this  Court 
to  disturb  the  verdict  of  the  jury. 

Upon  the  conclusion  of  the  testimony, 
the  defendant  in  error  requested  certain 
charges  of  the  court  and  these  charges 
are  copied  into  the  bill  of  exceptions  for 
the  purpose  of  presenting  the  qucstiop 
which  is  made  and  presented  to  the  Court, 
for  the  purpose  of  saving  the  view  that 
the  counsel  has  of  the  law  of  the  case, 
and  they  arc  well  framed  for  the  purpose. 
The  Court,  however,  refused  the  charges 
requested,  and  charged  the  jury  upon  the 
theory  of  the  law  that  is  laid  down  by  the 
Supreme  Court  of  this  state. 

Without  going  into  any  of  the  details 
in  regard  to  that  mtUer,  we  are  of  the 
opinion  that  the  charge  of  the  Court  ja 
substantially  correct  and  we  see  no  rea- 
son for  disturbing  the  judgment  in  the 
case  by  reason  of  any  error  in  regard  tp 
rejecting  requests,  or  in  regard  to  those 
directions  upon  the  part  of  the  Court. 
•  There  is  'one  matter  here  that  perhaps 
should  be  referred  to,  and  that  is  in  re- 
gard to  the  matter  that  is  set  up  in  the 
second  defense.  It  seems  that  the  cotnr 
pany  had  organized  a  sort  of  insurance 
company  in  which  Sutherland  had  be- 
come a  member  as  is  claimed.  That  was 
offered  in  evidence  although  not  strenu? 


»8 


TOLEDO  LEGAL  NEWS 


ously  urged  here  by  counsel,  as  we  under- 
stand, for  the  purpose  of  showing  that  the 
plaintiff  was  not  entitled  to  recover  be- 
cause of  the  stipulations  or  agreements 
contained  in  this  association  paper. 

The  particular  clhuse  that  is  referred  to, 
is  this :  "As  it  is  not  contemplated  in 
this  scheme  to  give  double  benefits  in 
cases  of  disability  or  death  resnlting  from 
accidents,  the  benefits  herein  promised 
shall  not  be  payable  nor  paid  when  the 
contributor  or  any  person  entitled  to 
damages  because  of  the  accident  to  him, 
whether  resulting  in  death  or  not,  has  or 
makes  a  claim  against  said  company  or 
any  lof  the  companies  operating  its 
branches  or  divisions,  (including  the 
Chicago  Division),  until  there  be  first  fil- 
ed with  the  Committee  a  release,  satisfac- 
tory to  them,  releasing  said  companies 
from  such  damages,  signed  by  all  persons 
entitled  to  the  same." 

It  is  sufficient  to  say  that  there  is  noth- 
ing to  show  that  the  plaintiff,  Sutherland, 
ever  claimed  any  benefits  under  this 
policy  or  paper ;  that  none  was  ever  made 
to  him,  although  there  is  an  averment  in 
the  answer  that  the  company  tendered  to 
him  any  damages  that  he  might  claim 
under  this  policy  and  that  they  had  also 
furnished  him  certain  medical  attend- 
ance. 

We  think  that  cuts  no  figure  in  the  de- 
fense of  the  case.  It  is,  however,  stren- 
uously urged  that  this  paper  should  have 
the  effect  of  fixing  the  status  of  Suther- 
land in  relation  to  the  cempany,  and  to 
show  that,  instead  of  being  the  subordin- 
ate of  Lewis,  he  was  in  fact,  in  another 
department,  and  subordinate  to  other 
persons,  The  application  for  member- 
ship is  filled  out  evidently  by  Sutherland 
or  by  some  party,  and  is  signed  by  Mr 
Sutherland,  as  he  himself  states  in  his 
testimony  :     ,4The  Secretary  of  the  Balti- 


more &  Ohio  Railroad  Employes'  Relief 
Association:  William  Sutherland  of 
Chicago  Junction,  in  the  County  of  Hur- 
on, State  of  Ohio,  aged  50,  at  present  em- 
ployed as  a  laborer  in  the  machinery  de- 
partment of  the  Baltimore  &  Ohio  Rail- 
road Company,  apply  to  be  admitted  a 
member  of  the  Baltimore  &  Ohio  Railroad 
Employes'  Relief  Association,  hereby 
consenting  to  be  bound  by  the  rules  of 
the  association  as  herein  set  forth,  which 
I  have  read,  (or  have  had  read  to  me), 
and  agreeing  that  &c. ' '  This  is  dated  the 
17th  day  of  January,  1882. 

The  testimony  was  rejected  by  the 
Court  and  under  the  view  that  we  have 
taken  of  the  effect  of  the  contract  that 
was  made  between  the  parties,  we  are 
unable  to  see  how  this  would  have  any 
material  effect  upon  the  relation  of  Lewis 
to  Sutherland,  in  this  case,  or  of  Suther- 
land to  the  company. 

We  do  not  find  that  it  appears  but  that, 
as  a  matter  of  fact,  he  was  in  the  mach- 
inery department.  He  was  hired  by  the 
master  mechanic.  That  goes  about  as  far 
as  any  testimony  to  show  in  what  depart- 
ment he  was  engaged.  He  was  engaged 
as  a  common  laborer  and  was  engaged  by 
the  master  mechanic. 

We  are  of  the  opinion,  therefore,  that 
the  Court  did  not  err  in  ruling  that  out,— 
that  particular  matter  of  evidence. 

As  I  have  already  stated,  the  general 
items  of  evidence  that  have  been  offered 
are  along  the  line  of  the  respective  theo- 
ries of  the  parties  and  are  to  be  governed 
by  the  views  the  Court  took  in  relation 
to  these  1  theories.  We  have  carefully 
read  this  record  from  end  to  end  and  we 
have  as  carefully  read  the  briefs  of  the 
respective  counsel  in  the  case,  and  while, 
as  we  have  said  before,  the  case  is  not 
one  that  is  entirely  clear  and  free  from 
doubt  vet  in  our  view  of  the  law  of  the 
case,  and  the  facts  of  the  case,  our  judg- 
ment is  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed,  but 
without  any  penalty  other  than  costs 
against  the  plaintiff  in  error. 

J.  H.  Collins,  for  plaintiff  in  error. . 

Charles  Pratt  and  Walker  &  Severance, 
for  defendant  in  error. 
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COUNCILMEN. 


Appointment   by  Mayor  to  Fill  Casual  Va- 
cancy. 

f Circuit  Court.  Ottawa  Count?.  June  Term, 
1894.  Present,  Hons.CS.  Bentley ,  P.  J .,  C.  II, 
Scribner  and  G.  R.  Haynes,  J.  J.) 

The  State  of  Ohio,  ex  rel,  Myron 
T.  Palmer  vs  Frances'  L.  S.  Darby. 
Quo  Warranto. 

( 1 — The  exclusive  right  of  the  Council  to  judge 
of  the  election  returns  and  qualification*  of  km 
own  member*,  under  sectiou  io>j  K.  S.,  does  not 
extend  to  a  case  where  the  controversy  is  not 
simply  which  of  the  two  or  more  persons  was 
properly  selected  to  fill  a  conceded  vacancy,  then 
to  be  fined  by  some  one,  but  where  the  point  in 
dispute  is  whether,  under  the  law,  there  is  any 
vacancy  or  office  then,  to  be  filled  by  election  or 
appointment. 

j— The  provisions  of  section  1334  must  applr  in 
determining  whether  the  appointment  snafl  be 
till  the  next  annual  municipal  election  or  for  the 
unexpired  term,  and,  under  that  section,  an  ap- 
pointment of  a  councilman  by  the  Mayor,  maue 
with  the  consent  of  the  Council,  mustne  for  the 
unexpired  term  of  the  person,  who,  after  being 
elected  and  qualified,  ceases  to  be  a  Councilman 
before  the  expiration  of  the  term  for  which  he 
was  elected.  ' 

1 — The  misapprehension  of  the  true  tenure 
of  the  appointee,  on  the  part  of  the  Mayor, 
the  appointee  or  others,  cannot  abridge  the  term 
fixed  for  his  continuance  in  office. 

4 — In  view  of  the  particular  provisions  of  sec- 
tions  1713  and  1794  It.  S„  in  connection  with  the 
more  general  provisions  of  section  &  a  Council- 
man appointed  for  an  unexpired  term  may  hold 
office  until  his  successor  is  elected  and  qualified. 

5 — While  regular  elections  may   be  and  are  re- 

au i red  to  be  held  in  anticipation  of  the  expira- 
on  of  an  official  term  and  appointment*  to  an 
office,  originally  appointive,  may  he  made  while 
the  person  holding  the  office  is  still  serving  hi* 
term,  yet  ueihter  an  election  nor  an  appoint  met  to 
fill  a  casual  vacancy  can  be  held  or  made  antici- 
patory of  the  vacancy  nor  until  it*  actual  occur- 
rence! 

6— The  appointment  of  a  person  as  Council- 
man to  fill  a  vacancy  occasioned  by  the  removal 
of  the  person  elected  to  the  office,  must  lie  with 
the  consent  of  the  Council  and  such  con»e  111 
must  be  manifested  bv  Mime  affirmative  uct; 
mere  silence  or  failure  to  object  on  the  pari  of 
the  Council  is  not  sufficient.  I 

7 — The  Council  is  not  required  to  take  imme-  j 
diate  action  upon  the  appointment  but  may  \ 
defer  action  anil  it  is  competent  for  it  to  act 
upon  upon  the  matter  until  the  Mayor,  or  the 
force  of  circumstances  has  withdrawn  the  nom- 
ination; but  whenever  it  gives  the  requisite  con- 
sent, in  the  requisite  war,  it  cannot  thereafter 
u  do  its  effect,  nor  oust  oue  who  thus  becomes  a 
ua  ii'kk  member,  except  in  the  manner  provided 
by  statute  for  his  removal. 

S — It  is  not  absolutely  required  that  the  con- 
setit  of  the  Council  should  beexprcsned  by  actual 
vote  upon  the  direct  question  of  approving  the 
Mayor'*  choice,  it  if  be  plainfy  and  affirma- 
tively given. 

o-— A  record  of  the  proceedings  of  the  Council 
indicating  that  the  person  appointed  to  till  a 
vacanCr,  was.  after  his  appointment,  elected 
clerk  i-uo  tkmfomr,  together  wlih  other  like 
evidences  of  his  recognition  as  a  member,  is 
sufficient  to  show  thst  the  Council  conhkn'tki) 
that  he  was  then  a  member  and  the  appointment 
having  been  made  in  presence  of  the  1-ouncil,  its 


members  knew  that  his  only  claim  to  a  seat  was 
by  virtue  of  that  appointment  which  onlc  needed 
their  consent  to  make  it  effective.  Such'  affirma- 
tive action  of  the  Council  should  be  allowed  a 
broader  significance  than  being  treated  a- 
merely  recognition  as  a  dp.  facto  member  of  the 
Council,  as  it  fully  show*  the  coxsrxt  required 
by  section  1734  R.  S.— Ed.  I.bg.il  News.} 

Bentlby,  J. 

.This  action  in  Quo  Warranto  is 
brought  for  the  purpose  of  obtain- 
ing a  judgment  ousting  the  respon- 
dent from  exercising  the  office  of 
Councilman  of  the  Village  of 
Wauseon,  Fulton  County,  O.,  and 
declaring  the  relator  entitled  there 
to. 

By  the  pleadings  and  proof  it  ap- 
pears that  in  June,  1892,  Wm.  C. 
Barnes  held  said  office  of  Council- 
man, having  been  elected  thereto 
for  the  term  of,  two  years  in  the 
spring  cf  1891  and  having  duly 
qualified.  On  June  20th,  1892,  it 
was  shown  to  the  Mayor  and  Coun- 
cil of  the  village  that  Wm.  Barnes 
had  removed  from  the  village,  and 
the  Mayor  thereupon  duly  declared 
said  office  vacant,  and,  with  the  ad- 
vice and  consent  of  the  council, 
duly  expressed  by  a  yea  and  nay 
vote,  duly  rendered,  duly  appointed 
John  S.  Dimke  to  fill  said  vacancy. 
On  July  18,  1892.,  Dimke  having  re 
fused  to  accept  said  appointment  or 
to  qualify,  the  Mayor  appointed 
Myron  T.  Palmer,  the  Relator,  to 
fill  the  vacancy. 

Mr.  Palmer,  being  present  at  the 
time,  was  sworn  in  and  took  his 
seat  as  Councilman. 

At  the  spring  election  of  1893 
George  W-  Hartman  was  duly 
elected  to  said  office,  but  having  re 
fused  to  qualify,  on  April  17,  1893, 
the  Mayor  declared  a  vacancy  in 
said  office  and  again  appointed  the 
Relator  to  fill   it,  and  the   Relator 
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being  present  at  the  time,  Again 
took  the  oath  of  office  and  continu- 
ed to  discharge  the  duties  of  Coun- 
cilman. 

By  reason  of  some  misapprehen- 
sion or  other  cause,  the  names  of 
no  candidates  for  said  office  were 
placed  ofl  the  tickets  of  either  or 
any  political  party  in  the  spring  of 
1894,  s°»  °f  course,  no  one-  was 
elected  thereto. 

Thereupon  a  special  meeting  of 
the  Council  was  called  for  April  12, 
1894,  and  at  that  meeting,  the 
Mayor  and  six  members  of  the 
Council,  including  the  Relator, 
were  present.  At  this  meeting  the 
Mayor  declared  said  office  of  Coun- 
cilman vacant,  "on  account  of  ex- 
piration of  time  of  Myron  T.  Pal- 
mer, an  acting  member"  as  the  rec- 
ord recites,  and  appointed  the  re- 
spondent, Darby,  thereto,  and  on 
motion  then  and  there  made  to  con- 
firm said  appointment  three  0/  said 
Councilmen  voted  yea  and  three 
(including  Palmer,  the  Relator,) 
voted  nay,  and  the  Mayor's  name 
bting  thereupon  called,  he  voted 
yea,  and  declared  the  motion  to 
confirm  carried,  whereupon  the  re- 
spondent was  sworn  in  and  took 
his  seat  as  Councilman  and  has 
since  continued  to  act  as  such,  in 
place. of  Palmer,  who  has  not  since 
acted  but  brings  this  suit  in  the 
name  of  the  State  to  determine 
the  right  of  himself  and  thev  re- 
spondent to  the  office. 

On  behalf  of  the  respondent  it  is 
urged  that  this  Court  has  no  juris- 
diction of  such  a  case,  since  by  sec- 
tion 1 679  R.  S.  the  Council  is  made 
"the  judge  of  the  election  returns 


and  qualifications  of  its  own  mem- 
bers." But  we  do  not  regard  this 
exclusive  right  of  the  Council  as 
extending  to  a  case  where  the  con- 
troversy is  not  simply  which  of  two 
or  more  persons  was  properly 
selected  to  fill  a  conceded  vacancy 
then  to  be  filled  by  some  one,  but 
where  the  point  in  dispute  is  whether 
under  the  law  there  is  any  vacancy 
or  office  then  to  be  filled  by  any 
election  or  appointment.  It  would 
hardly  be  contended,  for  instance, 
that  a  Council  could  assume  that 
the  term  of  one  of  its  members 
regularly  elected  under  the  law  for 
two  years,  expired  in  one,  and  up- 
on some  other  person  being  elected 
or  appointed  then  to  such  supposed 
place,  could  vote  to  seat  the  new 
claimant  in  place  of  the  old  mem- 
ber and  successfully  defend  its 
action  and  the  old  member  be  con- 
cluded by  the  action  of  the  Council 
under  this  section. 

The  principles  recognized  and 
enforced  in  the  case  of  the  State 
ex  relvs  O'Brien,  47  O.  S.  473.  see 
47,  O.  &  566,  and  44  O.  S.  469,  in 
our  view,  forbid  the  conclusion 
that  sec.  1679  confers  the  exclusive, 
if  any,  power  on  the  Council  to  ad- 
judge in  such  a  case  as  is  here  pre- 
sented. 

If  the  Relator  has  any  right  to 
exercise  the  powers  and  .perform 
the  duties  of  the  office,  it  is  wholly 
because  he  was  legally  an  officer 
whose  rightful  incumbency  had  not 
terminated  .^when  the  respondent 
was  appointed,  and  no  action  of  the 
Council  other  than  by  the  motion 
of  a  member  (1684-5)  according  to 
the    requirements    of  the  statute, 
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could  interfere  with  a  tenure  posi- 
tively fixed  by  law. 

We  must  inquire  then,  by  what 
if  any  rightful  and  definite  tenure 
was  Palmer  holding  the  office  when 
Darby  was  appointed,  or,  in  other 
words,  was  there  a  vacancy  which 
could  lawfully  be  filed  by  appoint- 
ment? 

Under  sec.  1673,  the  regular  term 
of  Councilmen   is  -  two  years.      In 
case  of  a  vacancy   in   the   Council, 
were  it  not  that  sec.    1724  makes 
special  provision  applicable  only  to 
Councilmen,  tt  might  well  be   held 
that  the  more  general  provision   of 
sec.1713  in  the  chapter  on  "Officers 
of  Cities  and  Villages"   and   which 
is  made  applicable   "unless   other- 
wise provided  in  this  title,"   would 
apply,  but  since  sec.    1724   being 
thus  special  and  containing   pro- 
visions   regarding    the     time     for 
which  vacancies  in  the  Counciimay 
be  filled,  wholly  different  from  those 
in  sec.  161 3  regarding  vacancies  in 
municipal    offices,     generally,    we 
think  it  clear  that   notwithstanding 
the  reference  to  sec.    17 13   in   sec. 
1693,  these  provisions  of  sec.    1724 
must  govern  in  determining  whether 
the  appointment  shall  be   "till   the 
next  annual  municipal  election"  or 
"for  the  unexpired  term."     The  ap- 
pointment therefore   must  be   for 
the  unexpired  term.      We  think  it 
is  not  competent  for  the  Mayor  to 
fix  the   term   of  the   appointment 
otherwise,  and  his  appointment  of 
a  councilman,  when  made  with  the 
consent  of  the  Council,   is   for   the 
unexpired  term  of  the  person   who 
after  fateing  elected  and   qualified, 
Ceases  to  be  Councilman  before  the 


expiration  of  the  term  for  which 
he  was  elected.  And  the  misap- 
prehension of  the  true  tenure  of 
the  appointee,  on  the  part  of 
the  Mayor,  the  appointee  or 
others  cannot  abridge  the  term 
fixed  by  law  for  his  continuance  in 
office. 

Section  1713  also  provides  that 
"unless  otherwise  provided,  all  mu- 
nicipal officers  shall  serve  until 
their  successors  are  qualified." 

See  sec.  8  and  sec.  11  R.  S. 

Mechem  in  his  work  on  Public 
Offices  and  Officers,  sec.  402,  lays 
down  the  ruW  that  officers  appoint 
ed  to  fill  vacancies  in  elective 
offices  are  generally  considered  as 
appointed  for  the  remainder  of  the 
unexpired  term  of  the  person  whose 
place  they  fill,  and  that  on  failure 
to  elect  at  the  regular  election,  they 
hold  over,  and  that  if  the  provision 
is  that  they  are  to  continue  until 
their  successors  are  elected  and 
qualified  there  must  be  an  election 
and  not  an  appointment  of  a  suc- 
cessor. 

In  State  vs  McGregor,  44  O.  S. 
630-1,  the  Supreme  Court  held  that 
sec.  1208  and  not  sec.  11  applied  to 
the  filling  of  vacancies  in  the  of- 
fice of  Sheriff  and  Coroner.  And 
we  suppose  that  in  ,view  of  the 
particular  provision  in  sec.  17 13 
and  1724  in  connection  with  the 
more  general  provisions  of  sec.  8, 
that  if  Palmer  was  legally  appointed 
and  confirmed  to  fill  the  unexpired 
term  of  Barnes,  which  would  end 
in  the  spring  of  1893,  he  would 
hold  the  office  till  his  successor  is 
elected  and  qualified. 

If,  in  1892,  Palmer  was  duly  ap- 
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pointed  by  the  Mayor  with  the  ad- 
vice and  consent  of  the  Council 
properly  expressed,  there  has  never 
been  a  vacancy  in  the  office  since 
which  could  be  legally  filled  by  ap- 
pointment and  the  appointment  of 
1893,  however  formal,  was  of  no 
effect.  And  if  he  was  not  so  ap- 
pointed and  confirmed  in  1892,  he 
was  simply  a  de  facto  Councilman, 
at  least  till  the  alleged  appointment 
of  1893,  and  there  was,  during  all  that 
period,  a  continuous  vacancy  which 
might  at  any  time  have  been  filled 
by  apppointment.  And,  of  course, 
could  have  been  filled  by  his  own 
appointment,  in  the  spring  of  1893, 
or  before  or  since,  or  if  he  was  never 
legally  appointed  and  confirmed, 
by  the  appointment  of  another  per- 
son, Darby  for  instance. 

While  regular  elections  may  and 
are  required  to  be  held  in  anticipa- 
tion of  the  expiration  of  an  official 
term,  and  appointments  to  an  office 
originally  appointive  may  be  made 
while  the  person  holding  the  office 
is  still  serving  his  term  and  in 
anticipation  of  its  regular  expiration 
yet  neither  an  election  nor  an  ap- 
pointment to  fill  a  casual  vacancy 
can  be  held  or  made  anticipatory  of 
the  vacancy  nor  until  its  actual  oc- 
currence. This  is  manifest  from 
the  sections  17 13  and  1724  provid- 
ing for  the  filling  of  such  vacancy, 
and  from  the  opinion  in  State  vs 
AfcGregor. 

It  becomes  therefore  of  the  first 
importance  to  determine  whether 
at  any  time  since  the  vacancy  oc- 
casioned by  Barnes  removal  from 
the  village  Palmer  was  legally  ap- 
pointed by  the  Mayor,  by  and  with 


the  consent  of  the  Counsel,  as  re- 
quired by  section  1724.  We  regard 
that  section  as  expressing  the  re- 
quirements of  law  as  to  the  appoint- 
ment of  Councilmen  to  fill  vacan- 
cies rather  than  the  more  general 
sections  171 1  and  17 13  for  the 
reason  that  it,  1724,  is  specially  ap- 
plicable to  such  officers  only.  It 
will  be  noticed  that  there  is  a  dif- 
ference in  the  wording  of  the  three 
sections,  sections  171 1  and  17 13 
each  requiring  that  the  appoint- 
ment be  made  "with  the  advice  and 
consent  of  the  Council"  and  section 
1722  requiring  that  it  be  made  "by 
and  with  the  consent  of  the  Coun- 
cil." Whether  the  addition  or 
omission  of  the  word  ''advice"  is  of 
itself  of  any  significance  may  not 
be  clear,  but  the  iteration  or  in- 
sertion, rather,  in  section  1724,  of 
the  requirement  that  the  Council 
should  consent,  would  seem  to  in- 
dicate that  it  was  intended  to  make 
full  provision  in  this  section  alone 
for  such  appointments,  and  we 
think  that  the  requirement  of  sec. 
171 1  as  to  the  voting  and  recording 
of  votes  does  not  apply  to  this  case. 
There  must  be,  however,  a  consent 
to  the  appointment  on  the  part  of 
the  Council,  and  according  to  the 
authorities  cited  by  counsel  for  the 
respondent,  such  cdnsent  must  be 
manifested  by  some  affirmative  act 
and  mere  silence  or  failure  to  ob- 
ject on  the  part  of  the  Council  is 
not  sufficient.  Whether  or  not 
there  was  a  direct  vote  upon  the 
question  of  confirming  the  appoint- 
ment of  Palmer  in  July,  1892,  was 
a  matter  regarding  which  the  evi- 
dence before  us  in  the  trial  was 
conflicting,  and  we  think  there  was 
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not  a  preponderance  of  the  evidence 
that  such  direct  vote  was  had  but 
the  weight  of  the  evidence  was 
otherwise. 

Can  the  requisite  consent  be 
given  by  the  Council  otherwise 
than  by  a  vote  upon  the  express 
question  of  consenting  to  such  ap- 
pointment? If  we  were  permitted 
to  determine  this  fact  of  consent  by 
giving  effect  to  those  things  by 
which  the  condition  or  state  of  the 
minds  of  men  is  usually  determined 
in  legal  proceedings,  there  could 
be  no  hesitation  in  declaring  that 
the  Council  did  consent  to  his  ap- 
pointment, since  without  the  sign 
of  objection  by  anyone,  Mr.  Palmer 
upon  being  appointed  took  his 
seat  as  Councilman  and  became  an 
active  and  frequent  participant  in 
the  proceedings  of  the  Council  and 
so  continued  for  a  year  and  three 
quarters  or  more,  and  was  always 
in  everyway  recognized  as  a  mem- 
ber, his  name  being  on  the  rolls  and 
called  for  each  vote  taken  by  yeas 
and  nays;  he  introduced  resolutions, 
seconded  motions,  served  on  com- 
mittees, made  reports  to  the  Coun- 
cil, which  were  accepted  and  adopt- 
ed and  during  the  entire  period 
when  meetings  were  held  almost 
weekly,  his  voice,  his  vote  and  his 
presence  were  always  recognized 
by  the  other  members  of  the  Coun- 
cil, and  his  rare  absences  were  care- 
fully noted  by  the  clerk  upon  the 
minutes  which  the  Council  ap- 
proved. 

We  have  looked  through  the 
records  of  the  Council  offered  in 
evidence  to  see  whether  by  any 
any  affirmative  action  it  has  mani- 


fested its  consent  to  Mr.  Palmer's 
appointment.  The  Council  were 
not  required  to  take  action  upon 
the  appointment  directly  as  it  was 
made,  but  when  the  appointment 
was  made  before  the  Council,  it 
could  then  act,  or  defer  action  up- 
on it,  and  it  was  competent  for  it  to 
act  upon  the  matter  until  the  Mayor 
or  the  force  of  circumstances  had 
withdrawn  the  nomination.  Until 
withdrawn  and  before  action  upon 
it  the  nomination  was  a  continual 
proposition  before  the  Council  for 
its  action,  but,  whenever  it  gave 
the  requisite  consent  in  the  re- 
quisite way,  it  could  not  thereafter 
undo  its  effect,  nor  oust  one  who 
thus  became  a  dejure  member,  ex- 
cept in  the  manner  provided  by 
statute  for  his  removal.  We  think 
that  itis  notabsolutely  required  tnat 
the  consent  of  the  Council  should 
be  expressed  by  actual  vote  upon 
the  direct  question  of  approving 
the  Mayor's  choice,  if  it  be  plainly 
and  affirmatively  given. 

Does  the  record  of  the  proceed- 
ings of  the  Council  sufficienly  ex- 
hibit such  affirmative  action  con- 
senting to  Palmers  appointment  ? 

We  think  it  does. 

On  August  15,  1892,  the  clerk 
being  absent;  the  Council  itself 
elected  Mr.  Palmer  as  clerk,  pro 
tempore.  By  section  1755  this 
selection  could  only  be  of  one  of  the 
members  of  the  Council.  So  that 
at  least  thus  early  after  his  appoint- 
ment, Mr.  Palmer  was  by  affirma- 
tive vote  of  the  Council  recognized 
directly  as  a  member,  and  though 
the  vote  was  not  expressly  upon 
the  question  of  .his   membership   it 
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was  a  sufficient  declaration  that 
the  Council  consented  that  he  was 
then  a  member,  and  the  appoint- 
ment being  made  in  the  presence 
of  the  council,  its  members  knew 
that  his  only  claim  to  a  seat  was  by 
virtue  of  Jhat  appointment  which 
only  needed  their  consent, in  session 
given,  to  make  it  effective.  Again ; 
It  was  the  duty  of  the  clerk  ( sec. 
1755)  to  record  the  proceedings  of 
the  council,  and  it  was  a  proper  if 
not  a  necessary  part  of  the  record 
of  each  meeting  that  it  should  state 
the  members  present.  During  the 
time  while  Palmer  served  as  council- 
man, the  council  met  very  frequent- 
ly, on  an  average  as  often  as  once  a 
week,  and  the  clerk  in  the  record 
of  each  meeting  gave  the  name  of 
Palmer  as  one  of  the  members  of 
the  Council  either  as  present  or  ab- 
sent, (and  he  was  almost  invariably 
present,)  and  such  record  was  ap- 
proved by  the  Council  at  its  next 
meeting,  as  shown  by  its  records. 

The  ^Council  consisted  of  six 
members  and,  of  course,  under  the 
provisions  of  sec.  1693,  it  required 
four  affirmative  votes  for  the  pas- 
sage of  legislation  (unless  the  case 
fell  within  the  exception  provided 
in  that  section),  and  on  many  oc- 
casions after  the  appointment  of 
Palmer  in  1892,  beginning  as  early 
as  Sept.  5,  1892,  only  four  members 
of  the  Council,  including  Palmer, 
were  present  at  meetings  when  re- 
solutions and  ordinances  of  great 
importance  were  passed  by  yea  and 
nay  vote,  all  of  said  four  present 
being  recorded  as  voting  aye ;  cer- 
tain of  the  ordinances  thus  passed 
appropriating  large  sums  of  money 


out  of  the  corporation  treasury,  and 
others  making  assessments  for  im- 
provements &c.,  and  the  record  of 
such  meeting  and  proceedings  being 
approved  by  the  Council  at  the  next 
subsequent  meeting. 

On  April  17th,  1893,  at  the  organ- 
ization of  the  Council  for  that  year, 
the  Mayor  appointed  Palmer  on 
certain  of  the  standing  committees, 
and  chairman  of  one  committee 
thus  clothing  him,  apparently  at 
least,  with  the  great  and  serious 
powers  which,  under  section  1687, 
may  be  exercised  by  such  chairman 
and  committee,  and  this  appoint- 
ment seems  to  have  been  approved 
by  the  Council. 

On  April  24,  1893,  Palmer's  com- 
mittee having  reported  to  the  Coun- 
cil on  a  certain  matter,  Palmer 
moved  to  re-commit  it  to  the  com- 
mittee and  his  motion  was  carried 
by  a  yea  and  nay  vote  recorded  on 
the'  records,  showing  six  council 
men  (of  course,  including  Palmer) 
voting  yea. 

Again  on  November  20th,  1893, 
in  the  absence  of  the  Mayor  from 
the  Council  meeting  of  that  date, 
the  Council  chose  Palmer  as  its 
temporary  chairman,  and  under 
section  1675,  such  person  appointed 
to  temporarily  take  the  place  and 
perform  the  duties  of  mayor  must 
himself  be  a  member  of  the  Council. 

It  may  be  •said  that  all  this  was 
merely  the  recognition  of  Palmer  as 
a  de  faeto  member- of  the  Council 
and  should  not  be  regarded  as  equi- 
valent to  a  vote  directly  upon  his 
confirmation,  but  considering  that 
his  de  facto  character  only  needed 
at  any  moment  after  his  appoint- 
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ment,  th&tonsent'of  the  Council  in 
order  to  make  his  position  dejure, 
such  affirmative  action  of  the  Coun- 
cil itself,  ought  to  be  allowed  a 
broader  significance,  and,  we  think, 
fully  shows  the  consent  required  by 
section  1724,  if  not  the  "  advice  and 
consent"  which  under  section  171 1 
and  1 7 13  in  case  of  certain  officers 
must  be  shown  by  yea  and  nay  vote 
recorded  on  the  journal. 

Such  being  our  conclusion,  it  is 
unnecessary  for  us  to  consider  the 
arguments  as  to  the  Mayor's  power 
to  vote  in  case  of  a  tie  upon  the 
question  of  the  confirmation  of  his 
appointee,  Mr.  Darby,  or  whether, 
had  there  been  a  vacancy  in  April, 
Mr.  Darby  might  be  ousted  at  the 
suit  of  the  State  on  the  relation  of 
Palmer,  for,  there  being  no  vacancy 
to  fill,  and  Mr.  Palmer  the  dejure 
incumbent  until  his  successor  is 
elected  and  qualified,  the  appoint- 
ment of  1894  even  had  it  been  con- 
firmed with  the  utmost  unquestion- 
able formality,  would  have  been  in- 
eftective  to  confer  any  right  upon 
Darby.  •  Judgment  of  ouster  against 
Darby  and  for  the  induction,  or 
rather  the  restoration  of  Palmer, 
will  be  entered  at  the  costs  of  the 
respondent,  Darby. 

Hurd,  Brumback  &  Thatcher,  for 
Relator. 

Doyle,  Scott  &  Lewis  and  W.  W. 
Touvelle,  for  defendants. 
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(In  Common  Plea*  Court,  Perry  County 
Ohio.) 

Lewis  Stolti,  Plaintiff,  vs  Eli  Vanatta, 
et  al,  defendants.    Decided  July  16,  1894 

lit.  Parol  evidence  is  not  Admissible  to  con- 
vert a  deed,  baaed  on  no  valuable  consideration, 
or  one  merely  nominal,  into  a  deed  for  value,  so 
as  to  defeat  an  existing  attacking  creditor  or  give 
such  creditor  a  prefe  ence  over  him. 

and.  A  court  of  equity  will  not  reform  an  in- 
effectual voluntary  conveyance  so  as  to  give  one 
creditor  preference  over  another  creditor  where 
their  equities  are  equal. 

3rd.  A  court  of  equity  will  not  reform  a  deed, 
on  an  allegation  of  mutual  inadvertence  of  par- 
ties to  the  transaction,  for  the  purpose  of  mak- 
ing such  preference. 

Huffman,  J. 

'  The  plaintiff  in  this  case  brings  his  ac- 
tion to  set  aside  a  deed  made  by  the  de- 
fendant, Eli  Vanatta,  to  John  Vanatta, 
and  a  deed  made  by  said  John  Vanatta  to 
Hannah  Vanatta,  the  wife  of  said  Eli. 
These  de*»ds  were  both  made  and  dated 
January  20th,  1893.  The  petition  alleges 
that  the  deed  of  Eli  to  John  was  made  on 
the  consideration  expressed  therein ;  that 
said  John  should  immediately  convey 
said  premises  to  said  Hannah  and  the 
consideration  expressed  in  the  deed  of 
John  to  Hannah  of  One  dollar.  Said 
petiton  sets  up  a  judgment  recovered  by 
Stolte  against  Eli  Vanatta,  at  the  Febru- 
ary Term  of  this  Court,  1894,  for  the  sum 
of  (581.10;  that  said  judgment  was  re- 
covered upon  a  promissory  note  made  by 
said  Eli  to  Stoltz  on  September  15th,  1883; 
that  said  Eli  was  the  owner  of  said*  real 
estate  from  August  26th,  1873  ;  and  that 
after  he  made  said  conveyance  to  his  wife, 
he  had  no  property  left  subject  to  execu- 
tion ;  and  said  conveyance  was  in  fraud  of 
his  rights  as  such  creditor  of  Eli. 

The  joint  answer  and  amendment  there- 
to filed  by  said  EH  and  Hannah,  admit 
the  recovery  of  said  judgment ;  that  it  was 
for  the  debt  alleged  ;  and  that  said  Eli  at 
the  time  of  the  conveyance  to  his  wife 
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was  unable,  except  for  said  real  estate,  to 
pay  his  debts.  The  petition  alleges  the 
value  of  said  real  estate  to  be  $2,000.00, 
and  the  answer  admits  it  to  be  $1,600.00. 
The  answer  and  amendment  admits  the 
consideration  expressed  in  said  deeds  to 
be  as  alleged  in  the  petition,  and  set  up 
that  by  the.  mutual  inadvertence  of  the 
scrivener  and  said  Eli  and  Hannah  certain 
other  considerations  set  out  in  said  ans- 
wer and  amendments  are  not  expressed 
or  named  in  either  of  said  deeds ;  but  al- 
lege that  there  was  other  and  different 
considerations  from  those  named  in  said 
deeds,  which  are  averred  to  be  the  release 
of  a  mortgage  and  other  indebtedness  of 
said  Bli  to  Hannah. 

To  this  answer  and  amendment  thereto 
the  plaintiff  demurrs.  In  support  of  his 
demurrer  the  plaintiff  claims  that  this 
deed,  being  a  voluntary  conveyance  and 
covering  all  the  property  said  Vanatta 
had,  is  prima  facie  fraudulent,  and  that 
it  can  not  be  contradicted  by  parol  evi- 
dence ;  that  the  Vanattas  can  not  show  an- 
other and  different  consideration  than 
that  named  in  the  deeds.  The  defendants 
claim  that  the  deeds  can  be  contradicted 
and  that  they  may  show  that  the  deeds 
are  not  in  fact  voluntary  ;  but  that  they 
may  show  that  another  and  different  con- 
sideration passed  than  that  named  in  the 
deeds;  that  deeds  may  be  contradicted 
which  on  their  face  and  by  their  terms 
are  voluntary,  may  be  shown  to  be  deeds 
for  value,  and  the  consideration  shown, 
and  that,  against  this  creditor  who  now 
attacks  them  for  fraud. 

On  the  solution  of  this  question  the 
ruling  upon  the  demurrer  depends. 

The  first  named  deed  has  no  considera- 
tion expressed  in  it  whatever.  It  simply 
states  that  it  is  made  to  John  Vanatta  in 
consideration'*  that  he  will  immediately 


convey  the  same  to  Hannah  Vanatta.'* 
The  other  from  him  to  Hannah  is  made 
in  consideration  of  one  dollar.  One  dol- 
lar is  not  a  valuable  consideration  for 
property  confessedly  worn  $1,600.00.  I 
think  such  a  consideration  for  property 
of  that  value  is  universally  nominal,  and 
I  also  think  that  the  rules  may  be  con- 
sidered settled,  at  least  in  Ohio,  that  un- 
der such  circumstances  as  exist  in  this 
case  a  change  can  not  be  made  from  one 
kind  of  consideration  to  another  by  parol. 

In  the  case  of  Barrage's,  Lessee  vs. 
Beardsley,  16  Ohio,  438,  the  Court,  on 
page  442,  say  :  "  Love  and  affection  is  a 
good  consideration  for  a  deed.  The  grant- 
or, however,  did  not  profess  to  have  con- 
veyed upon  any  consideration  of  that 
kind.  The  grantees  did  not  receive  the 
deed  upon  those  terms,  but  in  considera- 
tion of  Three  Thousand  Dollars  paid,  or 
to  be  paid  ;  and  as  between  the  grantor 
and  grantees,  what  the  deed  expressed, 
was  the  evidence  of  their  contract. 

Neither  sound  principles,  nor  the 
statute  of  frauds  and  prejuries,  would 
permit  them  to  alter  or  vary  it  by  parol. 
It  would  introduce  a  rule  productive  of 
great  mischief,  to  permit  a  written  in- 
strument of  so  solemn  a  nature  as  a  deed 
of  bargain  and  sale,  to  depend  upon  the 
inventive  recollection  of  any  witness,  and 
to  allow  titles  to  be  set  up  by  oral  testi- 
mony, in  opposition  to  the  written  and 
recorded  evidence  required  by  statute. 
So  far  from  being  unfounded  in  reason,  it 
would  be  difficult  to  imagine  anything 
more  directly  in  conflict  with  reason  and 
principle,  than  to  permit  a  deed  thus  as- 
sailed to  be  set  up,  by  proving  it  false  up- 
on its  face." 

And  the  Court,  on  page  443.  quoting 
from  nth  Wheat,  213.  says:  'Had  the 
evidence  been  offered  for  the  purpose  of 
showing  that  the  deed  was  given  for  a 
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-valuable  consideration i  and  in  satisfaction 
for  the  debt  due  from  the  father  to  his 
son,  and  not  for  the  consideration  0/  love 
and  affection,  as  expressed  in  the  deed,  it 
might  well  he  considered  as  contradicting 
the  deed.  It  would  then  be  substituting 
a  valuable  for  a  ^tx*/ consideration,  and  a 
violation  of  a  well  settled  rule  of  law, 
that  parol  evidence  is  inadmissible  to 
substantially  vary  a  written  agreement.' • 
The  case  of  Patterson  vs.  f. am  son,  4$ 
O.  5".,  77.  In  th'rd  proposition  of  the 
syllabus  and  last  of  page  89,  and  first  of 
90,  the  Court  lay  down  the  rule  to  be  that 
the  recital  in  such  deed,  if  a  named  sum 
of  money,  so  far  concerns  the  operation 
and  effect  of  the  deed,  as  that  it  is  not 
competent  to  show  by  parol  proof  that 
such  instrument  is  in  fact  a  deed  of  gift 
from  a  person  not  named  in  it,  and  that 
the  named  consideration  was  in  fact  paid 
by  him. 

In  Holmes  vs  Sullivan ,  et  al.%  §4  Law 
Bulletin,  167,  deckled  by  Judge  Wright, 
of  the  Miami  Common  Pleas,  in  a  case 
directly  in  point  and  well  considered,  an- 
nounces the  same  doctrine. 

The  case  of  Houston  vs.  B lack  man  %  41 
Am.  Reports,  736  (66  Ala.  559),  has  this 
syllabus,  "  A  deed  of  lands  from  husband 
to  wife,  expressed  to  be  in  consideration 
of  love  and  affection,  and  one  dollar  paid, 
is  voluntary  as  to  then  existing  creditors 
of  the  husband,  and  if  assailed  by  them, 
parol  evidence  is  incompetent  xto  show 
valuabl  e  consideration.  * ' 

And  on  page  759.  quoting  from  the  16 
Ala.  page  90,  the  Court  say  :  'Here  the 
deed  sets  out  the  consideration  on  which 
it  purports  to  have  been  executed,  to-wit, 
the  anxiety  of  the  grantor  to  provide  for 
his  wife,  and  one  dollar  in  cash  paid 
The  proof  would  establish  that  the  deed 
was  executed  in  conformity  to  the  under- 1 


standing  entered  into  by  Dorsey,  at  the 
time  the  negroes  were  delivered  to  him. 
This  is  a  consideration  entirely  different 
from  that  mentioned  in  the  deed,  and 
j  parol  proof  cannot  be  received  to  esta- 
blish it  without  violating  the  well  settled 
rules  of  evidence." 

Wait  on  fraudulent  conveyances.  Sec- 
tion 221,  lays  down  the  same  rule  in  clear 
and  explict  terms. 
\     The  position   which  the  defendants  oc- 
•  cupy  in  this  case  is  that  of  asking  a  Court 
I  of  Equity  to  reform  a  deed,  so  as  to  con- 
I  vert  a  voluntary  conveyance  into  a  deed 
I  for  a  valuable  consideration.     By  the  deed 
as  made  this  creditor  has  a  right  to  conic 
into  a  court  of  equity  and   have  it  set 
aside,  and  the  property  appropriated  to 
the    payment  of   his    debt.     Will    sucli 
court  on  the  application  of  the  parties  to 
the  deed  change  plaintiffs  status  by  con- 
verting a  deed  from  a  voluntary  convey- 
ance into  one  of  value,  at  the  instance  of 
a  party  who  has,  to  say  the  least,  no  great- 
er or  better  equity  than  he  ?    Will  a  court 
of  equity  by  its  action  give  to  the  wife  of 
this  debtor  a  preference  over  the  creditor 
whose  rights  are  at  least  equal  to  hers,  by 
making  for  her  now  an  instrument  to  ef- 
fectuate that  purpose?    Equity  is  equal- 
ity, and  if  a  court  of  equity  should  by  its 
'decree  make  an  instrument  other  and 
different  from    that    which    the  parties 
themselves  had  made,  and  by  such  change 
give  the  party  in  whose  favor  such  change 
is  made  a  preference  over  another  credit- 
or not  given  by  the  instrument  as  execut- 
ed by  them,  the  well   known   rules  and 
principles  of  such  courts  would  surelv  be 
violated  .  and  instead  of  the  Court  sitting 
to  work  out  equity  and  equality  between 
the  parties,  it  would  sit  for  the  purpose 
of  giving  one  party  an  advantage    over 
the  other. 
That  it  will  not  and  ought  not  to  do  so 
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is  established  by  an    unbroken  line  of 
authorities. 

In  the  case  of  Anderson  ztf.  lydingsy 
6j  American  Decisions,  joSy  (8  Maryland 
427),  the  Court  in  the  first  and  second  pro- 
positions of  the  syllabus  say  :  "  Debtor 
may  give  preference  to  one  creditor  over 
another,  if  the  instrument  intended  to  ef- 
fect that  object  contains  the  requisite 
provisions.  But  if  by  mistake  of  law,  the 
parties  adopt  such  an  instrument  as  can 
not  effect  their  intention  without  the  aid 
of  a  Court  of  Equity,  the  Court  will  not 
correct  the  mistake  by  reforming  the  in- 
strument, to  the  prejudice  of  the  general 
creditors  of  the  debtor,  in  very  embarras- 
sed circumstances. 

* '  Court  of -Equity  will  not  deprive  cred- 
itors of  legal  advantage  which  they  have 
by  reason  of  a  mistake  of  law  in  the  draw- 
ing of  a  deed,  by  reforming  such  deed  for 
the  benefit  of  parties  who  have  no  strong- 
er equity  than  they." 

In  Hetidcrsoti  vs.  May  hew,  4/  Am. 
Dec.  page  434,  (2  Gill.  Md.  393),  the 
Court  say :  "  Parol  evidence  is  inadmis- 
sible to  change  or  contradict  the  terms  of 
a  written  instrument.  Strangers  to  the 
instrument,  when  authorized  to  impeach 
or  contradict  it,  may  offer,  parol  testimony 
for  that  purpose:  and  so  a  grantor  may. 
in  a  controversy  with  the  grantee,  if  he 
charges  the  same  to  have  been  obtained 
by  fraud  or  mistake.  But  the  parties  to 
a  written  instrument  are  not  permitted, 
in  controversies  with  strangers,  to  insist 
that  it  does  not  express  what  it  was  in- 
tended to  express/1 

In  Hunt  vs.  Rousmaniere* s  Adm'rs.  /. 
Peters,  page  /,  last  paragraph  of  opinion, 
that  Court  in  speaking  of  the  case  before 
them  say  : 

14  If  the  Court  would  not  interfere  in 
such  a  case,  generally,  much  less  would 
it  do  so  in  favor  of  one  creditor  against 
the  general  creditors  of  an  insolvent  es- 
tate, whose  equity  is,  at  least,  equal  to 


that  of  the  party  seeking  to  obtain  a  pre- 
ference, and  who,  in  point  of  law,  stands 
upon  the  same  ground  with  himself." 

The  text  books  and  decisions  also  hold, 
that  equity  will  not  relieve  when  the  deed 
is  voluntary. 

5  Lawsons  Rights  and  Remedies,  Sec- 
tion 2307. 

2  American  St.  Reports,  page  343. 

18  American  Decisions,  page  573. 

'*  Neither  will  equity  relieve  a  person 
from  erroneous  acts  and  omissions  result- 
ing from  his  own  negligence." 

Pomeroy's  Equity,  Section    839,  page 

U59- 

In  conclusion  I  desire  to  refer  to  the 
language  used  by  Judge  Gaston,  in  the 
case  of  Wilkinson  vs.  Wilkinson*  2  Dev. 
Eq.  J77,  in  considering  this  question,  he 
said :  "  Written  instruments  are  to  be 
regarded  as  the  authentic  and  permanent 
memorials  which  the  parties  pass  deliber- 
ately, appointed  to  testify  to  all,  and  for- 
ever what  they  have  done.  Parol  evid- 
ence is  in  its  nature  less  satisfactory.  It 
may  be  tainted  with  falsehood,  perverted 
by  ignorance,  prejudice,  favor,  or  mis- 
take, and  is  liable  to  mislead,  because  of 
the  weakness  of  human  memory.  It  is 
not  to  be  questioned,  but  that  the  general 
rule,  which  declares  parol  evidence  inad- 
missible, to  contradict  or  substantially  to 
vary  the  terms  of  a  written  instrument,' 
obtains  in  a  Court  of  Equity  equally  as  in 
a  Court  of  law.  The  consideration  upon 
which  a  deed  is  made,  is  an  important 
part  of  the  contract ;  and  when  it  is  dis- 
tinctly declared,  parol  evidence  is  not 
more  admissible  to  contradict  or  substan- 
tially.  to  vary  that,  than  any  other  term 
upon l  which  the  parties  have  thus  expres- 
sed their  agreement." 

Applying,  to  this  case,  the  principles 
laid  down  by  the  authorities  and  well 
known  rules  of  both  law  and  equity,  the 
defendants'  pleadings  do  not  constitute  a 
defense,  and  this  Conrt  is  not  authorized 
to  grant  them  the  relief  they  ask  for. 

The  demurrer  is  therefore  sustained. 

Cochran  &  Powell  and  Ferguson  & 
Johnson,  attorneys  for  plaintiff. 

W.  E.  Finck,  W.  E.  Finck,  Jr.  and 
Owen  Yost,  attorneys  for  defendants. 
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Toledo  Segal  $J«ra. 

OFFICIAL  LAW  JOURNAL  OF  LDCAS 
COUNTY,  OHIO. 


in  Che  matter  of  the  designation  of  a  daily  Law 
Journal  in  Lucas  County.  As  required  by  Sec.  i 
of  an  Act  passed  April  14th,  1884  and  amended 
Feb'y  *&  1886s  entitled  "An  Act  relating  to  the 
posting  of  court  calendars  and  legal  notices  in 
certain  counties,"  as  amended  May  9,  1804,  the 
Judges  of  the  Courts  of  Record  in  said  County 
other  than  the  Circuit  Court,  hereby  jointly  des- 
ignate the  TOLEDO  LEGAL  NK^'S,  a  daily 
law  journal  published  in  said  County,  as  the 
jonrnal  wherein  until  the  further  order  of  said 
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The  question  of  allowing  the  taxation 
of  attorney  fees,  against  the  City,  in  cases 
where  suits  are  brought  on  assessments 
which  prove  to  be  illegal  or  invalid,  is 
among  the  subjects  of  recent'adjudication 
in  Toledo,  and  elsewhere  in  Ohio.  Al- 
though the  Courts  seem  to  have  had  dif- 
ferent views  on  the  subject,  it.  may  be 
said  now  that  the  weight  of  authority  in 
Ohio  is  against  allowing  the  collection  of 
attorney  fees  in  such  cases.  Not  long 
ago  Harmon,  J.  held  in  Goulden  vs  City 
of  Toledo  (see  Legal  NBws,  vol.  i,  No  i, 
page  11,  weekly)  that  a  reasonable  allow- 
ance for  counsel  fees  might  be  recovered. 
In  that  decision  the  Court,  refers  to  the 
conflict  of  authorities  in  different  states, 
but,  it  would  seem,  relied  principally  up- 
on a  decision  of  the  Superior  Court  of 
Cincinnati,  general  .term,  by  Force,  J., 
which  held  that  counsel  fees  might  be  al- 
lowed in  the  measure  of  damages  for  de- 
livering an  invalid  assessment.  More  re- 
cently, (in  June—see  Toledo  Legal 
News,  Vol.  I.  No.  io, weekly.)  the  Circuit 


Court  of  Hamilton  held  that  it  was  error 
to  include  a  charge  for  attorney  fees  in 
a  judgment  against  the  City  of  Cincinnati 
for  the  amount  which  plaintirF  failed  to 
recover  on  account  of  an  invalid  assess- 
ment. This  latter  ruling  is  now  accepted 
here  as  the  better  doctrine  as  appears 
from  the  following  decision,  by  Lenimon, 
J.,  in  Gates  and  Hueston  vs  U*e  City  of 
Toledo \  opinion  July  7th,  1894. 

The  present  case  also  includes  another 
phase  of  the  question,  being  an  action  to 
recover  attorney  fees  in  a  case  where  only 
a  portion  of  the.  assessment  was  invalid. 

The  Court  said :  • 

This  is  a  demurrer  to  the  petition;  the 
petition  stating,  perhaps,  all  the  necess- 
ary averments  —with  one  or  two  shortages 
— of  which,  perhaps,  I  may  remind  coun- 
sel. The  relation  of  the  n  at.er  is  a  his 
torical  statement  of  the  proceedings  of 
the  city  council  whereby  they,  under  the 
statute  in  regard  to  sewers  and  drainage, 
laid  off  a  sewer  district  and  provided  for 
certain  main  and  latteral  sewers.  This  is 
recapitulated  and  it  is  then  stated  that  in 
pursuance  of  this  plan  of  sewerage,  the 
city  advertised  for  bids  upon  certain  work; 
and  .it  specifies  that  bids  were  made  and 
that  a  contract  was  entered  into  between 
the  city  and  the  plaintiff  in  this  case — 
Gates,  &c.  and  that  they  proceeded  to 
construct  the  sewer  in  accordance  with 
the  plans  and  specifications  adopted  and 
approved  by  the  city  council  through  its 
various  bodies;  that  this  work  was  accept- 
ed by  the  city,  &c,  and  that  thereupon 
an  assessment  was  made  upon  the  pro 
petty  benefitted,  according  to  benefits. 
The  petition  then  proceeds  to  state  the 
owners  of  the  property  and  describes  the 
property  which  they  owned  which  was 
found  to  be  benefitted  by  the  drainage, 
and  there  is  a  long  statement  of  these 
matters.  It  then  proceeds  to  say  that  an 
assessment  was  made  upon  the  property 
for  the  benefits  which  were  found  to  have 
accrued  to  the*propcrty  and  been  receiv- 
ed bv  the  property  from  this  drainage  and 
specifies  the  property  and  the  amounts  of 
the  assessments.  It  alleges  that  these  as- 
sessments, being  unpaid.— by  the  terms 
of  the  ordinance  it  was  fixed  that  the  paj  - 
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tucnts  should  be  made  at  such  and  such 
times,  and  from  time  to  time — and  it 
specifies  that  these  payments  not  being 
made,  suit  was  brought  in  the  Court  of 
Common  Pieas,  and  that  a  decree  was 
made  there,  and  frcm  this  decree  an  ap- 
peal was  taken  to  the  Circuit  Court ;  and 
tha\  in  the  year  1889— I  think—  the  Cir- 
cuit Court  heard  the  matter  upon  appeal 
and  rendered  a  decision.  And  it  specifies 
that  decision  And  right  there  there  is 
an  uncertainity,  I  think,  as  to  the  amount 
which  was  left  unpaid  to  the  contractors. 
The  Circuit  Court  in  fact  found  certain 
amounts  valid  assessments  against  these 
parties,  some  of  them,  and  I  remember 
no  statement  in  the  petition  of  the  amount 
of  assessments  which  were  unpaid,  but 
only  the  fact  that  there  were  assessments 
unpaid.  We  think  it  should  be  made 
more  specific  in  that  respect.  I  do  not 
gather  from  the  reading  of  it  the  cer- 
tainty that  should  be  there.  It  then  fin- 
ally states  that  for  so  much  as  is  lost  of 
this  assessment  the  parties  have  been  sub- 
ject to  expense,  to-wit,  for  the  hiring  of 
counsel;  and  this  action  is  brought  whol 
ly  for  the  purpose  of  recovering  an 
amount  of  some  twelve  hundred  dollars 
which  it  is  claimed  has  been  expended  in 
Jie  hiring  of  counsel.  There  is  no  speci- 
fication in  the  petition,  that  I  have  the 
least  recollection  of,  as  to  these  services 
being  rendered  wholly  in  the  attempt  to 
collect  the  uncollected  portion  of  the  as- 
sessment. Of  course,  whatever  services 
rendered  in  the  making  of  collections 
which  were  successful,  you  have  no  right 
to  recover  for.  That  would  be  conceded, 
I  gues*. 
Mr.  Brophv. 

If  we  had  collected  the  whole  of  any  as- 
sessment I  would  concede  that. 
The  Court. 

We  do  not  think  you  have  a  right  to 
recover  on  this  petition  for  any  work  by 
the  hiring  of  counsel.  %  We  think  it  is 
manifest  that  it  was  in*  comtemplation 
not  ontyof  the  city  but  of  the  contract- 
ors, that  they  were  to  collect  this  and  this 
is  their  expense.  If  they  had  been  suc- 
cessful in  collecting  these  you  will  con- 
cede that  they  would  not  have  had  any 


right  to  collect  of  the  city  the  expenses 
which  they  had  been  put  to.  Well,  now, 
they  have  been  put  to  110  greater  expense 
because  of  their  failure  to  collect  them. 
They  have  now  collected  of  the  city. 
Presumably  they  have  been  paid  bv  the 
city  and  they  have  been  indemnified. 
They  are  getting  the  amounts  of  their  as- 
sessments; they  are  getting  the  contract 
price  in  part  from  the  property  owners 
and  in  part  from  the  c  ty,  and  now,  be- 
cause they  don't  get  it  all  from  the  pro- 
perty owners,  they  are  seeking  to  get  the 
money  which  they  have  been  compelled 
to  expend  in  the  hiring  of  counsel.  Coun- 
sel may  have  been  necessary  to  be  hired 
and  expense  undergone  although  every 
item  was  collectable.  Parties  owning 
property  against  whom  assessments  have 
been  made,  we  may  presume  it  was  for- 
seen  by  both  parties,  that  they  might  not 
be  willing  to  pay  and  that  these  amounts 
would  have  to  be  collected.  Now  we  do 
not  think  that,  the  fault  of  the  parties,  in 
any  way  attributable  to  the  city — at  least 
this  petition  don't  show  tins,  except 
perhaps  that  the  city  had  made  a  mistake 
in  the  supposition  that  this  property  need- 
ed these  additional  drainage  facilities— I 
dont  think,  however,  that  it  is  a  case  in 
which  it  can  be  said  that  the  city  by  con- 
tract have  pledged  themselves  to  pay  for 
counsel  fees,  and  I  am  quite  unwilling, 
until  it  has  been  determined  by  a  court 
that  controls  this,  that  such  liability  has 
lieen  incurred  >n  the  part  of  the  city,  I 
am  unable  to  hold  that  there  is  a  liability 
on  the  part  of  the  citv.  The  question 
has  been  reached,  it  seems,  in  Cincinnati, 
and  there  the  court  of  review  held  that  it 
was  error  to  include  a  charge  for  attor- 
ney's fees  in  a  judgment  against  the  citv 
of  Cincinnati  for  an  assessment  which 
they  were  unable  to  collect.  The  direct 
question  was  before  that  court,  and  we 
think  that  their  decision  was  a  correct 
one.  While  it  is  not,  of  course,  clear,  it 
is  one  of  those  first  impressions  that  we 
get.  1  have  given  it  all  the  thought  that 
I  could,  and  I  am  disposed  to  say  that 
there  is  nothing  here  that  in  my  judg- 
ment would  warrant  a  judgment  against 
the  city  upon  the  facts  stated  in  the  pe- 
tition. The  ruling  therefore  will  be  to 
sustain  the  demurrer  to  the  petition. 

Plaintiff  excepted  and  took  30  days  to 
file  amended  petition. 
Stephen  Brophy,  for  Plaintiff. 
C.  F.  Watts,  Citv  Solicitor  for  City. 
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DOW  TAX. 

(Court   of  Common  Pleat   of    Lucas   County, 
Ohio.  April  Term,  189*.) 

32396 — James  Stevenson  vs  Sam- 
uel A.  Hunter,  Treas. 


1.  In  an  action  to  recover  back  money  paid  to 
the  County  Treasurer  as  an  assessment  upon  the 
business  of  trafficking  in  intoxicating;  liquors  un- 
der the  M  Dow  Law,"  the  tax  duplicate  is  prima 
facib  evidence  of  every  fact  which  is  necessary 
to  authorise  the  assessment,  including  the  fart 
that  the  plaintiff  was  engaged  in  the  business  of 
trafficking  in  intoxicating  liquors. 

a.  An  assessment  can  be  lawfully  made  under 
the44 Dow  Law"  upon  the  business  of  trafficking 
in  intoxicating  liquors  in  a  township  which  has 
voted  against  the  sale  of  intoxicating  liquors  un- 
der the  •*  Township  Local  Option  Act  "  of  March 

PUGSLEY,  J. 

This  is  an  action  of  replevin  that 
was  tried  to  the  court,  a  jury  being 
waived.  The  undisputed  facts  are 
as  follows :  On  the  5th  day  of  May, 
i8?8,  a  special  election  was  held  in 
Providence  township,  in  this  county, 
under  the  provisions  of  the  act  pass- 
ed March  3,  1888,  commonly  known 
as  the  •  'Township  Local  Option  Act. " 
A  majority  of  the  votes  cast  at  said 
election  were  against  the  sale  of  in- 
toxicating liquors,  whereby  it  be- 
came unlawful  for  any  person  with- 
in that  township  to  sell  any  intoxi- 
cating liquors  to  be  used  as  a  bever- 
age, or  to  keep  a  place  where  such 
liquors  are  sold.  On  the  1st  of  Oct- 
ober, 1 89 1,  and  before  any  other 
election  under  the  act  was  held  in 
Providence  township,  the  auditor  of 
the  county  received  information  that 
the  plaintiff;  James  Stevenson,  was 
engaged  in  such  township  in 
the     business     of      trafficking    in 


intoxicating  liquors,  and  there- 
upon the  auditor  entered  upon 
the  duplicate  the  assessment  Against 
such  business  provided  for  'by  the 
act  of  May  14,  1886,  known  as  the1 
"Dow  Law."  The  plaintiff  was 
charged  on.  the  duplicate  with  hav- 
ing begun  the  business  upon  the 
25th  day  of  May,  or  the  fourth 
Monday  of  May,  1891,  and  the 
amount  of  the  assessment  was  the 
full  sum  of  $250.  A  few  days  there- 
after, and  on  or  about  the  6th  of 
October,  the  defendant,  Samuel  A. 
Hunter,  who  is  the  treasurer  of  the 
county,  proceeded  to  collect  the  as- 
sessment, and  was  about  to  levy  up- 
on the  goods  and  chattels  of  the 
plaintiff,  under  sec.  4  of  the  Dow 
Law,  when  this  arrangement  was 
made  between  them;  the  plaintiff 
signed  a  written  statement  in  the 
form  of  an  affidavit  prepared  by  the 
auditor,  reciting  that  from  the  25th 
day  of  May,  continuously  to  the  1st 
of  October,  1891,  he  was  engaged 
in  the  business  in  trafficking  in 
intoxicating  liquors,  and  that 
on  the  1  st  of  October  he 
discontinued  such  business;  and 
thereupon  there  was  abated  from 
the  assessment  the  ratable  propor- 
tion for  the  unexpired  part  of  the 
year  after  October  1,  leaving  a  bal- 
ance claimed  to  be  due  upon  the  as- 
sessment, with  penalties,  of 
$117.44.  On  the  same  day 
the    plaintiff   deposited    with     the 
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defendant  the  sum  of  $113  in  goin 
and   currency,  and  took'  a   receipt 
which  recites  that  this  sum  is  receiv- 
ed by  the  defendant  as  a  special  de- 
posit "on  account  of  the  plaintiffs 
liquor    tax     and     penalty."      The 
money  was  deposited  with  the  de- 
fendant to  prevent  the  levy  propos- 
ed to  be  made  by  the  treasurer,  and 
to  secure  the  payment  of  the  assess- 
ment.    It  was  agreed  between  the 
parties  that  the  plaintiff  would  take 
legal  advice,  and  if  he  decided  to 
contest    the  assessment  he  would 
notify  the  defendant,  and  take  such 
legal  measures  as  should  be  deemed 
advisable  to  obtain  a  return  of  the 
money.     It  is   proper  to  say  that 
while  the  plaintiff  in  conversation 
with  the  officer  admitted  that  4ie 
had  sold  cider  and  native  wine  and 
sweet  wine,  he  denied  in  such  con- 
versation that  he  had  sold  intoxi- 
cating liquors.     The  plaintiff  took 
legal  advice,  and,  acting  upon  that, 
he  demanded  of  the  defendant  a  re- 
turn of  the  money,  and  this  being 
refused,  he  brought  this  action  of 
replevin  before  a  justice  of  the  peace, 
and  from  the  judgment  of  the  just- 
ice an  appeal   was   taken    to  this 
court.     The  money  was  not  taken 
from  the  defendant,  and  the  action 
proceeded  under  the  statute. as  one 
for  the  recovery  of  damages. 

The  petition  alleges  that  the 
plaintiff  is  the  owner  and  entitled  to 
the    immediate    possession  of  this 


money,  specifically  describing  it, 
Mid  that  it  is  wrongfully  detained 
from  him  by  the  defendant.  The 
prayer  of  the  petition  is,  that  the 
plaintiff  may  have  judgment  for  the 
delivery  of  the  money,  and  in  de- 
fault of  said  delivery,  that  he  may 
have  judgment  for  the  sum  of  $113 
and  interest.  The  ahswer  is  a  gen- 
eral denial. 

The  question  involved  is  as  to  the 
legality  of  the  assessment,  and  is  the 
same  as  it  would  be  if  the  plaintiff 
had  paid  the  money  to  the  defend- 
ant, as  Treasurer,  under  pro- 
test, and  to  prevent  the  sei- 
zure of  his  goods,  and  had 
then  brought  an  action  to  recover 
the  money  back.  In  such  an  action 
to  recover  the  money,  it  would  be 
incumbent  upon  the  plaintiff  to  show 
that  the  assessment  was  illegal.  So 
in  this  action  the  burden  is  on  the 
plaintiff  to  establish  the  allegations 
of  his  petition,  viz:  that  he  is  the 
owner  and  entitled  to  the  immedi- 
ate possession  of  the  money,  and 
that  it  is  wrongfully  detained  from 
his  possession  by  the  defendant. 
The  money  was  voluntarily  deposit- 
ed with  the  defendant  to  pay  or  to 
secure  the  payment  of  the  assess- 
ment. Under  the  arrangement  which 
was  made  between  the  parties,  the 
defendant  is  lawfully  in  possession 
of  the  money  until  it  is  shown  that 
the  treasurer  has  no  right  to  appro- 
priate the  money  to  the  payment  of 
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this  assessment.  The  burden  is 
therefore  upon  the  plaintiff  to  show 
the  illegality  of  the  -  assessment. 
This  becomes  material  principally 
with  reference  to  the  question  of 
fact  as  to  whether  the  plaintiff,  be- 
tween May  and  October,  1891,  was 
actually  engaged  in  the  business  of 
trafficking  in  intoxicating  liquors. 
If  he  shows  that  he  was  not  so  en- 
gaged, then  the  legal  presumption 
in  favor  of  the  validity  of  the  assess- 
ment is  overcome  by  that  fact  alone, 
and  in  that  case  the  assessment 
should  be  held  to  be  unauthorized. 
Upon  the  trial  of  this  case  the  plaint- 
iff offered  no  evidence  upon  this  sub- 
ject; although  he  was  present  in 
court,  and  although  the  fact  was 
within  his  knowledge,  he  was  not 
called  as  a  witness. .  The  defendant 
offered  in  evidence  the  duplicate 
and  the  admissions  and  the  affidavit 
of  the  plaintiff  already  referred  to, 
and  this  was  all  the  evidence  upon 
the  subject.  The  law  makes  the 
duplicate  prima  facie  evidence  of 
every  fact  which  is  necessary  to  au- 
thorize the  assessment,  including  the 
fact  that  the  plaintiff  was  engaged 
in  the  business  of  trafficking  in  in- 
toxicating liquors;  and  in  the 
absence  of  any  denial  on  the  part  of 
the  plaintiff  that  he  was  engaged  in 
the  business,  and  in  the  absence  of 
any  evidence  tending  to  show  that 
he  was  not  so  engaged,  the  effect 
which  the  law  gives  to  the  official 


action  of  the  auditor  in  making  the 
assessment  must  prevail.  The  ques- 
tion of  fact  referred  to,  therefore, 
must  be  decided  against  the  plaintiff. 
The  important  question,  and  the 
one  about  which  there  is  the  most 
serious  contention,  is  whether  the 
Dow' tax  can  be  lawfully  assessed 
upon  the  business  of  trafficking  in 
intoxicating  liquors  in  a  township 
which  has  voted  against  the  sale  of 
intoxicating  liquors  under  the  Local 
Option  Act.  It  is  contended  on  the 
part  of  the  plaintiff  that  the  right  to 
tax  the  business  ceased  when,  by 
the  action  of  the  voters  of  the  town- 
ship, the  business  became  unlawful; 
that  the  only  penalty  to  which  the 
person  carrying  on  the  business  is 
subject  is  that  of  fine  and  imprison- 
ment ;  that  the  payment  of  the  tax 
does  not  exempt  him  from  the  pen- 
alty, or  protect  him  in  carrying  on 
the  business,  and  that  taxation 
without  protection  is  unauthorized, 
and  cannot  be  sustained.  On  the 
other  hand  it  is  contended  in  behalf 
of  the  defendant  that  by  the  Dow 
law,  an  assessment  is  required  to  be 
made  in  all  cases  upon  the  business 
of  trafficking  in  intoxicating  liquors, 
and  'the  assessment  must  be  paid  by 
every  person  engaged  in  such  a  bus- 
iness; that  this  absolute  requirement 
is  not  in  any  way  qualified  by  the 
local  option  law;  that  the  idea  of 
protection  to  the  business  is  not  in- 
volved in  the  taxation  of  the  liquor 
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traffic,  and  that  one  engaged  in,  the 
traffic  cannot  plead  a  violation  of 
the  law,  or  his  own  wrong,  to  ex 
cuse  him  from  paying  the  tax. 

By  the  Dow  Law,  every  person 
engaged  in  the  business  of  traf- 
ficking in  intoxicating  liquors  is  re- 
quired to  pay  annually  a  tax  upon 
the  business.  A  person  who  carries 
on  the  business  in  violation  of  the 
law  is  not  excepted.  The  sole 
fact  that  the  business  is  carried  on 
authorizes  the  levying  of  the  tax, 
and  there  is  no  provision  of  the 
local  option  law  which  exempts  any 
dealer  from  the  payment  of  the  tax. 
But  the  claim  is  that  the  state  has 
no  power  to  tax  a  prohibited  busi- 
ness, and  that  therefore  it  must  be 
presumed  that  the  business  of  sel- 
ling liquors  when  prohibited  is  not 
included  within  the  provisions  of 
the  Dow  Law,  and  that  the  law 
should  be  construed  as  if  the  pro- 
hibited business  was  expressly  ex- 
cepted. The  argument  against  the 
existence  of  the  power  to  tax  an 
illegal  business  is,  that  when  a  busi- 
ness is  taxed,  some  idea  as  to  a 
protection  to  that  business  is  nec- 
essarily involved — in  other  words, 
that  taxation  and  protection  are  re- 
ciprocal ;  and  inasmuch  as  the  pay- 
ment of  the  tax  does  not  legalize 
the  business  nor  relieve  the  dealer 
from  the  penalty  imposed  for  a  vio- 
lation of  the  law,  that  the  tax  can- 
not be  sustained.     At  first   blush 


there  seems  to  be  some  force  in 
this  argument,  and  it  may  be  that 
there  are  occupations,  or  trades, 
or  kinds  of  business  which  are 
so  pernicious  or  contrary  to 
good  morals,  or  so  detrimental  to 
the  best  interests  of  the  community, 
that  the  state  ought  not  to  even  ap- 
pear to  countenance  their  existence 
by  taxing  them ;  and  this  may  be 
true  even. in  cases  where  the  busi- 
ness is  not  prohibited  by  law ;  but 
the  notion  that  the  liquof  traffic  is 
sanctioned  by  taxing  it  disappears 
at  once,  when  it  is  considered  that 
in  this  State  the  tax  is  imposed, 
and  can  only  be  sustained  under 
the  constitution,  because  it  is  a 
means  of  providing  against  the  evils 
resulting  from  the  traffic.  No  idea 
of  protection  is  involved.  The 
state,  finding  the  traffic  in  exist- 
ence, and  disapproving  it,  taxes  it, 
both  for  revenue  and  to  diminish 
the  evils  resulting  from  it.  And 
the  evils  resulting  from  carrying 
on  the  traffic  when  it  is  prohibited 
are  certainly  as  great  and  as  nec- 
essary to  be  provided  against  as 
when  the  traffic  is  unrestrained. 
The  idea  that  protection  is  due  to 
the  business  because  of  the  tax  can 
have  no  place  in  the  law.  If  this 
were  so,  the  law  would  be  in  con- 
travention of  the  no-license  clause 
of  the  constitution.  Where  there 
is  no  prohibition,  the  dealer  is  al- 
lowed to  carry  on  the  business,  not 
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because  he  pays  the  tax,  but  be- 
cause the  state  has  not  exercised 
its  right  to  prohibit  the  business ; 
and  if  the  tax  is  not  paid,  the  busi- 
ness is  not  thereby  rendered  unlaw- 
ful ;  the  tax  may  be  collected  the 
same  as  other  personal  taxes;  that 
is  all.  In  no  sense,  therefore,  can 
the  business  be  said  to  be  protected 
by  the  payment  of  the  tax.  The 
penalty  imposed  for  carrying  on  the 
business  when  prohibited  is  simply 
punishment.  To  say  that  a  person 
who  engages  in  an  illegal  business 
may  be  fined  and  imprisoned,  al- 
though he  pays  the  tax.  is  simply 
to  say  that  he  may  be  punished  for 
violating  the  law,  which  is  just? 
and  gives  him  no  ground  of  com- 
plaint. He  cannot  be  heard  to  say 
that  because  he  has  violated  the 
law  and  may  be  punished  therefor, 
lie  ought  not  to  pay  the  tax. 

This  subject  was  very*  fully  con- 
sidered by  the  Supreme  Court  of 
Michigan  in  the  case  of  Youugblood 
vs  Sexton,  32  Mich.,  406.  That 
was  a  case  which  involved  the  valid- 
ity of  a  law  of  Michigan  providing 
for  the  taxation  of  the  liquor  traf- 
fic. The  gist  of  the  decision  upon 
this  point  Is  contained  in  this  para- 
graph of  the  syllabus: 

A  business  is  not  necessarily 
licensed  or  protected  because  of  its 
being  taxed;  nor  does  taxing  a 
business  imply  an  approval  of  it. 
On  the  contrary,  it  is  competent  to 
tax  an  illegal  business,    and   a   tax 


on  a  business  not  prohibited  is 
often,  where  police  purposes  are 
had  in  view,  a  means  of  expressing 
disapproval  of  it. 

There  is  a  very  full  discussion  of 
this  branch  of  the  case  in  the  opin- 
ion of  the  Court,  which  was  deliv- 
ered.by  Judge  Cooley,  and  his  rea- 
soning seems  to  me  to  answer  all 
the  objections  that  are  urged  to  the 
right  to  tax  the  liquor  traffic  in  a 
township  where  the  traffic  is  pro- 
hibited by  law. 

It  was  held  by  the  Supreme 
Court  of  the  United  States  hi  the 
"License  Tax  Case,"  5  IVaL,  462, 
that  the  Congress  may  lawfully  im- 
pose special  taxes  upon  the  busi- 
ness of  dealing  in  liquors,  and  en- 
force the  payment  of  the  tax  by 
suitable  penalties,  although  the 
business  is  prohibited  by  the  laws 
of  the  state  where  the  business  is 
carried  on.  And  it  was  further 
held  that  the  payment  of  such  a 
special  tax  confers  no  authority  to 
carry  on  the  business.  The  Court 
say: 

There  is  nothing  hostile  or  con- 
tradictory in  the  acts  ot  Congress 
to  the  legislation  of  the  states. 
What  the  latter  prohibits,  the  form- 
er, if  the  business  is  found  in  exist- 
ence notwithstanding  the  prohibi- 
tion,, discourages  by  taxation.  The 
two  lines  of  legislation  proceed  in 
the  same  direction  and  tend  to  the 
same  result.  It  would  be  a  judicial 
anomaly  as  singular  as  indefensible, 
if  we  should  hold  a  violation  of  the 
laws  of  the  state  to  be  jsl  justifica- 
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tion  for  the  violation  of  the  law$  of 
the  Union. 

The  principle  of  that  decision  is 
applicable  to  the  case  at  bar.  The 
Dow  Law  subjects  every  person 
carryirig  on  the  business  of  traffick- 
ing in  intoxicating  liquors  to  a 
special  tax.  The  local  option  law 
prohibits  the  carrying  on  of  the 
business  in  a  township  which  has- 
voted  against  it.  There  is  no  in- 
consistency between  those  two  laws. 
If,  notwithstanding  the  prohibition, 
the  business  is  carried  on,  it  would 
be  an  anomaly  to  hold  that  a  viola- 
tion of  the  law  relieves  from  the 
payment  of  the  tax.  The  result 
would  be  that  those  who  are  law- 
fully engaged  in  carrying  on  the 
business  must  pay  the  tax,  while 
those  who  carry  on  the  business  in 
violation  of  the  law  are  exempt. 
This  would  be  putting  a  premium 
on  disobediance  to  the  law.  It  is 
no  answer  to  this  to  say  that  the 
person  'who  violates  the  law  by 
carrying  -on  the  prohibited  business 
may  Be  punished  by  a.  fine  and  im- 
prisonment. The  tax  is  imposed, 
not  to  punish  him,  nor,  on  the 
other  hand,  in  consideration  of  any 
protection  due  to  the  business. 
The  business  is  not  protected,  but 
his  property  and  the  fruits  of  his 
business  are  protected,  and  in  con- 
sideration of  this,  the  general  bene- 
fits of  government,  he  should  pay 
the  tax  the  same  as  all  law-abiding 
citizens. 

By  sec.  4  of  the  local  option  act 


it  is  provided  that  if  a  dealer  in  in- 
toxicating liquors  who  has  paid  the 
Dow  tax  shall  discontinue  the  busi- 
ness by  reason  of  the  vote,  a  ratable 
part  of  the  tax  for  the.  unexpired 
portion  of  the  year  shall  be  refunded 
to  him.  The  tax  is  not  to  be  re- 
funded unless  the  business  is  dis- 
continued. It  is  lawful,  therefore, 
to  retain  the  tax  so  long  as  the 
business  is  carried  on,  although  the 
business  is  prohibited  by  law,  and 
although  the  person  carrying  on 
the  business  is  subject  to  fine  and 
imprisonment.  It  is  true  that  in 
the  case  stated  the  business  is  law- 
ful when  the  tax  is  levied  and  paid; 
but  if  the  state  may  justly  and 
legally  retain  the  tax  without  aP 
fording  any  protection  to  the  busi- 
ness, it  would  seem  to  be  equally 
lawful  and  just  to  levy  the  tax  with- 
out such  protection.  In  the  one  case 
the  dealer  may  secure  the  return  of 
the  tax,  by  obeying  the  law  and 
discontinuing  the  business:  in  the 
other  case,'he  may  avoid  the  impo- 
sition of  the  tax  by  obeying  the 
law  and  abstaining  from  the  busi- 
ness. In  neither  case  could  the 
dealer  complain  of  any  hardship 
because  of  the  tax. 

Judgment  in  this  case  therefore, 
will  be  rendered  for  the  defendant. 

J.  W.  Ritchie  for  plaintiff. 

J.  A.  Barber,  Pros.  Atty.,  for  de- 
fendant. 

(The  foregoing  judgment  was 
affirmed  by  the  Circuit  Court  for 
the  Sixth  Circuit.) 
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FELONY. 

Trial— Presence   of    Accused.     Deliberation 

of  Jury.    Review  of  Facta  aa  to  Whether 

or  not  -Verdict  Waa  Sustained  by 

Evidanco. 

(Sixth  Judicial  Circuit,  Erie  County.  May 
Term,  1894.  Present,  Hon*.  C.  S.  Retftley,  P.  J.; 
C.  H.  Scribaer  aad  G.  K.  Hayaes,  J.J.) 

Bdward  Bennett  vs.  the  State  of  Ohio. 

( 1— While  some  Courts  have  allowed  the  de- 
fendant in  a  criminal  case  a  large  latitude  in 
cross-examination,  the  general  rule  is  that  he 
must  not  go  into  those  matters  which  are  pureiy 
matte*  of  defease.    So  held. 

a — On  the  the  trial  of  a  felony  the  accused  has 
a  right  to  he  present  in  Court  when  any  proceed- 
i  n«,  of  whatever  nature,  save  the  secret  deliber- 
ations of  the  jurr,  are  taken  in  his  case. 

t— The  accused  is  entitled  to  have  the  deliber- 
ations of  the  jury  continue  undisturbed  and  unin- 
terfered  with  and  it  is  error  for  the  judge,  dur- 
ing the  enforced  absence  of  the  accused,  to  hold 
a  conversation  with  the  jury  which  might  in- 
fluence their  verdict  and  prevent  the  defendant 
from  having  a  fair  trial  in  the  case. 

4— The  presumption  of  law  is  that  where  error 
has  intervened  in  a  criminal  ca*e  it  is  prejudicial 
to  the  defendant. 

5— To  authorise  a  verdict  of  murder  in  the 
second  degree  it  muut  be  affirmatively  shown 
by  the  State,  that  there  was  at  the  time  the  blow 
wis  given  an  intent  existing  in  the  mind  of  the 
accused  to  kill  the  person  whose  life  was  taken; 
that  he  not  only  delivered  the  blow  with  intent 
to  kill  but  did  ft  maliciously  and  with  murderous 
purpose  in  his  heart. 

6--Bvidence  thst  s  stab  wan  given  in  an  affray, 
growing  out  of  a  sudden  quarrel,  which  caused 
death,  does  not  warrant  a  verdict  of  murder  in 
the  second  degree.  /(Other  Judges  not  con- 
curring in  the  conclusion  drawu  from  a  re- 
view or  the  tacts.)    Ed.  Lboal  Naurs.) 

HAYNKS,  j. 

In  the  cue  of  Bdward  Bennett  vs  the 
State  of  Ohio  a  petition  in  error  is  filed 
here  for  the  purpose  of  reversing  the 
judgment  of  the  Court  of  Common  Pleas. 

It  appears  from  the  record  that  Bdward 
Bennett  at  the  January  Term  of  the.Court 
of  Common  Pleas  for  this  county  was  in- 
dicted for  "That  he  did  unlawfully,  pur- 
posely and  maliciously  kill  George  M. 
Sullivan,  then  and  there1'  being  an  in- 
dictment for  murder  in  the  second  de- 
gree under  the  statutes  of  the  S*ate  of 
Ohio.  The  case  was  tried  by  a  jury  and 
a  verdict  was  rendered  finding  the  de- 
fendant guilty  of  murder  in  the  second 
degree,  in  manner  and  form  as  he  stands 


charged  in  the  indictment.  Thereupon  a 
motion  for  a  new  trial  was  interposed, 
setting  forth  a  large  number  of  alleged 
errors  which  it  was  said  had  occurred  at 
the  trial  of  the  case.  That  motion  com- 
ing on  for  hearing  was  heard  and  over- 
ruled, and  it  was  assigned  for  error  here 
that  the  Court  erred  in  overruling  the 
motion  for  a  new  trial.  The  petition  in 
error  having  been  filed  the  case  came  on 
for  argument  here  and  has  been  argued 
by  counsel,  and  three  points  are  alleged 
as  the  main  points  of  error  in  the  case. 

The  first  is  that  the  Omrt  erred  in  the 
admission  of  certain  evidence  or  rather  in 
refusing  to  admit  certain  evidence.  More 
strictly  that  it  erred  by/  refusing  to  allow 
counsel  for  the  defendant  to  propound 
certain  questions  to  witnesses  upon  cross- 
examination  which  it  was  claimed  by 
counsel  were  matters  they  were  entitled 
to  call  out  on  cross-examination  of  the 
State's  witnesses.  The  second  is  because 
of  the  alleged  irregularity  in  the  pro- 
ceedings of  the  Court  which  I  will  refer 
to  at  more  length  hereafter,  ani  the 
third  is  that  the  verdict  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to 
law. 

In  regard  to  the  first  error  we  will  say 
briefly  that  the  matters  that  were  sought 
to  be  brought  out  on  cross-examination 
were  not  so  strictly  within  the  matters 
subject  to  cross-examination  as  to  call 
for  any  action  on  the  part  of  this  Court. 
Very  much  must  be  left  to  the  discretion 
of  the  trial  judge.  There  has  been  some 
difference  of  opinion  and  some  variety 
of  practice,  in  this  State  as  to  the  extent 
a  party  may  go  in  cross-examination,  and 
while  some  courts  have  allowed  the  de- 
fendant a  large  latitude  in  cross-examina- 
tion the  general  rule  has  been  that  he  must 
not  go  into  those  matters  which  are  purely 
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matters  of  defence,  and  the  Court  follow- 
ing that  rule  of  practice,  here  baaed'  his 
decision  upon  it.  'The  matters  that 
were  sought  to  be  brought  out  were  after- 
wards brought  out  in  proper  course  on 
examination  of  witnesses  upon  the  stand 
and  the  defendant  had  the  benefit  of  the 
testimony  of  those  witnesses.  In  the 
action  of  the  Court  in  that  regard  we  see 
no  ground  of  error,  and  no  injury  tp  the 
rights  of  the  defendant. 

The  other  two  questions  are  matters  of 
great  importance,  and  matters  to  which 
we  have  given  our  attention  at  length 
and  very  earnestly.  We  have  made  a 
very  careful  examination  of  the  testi- 
mony in  the  case  and  we  have  read  it 
very  thoroughly.  The  alleged  irregular- 
ity of  the  Court  is  set  forth  in  the  bill  of 
exceptions  commencing  on  page  649  of 
the  bill  of  exceptions  and  reads  as  fol- 
lows: 

"And  thereupon  at  one  o'clock  and  29 
minutes  on  the  afternoon  of  said  day,  to- 
wit,  the  third  day  of  February,  1894,  the 
said  jury  retired  to  their  room  in  charge 
of  the  sheriff  for  deliberation,  and  said 
defendant,  Edward  Bennett,  upon  the  re- 
tirement of  said  jury  was  immediately, 
to-wit,  at  1:30  p.  m.  of  said  day,  under 
the  order  of  said  Court  taken  by  the  offi- 
cer thereof  to  the  county  jail  and  com- 
mitted thereto  as  a  prisoner  in  the  cus- 
tody of  said  sheriff,  aud  thereafter  on  the 
same  day,  to-wit,  at  the  hour  of  five  min- 
utes to  five  o'clock  in  the  afternoon,  the 
said  Edward  Bennett  at  that  time  being 
confined  as  aforesaid  a  prisoner  in  said 
county  jail,  and  having  no  notice  there- 
of, and  neither  one  of  his  attorneys  be- 
ing present  in  Court,  or  having  any 
notice  of  the  same,  said  Court  ordered 
said  jury  again  brought  back  into  open 
Court,  which  was  done  accordingly;   and 


thereupon  in  the  absence  of  said  defend- 
ant, who  was  so  confined  in  the  county  jail 
as  above  stated,  and  in  the  absence  of  his 
said  counsel,  neither  one  of  whom  was 
present  in  Court,  or  in  the  Court  House, 
said.  Court  interrogated  and  communi- 
cated with  said  jury  as  follows,  to-wit: 

"Gentlemen,  I  have  called  you  in  on 
my  own  account.  I  cannot  get  away  to- 
night, unless  I  go  very  soon,  and  I  would 
like  to  know  the  state  of  your  delibera- 
tions, and  whether  you  are  likely  to  ar- 
rive at  a  verdict  soon.  Are  you  likely  to 
come  to  a  verdict  within  the  next  fifteen 
minutes  ? 

1  'And  thereupon  the  foreman  of  said 
jury,  to-wit,  one  George  Krapp  said  to 
said  Court  in  answer  to  said  interrogatory, 
as  follows,  to-wit: 

"Indications  point  that  way. 

''And  thereupon  said  Court  further 
said  to  said  jury,  as  follows,  to-wit: 

"I  do  not  want  to  hurry  you  up  unnec- 
essarily, but  I  cannot  get  home  at  all  for 
Sunday,  unless  I  go  very  soon,  and  it  is 
that  I  want  to  inquire  about.  I  called 
you  in  for  that  purpose.  If  you  are  like- 
ly to  come  to  a  verdict  you  may  retire 
again  and  resume  your  deliberating.  Be 
as  expeditious  as  you  conveniently  can. 

"And  thereupon  said  jury  under  the 
order  of  said  Court  were  again  taken  in 
charge  by  the  officer  thereof,  and  again 
retired  to  their  room  for  further  deliber- 
ation. ' 

"Neither  the  said  defendant,  Edward 
Bennett,  nor  his  counsel  nor  either  of  the 
same  having  any  notice  or  knowledge 
whatever  that  said  proceedings,  as  above 
set  forth,  were  had  by  said  Court  and 
said  jury,  but  the  said  defendant  during 
all  6f  said  time  was  confined  as  a  prisoner 
in  the  jail  of  said  county,  as  above  stated. 

"And  at  fifteen  minutes  past  5  o'clock, 
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in  the  afternoon  of  the  same  day  said 
jury  announced  that  they  had  agreed  up- 
on their  verdict  herein,  and  were  there- 
upon again  brought  into  open  Court  by 
the  officer  thereof  with  the  verdict, 
which  was  returned  and  read  in 
the  presence  of  said  defendant,  and  said 
jury  were  polled  at  the  reqrst  of  defend 
ant's  counsel,  and  each  of  the  same  an- 
swered that  the  same  was  his  verdict. 
And  the  iury  having  found  the  defendant 
guilty  of  murder  in  the  second  degree  in 
manner  and  form  as  he  stands  charged  in 
said  indictment,  the  defendant  within 
three  days  thereafter  made  a  motion  for  a 
new  trial,"  and  so  forth. 

It  is  very  evident,  to  say  the  least,  the 
action  of  the  Court  in  bringing  the  jury 
in  and  having  a  conversation  with  them 
that  it  did  was  an  improvident  act  on  the 
part  of  the  Court.  The  effect  that  is  to 
be  given  to  that  action  is  the  one  that  de- 
pends upon  the  principles  of  law  that 
are  laid  down  by  the  Supreme  Court  of 
this  State  and  the  general  rules  that 
should  govern  the  conduct  of  jury  trials. 
It  is  well  known  to  the  profession  the 
10th  Section  of  the  Bill  of  Rights  of  the 
Constitution  of  the  State  provides  that 
the  party  accused  shall  be  allowed  to  ap- 
pear and  defend  in  person  and  with  coun- 
sel; to  demand  the  nature  and  cause  of 
the  accusation  against  him,  and  to  ,have 
a  copy  thereof;  to  meet  the  witness  face 
to  face,  and  to  have  compulsory  process 
to  procure  the  attendance  of  witnesses  in 
his  behalf,  and  a  speedy  public  trial  by 
an  impartial  jury  of  the  county  or  dis- 
trict, in  which  the  offense  is  alleged  to 
have  been  committed;  nor  shall  any 
person  be  compelled,  in  any  criminal 
case,  to  be  a  witness  against  himself,  or 
be  twice  put  in  jeopardy  for  the  same  of- 
fense. 
Some  decisions  have  been  made  by  the 


Supreme  Conrt  of  this  State  upon  this 
subject  and  it  may  be  well  perhaps  to  re- 
fer to  these  for  the  purpose  of  refreshing 
our  recollections  as  to  some  of  the  prin- 
ciples laid  down  by  the  Supreme  Court. 
I  shall  not  attempt  to  refer  to  all  of  the 
decisions  that  have  been  made  but  refer 
to  one  or  two  of  the  leading  decisions. 

In  the  case  of  Jones  vs  Thz  State  of 
Ohio,  decided  by  the  Supreme  Court  at 
the  DecemL  r  term,  1875,  and  found  in 
the  26th  Ohio  State,  page  208,  the  defend- 
ant was  indicted  for  the  crime  of  murder 
in  the  second  degree  and  was  afterwards 
found  guilty  of  manslaughter  and  sen- 
tenced to  be  imprisoned  in  the  peniten- 
tiary. 

On  the  trial,  as  the  record  shows,  the 
case  was  submitted  to  the  jury  for  their 
verdict  at  five  o'clock  in  the  evening,  and 
the  defendant  was  remanded  to  the  jail  of 
the  county.  At  seven  o'clock  next  morn- 
ing the  jury  returned  into  Court  and  re- 
quested further  instructions  on  points 
material  to  the  issue.  Thereupon,  in  the 
absence  of  the  defendant,  who  was  still 
confined  in  jail,  the  Court  again  instruct- 
ed the  jury  on  the  points  requested,  'in 
tenor  and  effect  as  first  charged.'  Short- 
ly afterward  the  jury  again  returned  into 
Court,  and  in  the  presence  of  the  defend- 
ant returned  the  verdict  of  guilty  as 
above  stated.  At  the  giving  of  the  last 
instructions  one  of  the  defendant's  coun- 
sel was  present  and  made  no  objection. 
The  record  does  not  show  the  nature  of 
the  instructions  given,  further  than  that 
they  were  material  to  the  issue. 

By  the  reporter  of  the  Court  in  his  state- 
ment of  thq  case  taken,  we  suppose,  from 
the  bill  of  exceptions,  it  is  said  that  they 
were  "in  the  tenor   and    effect    as  first   ' 
charged." 

'By  the  Court.— We  are  unanimous- 
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ly  of  the  opinion,  that  on  the  trial  of  a 
felony  it  is  error  to  proceed,  at  any  stage 
of  the  trial,  during  the  enforced  absence 
of  the  accused,  save  only  in  the  matter  of 
the  secret  deliberations  of  the  jury,  and 
perhaps  in  the  hearing  of  motions  after 
verdict  and  before  judgment. 

"It  was  the  right  of  the  plaintiff  in  er- 
ror to  be  present  at  each  and   e*ery  in-  J 
strucrjon  given  to  the  jury  as  to  the  law 
of  the  case.    This    right    was  denied  to 
him  by  reason  of  his  imprisonment  under 
the  order  of  the  Court;   and  without  in-  i 
quiry  as  to  the  correctness  of  the  instrnc- { 
tion  so  given  in   his  absence,   it  will   be 
presumed  that  he  was   prejudiced  there- 
by. 

"Nor  was  the  irregularity  cured  by  the 
presence  of  his  counsel  at  the  time  the 
additional  instruction  was  given,  and  his 
failure  to  make  objections.  The  right  of 
the  accused  to  be  present  on  the  trial  of 
such  case  can  not  be  waived  by  counsel." 

In  CautweU  vs  The  State,  in  the  J  8th 
Ohio  State,  page  477,  decided  in  1869, 
the  defendant  had  been  indicted  for. 
grand  larceny,  had  been  placed  upon 
trial,  had  been  convicted,  and  a  motion 
for  a  new  trial  was  filed  on  the  grounds 
that  the  Court  improperly  overruled  cer- 
tain matters  and  that  the  Court  permitted 
the  jury  to  separate  during  the  trial.. This 
motion  was  overruled  and  a  new  trial  re- 
fused; and  the  first  three  points  that  were 
made  were  overruled  by  the  Supreme 
Court,  and  the  question  came  on  for 
hearing  on  the  fourth  or  last  point, 
that  the  court  permitted  the  jury  to  separ- 
ate during  the  trial. 

It  is  proper  to  say  that  at  that  time  the 
164th,  section  of  the  Criminal  Code  was 
in  force,  the  Criminal  Codeof  1809  where- 
in it  was  provided  among  other  things 
that "  in  the  trial  of  felonies,  the  jury 


shall  not  be  permitted  to  separate,  after 
being  sworn,  until  discharged  by  the 
court."  The  jury  in  this  case  was  per- 
mitted to  separate  from  Saturday  untO 
Monday,  and  separated,  without  being  un- 
der the  supervision  of  an  officer,  and  were 
separated  by  the  consent  of  the  defend- 
ant and  his  counsel  a*  well  as  the  counsel 
for  the  State.      The  Supreme  Court  say  : 

"It  may  be  regarded  as  an  established 
principle  in  this  state,  that  the  defendant 
can  not  be  prejudiced  by  his  waiver  of 
any  statutory  requisition  in  the  prosecu- 
tion of  criminal  offenses. " 

The  court  further  remarked  : 

"It  was  held  by  this  court  at  the  last 
term,  in  the  case  of  Barker  vs  the' State* 
before  the  code  of  criminal  procedure  was 
adopted,  that  it  was  error,  to  permit  the 
jury,  in  a  criminal  case,  to  separate,  after 
they  had  retired  to  deliberate,  even 
though  counsel  for  the  defendant  consent 
to  their  separation  ;  and  although  it  was 
not  expressly  decided  in  that  case,  it  was 
strongly  intimated,  that  the  consent  of 
the  defendant  himself  would  have  left 
him  in  no  worse  condition ;  for  it  is  said 
in  the  opinion  :  *  The  plaintiff  in  error  - 
should  not  be  prejudiced  even  by  a  per- 
sonal consent,  given  under  circumstances 
when  it  could  not  be  withheld,  except  at 
the  risk  of  exciting  unkind  feelings  in  the 
breasts  of  the  jurors  who  held  his  fate  in 
their  hands.'  This  accords  with  what  is 
said  by  Bishop  in  his  work  on  criminal 
procedure,  to  be  the  better  doctrine,  *the 
consent  of  the  prisoner  to  a  separation, 
which  the  general  rules  of  law  do  not 
permit,  should  never  be  asked  of  him,  and 
if  it  is  asked  and  granted,  or  even  granted 
without  being  asked,  it  will  avail  noth- 
ing.' 

"  But  the  errors  alleged  are  predicated 
on  the  motion  for  a  new  trial,  which  was 
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based  on  the  193d  section  of  the  criminal 
code,  and  it  is  claimed  that,  nnder  the 
provisions  of  that  section  it  was  not  er- 
roneously overruled,  for  the  reason  that 
the  defendant  was  not  thereby  *  'material- 
ly" prejudiced  in  his  'substantial rights,1 
nor  prevented 4rom  having  a  fair  11181." 

That  section,  which  is  now  section 
7356  reads  as  follows  : 

"A  new  trial,  after  a  "verdict  of  con- 
viction, may  be  granted  on  the  applica- 
tion of  the  defendant,  for  any  of  the  fol- 
lowing reasons  affecting  materially  his 
substantial  rights : 

**i.  Irregularity  in  the  proceedings  of 
the  court,  jury,  prosecuting  attorney,  or 
lhe  witnesses  for  the  state,  of  for  any  or- 
der of  the  court,  or  abuse  of  discretion, 
by  which  the  defendant  was  prevented 
from  having  a  fair  trial,  etc." 

They  discuss  the  latter  clause  in  the 
paragraph  of  this  section  : 

"  A  violation  of  this  right,  (that  is  this 
right  to  have  the  jury  kept  together )  in 
permitting  the  jury  to  separate  and  min- 
gle generally  with  the  community,  with- 
out the  restraining  supervision  of  the  pro- 
per officer,  might,  at  least,  subject  them 
to  influences  prejudicial  to  him.  The 
statute  secured  him  against  this  hazard. 
It  does  not  leave  the  defendant  to  the  dif- 
ficult task  of  proving,  when  the  jury 
have  been  permitted  to  separate,  that 
they  have  been  improperly  influenced,  or 
have,  in  fact,  been  subject  to  such  influ- 
ences ;  for,  however  much  he  may  have 
been  prejudiced  thereby,  from  the  nat- 
ure of  the  subject,  it  might  be  impossible 
to  be  shown,  since,  for  reasons  of  public 
policy,  jurors  are  competent  only  as  wit- 
nesses to  sustain,  and  not  to  impeach 
their  verdict.  The  permitting  the-  jury 
to  separate  did,  therefore,  affect  material- 
ly a  substantial  right  of  the  defendant. 


The  *  order  of  the  court '  permitting  the 
separation  was  a  violation  of  this  right. 
It  must,  therefore,  be  admitted  that  he 
was  thereby  prevented  from  having  a  fair 
trial ;  for  that  can  not  be  a  fair  trial,  with- 
in the  meaning  of  the  statute,  in  which 
the  defendant  has  been  deprived,  by  or- 
der of  the  court,  of  a  material  safeguard 
secured  to  him  by  its  positive  provisions. 
The  consent  of  the  defendant  to  the  or- 
der, as  we  have  seen,  does  not  mend  the 
matter ;  for,  in  a  case  like  this,  the  refusal 
of  such  consent  might  be  more  prejudi- 
cial to  him  than  the  separation  of  the 
jury,  the  evil  provided  against  by  the 
statute." 

They  further  say : 

"  We  arrive  at  the  conclusion  we  have 
in  this  case  the  more  cheerfully  because, 
although  it' is  not  affirmed  that  all  the 
evidence  is  set  forth  in  the  record,  enough 
does  appear  to  lead  us  to  doubt  that  the 
defendant  was  properly  convicted;  and, 
therefore,  in  the  absence  of  any  other  er- 
ror appearing  in  the  record,  we  may  well 
apprehend  that,  by  reason  of  the  error 
complained  of,  the  evils  provided  against 
by  the  statute  may  have  influenced  their 
verdict." 

It  is  proper  to  say  Judge  White  dissent- 
ed from  the  decision  in  that  case,  holding 
that  the  action  of  the  court  did  not  pre- 
vent the  defendant  from  having  a  fair 
trial. 

I  have  cited  ttfese  at  length  for  the  pur- 
pose of  showing  the.  general  tenor  andf 
scope  of  decisions  of  the  Supreme'  Court. 
It  might  have  been  followed  by  other  de- 
cisions in  which  the  court  have  set  aside 
verdicts  where  the  jury  have  been  visited 
by  one  of  the  judges  who  simply  stated 
what  the  court  had  already  said  to  them, 
and  by  other  cases  which  are  familiar  to 
the    profession.,   .The  general  rule,  we  • 
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think,  is  cleat  ly  established,  not  only  by 
the  decisions  of  the  Supreme  Court  of  this 
state,  but  by  the  decisions  of  the  courts 
of  other  states,  and  by  the  authority  of 
legal  writers  of  approved  merit,  that  dur- 
ing all  the  proceedings  of  the  court  save 
and  except  when  the  jurv  are  out  for  de- 
liberation, the  defendant  has  aright  to  be 
present  in  court  when  any  proceedings, 
of  whatever  nature,  are  tak  en  by  th  e  court 
in  his  case.  The  law  is  laid  down  so  in 
Bishop  on  Criminal  Procedure,  cited  here 
by  the  Supreme  Court  of  this  State, 
wherein  that  doctrine  is  broadly  affirmed 
as  a  rule  of  criminal  law  to  be  f»  llowed  by  { 
courts  in  criminal  proceedings 

Giving  this  matter,  now,  a  very  careful 
consideration,  and  examining  all  the  au- 
thorities that  have  been  cited  and  all  we  j 
can  find  upon  the  subject,  we  are  con- 
strained to  the  conclusion  that  the  Court 
uf  Common  Pleas  erred  in  calling  in  the 
jury  in  the  absence  of  the  defendant  and 
in  holding  the  conversation  that  he  did 
hold  with  them  at  that  time,  which  con- 
versation is  set  forth  in  the  bill  of  excep- 
tions. 

But  that  of  course  does  not  entirely  de- 
cide the  case  upon  that  point,  for  although 
it  mav  have  been  an  irregularity  in  the 
proceedings  of  the  court,  the  question 
still  remains  whether  it  was  such  an  irre- 
gularity as  prevented  the  defendant  from 
having  a  fair  trial.  That  point  has  given  ' 
us,  perhaps,  more  trouble  than  the  main 
question,  but  it  will  be  seen  from  the  de- 
cisions that  I  have  cited — it  will  be  seen 
as  fully,  perhaps,  in  many  other  decisions 
I  have  not  cited  but  which  we  have  ex- 
amined— that  the  courts  are  very  jealous 
in  regard  to  any  violations  of  these  rules, 
and  they  do  not  cast  upon  the  prisoner  or 
the  defendant  in  the  case  the  burden  of 
showing  that  he  has  been  prdjudiced. 

For  the  reason  stated  in  the  case  I  have 


just  read  in  Supreme  Court,  it  might  be 
a  very  difficult  thing  for  him  to  do,  and 
if  the  jurors  themselves  are  not  allowed 
to  testify  it  might  be  a  thing  that  he 
would  be  deprived  from  do:ng,  even,  al- 
though he  might  know  that  evidence  ex- 
isted among  the  jurors  that  might  be  of 
benefit  to  him. 

Look  at  this  case  then  for  a  moment. 
The  defendant  was  put  on  trial  for  mur- 
der in  the  second  degree,  a  matter  a  fleet- 
ing his  liberty  for  life.  His  defense  was 
that  the  homicide  with  which  he  had 
been  charged  was  committed  while  he 
was  in  a  quarrel,  while  he  was  being  at- 
tacked, while  he  was  retreating,  and  was 
committed  by  him  in  self-defense.  It  was 
further  submitted  to  the  jury  that  if  it  was 
not  committed  in  self-defense  it  was  at 
the  most  simply  a  case  of  manslaughter, 
and  not  a  case  of  murder  in  the  second 
degree.  The  court  had  charged  the  jury 
upon  all  these  points  and  the  jury  lad 
retired  for  deliberation.  The  fact  of  the 
stabbing  was  not  practically  denied.  I 
believe  it  was  not  only  admitted  but  the 
defendant  himself  testified  to  the  fact,  so 
that  there  could  be  no  question  as  to  the 
killing  to  detain  the  jury  for  a  moment. 
The  question  evidently  they  were  discus- 
sing during  the  time  they  were  out — for 
three  hours — was  as  to  the  grade  of  the 
offense,  or  whether  any  offense  had  been 
committed,  or  whether  the  stabbing  that 
had  occurred  was  not  justifiable,  or  at 
least  excusable  on  the  ground  that  the 
act  was  done  in  self-defense. 

Now,  while  their  deliberations  are  in 
progress  the  court  calls  them  out  and 
makes  inquiry  in  regard  to  the  condition 
of  their  deliberations  in  the  jury  room, 
not  whether  they  had  agreed  upon  a  ver- 
dict or  not,  but  iu  what  condition  their 
deliberations  were,  whether  they    were 
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likely  to  agree  upon  a  verdict  90011,  and 
said  to  them  if  he  went  ftome  at  all  that 
night  to  spend  Sunday  he  would  have  to 
g  o  in  the  course  of  a  very  few  minutes, 
and  they  replied  that  indicaticns  pointed 
towards  an  agreement  of  the  jury,  and  he 
thereupon  sent  them  back  to  the  jury 
room  with  an  admonition  to  "he  as  ex- 
peditious a*  you  conveniently  can." 

Now  the  rights  of  a  defendant  in  regard 
to  the  deliberations  of  a  jury  are  well  de- 
fined.    It  is  provided,  as  I  have  read  from 


be  present  when  the  court  charges  the 
jury  ;  he  has  the  right  to  be  preseut  when- 
ever any  step  is  taken  in  the  case  which 
may  in  any  manner  or  form  be  said  to  be 
a  portion  of  the  trial  of  the  case. 

We  all  know  that  jurors  are  sensitive  to 
the  influence  of  the  judge.  Too  often  they 
are  quite  anxious  to  learn  what  the  judge 
thinks  about  the  case,  aiui  gather  from 
any  hint  or  word  he  may  drop  and  the 
action  he  may  take  in  the  case  as  to  the 
probable  view  he  takes  of  the  case,  and 


the  Constitution,  that  he  shall  not  be  put  with  jurors  who  stand  in  doubt  Ulal  oflen  , 
twice  into  jeopardy  for  the  same  offense. ;  has  a  very  matcrial  effect.  In  this  case 
As  corrollary  to  that  in  the  derisions  of  j  Uie  jury  had  not  arrived  at  a  conclusion' 
the  courts  in  this  state  and  other  states  their  deliberations  were  not  finished, 
the  court  has  no  right  to  discharge  the  ;  jome  juror  or  jurora  jn  thc  roomweredif- 
jury  until  it  appears  clearly  that  there  is    fering  from  the  opinions  of  some  other 


no  reason  to  suppose  that  they  can  agree 
upon  a  verdict.  He  has  a  right  to  have 
the  deliberations  of  the  jury  continued 
unobstructed  and  uninterfercd  with  un- 
til they  have  so  thoroughly  canvassed  the 
case,  so  thoroughly  made  up  their  minds 
in   regard  to  it,  either  by  waj'  of  agree- 


jurors.  Whether  their  deliberations  were 
hastened  by  the  fact  of  this  admonition 
given  by  the  court,  or  the  thought  that 
they  might  have  to  remain  over  Sunday 
if  the  Judge  went  away,  or  to  what  extent 
that  would  have  influenced  them  we  can- 
not say ;  the  jurors  would  not  be  permit- 


nient  one  way  or  the  other,  or  else  bv  j  tea<  to  say  if  they  knew.  Thc  presump- 
differingso  essentially  in  regard  to  the  j  tion  of  tne  !aw  is  wnerc  error  has  inter- 
vened in  a  criminal  case  it  is  prejudicial 
to  the  defendant— has  intervened  against 
him.  The  burden  is  not  cast  upon  him 
to  prove  the  fact  that  it  has  bcenpre  judi- 
cial to  him,  or  to  show  whether  it  has 


conclusions  to  be  arrived  at  that  there  is 
no  prospect  of  one  party  or  thc  other 
yielding.  In  case  there  has  been  suffici- 
ent deliberation  and  no  hope  of  agree- 
ment the  court  is  authorized  then  to  dis- 


charge the  jury,  and  the  prisoner  may  be  !  bccn  or  not .  and  ;t  seems  to  us   that  the 


put  upon  trial  again  for  the  same  offense. 
The  constitution  also  provides  that  he 
shall  have  " a  speedy  public  trial,"  and 
that  public  trial  is  held  by  the  courts  to 
be  a  trial  not  only  that  is  open  to  the 
public  but  a  trial  where  he  can  be  pre- 
sent; and  he  has  the  right  under  the  Con- 
stitution also  to  meet  the  witnesses  face 
to  face  and  has  a  right  to  look  in  the 
faces  of  the  jury*  during  all  the  time  the 
case  is  being  heard ;  he  has  the  right  to 


conversation  that  was  held  by  the  court 
with  this  jury  and  his  admonition  tothcin 
were  of  such  a  nature  that  it  might  well 
disturb  their  deliberations,  it  might  well 
affect  to  some  extent  the  minds  of  a  hesit- 
ating or  doubtful  juror,  one  who  had  not 
fully  made  up  his  mind  upon  any  particu- 
lar question,  and  we  certainly  arc  unable 
to  say  that  it  was  not  prejudicial  to  the 
defendant.  We,  therefore,  are  brought 
to  the  conclusion  that   not  ouly  did  the 
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court  err  in  this  conversation  it  held  with 
the  jury  bat  that  it  was  of  such  a  nature 
and  character  as  prevented  the  jury  from 
having  free  deliberation  upon  the  subject 
and  coming  to  their  own  conclusion  in 
regard  to  the  matter- at  least  that  it 
might  affect  that  conclusion  and  prevent, 
in  the  language  of  the  Statute,  the  de- 
fendant from  having  a  fair  trial  in  the 


We  have  said  the  action  was  undoubt- 
edly improvidently  taken.  It  was  proba- 
bly taken  without  the  forethought  which 
usually  characterizes  the  conduct  of  the 
able  judge  who  presided  in  the  trial  of 
this  case.  Nevertheless  we  are  called  to 
pass  upon  the. act  as  set  forth  in  the  re- 
cord according  to  our  own  judgment  after 
a  full  and  fair  deliberation  upon  the  facts 
and  upon  the  law  in  regard  to  it. 

I  now  approach  the  last  alleged  error, 
and  that  is  that  the  verdict  is  against  the 
weight  x>f  the  evidence..  The  facts  of  the 
care  are  these  in  brief,  Edward  Bennett 
was  a  waiter  at  the  Sloan  e  house.  Christ 
Parham  was  at  the  same-time  a  waiter  at 
the  West  House.  They  were  both  colored 
young  men.  They  had  been  in  the  habit 
from  time  to  time  of  going  into  a  saloon 
upon  Watef  street  for  the  purpose  of  play- 
ing billiards,  in  a  building,  that  was  ad- 
jacent to  the  West  house.  On  the  20th, 
September,  in  the  afternoon,  they  went 
in  there  to  have  a  game  of  pool,  and  play- 
ed two  or  three  games.  They  were  about 
leaving,  but  concluded  to  have  another 
game.  About  that  time  Philip  Kessler 
came  into  the  room,  and  either  with  him, 
or  immediately  following  him  came  Wil- 
liam Sullivan,  who  is  the  person  mention- 
ed in  the  indictment  as  George  M.  Sulli- 
van. They  were  both  white  persons. 
They  concluded  to  have  a  game  of  pool, 
and  made  application  to  the  proprietor  of 


the  saloon  for  leave  and  he  told  them  they 
could  play  a  game,  and  thereupon  they 
sought  for  the  balls  that  are  used  in  play- 
ing the  game.  When  they  got  their  balls 
thev  found  a  certain  ball,  which  is  called 
the  flyer,  gone,  and  Chis  being  a  necessary 
ball,  the  proprietor  told  them  to  take  one 
of  the  other  balls,  and  they  took  a  ball 
claimed  by  the  colored  boys.  Thereup- 
on a  controversy  quickly  arose,  between 
the  two  parties,  the  colored  boys  and  Kes- 
sler and  Sullivan,  about  the  possession  of 
one  of  these  balls  or  the  taking  of  it,  and 
that  led  to  blows  and  the  throwing  of 
billiard  balls  and  shortly  the  attention  of 
Mr.  John  Weidenhafer  Jr.,  son  of  the  pro- 
prietor of  the  saloon,  was  called  to  the 
trouble,  and  he  interposed  and  told  Kes- 
sler and  the  others  to  leave.  Thereupon 
they  started  and  went  out,  one  after  the 
other.  The  order  of  their  going  cannot 
be  correctly  stated,  because  the  witnesses 
do  not  agree  about  it.  They  went  out  the 
back  door  and  immediately  after  getting  in 
to  the  back  yard  of  the  saloon  Kessler  and 
Parham  engaged  in  a  scuffle  and  Bennett, 
who  had  come  out,  was  also  soon  engag- 
ed in  a  scuffle,  or  in  a  controversy,  or 
quarrel  with  Sullivan,  and  Sullivan  was 
soon  after  stabbed.  He  went  back  into 
the  saloon,  fell  upon  the  floor,  and  expir- 
ed within  a  very  few  minutes.  He  was 
stabbed  by  Bennett,  as  I  have  already 
said.  There  is  no  question  about  that. 
Now  on  what  occurred  outside,  after  the 
parties  had  left  the  saloon,  hang  princi- 
pally the  questions  of  fact  and  the  law  in 
this  case. 

That  there  was  a  controversy  in  the 
room  there  is  no  .question ;  that  a  billiard 
ball  was  thrown  and  that  Kessler  was  hit 
by  one  of  the  billiard  balls  there  is  no 
question.  That  Parham  was  struck  in 
there,  upon  the  arm  with  a  billiard  cue,  I 
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-  think  there  can  be  no  question  from  the 
evidence,  but  as  to- what  was  done  by  the 
respective  parties,  the  witnesses  do  not 
agree  among  themselves.  It  is  quite  dif- 
ficult, perhaps  almost  impossible,  to  come 
to  an  accurate  conclusion  as  to  all  that 
did  take  place.  Sullivan  was  standing  at 
one  side  a  little,  and  the  witnesses  W  ied- 
enhafer  Jr.  and  Kessler  say  that  he  was 
doing  nothing.  Parham  says'  at  one  time 
Sullivan  said  to  Kessler  "  Give  it'to  him  " 
That  was  about  the  time  Kessler  was  at- 
tempting to  strike  Parham.  John  Wicd- 
enhafer,  Junior,  says  that  Bennett  threw 
two  of  the  balls,  and  that  one  of  the  balls 
hit  Kessler.  Parham  says  he  threw  the 
balls  at  the  time  that  Kessler  struck  him 
and  because  Kessler  did  strike  him.  Ben- 
nett, it  is  claimed,  did  not  throw  the  balls. 
According  tp  the  testimony  of  Frederick 
Ferderer,  an  emptoyee  of  the  saloon, 
Bennett  at  the  time  the  parties  started 
out  was  standing*  with  a  cue  in  his  hands, 
having  both  hands  holding  it,  and  he, 
Ferderer,  said  to  Bennett.  "Let  me  have 
that  cue,  we  don't  want  any  quarrel,"  and 
Bennett  gave  it  to  him.  He  took  it  and 
put. it  back  in  the  rack  where  it  belonged, 
and  Bennett  passed  out.  According  to 
the  testimony  of  Wicdenhafer,  Jr.  Kessler 
went  out  first,  Parham  following  him ; 
then  Bennett,  then  Sullivan.  Others 
place  the  order  of  going  differently. 
Some  of  the  witnesses  who  were  there 
and  who  ought  to  have  seen  or  known 
the  order  of  tliiugs.  did  not  see  with  suf- 
ficient distinctness,  or  did  not  remember 
clearly  enough  to  state  the  order  in  which 
they  went.  John  Wiedenhafer,  junior 
who  had  com*  up  there  and  taken  hold  of 
Parham  and  said  to  him  there  should  be  no 
more  quarreling,  and  said  when  they  went 
out  he  did  not  see  any  of  them  have  a  bil- 
liard cue.  A  man  named  Smith,  an  elder- 
ly maa  who  was  standing  near-  the  bar, 


drinking  a  glass  of  beer  with  John  Wie- 
denhafer, senior,  and  whose  attention 
was  called  to  the  racket,  says  when  they 
went  out  he  saw  one  of  the  white  men 
have  a  cue  in  his  hand.  Beyond  that  his 
observation  is  very  indefinite  and 
shadowy,  except  that  he  saw  a  ball  fly 
across  the  room  towards  the  rear  end  of 
the  room  where,  it  seems,  Kessler  was 
situated  at  the  time.  The  parties  then 
passed  out,  and  this  being  about  the  situa- 
tion of  affairs,  as  the  evidence  discloses 
when  they  went  out,  the  testimony  di- 
verges. 

Kessler  called  as  witness  for  the  state, 
says  that  he  and  Parham  were  wrestling, 
and  that  Bennett  followed  them  out  and 
came  up  to  him.  Kessler,  and  struck  at 
him  ;  that  Sullivan  followed  Bennett  and 
was  standing  immediately  at  the  head  of 
some  little  stairs  which  they  ascended  as 
they  came  out  of  the  saloon  to  go  into  the 
yard,  and  immediately  after  striking  him, 
Kessler,  Bennett  started  towards  Sullivan  • 
who  was  still  standing  at  the  head  of  the 
stairs.  There  seemed  to  be  a  little  scuffle 
between  them,  and  immediately  he  saw 
Bennett  turn  and  run  past  himself  and 
Parham,  and  by  a  little  building  which  had 
been  used  for  a  bottling  house,  around 
that  being  the  road  by  which  Bennett  had 
come  to  the  saloon  and  beyond  that  was 
the  back  allej  so-called  to  the  West  house, 
servants  quarters  through  which  Bennett 
was  accustomed  to  pass  in  going  to  the 
Sloane  House;  that  immediately  after 
Bennett  passed,  Parham  ceased  his  strug- 
gle with  him,  Kessler,  and  started  off  and 
thereupon  he,  Kessler,  started  and  went 
to  Sullivan  and  found  Sullivan  standing 
at  the  top  of  the  staire  shivering,  and 
that  he  spoke  to  him.  and  said,  "  Phillv, 
I  am  stabbed,"  and  thereupon  he  says  he 
helped  Sullivan  into  the  saloon,  and  laid 
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him  down  upon  the  floor  where  he  re- 
gained till  he  died.  Sullivan  could  not 
talk  after  he  spoke  to  Kessler. 

Kcssler  says  as  Bennett  passed  him  he 
saw  that  Bennett  had  a  knife  in  his  hand, 
saw  the  blade  of  it.  I  think  he  says  it 
was  a  jack  knife  ;  at  any  rate  he  saw  the 
blade  of  the  knife.  It  will  be  seen  from 
the  testimony  of  Kessler  that  Bennett 
had  approached  Sullivan  and  had  dealt 
him  this  deadly  blow,  and  if  that  were  all 
the  testimony,  the  jury  upon  that  testi- 
mony might  well  have  found  Bennett 
guilty  of  murder  in  the  second  degree. 

But  there  are  other  witnesses  who  test- 
ify in  regurd  to  this  matter  and  their  test- 
imony should  be  examined  to  see  where 
the  truth  lies. 

Frederick  Ferderer,  a  witness  called  by 
the  state,  who  was  sitting  in  front  of  the 
saloon  when  the  difficulty  commenced, 
who  is  a  man  perhaps  70  years  of  Age  went 
back  to  the  rear  of  the  saloon  and  went 
up  near  the  parties,  spoke  to  some  of 
them,  taking  the  cue  away  from  Bennett; 
John  Wiedenhafer,  senior,  and  Smith,  be- 
fore referred  to  both  being  witnesses  cal- 
led by  the  state,  were  standing  at  the  bar 
sipping  a  glass  of  beer,  and  they  both 
immediately  started  towards  the  rear  of 
the  room.    Smith,  having  seen  the  part- 
ies pass  out  of  the  room  returned  to  the 
sipping  of  his  beer  and  saw  nothing  more, 
but  John  Wiedenhafer,  senior,  went  on 
towards  the  back  of  the  room  and  went 
to   the  window  which  overlooked    this 
whole  space  of  ground  where  Kessler  says 
the  parties  were  standing,  or  scuffling  as 
also  did  Frederick  Ferderer,  and  the  two 
stood  there  looking  out  of  the  window. 
When  they  arrived  at  the  window,  the 
back  yard  was  clear.  .  They  could  not  see 
either   Sullivan  and  Bennett  nor  could 
they  see  Parham  and  Kessler.    The  testi- 


mony of  these  witnesses,  so  far  as  it  goes, 
tends  to  ohow  Parham  and  Kessler  in  their 
struggles  had  passed  around  to  the  east  of 
the  door  and  behind  some  stairs  that  went 
up  into  an  upper  part  of  the  building. 

While  they  were  there,  Ferderer  says, 
he  opened  the  door  and  stepped  out,  and 
in  a  hollow  between  the  windows  he  dis- 
covered a  portion  of  a  billiard  cue,  with 
about  one-third  of  the  top  broken  oft;  and 
he  picked  it  up  and  brought  it  into  the 
room.    John  Wiedenhafer,  senior,  about 
that  time  himself  stepped  out  and  stood 
there  with  a  cane  in  his  hand  for  the  pur- 
pose of  preventing  any  of  these  parties 
from  returning  into  the  saloon,  aud  he 
remained  there.     Ferderer  remained  at 
the  window  near  the  door.     Now,  while 
Wiedenhafer  was  standing  there,  while 
Ferderer  was  looking  out  of  the  window, 
they  both  saw  Sullivan  come  from  behind 
this  building  I  have  spoken  of,  called  the 
bottling  works,  which  was  west  of  the 
saloon  door,  across  the  back  yard  to  the 
door  of  the  saloon  out  of  which  parties 
had  previously  passed.     The  door  was 
opened  by  Wiedenhafer,  sr.,  and  he  open- 
ed the  door  for  Sullivan  to  go  in.    Sulli- 
van passed  by  him  with  his  hand  upon 
his  side  and  immediately  fell  down  upon 
the  floor,  and  Wiedenhafer,  senior,  re- 
mained with  liim  until  he  expired.    Wie- 
denhafer, senior,  and  Ferderer  both  test- 
ify, and  testified   very  clearlv,  the  posi- 
tions in  which  they  were  standing,  and 
showing    they  were    standing    by    the 
window  or  outside  the  door,  but  both 
standing    in  positions  that  commanded 
the  whole  of  the  space  that  was  covered 
by  Kessler*s  testimony,  and  covering  all 
the  space  that  lay  between  them  and  the 
entrance  to  the  alley  which  was  some  few 
feet  away  west  of  the  bottling  house. 
They  arrived  at  their  positions  very  quick- 
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ly  after  these  men  went  out,  and  were 
both  on  the  watch,  so  is  is  very  clear  up- 
on the  testimony  of  these  two  witnesses 
that  Sullivan  did  not  receive  the  wound 
from  Bennett  while  standing  at  the  place 
in  which  Kessler  says  he  did  stand.  It 
was  not  while  standing  there  that  he  was 
stabbed,  nor  was  Kessler  in  sight  of  him 
when  he  was  stabbed,  according  to  the 
testimony  of  the  above  witnesses  who 
have  testified.  According  to  testimony 
of  Ferderer  after  Sullivan  went  back  into 
the  saloon  Parham  and  Kessler  swung 
around  from  behind  the  stairs  into  the 
front  again  and  Parham  seized  some 
stones  to  throw  at  Kessler,  and  Ferderer 
said  to  Parhan,  "You  must  not  throw 
them"  and  thereupon  Parham  dropped 
the  stones  and  passed  around  into  the  al- 
ley and  went  a**ay.  There  are  some 
other  things  tending  to  discredit  Kessler' s 
testimony.  He  had  testified  at  the  hear- 
ing before  the  Coroner  that  he  stood 
within  an  arm's  length  of  Sullivan  at  the 
time  he  was  stabbed  by  Bennett.  He  also 
there  testifies  that  Bennett  had  a  large 
bread  knife  with  which  he  stabbed  Sulli- 
van, that  it  was  "that  long,"  indicating  a 
space  of  about  a  foot.  His  testimony  in 
the  Common  Pleas  differed  from  that 
essentially,  and  it  is  perfectly  clear  upon 
the  testimony  for  the  state  that  Bennett 
was  not  armed  with  any  such  weapon;  all 
he  had  wan  a  large  sized  jack  knife.  Kes- 
sler also  testifies  that  he  had  no  cue  out  in 
the  yard  and  that  he  took  none  with  him 
when  he  passed  out  of  the  saloon. 

There  is  a  young  man  who  testifies  by 
the  name  of  Frederick  Butts,  and  he  was 
also  called  by  the  State.  Butts  is  a  resident 
of  this  city,  it  seems  he  had  resided  here 
many  years.  He  was  employed  in  a  con- 
fectionary store  in  the  West  block  at  the 
time  of  this  stabbing.    In  pursuit  of  his 


duties  he  was  out  at  the  back  door  of  this 
store  in  the  West  block  quite  frequently, 
that  afternoon.  The  door  of  the  store 
opens  back  upon  this  space,  and  he  could 
look  over  into- the  grounds  in  question, 
because  this  ground  adjoins  the  West 
house,  and  could  see  what  was  going  on. 
His  testimony  is  not  as  clear  and  full  and 
explicit  as  we  would  like  to  have  it,  but 
he  does  testify  when  he  was  there  that  he 
saw  Kessler,  whom  he  knew,  standing 
with  a  colored  boy  in  front  of  him, -and 
Kessler  had  in  his  hands  a  billiard  cue. 
He  says  he  cannot  tell  for  the  moment 
whether  they  were  struggling  or  scuffling 
but  in  the  observation  he  made  at  the 
time  he  saw  them  he  saw  the  cue  distinct- 
ly, and  knows  who  had  it,  so  that  it  is 
very  evident  we  think  from  his  testimony 
he  saw  this  very  fracas  and  saw  Kessler 
there  with  the  cue  in  his  hand. 

We  are  forced  to  this  conclusion  in  re- 
gard to  Kessler 's  testimony,  that  so  far 
as  the  final  result  of  this  affray  is  con- 
cerned, his  testimony  is  of  no  value  and 
ought  to  be  left  out  of  consideration,  that 
the  killing  did  not  occur  at  the  time  or 
place  and  manner  in  which  he  states. 
We  are  then  left  with  this  state  of  facts, 
that  these  men  bad  passed  out  of 
the  saloon  in  the  manner  stated, 
that  one  or  more  of  the  white  boys 
went  out  armed  with  cues.  It  appears 
from  the  testimony  of  the  Coroner  that 
he  made  an  examination  of  Bennett's 
person  the  next  morning  and  that  Ben- 
net  had  upon  his  back  a  mark,  a  large 
welt,  that  he  appeared  to  be  lame  in  his 
arm,  and  it  was  difficult  for  him  to  pull 
off  his  coat.  It  appears  from  the  testi- 
mony of  the  officers  who  arrested  Ben- 
nett that  when  they  arrested  him  at  the 
Sloane  house,  which  was  only  a  few 
minutes  after  the  affray   occurred,    he 
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asked  them  why  he  was  arrested,  and  the 
return  question  was  "why  did  you  stab 
that  man?"  He  said  he  stabbed  him  or 
cut  him  because  he  had  hold  of  him  and 
would  not  let  go.  He  also  s'ated  in  ad- 
dition that  Sullivan  had  followed  him  and 
dealt  him  a  blow  with  a  cue,   and   it  was 


was  facing  toward  Sullivan  and  Sullivan 
grabbed  him  around  the  arms,  holding 
his  arms  by  his  side,  and  was  attempting 
to  trip  him,  and  that  he  got  the  knife 
from  his  pocket,  opened  it  and  delivered 
the  blows. 

Whether  that  be  the  correct  statement 


for  the  purpose  of  ascertaining  whether  j  of  the  affray  or  mt  we  think  it  mnst  be 
his  statements  were  correct  that  the  ex-  j  hel<j  to  be  true  in  ihis  case  that   Bennett 


amination  was  made  by  the  Coroner,  at 
the  time  he  found  this  mark  or  heavy 
welt. 

The  testimony  of  the  defendant  him- 
self is  that  Sullivan  followed  him  from 
the  saloon,  that  he  stated  to  go  to  the 
Sic  an  e  house  by    way   of  the  alley  and 


was  retreating,  going  from  the  place, 
passing  from  the  saloon  in  the  direct 
rou*c  he  would  ordinarily  take  going 
from  the  SToanc  house,  and  was  followed 
by  Sullivan,  who  was  keeping  up  this 
quarrel,  atid  who  was  infllicting  bodily 
injury  upon  Bennett,  and  it  was  during 


that  as  he  turned  the  corner  into  the  al- !  that  struggle  that   the  fatal  blows  were 
ley  or  about  that  point  Sullivan  who  had  |  given. 


followed  him  struck  him  with  a  cue 
across  the  back  and  followed  it  up  by  at- 
tempting to  inflict  another  blow  which 
Bennett  dodged,  but  which  grazed  his 
face  a  little,  which  mark  was  there.  So 
that  the  testimony  of  Bennet  is  corrobor- 
ated by  the  Coroner's  testimony,  and  we 
think  the  testimony  shows  that  the  state- 
ment of  Benuett  is  substantially  trv.e, 
that  he  was  followed  by  Sullivan,  vfor  the 
testimony  generally  shows  that  Sullivan 
went  out  last)  that  Sullivan  was  armed 
with  one  of  the  cues,  which  prob- 
ably he  had  in  his  hand  in  the 
saloon,  that  he  followed  Bennett  out,  that 
he  struck  him  across  the  back  with  the 
cue,.that  he  struck  at  him  again,  and 
that  some  conflict  ensued  between  them 
during  which  Sullivan  was  stabbed.  The 
testimony  of  Bennett  is  that  Sullivan  was 
following  him  up  attempting  to  "inflict 
these  blows,  until  Sullivan  got  so  close  to 
him  that  he  could  not  use  the  cue  and 
then  closed  with  him.  He  says  the  force 
of  the  blow  Sullivan  gave  him  was  such 
as  to  partly  turn  him  around  so   that   he 


I  Now,  the  question  is,  and  the  import- 
ant questiou  is  whether  that  was  murder 
in  the  second  degree  upon  the  facts  of 
the  case.  The  statute  of  the  State  now, 
by  the  revision,  is  changed  in  its  phraseo- 
logy but  not  in  its  meaning.  It  is  section 
6810: 

4 'Whoever,  purposely  and  maliciously, 
except  as  provided  in  the  last  two  sec- 
tion* .kills  another,  is  guilty  of  murder  in 
the  second  degree,  and  shall  be  imprison- 
ed in  the  penitentiary  during  life. M 

There  is  a  distinction  between  the  of- 
fences of  murder  in  the  first  and  second 
degrees  in  the  State  of  Ohio  from  murder 
as  it  is  described  at  common  law.  In  the 
case  of  Fonts  against  the  State \  in  the  8th 
Ohio  State,  the  Supreme  Court  discusses- 
that  question,  and  they  bold  that  under 
the  statute  of  the  State  of  Ohio,  making 
murder  a  statutory  crime,  the  intent  to 
kill  must  be  averred  in  the  indictment, 
that  is  to  say,  that  the  act  which  caused 
the  death  was  commit  teed  with  intent  to 
kill. 

I  think  this  question   has  been   before 
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the  Courts  from  time  to  time  in  this 
State,  and  I  shall  not  attempt  to  give  all 
the  decisions,  but  I  shall  state  one  qr 
two  of  them  in  regard  to  this  matter.  The 
qnestion  has  been  before  the  Supreme 
Court  within  a  month,  in  the  case  of 
Jones  against  the  State  which  was  error 
to  the  Circuit  Court  of  Brown  County 
the  Supreme  Court  held  that  "an  inten- 
tion to  kill  is  an  essential  element  in  the 
crime  of  murder  in  this  State  and  must 
be  established  beyond  a  reasonable  doubt, 
to  authorize  a  verdict  of  murder  in  the 
first  or  second  degree.  This  rule  is  not 
changed  by  reason  of  the  accused  con- 
tending, and  introducing  evidence  tend- 
ing to  prove,  that  the  homicide  was  ac- 
cidental. The  legal  effect  of  such  evi- 
dence being,  simply,  to  controvert  an  in- 
ference of  an  intent  to  kill,  which  may 
arise  from  the  evidence  introduced  by 
the  State." 

See  I*aw  Bulletin,  p.  299,  May  28, 1894. 

In  that  case  a  father  had  been  put  up- 
on trial  charged  with  killing  his  son 
while  he  was  attempting  to  get  him  away 
from  a  house  oC  ill  repute,  and  it  was 
claimed  by  the  father  that  the  killing  was 
accidental.  The  Supreme  Court  held 
that  an  intention  to  kjll  is  an  essential 
element  of  the  crime,  and  must  be  estab- 
lished beyond  all  reasonable  doubt  by  the 
State  to  authorize  a  verdict  of  murder  in 
the  first  or  second  degree.  And  that  the 
rule  was  not  changed  by  the  defendant 
introducing  evidence  that  the  killing  was 
accidental.  Now,  that  is  a  burden  that  is 
cast  upon  the  State.  It  must  show  the 
intent  to  kill  and  affirmatively.  True,  it 
may  be  shown  by  all  the  facts  of  the  case, 
but  the  affirmative  proof  is  upon  the 
State  to  show  by  the  evidence  that  there 
was  at  the  time  the  blow  was  given  an  in- 
tent existing  in  the  mind  of  the  prisoner 
to  kill  the  person  whose  life  was  taken. 

It  is  argued  here  that  the  defendant  in 


this  case  was  guilty  of  murder  because 
he  used  a  weapon  that  was  dangerous, 
that  to  use  it  in  the  manner  he  did  would 
necessarily  tend  to  produce  death  in  the 
person  who  was  stabbed.  That  question 
is  discussed  by  the  Supreme  Court  in  a 
case  in  the  29th  Ohio  State,  Baker  vs  the 
State,  p.-iSjt  a  case  where  a  person  is  in- 
dicted for  murder—shooting,  and  the 
Court  had  charged  the  jury  "if  you  find 
from  the  evidence  the  defendant  used  a 
deadly  weapon  in  this  case,  and  that 
death  resulted  from  the  use  of  such  dead- 
ly weapon,  then  the  law  raises  the  pre- 
sumption of  malice  in  the  defendant,  and 
also  an  intent  on  his  part  to  kill,  the  de- 
cedent." 

The  Court  say  : 

"We  can  well  see  how  the  jury,  under 
these  instructions,  may  have  been  led  to 
convict  the  defendant  of  murder  in  the 
second  degree,  though  guilty  of  man- 
slaugter  only,  or  even  though  not  guilty 
of  any  crime  whatever.  It  was  plainly 
inferable,  from  the  first  instruction  above 
stated,  that  the  defendant's  crime  was 
not  manslaghter,  if  the  killing  were  in- 
tentional. Such  is  not  the  law  of  man- 
slaughter. If  the  killing  be  unlawful, 
but  without  malice  as  upon  a  sudden 
quarrel,  although  intentional,  the  crime 
is  nevertheless  manslaughter  only.  It  is 
true  that  the  jury  must  have  found  the 
presence  of  malice  as  well  as  purpose  to 
kill;  but  having  first  found  the  purpose 
to  kill,  as  we  may  suppose,  they  entered 
on  the  inquiry  as  to  malice,  under  the  in- 
fluence of  an  instruction,  that  the  defend- 
ant was  guilty  of  murder  or  not  guilty  of 
any  crime  whatever;  thus* exposing  the 
defendant  to  a  moral  influence  against 
him,  which  should  not  have  any  lodg- 
ment in  the  minds  of  the  jurors." 

The  Court  further  say: 

"As  an  abstract  proposition,  where  the 
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circumstances  of  a  homicide  are  %  not 
not  known,  further  than  the  mere  fact 
that  the  death  was  caused  by  the  use  of  a 
deadly  weapon,  we  do  not  deny  that  the 
jury  may,  from  such  fact  alone,  infer  both 
malice  and  a  purpose  to  kill.  But  where 
the  attending  circumstances  are  shown 
in  detail,  some  of  which  tend  ta  disap- 
prove the  presence  of  malice  or  purpose 
to  kill,  it  is  misleading  and  erroneous  to 
charge  a  jury  that  in  such  a  case  the  law 
raises  a  presumption  of  malice  and  intent 
to  kill  from  the  insolated  fact  that  death 
was  caused  by  the  use  of  a  deadly  weapon. 
In  such  a  case  the  presence  of  malice  or 
intent  to  kill  must  be  determined  from 
all  the  circumstances  proven,  including, 
of  course,  th  e  character  of  the  weapon .  It 
may  indeed  be  said,  with  much  reason, 
the  use  of  a  deadly  weapon  in  the  talcing 
of  life  raises  the  same  presumptions 
whether  other  attending  circumstances 
be  shown  or  not;  and  that  when  other  cir- 
cumstances are  shown,  they  either 
strengthen  or  rebut  the  presumption  so 
arising  from  the  character  of  the  weapon. 

The  question  before  us,  however,  is  not 
not  one  of  mere  logic;  but  rather,  how 
would  jurors  of  ordinary  understandings 
interpret  and  reason  upon  such  a  charge  ? 
The  instruction  was  'if  you  find  from  the 
evidence  that  the  defendant  used  a  dead- 
ly weapon  in  this  case,  and  that  death 
ensued  from  the  use  of  such  deadly 
w?apon,  then  the  law  raises  the  presump- 
tion of  malice  in  the  defendant,  and  also* 
an  intent  on  his  part  to  kill  the  decedent. ' 
This  was  not  an  abstract  proposition.  It 
covered  the  case  before  the  jury.  And  in 
our  opinion  a  jujy  of  ordinary  intelligence 
might  well  understand  that  the  law  fired 
the  guilt  of  the  defendant  as  a  murderer, 
if  the  evidence  showed  that  he  took  the 
life  of  the  deceased  by  the  use  of  a  deadly 


weapon,  without  regard  to  other  circum- 
stances; save  only,  as  they  were  told  in 
another  part  of  the  charge,  that  he  might, 
under  certain  circumstances,  justify  on 
the  ground  of  self  defense  But  our  ob- 
jection to  the  charge  is  independent  of 
of  all  question  of  self  defense,*  /and 
relates  to  it  solely  as  bearing  on  the 
case  which  the  State  was  bound  to 
prove  in  order  to  entitle  it  to  a  convic- 
tion." 

Upon  the  question  whether  the  jury 
were  justified  from  the  facts  and  the  law 
in  the  case  in  finding  the  prisoner  guilty 
of  murder  in  the  second  degree,  the  mem- 
bers of  this  Court  do  not  arrive  at  the 
same  conclusion. 

Speaking  for  myself,  and  myself  only. 
I  think  the  verdict  is  clearly  against  the 
evidence,  that  is  to  say  I  think  the  jury 
were  not  warranted  in  finding  the  defend- 
ant guilty  of  murder  in  the  second  degree. 
I  think  the  testimony  shows,  as  I  have  al- 
ready-stated, that  this  young  man  was 
being  pursued  by  Sullivan,  that  he  was 
receiving  bodily  injury  at  the  hands  of 
Sullivan,  and  that  during  that  affray  Sul- 
livan received  the  fatal  wounds  at  the 
hands  of  the  defendant.  When  Bennett 
was  called  upon  in  regard  to  this  matter 
next  day  by  the  Coroner  his  first  inquiry 
was  "how  is  the  young  tnan  that  is  hurt" 
and  the  Coroner  said  "he  is  dead."  He 
said,  "it  can  not  be  possible,  I  can  not 
believe  it."  He  says  in  -his  testimony 
that  he  delivered  those  blows  for  the  pur- 
,pose  of  making  Sullivan  let  go  of  him. 
The  statements  that  he  makes,  it  seems 
to  me,  are  entirely  consistent  with  the 
facts  of  the  case,  and  might  well  have 
existed.  The  burden  of  proof  is  upon  the 
State  to  show  from  all  the  circumstances, 
clearly  and  beyond  a  reasonable  doubt 
that  there  was  a  purpose  in  the  mind  of 
this  young  man  to  kill — a  formed  purpose 
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as  much  as  though  he  said  to  himself  "I 
strike  you  now,  and  I  do  it  with  the  in- 
tention of  killing  you."  I  don't  believe 
the  facts  show  any  such  thought  existing 
in  the  mind  at  that  time,  He  was  in  a 
struggle,  endeavoring  to  get  clear,  and 
used  his  knife  during  that  fracas.  It 
should  be  remembered  that  the  decedent 
who  was  following  him  was  using  a  bil- 
liard cue  that  was  heavy.  It  is  a  formid- 
able weapnn,  and  one  if  the  blow  had 
taken  effect  upon  Bennett  his  death 
would  have  laid  the  young  man  Sullivan 
himself  open  to  indictment  for  man- 
slaughter. 

So  that  from  all  the  evidence  as  it 
looks  tonic,  there  seems  to  be  establish- 
ed this  state  of  facts:  That  in  an  affray 
growing  out  of  a  sudden  quarrel,  a  stab 
was  given  which  caitsed  the  death  of 
Sullivan.  The  Supreme  Court  say  in  the 
29th  Ohio  State  Supra  that  although  that 
blow  may  have  been  delivered  with  in- 
tent to  kill  it  does  not  make  murder  in 
the  second  degree.  There  must  be  some- 
thing more;  there  must  be  shown  malice 
in  the  heart  of  the  party,  that  he  not  only 
delivered  the  blow  with  intent  to  kill, 
but  did  it  maliciously,  and  with  murder- 
ous purpose  in  his  heart. 

As  has  been  suggested  it  may  be  that 
this  young  man  had  the  knife  in  his 
hands  and  opened  it  before  he  says  he 
did  and  Sullivan  closed  with  him  for  the 
purpose  of  holding  his  arms  down,  so 
that  he  might  not  deliver  the  blow.  That 
may  have  been  the  state  of  affairs,  but  I 
am  unable  to  see  how  that  would  make 
any  different  result  and  from  the  law  of 
the  case,  how  it  would  change  the  act.  I 
think  it  would  still  be  a  homicide  during 
an  affray,  and  would  not  only  come  with- 
in the  definition  of -manslaughter,  but 
within  the  general  scope  of  decisions  in 
regard  to  manslaughter  in  the  State  of 
Ohio. 

My  associates,  however,  while  they 
have  a  feeling  within  their  minds  as  I  un- 
derstand it  that  it  would  have  been  bet- 
ter for  the  jury  to  have  returned  a  verdict 
for  a  leaser  offense  than  they  did,  s*ill  on 
the  whole  facts  of  the  case  are  unable  to 
say  the  jury  were  not  warranted  in  re- 


turning a  verdict  of  murder  in  the  second 
degree. 

We.  liowever,  all  agree  that  the  judg- 
ment of  the  Court  should  Be  reversed, 
and  the  verdict  of  the  jury  set  aside,  and 
the  defendant  should  be  awarded  a  new 
trial,  and  the  Court  so  orders  it,  and  that 
the  costs  be  paid  by  the  State  of  Ohio. 

John  P.  Stein,  Pros.  Atty.  for  State. 

S.  A.  Court,  of  counsel  for  the  State. 

King  &  Hull,  counsel  for  the  prisoner. 

CHANGE  OF  GRADE. 

Attorney  Fees  in  Cases  Where  the  Cttv  Re- 
fuses to  Proceed. 

The  question  of  the  right  to  recover 
attorney  fees  in  proceedings  for  a  change 
of  grade,  where  the  city  refuses  to  pro- 
ceed, was  involved  in  a  recent  case  be- 
fore Probate  Judge  Millard.  The  action 
is  entitled  the  City  of  Toledo  vs  Michael 
Jacobson  el  <?/,  and  the  decision  was  upon 
a  motion  to  retax  costs,  overruled  July 
31 ,  94.  In  thus  disposing  of  the  question 
the  Court  said: 

Equitably,  there  is  110  question  but 
what  these  attorney  fees  should  be  taxed 
against  the  city,  and  there  is  really  more 
propriety  in  doing  so  in  a  change  of 
grade  case  where  the  city  refuses  to  pro- 
ceed, than  in  an  appropriation;  from  the 
very  nature  of  the  thing,  we  have  got  to 
have  a  different  class  of  expert  evidence. 
We  have  got  to  have  men  pass  upon  the 
buildings,  the  most  of  whom  are  experts 
in  their  particular  lines,  and  arc  entitled 
to  receive,  and  the  rule  of  the  Court  has 
always  been,  greater  compensation  than 
is  allowed  simply  to  a  witness  in  an  ap- 
propriation proceeding,  when  he  comes 
in  to  testify  as  to  the  value  of  the  lands. 
But  what  troubles  me  here  is  the  wording 
of  this  statute. 

This  section.  2260,  says:  "When  a  mu- 
nicipal corporation  makes  an  appropria- 
tion of  land  for  any  purpose  specified  in 
this  chapter,  and  fails  to  pay  for  or  take 
possession  of  the  same,"  then  all  these 
other  things  follow.  Now,  while  the 
easement  in  a  street  is  property,  yet  it  is 
not  land.  It  is  an  invisible  something 
that  goes  with  the  land,  but  the  land 
itself  is  not  taken,  aud  it  is  only  the  mode 
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of  access  to  the  land  that  is  changed,  and 
that  mode  of  access  is  property.  Bugt 
it  occurs  to  me  that  it  is  not  a  class  of 
property  that  is  covered  by  this  opening 
sentence  here,  that  "When  a  municipal 
corporation  makes  an  appropriation  of 
land  for  any  purpose  specified  in  this 
chapter.'1  And  with  this  sec.  2316,  which 
provides  that  ."If  the  Council  decide  to 
proceed  therewith,  an  ordinance  for  the 
purpose  shall  be  passed;  and  where  pro- 
vision as  to  damage  is  not  made  in  this 
chapter,  the  provisions  in  chapter  3  of 
this  division  shall  apply  to  the  proceed- 
ings, so  far  as  they  are  applicable." 

The  damage  that  is  referred  to  in  this 
section  is  not  what  expense  the  property- 
holder  may  be  put  to,  I  think,  but  it  is  the 
compensation,  or  method  of  compensa- 
tion, for  the  thing  taken;  and  while  I 
have  not  seen  any  way  that  I  could  get 
around  that,  I  am  free  to  confess,  that 
the  Court  is  very  much  inclined  to  over- 
ride the  Kttte  omission  ot  the  Legislature 
to  make  the  proper  appropriation  for  this 
particular  class  of  cases,  and  hold  that 
the  city  should  pay.  It  does  seem 
to  me,  •  taking  the  statutes  as  they 
stand  now,  that  the  legislature  has  simply 
omitted  in  this  2316,  at  the  time  they 
were  passing  the  amendment,  to  take 
into  account  the  other  class  of  proceed- 
ings, and  make  a  provision  for  them. 
Mr.  Cummings: 

My  idea  was  that  the  legislature,  in 
making  that  provision,  had  intended  it 
to  apply  to  aU  the  proceedings  for  a 
change  of  grade;  and  where  there  was 
any  omission,  that  the  Court,  for  infor- 
mation as  to  what  had  to  be  done  in  these 
proceedings,  should  go  to  chapter  3  and 
be  governed  by  that. 
The  Court: 
If  there  is  jany thing  in  chapter  3— 
♦•When  a  municipal  corporative  makes 
an  appropriation  of  land  for  any  purpose 
specified  in  this  chapter,  and  fails  to  pay 
for  or  take  possession  of  the  same  within 
six  months  after  the  assessment  of  com- 
pensation shall  have  been  made  *  *  * 
upon  motion  t>f  any  defendant  Said  costs 
shall  thereupon   be  retaxcd.  and  a  rea 


sonable  attorney's  fee7  to  be  paid  to  the 
attorney  of  such  defendant,  together  with 
any  other  reasonable  and  proper  expense 
incurred  by  defendant." 

I  cannot  help  but  think  that  the  legis- 
lature made  a  mistake,  because  the  ap- 
propriation of  land  is  so  simple.  This 
case  is  a  most  excellent  illustration  of  the 
injustice  of  not  allowing  attorney's  fees. 
Here  were  sundry  parties  employing  ex- 
pert workmen  to  estimate  their  dam- 
ages and  hired  counsel.  But  as  the  law 
now  stands,  I  cant't  see  my  way  clear  to 
allow  the  motion. 

J.  W.  Cummings. for  motion. 

C.  F  Watts,  City  Solicitor,  against. 


U.  S.  Circuit  Court 

Northern  District  of  Ohio-- Western   Division. 
Filing.. 

G.  H.'  Cole  vs  Oil  Well  Supply  Co  and 
John  Eaton.  Stipulation  of  dismissal 
and  order  discharging  Recr.  Entered  as 
of  Jiily  18th. 

1 182— Farmers  L  &  T.  Co:  vsThe  T.  A. 
A.  &  N.  M.  Rv  Co.  Amended  and  sup- 
plemental petition  to  original  intervening 
petition  of  N.  Y.  Equipment  Co.  Clem- 
ent Carpenter,  atty. 

1205 — The  Continental  Trust  Co.  vs 
The  T.  St.  L.  &  K.  t\  Ry  Co.  Receiver 
Callaway's  report  for  July,  94.  Receipts, 
including  $7837.28  cash  "on  hand  July  1, 
were  $194,590.87.  Disbursements — Cur- 
rent, $184,156.55:  other  claims,  $8842  89. 
Cash  on  baud,  $1591.43. 

1 177— The  N.  W.  Mnt  Life  Ins.  Co  vs 
John  S.  Greenler  et  al.  Appraisal  of 
s^nwX  and  all  s  w  %  sec  12  t  3  N  R 
6  c;  also  s  %  n  w  %  sec  13  t  3  N  R  6  e. 
Defiance  Co.     Appraised  at  $13533-33- 

1232— The  Carter  Crume  Co.  vs  The 
Oval  Wood  Dish  Co.  Bill  for  accounting, 
-alleging  infringement  of  patent,  and  for 
injunction.  Stem  &  Allen,  Cincinnati, 
Sols  for  Coniplt. 


U.  S.   District  Court. 


In  Admiralty. 
'  Abraham  Gilmore  et  al  vs  Str  Mineral 
State.  Libel  for  dockage,  supplies  and  re- 
pairs.    R.  R.  Kiukade,  Proctor. 

'178— F.  "Scott  et  al  vs  Mineral  State. 
Int  Libel  for  seam  ens  wages,  $i5-5°>  F- 
W.  Rickenbaugh,  Proctor. 

178—  Wm.  Bonnah  vs  Same.  Int  libel 
for  seaman's  wages,  $165.  F.  W.  Ricken- 
baugh, Protor. 
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of  an  Act  passed  April  14th,  i*h  and  amended 
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Judges  of  the  Court*  of  Kecord  in  .said  County 
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RECENT     CASES. 


Klcctric  railways  in  Toledo  promise 
more  interesting  litigation,  undoubtedly 
on  its  way  to  the  Supreme  Court.  The 
latest  legal  complication  grows  out  of  the 
operation  of  cars  of  the  Toledo  and  Mau- 
xuee  Valley  Railway  Co.  over  lines  owned, 
originally  at  least,  by  the  Consolidated  in 
Toledo.  Certain  portions  of  these  lines 
were  condemned  by  the  Toledo  Klectric 
St.  Ry.  Co.,  whereby  the  latter  company 
acquired  the  use  of  tracks  and  sub  struct- 
ures belonging  to  the  Consolidated  Com- 
pany. After  the  new  company  complet- 
ed its  line  to  Perrysburgh  it  was  allowed 
to  enter  the  city,  under  contract  with  the 
Consolidated,  over  the  lines  owned  and 
used  by  that  company  and  the  Toledo 
Electric  St.  Ry.  Co.,  by  virtue  of  con- 
demnation proceedings  referred  to.  The 
latter  company  now  brings  suit,  praying 
for  an  injunction,  claiming  that  it  acquir- 
ed, by  condemnation,  not  only  the  right 
to  use  tracks  and  sub-structures  of  the 
Consolidated,  but  acquired  an  equal  own- 
ership and  right  of  maintenance  therein, 
which  should  not  be  subjected  to  the  use 
of  the  new  company  without  compensa- 
tion to  it,  The  Toledo  Electirc  St.  Ry. 
Co. ,  as  well  as  the  original  owner,  the 


Consolidated.  The  application  for  a«  in- 
junction will  be  argued  and  submitted  t<> 
Judge  Harmon  within  a  few  days. 

Chas., Hannibal  Frank  and  Kllen  Ham- 
lin, heirs  of  Hannibal  Hamlin,  have  ap- 
plied to  the  United  States  Circuit  Court  m 
Toledo  for  leave  to  intervene  in  the  Con- 
solidated cause  of  the  Continental  Trust 
Co.  vs.  T.,  St.  L.  &  K.  C.  Ry.  Co.,  a  fore- 
closure proceeding  representing  a  major- 
ity of  the  various  claims  against  the  Clover 
Leaf  road.  The  Hamlins  ask  to  be  ad- 
mitted for  the  purpose  of  establishing  a 
second  lien,  in  the  form  of  coupon  prefer- 
red stock,  to  the  amount  of  $5,500,000. 
The  bonded  indebtedness  of  the  Clover 
Leaf  is  said  to  be  about  $30,000  per  mile. 
This  does  not  appear  to  be  a  trifling  sum 
but  is  said  to  be  much  less  than  that  of 
the  Wabash  and  other  roads. 

An  opinion  was  delivered  by  Judge 
Smith,  Hami.tou  County  Circuit  Court, 
Aug.  7U1,  (Court  Index  Aug.  10th.  '94.' 
j  holding  that  to  pass  weak  alcohol  through 
I  roasted  malt  in  the  process!  of  making 
vinegar  does  not  fall  within  the  inhibition 
of  85  Ohio  Laws,  page  216.  This  view, 
however,  is  in  a  dissenting  opinion,  the 
judgment  of  the  lower  Cowls  holding  the 
reverse  to  be  true,  being  affirmed. 

The  Court  of  Common  Fleas  of  Pitts- 
burgh (Stowe,  P.  J.)  recently  held  that 
derricks,  engines  and  l>oilcr  houses,  used 
in  the  business  of  drilling  for  oil,  arc  not 
real  estate  aud  that  they  do  not  fall  cither 
within  the  list  of  personal  property  sub- 
ject to  taxation  for  road  or  school  pur- 
poses.    (Pittsburgh  L.  J,,  Aug  8-04) 

Hon.  Samuel  F.  Hunt,  of  Cincinnati, 
presided  at  the  meeting  of  the  American 
Bar  Association,  held  at  Saratoga  Springs 
this  week,  and  read  the  address  of  Hon. 
Thos.  M.  Cooley,  president,  who  was 
absent  on  account  of  illness. 


Among  the  decisions  reported  in  the 
June  aoth  number,  23  L.  R.  A.,  we  ob- 
serve the  following  adjudications: 

U.  S.  C.  C  of  Appeals-5th  Circuit.  In- 
sanity resulting  from  the  shock  and  ex- 
citement caused  by  a  railroad  accident  to 
a  passenger  who  sustained  no  lxxlily  in- 
jury will  not  make  a  railroad  company 
liable. 

Nebraska  Supreme  Court.  Upon  the 
dissolution  of  a  partnership  by  the  death 
of  one  of  its  members,  the  surviving  part- 
ners may  carry  on  the  same  line  of  busi- 
ness at  the  same  place  as  was  transacted 
-the  firm  business  without  liability  to  ac- 
couut  to  the  legal   representative  of  the 
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deceased  partner  for  the  good  will  of  said 
firm,  in  the  absence  of  their  own  agree- 
ment to  the  contrary. 

Arkansas  Supreme  Court.  One  con- 
victed of  a  capital  offense  and  sentenced 
to  death  in  one  state  is  not  thereby  pre- 
vented from  maintaining  A  civil  action  in 
another  state. 

Wisconsin  Supreme  Court.  The  docket 
entry  of  a  judgment  against  Edward 
Davis  is  not  constructive  notice  that 
there  is  an  incumbrance  against  either 
E.  A.  Davis  Or  Edward  A.  Davis  and  does 
not  affect  the  rights  of  a  person  who  has 
no  notice  of  the  actual  identity  of  Ed- 
ward Davis  and  the  judgment  debtor 


U.  S.  Circuit  Court 

Northern  District  of  Ohio— Western  Division. 


Filing;*. 

1205 — Continental  Trust  Co.  vs 
The  T  St  L  &  K  C  Ry  Co.  et  al. 
Petition  of  Chas,  H.  E.,  Frank  and 
Ellen  V.  Hamlin  for  leave  to  inter- 
vene and  set  up  second  best  lien  on 
Clover  Leaf  Road.  Doyle,  Scott  & 
Lewis,  attys. 

For  hearing  at  Cleveland  August 
31st  at  10  a  m. 

1094 — Herbrand  vs  Merrill.  Stip- 
ulation that  cost  of  printing  testi- 
mony may  be  taxed  in  favor  of  th^ 
successful  party.  W.  E.  Dyre  and 
Wood  &  Boyd,  solrs. 

394— The  Central  Trtist  Co.  vs 
Ohio  Central  RR  Co,  Order  for 
service.  Doyle,  Scott  &  Lewis, 
solrs. 


U.  S.  District  Court. 


178 — Seely  vs  Schooner  Mineral 
State.  Intervening  libel  by  Master 
for  advances  to  pay  charges  and 
liens,  $146.31.  Jphq  M.  Ormond 
and  John  R.  Calder,  proctors. 

179 — Dunford  and  Alverson  vs 
Prop.  Michael  Graw.  Libel  of 
Sarah  E.  Dunford,  $527.44,*  and 
Thos  A.  Alverson.  Colver  &  Col- 
ver,  proctors. 


Tk(  Toledo  Legal  New\s, 
^$3.00  PER  YEAR,^, 

Il\Ac|VaKce. 


PROSECUTING    ATTORNEYS. 

Removal  for  Neglect  of  Duty  or  Official  Mis- 
conduct. 

(Sixth  Judicial  Circuit,  Erie  County.  Mar 
Term,  1894.  Present,  Hon*.  C.  S.  Bentlej,  P.  J.; 
C.  H.  Scribner  and  G.  R.  Haynea,  J.J.) 

In  the  matter  of  the  complaint  of  Gra- 
ta vus  Graham  et  al  against  John  P.  Stein, 
Prosecuting  Attorney.    Petition  in  Error. 

(1 — It  ia  not  necessary  that  a  complaint  under 
Section  137a.  R.  S.,  relating  to  neglect  of  duty  or 
misconduct  in  office  of  Prosecuting  Attorneys, 
should  be  verified  bj  oath. 

»— In  a  proceeding  to  remove  a  person  acting 
as  Prosecuting  Attorney,  it  being  urged  that 
there  being  no  evidence  adduced  upon  the  trial 
that  the  complainant*  were  taxpayers,  the  Court  - 
was  without  jurisdiction  to  enter  the  judgment 
of  removal.  Held,  that  the  matters  to  which  evi- 
dence is  to  be  addressed  on  the  trial  are  the  is- 
sues in  the  case.  The  issues  of  fact  to  be  tried 
on  the  hearing  arise  from  the  assumed  denials  of 
the  truth  of  tne  charges  made,  and  the  issues  of 
law  aa  to  the  sufficiency  of  the  charges  in  form 
and  substance,  and  not  whether  there  is  any  com- 
plaint at  all,  by  proper  persons,  unless  that  issue 
is  actually  rasied  by  the  Prosecuting  Attorney  or 
is  presented  by  the  record  on  its  face. 

3 — To  warrant  removal  under  sec.  1373,  R.  S., 
there  must  be  official  misconduct;  mere  miscon- 
duct while  in  office  is  not  sufficient. 
,  4— The  Prosecuting  Attorney  is  the  legal  ad- 
viser of  County  Officers  and  in  voluntarily  plac- 
ing himself  in  a  position  either  to  be  obliged  to 
refuse  to  give  such  officials  advice,  or  to  give  ad- 
vice hampered  bv  a  contract  with  a  third  person 
adverse  to  the  interests  of  the  county,  is  official 
misconduct. 

5—  An  agreement  made  with  a  taxpayer  by  a 
Prosecuting  Attorney  who  is  also  acting,  under 
contract  with  the  County  Commissioner*, as  Tax- 
Inquisitor,  that  he  will  not  investigate  auch  tax- 
payer as  to  his  taxes  prior  to  a  certain  date,  where 
the  time  referred  to  in  the  agreement  is  within 
the  time  specified  by  the  atatute  for  investiga-* 
tion,  constitutes  official  misconduct  aa  Prosecut- 
ing Attorney. 

o— It  is  the  duty-of  a  Prosecuting  Attorney  who,  ' 
being  employed  by  the  County  Commissioners, 
collects  funds  belnngingto  the  county,  to  deposit 
the  ssme  in  the  County  Treasury  at  once.  He  is 
presumed  to  know  the  specific  direction  of  the 
statute  in  this  regard  and  a  failure  to  comply, 
with  it  is  official  misconduct.  The  fact  that  an- 
other attorney  might  have  been  employed  to 
make  the  collection  does  not  relieve  the  Prose- 
cuting Attorney  from  official  responsibility. * 

7 — It  is  not  necessary,  in  the  removal  of  a  Pro-, 
scenting  Attorney  for  official  misconduct,  that  he 
should  ffrst,  or  at  any  time,  be  indicted,  tried  and 
convicted  criminally  of -the  offense  or  offenses 
charged  against  him<-»ED.  Legal  News.) 

Bkntley,J.     (Orally.) 

This  is  a  petition  in  error  presented  by 
the  Prosecuting  Attorney  of  this  County, 
to*  reverse  the  order  and  judgment  of  the 
Court  of  Common  Pleas  of  this  County 
removing  him  from  office. 

It  is  an  unusual  case  and  we  have  given 
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it  careful  and  considerate  thought.  And 
it  would  be  our  pleasure  no  less  than  our 
duty  to  reverse  the  judgment  if  we  should 
find  upon  applying  the  rules  governing 
the  action  of  reviewing  courts,  that  the 
charges  are  insufficient  in  form  or  sub- 
stance or  are  not  sustained  by  sufficient 
evidence,  or  that  the  manifest  weight  and 
effect  of  the  evidence  is  opposed  to  the 
conclusions  of  the  Court. .  It  is  recog- 
nized that  a  single  charge  properly  made 
and  properly  sustained  by  the  evidence 
would  warrant  the  final  judgment  of  re- 
moval, and  to  reverse  the  judgment  it 
will  be  necessary  to  find  that  there  is  no 
proper  charge  at  all,  or  if  there  was  such 
a  one,  that  it  is  not  sufficiently  sustained 
by  evidence. 

We  suppose  we  may  dismiss  from  con- 
sideration all  the  specifications  of  the 
complaint,  as  to  any  action  of  the  court 
therein,  except  the  ist,  3rd,  9th  and  nth, 
specifications,  since  all  the  others  are  by 
the  final  judgment  dismissed. 

The  complaint,  omitting  the  specifica- 
tions which  were  finally  dismissed  (except 
the  10th,  to  which  the  irtii  refers)  reads 
as  follows: 

"To  the  Court  of  Common  Pleas  of 
Erie  County,  Ohio:  The  undersigned 
residents,  citizens  and  tax-payers  of  the 
County  of  Erie,  come  and  complain  to 
the  said  Court  of  one  John  P.  Stein, 
Prosecuting  Attorney  in,  and  for  said 
County  of  Erie  and.  State  of  Ohio,  and 
do  charge  the  said  John  P.  Stein  with 
gross  misconduct  in  office,  and  as  speci- 
fications thereof,  state  the  following: 

"SPECIFICATION    NUMB8&  I. 

"That  the  said  John  P.    Stein  while 
holding  said  office  on  or  about  the  27th 
4ay  of  January,  1892,  did  engage  his  ser- 
vices as  attorney  at  law  and  as  Prosecute 
,  ing  attorney  to  and  with  L*  L.  Stoddard, 


Mary  A.  Lockwood  and  R.  M.  Lock  wood, 
executors  of  the  estate  of  J.  C.  Lockwood, 
to  influence  and  procure  the  Auditor  of 
said  county  to  erase  or  take  from  the  tax 
list  and  duplicate  of  said  county  a  sum  of 
$11,000  or  more  of  taxes  that  had  been 
added  to  said  duplicate  by  the  said  Audi- 
tor as  omitted  taxes  upon  property  be- 
longing to  the  estate  of  J.  C.  Lockwood, 
deceased,  aud  did  influence  and  procure 
the  Auditor  to  take  and  erase  the  said 
amount  from  the  said  tax  duplicate  and 
said  John  P.  Stein  did  for  his  services  in 
that  respect  charge  and  demand,  collect 
and  receive  of  the  executors  of  said  es- 
tate the  sum  of  fioo,  and  the  sum  so 
erased  and  taken  from  said  tax  duplicate 
was  all  that  had  been  added  aj  omitted 
taxes,  save  and  except  the  sum  of  (408.45 
and  having  secured  this  property  to  be 
taken  from  the  tax  duplicate,  in  violation 
of  his  duties  as  Prosecuting  Attorney, 
and  having  received  said  fee  of  $100  for 
performing  said  services,  in  violation  of 
his  duties  as  Prosecuting  Attorney,  he, 
within  six  days  thereafter,  or  by  Febru- 
ary 2,  1892,  secured  the  appointment  as 
Tax  Inquisitor  and  entered  into  a  con- 
tract with'  the  Commissioners,  Auditor 
and  Treasurer  of  said  county,  under  the 
statute  in  that  case  made  and  provided, 
and  ou  or  about  June  18,  1893,  made  his 
bill  for  the  sun)  of  (40.84,  being  10  per 
cent  commission  for  collecting  the  said 
sum  of  I408.45,  and  presented  the  same 
to  the  Commissioners  and  secured  their 
allowance  of  the  same  as  *  and  for  com- 
mission that  was  due  him  as  such  tax  in- 
quisitor under  his  said  contract,  whioji 
contract  provides  that  he  in  to  have  10 
per  cent  upon  the  amount  of  taxes  col- 
lected. 

''SPECIFICATION  NUMBER  3- 

"In  this,  that  the  said  John  P.   Stein 
presented  to  the  County  Commissioners 
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his  bill,  on  or  about  the  3rd  day  *>f  May, 
1892,  and  received  an  order  therefor,  and 
drew  from  the  County  Treasury  at  the 
above  named  date,  the  sum  of  $144.15. 
And  on  or  about  the  29th  day  of  July, 
1892,  made  out  his  bill,  and  presented  it 
to  the  County  Commissioners,  which  was 
allowed,  and  drew  from  the  County 
Treasury  on  that  day,  $368.28,  the  two 
said  items  being  as  he  alleged,  a  10  per 
cent  commission  as  Tax  Inquisitor  under 
his  contract  for  putting  upon  the  tax 
duplicate  property  upon  which  taxes 
were  collected  to  the  amount  of  $4,124.11 
which  bad  been  omitted  by  the  Lake 
Shore  &  Michigan  Southern  Railway 
Company,  whereas  the  said  property  had 
not  been  omitted  by  the  said  Lake  Shore 
&  Michigan  Southern  Railway  Company, 
whereas  the  property  of  the  Lake  Shore 
&  Michigan  Southern  Railway  Company, 
is  appraised  and  put  upon  the  duplicate 
by  a  committee  of  Auditors  of  the  several 
counties  through  which  the  said  railroad 
{lasses,  and  in  placing  the  property  of  the 
said  L  ke  Shore  &  Michigan  Southern 
Railway  Company  upon  the  tax  dupli- 
cate of  Brie  County,  an  error  was  made 
by  the  Auditor  of  said  county  himself,  in 
making  the  proper  distribution  of  the 
tax  among  the  different  funds,  so  far  as 
the  village  of  Huron  in  said  county  was 
concerned.  And  the  said  error  was  not 
an  omitted  tax  at  all,  and  the  said  county 
did  not  owe  the  said  John  P.  Stein  the 
said  10  per  cent,  or  $412.41,  nor  any  part 
thereof. 

"Specification  number  9. 

"In  this,  that  on  or  about  the day 

of  May,  1893,  he  collected  as  Prosecuting 
Attorney  of  said  county  from  one  N.  F. 
Goosman  the  sum  of  $64.73.  claiming 
that  the  same  was  due  to  the  county  of 
Brie  for  clothing  furnished  the  wife  of 


the  said  Goosman,  who  was  an  inmate  of 
a  State  institution,  and  which  sum  of 
$64.73  was  collected  by  the  said  John  P. 
Stein,  as  aforesaid,  which  the  said  John 
P.  Stein  appropriated  and  converted  to 
his  own  use  and  did  not  account  there- 
for." 

Specification  number  10,  though  dis- 
missed itself,  it  is  necessary  to  consider 
in  order  to  consider  number  11,  which 
alludes  to  it. 

4 Specification  number  10. 

"In  this,  that  on  or  about  the day 

of  April,  1S92,  the  said  John  P.  Stein  pre- 
tending to  be  a  Tax  Inquisitor,  under  and 
by  virtue  of  a  contract  herein  before  re- 
ferred to,  made  a  claim  against  one  Sam- 
uel Devlin,  a  citizen  of  Erie  county,  that 
he,  the  said  Devlin  had  omitted  to  return 
all  of  his  property  for  taxation  during  the 
years  prior  to  April  1st,  1892,  and  die 
said  Samuel  Devlin  paid  to  the  said  John 
P.  Stein  as  such  Tax  Inquisitor  and  Pros- 
ecuting Attorney  as  aforesaid,  received 
the  sum  of  $20  from  the  said  Samuel 
Devlin  for  the  purpose  and  upon  the 
agreement  between  them  that  the  said 
John  P.  Stein  should  not  investigate  the 
said  Samuel  Devlin,  nor  inquire  whether 
he  had  omitted  to  return  his  property  for 
taxation,  for  some  or  all  of  the  time  prior 
to  the  1st  day  of  April,  1892,  and  should 
make  no  claim  against  the  said  Samuel 
Devlin  for  said  omitted  property  or  taxes 
therefor. 

"SPECIFICATION   NUMBER   II. 

"In  this,  that  on  or  about  the  27th  day 
of  April,  1892,  the  said  John  P.  Stein, 
then  Prosecuting  Attorney  of  Brie  County, 
Ohio,  and  also  then  having  the  said  con- 
tract as  aforesaid,  made  a  still  further 
contract  with  the  said  Samuel  Devlin 
hereinbefore  referred  to,  he,  the  said 
John  P.  Stein,  having  learned  that  his 


TOLEDO  LEGAL  NKW$. 


437 


proceedings  and  his  agreement  stated  in 
Specification  number  10  had  been  public, 
or  known  to  those  other  than  the  parties 
thereto,  made  another  contract  with  the 
said  Samuel  Devlin,  to- wit:  That  the  said 
Samuel  Devlin  having  paid  him  the  sum 
hereinbefore  mentioned  by  a  check, 
which  check  had  not  been  presented  and 
collected  by  the  said  John  P.  Stein,  he, 
the  said  John  P.  Stein,  agreed  to  and  did 
surrender  to  the  said  Devlin  the  said 
check  aforesaid  and  he,  the  said  Samuel 
Devlin,  did  agree  to  and  with  the  said 
John  P.  Stein  that  he  would  destroy  the 
said  check  aforesaid,  and  also  destroy  the 
receipt  which  the  said  John  P.  Stein  had 
given  to  the  said  Samuel  Devlin  on  the 
day  of  the  date  of  the  said  check;  and  the 
said  [ohn  P.  Stein  did  then  and  there 
also  agree  to  and  with  the  said  Samuel 
Devlin,  that  in  consideration  that  the 
said  Samuel  Devlin  should  destroy  the 
said  check  so  returned  to  him,  and  the 
said  receipt  which  he  had  so  received 
from  the  said  John  P.  Stein,  he.  the  said 
John  P.  Stein,  would  not  investigate  the 
said  Samuel  Devlin  as  to  the  property  of 
his  which  he  had  omitted  to  return  for 
taxation,  prior  to  the  first  day  of  April, 
1892,  although  the  contract  under  which 
he  had  been  engaged  is  snch  Tax  Inquisi- 
tor, and  the  statutes  under  which  he 
acted,  authorized  and  required  of  him  to 
investigate  for  a  period  of  five  years  next 
preceding  the  year  in  which  such  inves- 
tigation was  made. 

"The  undersigned  therefore  ask  that 
the  conduct  of  the  said  John  P.  Stein  be 
investigated,  and  such  order  or  judgment 
be  rendered  as  the  facte  in  the  case  will 
warrant." 

It  k  signed  with  the  names  of  eight 
persons.  It  was  filed  in  the  Court  of 
Common  Pleas  April  7th,  1894,  and  it  was 


under  this  complaint  thus  filed  that  the 
proceedings  were  had  which  resulted  in 
the  judgment  now  asked  to  l?e  reversed. 

A  primal  objection  to  this  complaint 
which  has  been  urged  with  spirit  and 
force  by  counsel  for  the  plaintiff  in  error,  ' 
is  that  it  is  not  verified  by  oath.  The 
statute  under  which  this  proceeding  was 
instituted  is  Section  1272  and  reads  as  fol- 
lows: 

41  On  complaint  in  writing,  signed  by 
one  or  more  taxpayers,  filed  in  the  Ccftirt 
of  Common  Pleas,  containing  distinct 
charges  and  specifications  of  wanton  and 
willful  neglect  of  duty,  or  gross  miscon- 
duct in  office,  by  the  Prosecuting  Attor- 
ney, the  Court  shall  set  down  the  com- 
plaint for  hearing  and  cause  reasonable 
notice  thereof  to  be  given  to  the  Prose- 
cuting Attorney  of  the  time  so  fixed  by 
the  Court  for  the  hearing;  and  at  the  time 
so  fixed,  or  at  such  time  as  the  Court  ad- 
journs the  hearing  to,  the  Court  shall 
hear  the  evidence  adduced  by  the  com- 
plainants and  the  Prosecuting  Attorney  : 
and  if  it  appears  that  the  Prosecuting  At- 
torney has  willfully  and  wantonly  neg- 
lected to  perform  his  duties,  or  has  been 
guilty  of  gross  misconduct  in  office,  the 
Court  shall  remove  him  from  office  and 
declare  the  office  vacant;  but  otherwise 
the  complaint  shall  be  dismissed;  and  the 
Court  shall  render  judgment  against  the 
losing  party  for  costs." 
-  The  statute  does  not  specify  that  the 
complaint  shall  be  sworn  to  and  we 
do  not  think  it  should  be  so  constructed 
as  to  require  it.  It  does  not  provide  for 
a  criminal  prosecution  and  it  can  well  be 
assumed  that  as  the  complaint  is  to  be 
made  by  taxpayers,  and  if.  not  sustained 
the  complainants  are  liable  for  costs,  the 
Legislature  did  not  deem  it  necessary  to 
provide  the  further  sanction  of  an  oath. 
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The  filing  of  the  complaint  is  not  to  be 
followed  by  an  arrest  or  any  interference 
with  the  liberty  or  property  of  the  Prose- 
cuting Attorney  prior  to  a  full  hearing 
and  judgment,  so  that  the  reasons  which 
have  impelled  the  Supreme  Court  to  hold 
that  criminal  prosecutions  should  rest  up- 
on some  initial  oath,  do  not  bear  in  such 
a  case  as  this. 

It  is  also  argued  that,  as  there  is  no 
evidence  upon  the  trial  that  the  com- 
plainants were  taxpayers,  the  Court  was 
without  jurisdiction  to  enter  the  judg- 
ment of  removal.*  The  matters  to  which 
evidence  is  to  be  addressed  on  the  trial 
are  the  issues  in  the  case.  The  i-sues  of 
fact  to  be  tried  on  the  hearing  arise  from 
the  assumed  denials  of  the  truth  of  the 
charges  as  made,  and  the  issues  of  law 
are  as  to  the  sufficiency  of  the  charges  in 
form  and  substance,  and  not  whether 
there  is  any  complaint  at  all,  by  proper 
persons,  unless  that  issue  is  actually 
raised  by  the  Prosecuting  Attorney  or  is 
presented  by  the  record  on  its  face.  The 
Prosecuting  Attorney  presented  no  such 
plea  by  the  filing  of  any  motion  or  other- 
wise, and  offexed  no  proof  to  overthrow 
the  presumption  of  jurisdiction  afforded 
by  the  face  of  the  proceedings. 

Furthermore,  Section  1272  provides  for 
a  notice  to  the  Prosecuting  Attorney  only 
when  there  is  filed  "a  complaint  in  writ- 
ing signed  by  one  or  more  taxpayers." 
By  the  filing"  of  such  complaint  jurisdic- 
tion to  proceed  is  given,  and  the  certified 
transcript  of  the  journal  entry  in  this 
case  shows  this,  under  date  of  the  7th,  day 
of  April,  1894 : 

"This  day  came  G.  A.  Graham  others, 
citizens  of  said  county,  and  taxpayers 
therein,  and  filed  a  complaint  in  writing 
in  t^is  Court  against  John  P.  Stein,  Pro- 
secuting Attorney,  and  it  is  thereupon  orT 


dered  that  said  complaint  be  set  down  for 
hearing  on  Monday  the  23rd,  day  of  April, 
A.  D.  1894,  at  9  o'clock  A.  M.,  and  the 
clerk  is  ordered  to  make  a  copy  of  said 
complaint  with  this  entry  and  serve  on 
said  John  P.  Stein  at  least  ten  days  before 
said  April  23rd,  1894." 

We  must  presume  from  this  recitation 
of  the  action  of  the  Court  that  it  had  suf- 
ficient evidence  of  its  own  jurisdiction  to 
order  the  notice  and  to  set  the  case  down 
for  hearing  as  it  did*.  And  this  presump- 
tion is  sufficient  till  it  is  made  affirmative- 
ly to  appear  that  it  is  not,  or  was  not,  well 
founded.  We  must  therefore  hold  ad- 
versely to  the  plaintiff  in  error  on  this 
claim. 

As  to  the  sufficiency  of  the  four  speci- 
fications upon  which  the  final  judgment 
is  based,  it  is  claimed  that  all  except  the 
9th,  is  based  upon  alleged  misconduct  of 
the  plaintiff  in  error,  not  in  his  office  of 
Prosecuting  Attorney,  but  in  his  office  or 
character  as  Tax  Inquisitor.  Certainly 
to  warrant  removal  under  this  section 
th-re  must  be  "misconduct  in  office," 
that  is  to  say,  official  misconduct,  and 
mere  misconduct  while  in  office  would 
not  be  sufficient.  The  misconduct  must 
be  as  regards  matters  as  to  which  the  in- 
cumbent of  the  office  owed  a  duty  as  such 
officer,  and  a  violation  oT  propriety  as  to 
any  matter  regarding  bis  Tax  Inquisitor- 
ship  would  not  be  ground  for  bis  removal 
from  the  office  of  Prosecuting  Attorney 
unless  it  was  a  matter  that  also  involved 
his  conduct  as  Prosecuting  Attorney. 

So  the  question  is  presented  whether 
number  1  of  these  four  charges  did  invol- 
ve his  conduct  as  Prosecuting  Attorney. 
It  is  not  my  purpose  to  discuss  them  at 
any  great  length,  or  to  cite  authorities, 
but  simply  to  briefly  indicate  our  views 
regarding  it. 

The  first  specification  we  may  say  gen- 
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erally  regards  the  Lockwood  case.  This 
is,  in  January  and  before  Mr.  Stein  was 
appointed  Tax  Inquisitor  and  while  he 
was  Prosecuting  Attorney,  lie  made  an 
agreement  upon  a  consideration  with  the 
representatives  of  the  Lockwood  estate 
touching  some  property  assessed  for  tax- 
ation upon  the  tax  duplicate,  or  at  least 
upon  a  book  called  the  Book  of  Additions, 
which  for  the  purpose  of  taxation  is  re- 
garded as  part  of  the  duplicate.  There 
was  a  large  amount  of  property  placed 
there,  and,  as  the  Lockwood  representa- 
tives claimed  improperly  and  illegally. 
It  had  been  placed  there  by  the  Auditor  and 
it  would  appear  that  the  action  had  been 
taken  possibly  upon  consideration  of  cer- 
tain evidence  produced  to  the  Auditor  by 
one  Col«s  who  represented  Morgan  thaler 
Brothers,  who  at  thaftime  had  a  contract 
with  the  county  as  Tax  Inquisitors.  In 
general  terms  the  substance  of  the  agree- 
ment was  that,  although  he  was  then 
Prosecuting  Attorney,  Mr.  Stein  t  under 
these  circumstances,  would  endeavor  to 
induce  the  Auditor  to  take  from  the  tax 
duplicate  this  property  so  assessed  against 
the  Lockwood  estate.  Be  agreed  he 
would  do  that  for  $100.  They  agreed  to 
pay  the  $100  and  when  the  action  was  ac- 
complished they  did  pay  him  the  $100. 

Now  the  question  is  presented  whether 
the  Court  of  Common  Pleas  under  such 
circumstances  as  that  had  any  authority 
to  find  that  that  action  constituted  gross 
misconduct  in  office  as  Prosecuting  Attor- 
ney.  I  need  not  recite  and  will  not  recite 
the  elaborate  opinion  of  the  Court  of 
Common  Pleas  treating  of  this  matter, 
but  will  simply,  and  briefly  and  in  a  very 
general  way  call  attention  to  the  situation 
as  it  would  strike  any  lawyer. 

We  must  judge  of  the  claim  made  in 
behalf  of  the  Prosecuting  Attorney  in  this 


regard  in  view  of  the  various  statutes  that 
bear  upon  his  duties,  because  misconduct 
must  be  that  he  failed  to  comply  with 
some  duty  which  rested  upon  him,  as 
Prosecuting  Attorney.  The  general 
nature  of  his  duties  is  provided  in  section 
1274,  although  a  great  many  other  sec- 
tions also  prescribe  certain  duties  that  he 
is  to  perforin.  Section  1274  is  brief  and 
reads  as  follows : 

"  The  Prosecuting  Attorney  shall  be  the 
legal  adviser  of  the  County  Commission- 
ers and  other  county  officers,  and  any  of 
them  may  require  of  him  written  opinions 
or  instructions  in  any  matters  connected 
with  their  official  duties;  and  for  these 
services  the  County  Commissioners  shall, 
annually,  at  their  Decehiber session,  make 
him  such  allowance  as  they  think  proper; 
but  this  section  shall  not  apply  to  any 
county  having  a  County  Solicitor." 

This  is  not  one  of  the  counties  where 
by  law  a  County  Solicitor  may  be  appoint- 
ed. It  has  no  County  Solicitor  and  can- 
not have.  This  section  then,  plainly  and 
unequivocably  makes  the  Prosecuting 
Attorney,  as  such,  the  attorney  or  legal 
adviser  of  all  the  county  officers,  includ- 
ing the  commissioners,  who  have  general 
control  of  the  county  officers,  and  the 
County  Auditor.  Certainly  the  County 
Auditor  is  one  of  the  county  officers 
meant  and  intended  by  this  section  The 
County  Auditor  then  in  the  discharge  of 
his  duties  had  the  right  at  any  time  not 
only  to  consult  the  Prosecuting  Attorney, 
as  such,  orally,  but  to  require  a  written 
opinion  upon  any  matter  touching  the 
Auditor's  duties. 

Now  here  is  a  grave  matter  presented 
to  the  Auditor's  consideration.  Here  is  a 
large  amount  of  taxes  which  stand  upon 
the  duplicate  or  in  process  of  collection, 
and  the  question  is  whether  they  shall  be 
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stricken  from  the  books  of  the  county  so 
that  there  will  be  no  authority  of  the 
Treasurer  to  collect  them.  It  is  claimed 
that  it  was  certain  that  this  ought  to  be 
done,  that  really  there  was  not  very  much 
question  about  it  in  fact,  and  that  the  re- 
presentatives of  the  Lockwood  estate  were 
correct  in  their  claim.  However  that 
may  bevwhether  they  were  correct  or  not, 
the  County  Auditor  had  a  decision  to 
make  whether  or  not  he  would  comply 
with  that  request. 

There  is  a  question  made  whether  he 
would  have  the  right  in  any  way  by  any 
person's  advice  himself  to  strike  from  the 
duplicate  or  this  Book  of  Additions  any 
property  whatever.  However  that  may 
be,  an  occasion  was  presented  that  re- 
quired a  decision  at  his  hands  whether  he 
would  so  act  or  not.  Now  in  behalf  of 
the  Prosecuting  Attorney  it  is  claimed 
that  inasmuch  as  by  a  contract  with  the 
Commissioners  there  had  been  a  Tax  In- 
quisitor appointed,  he  had  become  as  to 
those  special  tax  matters  the  legal  adviser 
of  the  County  Auditor,  and  that  the  Pro- 
secuting Attorney  was  relieved  from  any 
liability  or  duty  regarding  that  matter, 
and  that  therefore  he  was  perfectly  free 
to  take  a  retainer  as  to  that  particular 
matter  against  the  County  Auditor. 

It  would  be  seen  that  the  Prosecuting 
Attorney  having  taken  this  retainer,  if  he 
complied  with  the  contract  that  he  hid 
made  with  his  client,  was  in  no  fit  condi- 
tion whatever  to  act  as  the  legal  adviser 
of  the  County  Auditor.  Under  such  cir- 
cumstances it  would  be  but  the  veriest 
farce,  of  course,  for  the  Auditor  to  seek 
the  advice  of  the  Prosecuting  Attorney, 
already  under  a  contract  for  $100  to  per- 
suade the  Auditor  to  do  a  certain  thing. 
And  so  tile  question  narrows  down  as  to 
this  particular  matter,  whether  or  not,  as 


a  legal  proposition  upon  the  facts  a«  they 
were  claimed  and  btated  and  proved,  the 
Prosecuting  Attorney's  claim  that  the  law 
had  itself  provided  a  legal  adviser  for  the 
County  Auditor  and  relieved  the  Prose- 
cuting Attorney  of  any  duty  to  give  htm 
any  advice  in  this  matter  is  right.  I  will 
not  take  the  time  to  read  the  section 
which  provides  for  the  appointment  of 
these  tax  inquisitors,  but  it  will  be  seen 
upon  reading  it  that  it  does  not  provide 
that  the  person  so  appointed  shall  be  an 
attorney  at  all,  or  have  any  knowledge  of 
the  law,  or  be  in  any  wise  fitted  for  the 
legal  adviser  of  anybody.  It  may  be  a 
business  man,  it  may  be  any  person  with 
whom  the  County  Commissioners  and 
the  other  county  officers  see  fit  to  con- 
tract. So  that  as  tn  e  law  does  not  provide 
that  he  must  necessarily  be  an  attorney 
who  is  appointed  tax  inquisitor,  the  mere 
incident,  the  mere  accident,  so  to  speak, 
that  in  any  particular  case  a  lawyer  has 
been  appointed,  does  not  throw  any  light 
upon  the  resolution  of  this  question. 

It  is  said,  and  we  happen  to  personally 
know,  that  Mr.  Cole  was  in  fact  a  lawyer. 
He  was  the  agent  of  Morganthaler,  and  I 
do  not  know  but  there  is  some  suggestion 
that  Morganthaler  himself  is  a  lawyer, 
but,  however  that  may  be  as  to  either  of 
these  persons,  if  either  of  them  was  a 
lawyer  it  was  a  mere  accident.  But  now 
snpposing  the  law  even  required  that  the 
tax  inquisitor  to  be  appointed  should  be 
a  lawyer,  what  were  his  duties  under  the 
statute.  Did  he  become  the  legal  adviser 
of  the  County  Auditor  ?  Not  at  all.  Such 
a  duty  was  not  imposed  upon  him  neither 
by  the  provisions  of  the  law  nor  by  the 
provisions  of  the  contracts  that  are  gen- 
erally made  in  cases  of  this  kind.  He  is 
a  mere  assistant  of  the  Auditor  to  hunt 
up  testimony,  to  present  evidence  to  the 
Auditor  upon  which  the  Auditor  is  to  act 
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or  refuse  to  act.  It  is,  after  all,  the  Audi- 
tor who  is  to  act  upon  the  evidence  pre 
sented  bv  the  Tar  Inquisitor  or  the  in. 
formation  that  he  may  acquire  in  any 
other  way.  He  is  the  final  arbiter  and 
actor  in  the  matter.  When  the  Tax  In- 
quisitor has  done  all  that  the  law  requires 
or  allows  him  to  do,  or  that  his  contract 
requires  him  to  do,  he  has  simply  pre- 
sented to  the  Auditor  the  necessity  of 
making  a  decision  as  to  what  he  shall  do 
in  the  particular  matter  presented.  So 
that  in  the  ordinary  course  of  matters  if 
the  Tax  Inquisitor  has  zeal  and  activity, 
as  he  is  apt  to  have,  not  only  is  the 
Prosecuting  Attorncv  nut  relieved  from 
the  liability  to  advise  the  Auditor,  but 
the  occasions  where  his  advice  would  be 
needed  arc  indefinitely  multiplied  and 
made  even  more  important  than  ordinari- 
ly the}'  would  be. 

Now  supposing  after  the  Tax  Inquisitor 
had  presented  whatever  evidence  he  had 
presented  in  this  matter,  if  he  had  pre- 
sented any,  the  Auditor  was  111  doubt  how 
to  act  and  he  turned  to  his  legal  adviser, 
to  whom  would  he  go  ?  Why  to  the  Pro- 
secuting Attorney,  by  the  plain  provisions 
of  Section  1274,  and  now  when  he  should 
apply  to  Mr.  Stein  for  advice  as  to  what 
he  should  do  in  the  matter,  in  what  posi- 
tion had  Mr.  Stein  placed  himself  regard- 
ing giving  him  advice  ? 

There  were  only  two  ways  presented  for 
him  to  act.  One  was  to  sav  to  the  Audi- 
tor frankly,  "  I  have  entered  into  such 
obligations  as  will  prelude  me  from  giv- 
ing you  such  advice  as  you  are  entitled  to 
have/ '  or  else,  notwithstanding  his  con- 
tract with  his  client  to  attempt  or  assume 
to  give  the  Auditor  advice.  If  he  had  at- 
tempted to  advise  the  Auditor  under  cir- 
cumstances of  that  kind  as  the  Prosecut- 
ing Attorney,  having  that  retainer  in  his 


pocket,  or  the  promise  of  it,  we  need  not 
but  state  the  situation  to  show  that  such 
a  course  of  conduct  would  be  reprchensi- 
I  ble   in   the   view  of  every  person.     The 
1  only  thing  that  would  be  left  to  him  at  all 
I  to  do  would  be  to  frankly  state  to  the  Au- 
i  ditor  that  he  had  in  fact  accepted  a  re- 
I  tainer  which  forbade  him  giving  the  ad- 
vice which  he  sought. 

And  now  how  would  that  place  him  ? 
The  law  had  plainly  devolved  upon  him 
the  duty  of  advising  the  County  Auditor. 
It  was  his  duty,  it  was  his  official  duty  to 
do  that,  he  must  do  it  if  he  performed  the 
duties  of  his  office.  He  was  paid  a  salary 
as  it  appears  in  this  particular  case  of  5400 
a  year  for  that  and  the  other  duties  which 
he  was  to  perform  under  this  Section  1 274. 
So  that  at  the  very  best  he  had  placed 
himself  in  such  circumstances  that  he 
must  say  to  the  Auditor,  "  I  cannot  per- 
form the  legal  duties  devolved  upon  me 
by  the  statute;  I  cannot  be  your  legal  ad- 
viser." Now  if  it  happened  that%by  any 
fortuitous  circumstance  over  which  he 
had  no  control,  he  had  been  placed  hi  a 
position  so  that  he  could  not  give  legal 
advice  to  the  County  Auditor,  that  would 
be  one  thing,  but  whatever  xriay  be  said 
of  his  want  of  forethought  in  this  matter, 
and  of  his  acting  with  no  actual  thought 
of  impropriety,  yet  there  was  and  must 
be  the  presumption  all  the  while  of  his 
having  knowledge,  especially  in  view  01" 
the  fact  that  he  was  Prosecuting  Attorney, 
that  here  was  the  plain  direction  of  the 
statute  touching  his  duties  as  the  legal  ad- 
viser of  the  County  Auditor  and  that  it 
would  forbid  him  to  thus  place  himself 
in  a  position  where  it  would  be  impossi- 
ble for  him  to  advise  the  County  Auditor. 
He  had  in  fact  made  just  such  a  voluntary 
contract  upon  the  consideration  mention- 
ed.    Doubtless  a  great  deal  might  be  said 
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even  when  judging  of  this  transact 'on,  by 
way  of  excuse  or  palliation  and  that  these 
facts  might  exist  and  yet  not  affect  the 
actual  manhood  of  the  man  in  the  spring 
of  his  intentions  and  motives,  but,  at  the 
same  time,  here  are  the  elements  that  go 
into  a.  legal  judgment.  Here  are  the 
facts,  here  is  a  knowledge  of  these  facts, 
here  is  the  law  to  be  applied  to  them;  and 
the  legal  conclusion  would  seem  to  be  in- 
escapable that  in  thus  voluntarily  placing 
himself  in  such  a  position  either  to  be 
obliged  to  refuse  to  give  advice,  or  to  give 
advice  hampered  by  this  contract,  he  had 
been  guilty  of  official  misconduct.  Not 
as  Tax  Inquisitor.  We  do  not  regard  this 
proof  01  this  allegation  to  be  so  much 
against  him*  because  afterwards  as  Tax 
Inquisitor  he  collected  10  per  cent,  upon 
some  amount  that  was  still  left  upon  the 
duplicate,  but  because  the  situation  is 
presented  that  I  have  here  detailed. 

The  Court  of  Common  Pleas  found  that 
that  was  misconduct  in  office,  that  it  was 
charged  and  that  it  was  proven  and  there  is 
no  question  about  the  proof;  so  now  to 
reverse  this  judgment  is  to  simply  say  in 
the  syllabus  of  a  case  as  the  general  law 
of  the  land,  after  reciting  the  facts  and 
Circumstances  which  I  have  here  detailed, 
"  Held,  that  it  did  not  constitute  miscon- 
duct in  office  of  the  Prosecuting  Attor- 
ney." I  think  there  would  be  few  law- 
yers who  upon  a  careful  consideration  of 
these  circumstances  would  be  willing  to 
put  their  names  to  a  brief  containing  a 
paragraph  stating  that  proposition  of  law. 
Aud  if  this  is  so,  if  this  reasoning  is 
correct,  if  this  conclusion  is  correct,  it 
matters  not  whether  the  action  of  the 
Court  of  Common  Pleas  upon  the  other 
three  specifications  is  correct  or  not. 
The  judgment  must  have  been  for  Mr. 
Stein's  romoval  from  office. 

But  I  will  say  as  to  this  railroad  matter, 


the  third  specification  which  was  stated, 
I  will  say  frankly  for  myself,  and  I  think 
I  speak  the  idea  of  my  associates,  I  am 
certain  I  do,  that  if  it  stood  upon  that 
alone  we  would  hesitate  long  before  we 
would  act  upon  that;  not  but  that  it  seems 
to  be  clear  when  it  is  studied  carefully 
that  Mr.  Stein  was  not  entitled  to  regard 
this  as  an  addition  of  property  upon  which 
he  was  en  titled  to  something  as  Tax  In- 
quisitor, yet  it  was  presented  in  such  a 
peculiar  form,  that,  considering  the  ser- 
vices he  was  called  upon  to  render  and 
the  peculiar  nature  of  the  mistake,   it 
might  well  be  that  in  the  hurry  of  form- 
ing conclusions  he  might  honestly  regard 
that  as  being  something  he  was  entitled 
to.     Here  is  a  case  where  the  conclusion 
is  to  be  drawn  from  the  facts.    The  law 
is  not  so  clear  and  explicit  that  it  can  be 
said  that  the  Prosecutor  must  be  presum- 
ed to  have  had  the  impropriety  in  his 
mind  when  he  took  the  fee,  and  there  is 
another   question    in  that    matter,    too, 
whether  or  not  he  was  acting  as  Prosecut- 
ing Attorney  sufficiently  to  sustain  this 
specification  of  the  charge.     Possibly  he 
was;   probably  he  was,  and  probably  it 
might  be  clearly  shown  that  he  was  so 
acting,  or  at  least  that  it  involved  his 
conduct    also    as  Prosecuting    Attorney 
when  we  take  a  broad  view  of  all  his  re- 
lations to  the  county,  the  tax  duplicate 
and  the  County  Auditor. 

As  to  the  Goosman  matter  it  is  said  that 
it  does  not  present  the  facts  which  would 
warrant  a  removal  from  office.  The  fact 
was  the  county  had  claims  against  several 
individuals  and  had  asked  the  Prosecut- 
ing Attorney  to  take  charge  of  them  and 
collect  them.  He  took  this  matter  and 
succeeded  in  collecting  quite  a  little  sum,  . 
some  $65. ,  I  believe,  and  he  attempted  to 
collect  some  of  the  other  matters  handed 
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him  at  the  same  time,— separate  and  dis- 
tinct bills  against  the  other  parties,  and 
finally  he  did  not  succeed  in  making  any 
other  collection  and  there  was  some  ques- 
tion as  to  whether  he  should  actually  be- 
gin'suit  against  the  parties.    He  had  ask- 
ed the  Commissioners  their  advice  in  the 
matter,  and  was  rather  waiting  for  awhile 
to  see  what  they  would  say,  but  they  did 
not  make  any  reply  directly,  and  the 
other  bills  were  laid  aside  and  finally  the 
matter  drifted  along  and  nothing  further 
was   done   about  it.     But  he  took  the 
money  and  deposited  it  iq  a  bank  to  his 
own  credit  with  his  other  money, — to  his 
private  account — and  kept  it  pretty  near- 
ly a  year.     He  made  no  account  of  it  up- 
on the  book  which  the  law  required  him 
to  keep  and  which  if  he  had  kept,  his  at- 
tention would  necessarily  have  been  cal 
led  to  this  item  and  his  duty  to  deposit  it 
in  the  County  Treasury.    He  made  a  me- 
morandum of  it  in  his  private  note  book, 
and  it  rather  escaped  his  mind  and  me- 
mory for  quite  a  time,  until  he  happened 
to  be  looking  for  something  in  the  book 
and  found  the  memorandum.    Just  when 
that  was  does  not  appear  to  be  very  clear, 
but  at  least  he  kept  it  for  nearly  a  year 
before  he  turned  it  into    the   treasury. 
After  he  had  learned  the  committee  were 
investigating   this  matter   and  had  dis- 
covered this  matter,  and  in  fact  somebody 
was  indicating  something  in  the  nature 
of  a  threat  of  some  prosecution,  as  he 
himself  says  a  threat  that  he  would  have 
him  prosecuted  for  it  criminally,  have 
him  sent  to  the  penitentiary  for  it,  he 
still,  under  the  advice  of  some  of  his 
friends,  as  he  says,  kept  it  from  the  county 
treasury  until  after  the  committee  had 
made  their  report  and  he  then  deposited 
it  with  the  County  Treasurer  and  took  his 
receipt. 
Well,  a  considerate,  humane  considera- 


tion of  this  matter  might  lead  one  to  ex- 
culpate him  on  account  of  his  lack  of  me- 
mory in  the  matter.    It  might  have  drift- 
ed beyond  his  memory  at  the  time,  so 
that,  reallv,  there  was  no  intention  final- 
ly to  defraud  the  county  out  of  it,  but  he 
himself  does  not  like  to  put  it  wholly  on 
the  ground'  of  a  want  of  memory  but 
rather  upon  the  claim  or  idea  that  under 
the  circumstances  that  I  have  detailed, 
there  being  some  other  claims  against 
other  persons  handed  to  him  at  the  same 
time,  he  would  have  the  right  to  retain 
this  money  until  he  had  settled  up  the 
whole  business  and  then  deposit  every- 
thing  together  no  matter  how  long  it 
might  take.     An  idea  of  that  kind,  of 
course,  is  a  delusion,  and  the  trouble  of  it 
is,  it  is  a  direct  violation  of  the  specific 
terms  of  the  statute.     And,  too,  he  knew 
the  facts,  he  knew  he  had  the  money;  he 
knew  he  had  not  deposited  it  in  the  treas- 
ury; he  must  be  presumed  to  have  known 
the  specific  direction  of  the  statute  that 
he  should  at  once  deposit  it,  and  he  did 
not  do  it.    Therefore  it  cannot  l>e   said 
that  the  transaction  was  correct,   that  it 
was  legal,  and  if  it  was   not  proper  and 
legal    conduct,  then    it  was  misconduct, 
and  if  it  was  misconduct,  if  it  was  gross, 
it  came  under  the  terms  of  the  statute. 
Well,  there  is  no  lawyer  that  would  like 
to  see  put  in  a  syllabus,  that  a  Prosecut- 
ing Attorney    having  collected   money, 
no  matter  how  much— whether  $65,   or 
$10,000  would  make  no  difference  in  the 
principle, — having  collected  at  the  inst- 
ance of  the  County  Commissioners  money 
belonging  to  the  county  and  retained  it 
for  nearly  a  year,  making  no  account  of 
it  in  any  book  except  a  private  memor- 
andum book,  never  reporting  it  nor  spec- 
ifying it  in  any  report  that  he  did  make, 
and  then  depositing  it  at  a  time  when 
threats  were  made,  that  notwithstanding 
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all  that,  "Heldy  that  such  conduct  was  not 
misconduct  in  office.'*  That  certainly 
would  be  misconduct  in  office  unless  it 
can  be  said  that  this  was  a  matter  in  which 
he  was  not  acting  as  Prosecuting  Attor- 
ney, but  that  he  was  acting  in  a  matter 
such  as  any  attorney  might  attend  to  for 
the  commissioners.  It  is  perhaps  true 
that  the  County  Commissioners  might 
have  employed  a  collector  and  not  a  law- 
yer; they  might  have  employed  another 
lawyer  to  make  these  collections,  but 
they  did  not  do  it.  He  was  the  legal  ad- 
viser of  the  County  Commissioners  and  of 
the  county  generally,  and  he  was  the 
general  legal  guardian  of  its  interests,  and 
if  h*  was  the  legal  adviser  of  the  county 
he  was  the  attorney  of  the  county,  and 
when  he  had  collected  money,  although 
the  collection  might  have  been  intrust- 
ed to  another,  yet  if  it  was  intrusted  to 
him  and  he  did  collect  it,  and  it  was  in 
his  pocket,  it  was  the  money  of  the  county 
in  the  pocket  of  »he  Prosecuting  Attor- 
ney, collected  by  him. 

Under  these  circumstances,  whatever 
may  have  been  the  capacity  in  which  he 
was  acting  in  collecting  it,  when  it  got 
into  his  possession  it  was  the  money  of 
the  county  and  he  had  it,  and  he  was  the 
Prosecuting  Attorn ey  aud  the  legal  advi- 
ser of  the  county  and  its  attorney.  He 
was  certainly  holding  that  in  his  charact- 
er as  Prosecuting  Attorney;  that  is,  it  was 
his  legal  duty  as  Prosecuting  Attorney  to 
have  turned  it  into  the  treasury.  I  rem- 
ember a  case  in  Michigan,  though  not  ex- 
actly parallel,  yet  the  principle  would 
seem  to  be  analogous,  where  a  County 
Treasurer  was  prosecuted  for  certain  taxes 
that  he  had  collected,  and  it  was  shown 
that  the  taxes  were  paid  before  they  were 
legally  payable,  that  the  County  Treasur- 
er could  not  have  enforced  the  collection 
-of  the  taxes  at  the  time  they  were  volun- 


tarily £aid  to  him,  and  the  claim  in  his 
behalf  was  made  that,  therefore,  having 
received  the  money '  at  a  time  when  he 
could  not,  as  Treasurer,  have  enforced 
their  collection,  he  did  not  receive  it  as 
County  Treasurer,  and  was  not  therefore 
liable  as  such  for  it  and  that  his  bonds- 
men were  not  liable;  yet  the  Court  in 
that  case  held  that  although  it  was  paid 
under  such  circumstances  that  he  could 
not  have  enforced  its  collection  and  no 
law  provided  it  should  be  paid  at  the  time, 
yet  that  when  it  was  in  fact  paid,  it  was 
the  money  of  the  county  and  he  as  a 
county  officer  and  his  bondsmen  were 
liable  for  it.  At  any  rate,  as  to  this  parti- 
cular specification,  we  would  not  be  wil- 
ling to  say  that,  granting  these  facts,  the 
Court  of  Common  Pleas  was  manifestly 
in  error  in  holding  that  it  justified  the  or- 
der it  made. 

Now  as  to  the  Devlin  matter, — the  nth, 
specification.  It  seeme  that  the  Court  of 
Common  Pleas  did  not  find  that  the  ori- 
ginal matter  with  Mr.  Devlin  was  such  as 
it  ought  to  find  was  misconduct  in  the 
Prosecuting  Attorney.  That  is,  .  he 
allowed  the  force  of  the  testimony 
to  indicate  the  conclusion  that 
the  transaction  was  substantially 
as  Mr.  ,  Stein  claimed  it  to  be,  and 
held  in  his  favor  as  to  the  tenth.  But  on, 
the  i  itnHhe  facts  were  undisputed,  and 
were  testified  to  by  the  Prosecutor  him- 
self, that  is  that  upon  a  sufficient  consid- 
eration, he  had  entered  into  a  written 
contract  with  a  tax-payer  of  the  county, 
that  he  would  not  investigate  him  as  to 
his  taxes — his  omitted  taxes.  I  think  he 
had  not  exactly  agreed  that  he  would  not 
advise  the  County  Auditor  regarding  that 
matter  at  all,  but  at  the  same  time  it  will 
be  seen  that  much  that  was  said  regard- 
ing the  Lockwood  matter  might  be  said 
as  to  this  specification.    He  had  placed 
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himself  where  he  could  not  very  well 
have  candidly  advised  the  County  Audi- 
tor regarding  these  taxes  jf  the  County 
Auditor  from  any  evidence,  or  from  his 
own  motion,  was  considering  as  to  plac- 
ing taxes  upon  the  duplicate  against  Mr. 
Devlin.  To  be'sure  he  did  not. enter  in- 
to a  written  contract  that  he  would  advise 
the  County  Auditor  not  to  do  it,  but 
simply  contracted  that  he  would  not  in- 
vestigate it;  and  at  the  same  time  it  can 
well  be  seen  that  if  the  Auditor  had  cal- 
led upon  him  for  advice  touching  the 
matter  of  investigating  Mr.  Del  via  or 
putting  omitted  property  on  for  taxation, 
under  that  contract  which  he  had  made 
he  certainly  would  not  have  been  as  free 
in  his  advice  to  the  County  Auditor  as 
the  Prosecuting  Attorney  ought  always 
to  be.  If  this  matter  stood  alone  the 
Court  might  well  hesitate  to  found  a 
judgment  of  removal  upon  this  alone, 
but  it  presents  questions  kindred .  to 
those  in  the  other  specifications  and 
about  the  same  considerations  apply  to 
it,  and  we  are  unable  to  say  that  the 
action  of  the  Court  of  Common  Pleas  up- 
on this  nth  specification  was  clearlj  un- 
authorized and  erroneous. 

It  is  argued  by  counsel  that  the  Pro- 
secuting Attorney  ought  not  to  be  re- 
moved from  office  for  the  commission  of 
any  criminal  offense,  such  as  embezzle- 
ment or  anything  of  that  kind,  until  he 
has  been  indicted  and  convicted  thereof 
in  a  criminal  prosecution,  and  I  remem- 
ber that  cases  in  the  nth  Ohio  and  the 
95th  Pennsylvania  State  were  cited  as 
supporting  that  sort  of  a  conclusion. 
But  it  appears  very  clear  from  both  these 
cases  that  the  Court  did  not  mean  to  go 
to  the  extent  that  the  counsel  here 
argued.  The  holding  was  simply  to  this 
effect,  that  where  an  attorney  was  guilty 


of  general  criminal  conduct,  impropriety 
of  demeanor  which  amounted  to  a  crime, 
and  a  crime  which  if  he  committed  he 
was  really  unfit  to  be  an  attorney  gener- 
ally, he  ought  *o  be  stricken  from  the 
rolfs;  yet  where  the  crime  did  not  touch 
his  particular  character  as  an  attorney, 
but  was  some  outside  general  offense,  as 
murder,  or  robbery,  or  perjury  or  some- 
thing of  that  kind  not  touching  his  par- 
ticular employment  as  an  attorney,  that 
for  such  a  cause  as  that  he  ought  not  to 
be  removed  from  his  office  as  attorney 
until  he  has  been  indicted,  prosecuted 
and  convicted  criminally;  but  those  cases 
hold  that  if  this  conduct  touches  his  con- 
duct as  an  attorney  at  law  particularly 
then  that  rule  does  uot  apply,  and,  of 
course,  it  would  not  apply. 

It  can  hardly  be  contended  seriously, 
I  think,  that  in  a  case  involving  actually 
the  conduct  of  an  attorney  in  and  about 
the  business  of  an  attorney,  if  his  offense 
amounted  to  a  crime  nothing  could  be 
done  to  disbar  him  or  remove  him  from 
office  unless  he  was  first  actually  tried, 
indicted  and  convicted  criminally  of  that 
offense.  There  are  some  other  provisions  of 
the  Statute  which  would  require  a  Prose- 
cuting Attorney  to  be  removed  if  he 
failed  in  certain  duties,  and  they  go  up- 
on the  idea  that  if  there  is  a  person  in 
public  office  who  is  not  fulfilling  its 
duties,  the  public  is  entitled  to  another 
sort  of  person  as  an  incumbent,  and  the 
matter  is  to  be  tried  by  the  Court  and  not 
necessarily  to  a  jury  unless  the  Court 
may,  possibly,  under  general  authority 
refer  it  to  a  jury;  but  perhaps  that  would 
not  be  proper,  at  least  it  would  not  be 
necessary. 

Therefore,  regret  it  as  we  mav,  we  find 
ourselves  utterly  unable  under  the  rules 
of  procedure  in  a  court  of  error,  to  set 
aside  or  reverse  this  judgment,  or  to  set 
aside  the  findings  upon  which  it  was  en- 
tered. It  will  therefore  be  affirmed  at 
the  cost  of  the  plaintiff  in  error. 

H.  L.  Peake,  Judge  George  Beis,  Theo 
Alvord  and  Judge  E.  M.  Colver,  attor- 
neys for  plaintiff  in  error. 

E.  B.  King,  attorney  for  defendants  in 
error. 
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SCHOOL   DISTRICTS. 

Proceedings  to  Detach  Certain  Territory 
from  one  Township  and  Attach  8ame  to 
Another.  Taxation.  Act  of  1888,  86  O.  L. 
p.  412,  Void. 

(Huron  County  Circuit  Court.  April  Term 
1894.  Present:  Hods.  C.  S.  Bentley,P.  Jn  C.  H. 
Scribner  and  G.  R.  Harnes,  J.  J.) 

Phillip  Eckstein,  ct  ah,  plaintiffs  in  er- 
ror, vs.  The  Board  of  Education  oi  Chi- 
cago Junction,  et  al.,  defendants  in  error. 
Error  to  the  Court  of  Common  Pieas  of 
Huron  County. 
Scribner,  J. 

This  is  an  appeal  from  the  judgment 
rendered  therein  by  the  Court  of  Common 
Pleas.  The  action  is  brought  to  test  the 
legality  and  Validity  of  certain  proceed- 
ings had  in  the  Probate  Court  of  Huron 
County,  whereby  it  was  sought  to  detach 
certain  territory  from  the  Townships  of 
Richmond  and  New  Haven  and  to  attach 
the  same  to  the  village  school  district  of 
Chicago  Junction. 

The  revised  statutes  contain  this  langu- 
age, section  3893:     "A  part  or  the  whole 
of  any  district  may  be  transferred  to  an 
adjoining  district,  by  the  mutual  consent 
of  the  board  of  education  having  control 
of  such  districts ;   but  no  such  transfer 
shall  take  effect  until  a  statement  or  map, 
showing  the  boundaries  of  the  territory 
transferred,  is  entered  upon  the  records 
of  such    boards,  nor,  except  when  the 
transfer  is  for  the  purpose  of  forming  a 
joint  sub-district,  until  a  copy  of  such 
statement  or  map,  certified  by  the  clerks 
of  the  board  making  the  transfer,  is  filed 
with  the  auditor  of  the  county  in  which 
the  transferred  territory  is  situated;  and 
any  person  living  in  the  territory  so  trans- 
ferred may  appeal  to  the  county  commis- 
sioners, as  provided  in  section  3967,  and 
the  commissioners,  at  their  first  regular 


meeting  thereafter,  shall  approve  .or  va- 
cate such  transfer." 

On  the  27th  of  February,  1893,  as  it  ap- 
pears from  certain  papers  that  are  in- 
cluded in  the  evidence  submitted  here, 
there  was  filed  with  the  board  of  educa- 
tion of  Chicago  union  school  district. 
Huron  County,  Ohio,  an  application 
brought  under  the  section  of  the  statute 
which  I  have  just  read,  and  which  appli- 
cation reads: 

"Gentlemen:  We,  the  undersigned 
electors  residing  in  the  territory  herein- 
after described,  do  hereby  respectfully 
pray  your  honorable  body  to  so  change 
the  boundary  lines  of  your  school  district 
to  include  the  following  described  prop- 
erty to- wit: 

In  Section  3  of  New  Haven  Township, 
that  part  of  lot  48  not  already  in  the  dis- 
trict; lots  27  and  28:  lots  46  and  47. 

In  Section  2  of  Richmond  Township, 
that  part  of  lots  25  and  30  not  already  in- 
cluded in  said  district;  all  of  lots  24,  26, 
29,  31  and  32.  All  of  said  described  prop- 
erty being  in  Huron  Connty,  Ohio.  All 
of  which  we  ask  to  have  included  in 
Chicago  Junction  school  district,  believ- 
ing it  to  be  greatly  to  our  educational  in- 
terests, as  well  as  that  of  others.  And 
thus  we  shall  ever  pray."  Signed  by  five 
persons. 

There  also  appears  among  the  papers, 
a  statement  certified  by  J.  A.  Pittsford, 
Clerk  of  the  joint  meeting,  as  it  is  sub- 
scribed, and  dated  Chicago,  March  27th, 
1892,  that  certain  proceedings  were  had, 
under  the  application  which  I  have  just 
read  at  which  the  several  boards  of  edu- 
cation refused  to  grant  tl*e  prayer  of  the 
petitioners,  so  that  the  application,  as  it 
appears  in  these  papers  and  elsewhere  in 
the  case  was  disallowed. 
Sections  3928  to  3945  inclusive  relate  lo 
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the  formation  of  sab-districts  and  the  pro- 
visions are  of  such  a  character  as  to  lead 
us 'to  the  conclusion  that  they  have  no  ap- 
plication to  the  proceedings  of  the  char- 
acter such  as  was  subsequently  had  here. 
Sections 3946  to  3948  inclusive  relate  to 
another  proceeding  having  in  view  the 
accomplishment  of  the  same  purpose. 

Section  3946  reads :  "  A  petition  may, 
in  like  manner,  be  filed  with  the  clerk  of 
the  Board  of  Education  of  any  township 
praying  for  the  creation  of  an  additional 
Sub-district,  or  for  changing  the  lines  of 
subrdistricts,  or  for  the  creation  of  a 
special  school  district,  or  for  changing  the 
lines  of  special  or  village  districts,  and 
adjoining  sub-districts;  but  when  a  special 
or  village  district  is  interested  in  such 
propped  change,  the  petition  may  be 
filed  either  with  theclerteof  the  township 
board,  or  the  clerk  of  the  board  of  educa 
tion  of  such  special  or  village  district;  and 
when  any  such  lines  have  been  so  chang- 
ed, they  shall  not  be  altered  by  any  board 
or  boards  of  education  until  after  the  ex- 
piration of  three  years,  except  upon  the 
written  consent  of  two-thirds  of  the  elec- 
tors residing  within  the  territory  affectM 
by  the  change." 

Section  3947  reads:  "Such  petition 
may  be  filed  with  the  clerk  of  the  board 
of  education  of  such  special  or  village 
district,  with  the  clerk  of  the  board  of 
education  of  the  township,  or,  if  the 
changes  sought  by  the  petition  affect  the 
territory  in  more  than  one  township,  with 
the  clerk  of  the  board  of  education  of 
either  township;  and,  upon  the  filing 
thereof,  the  members  of  the  board  or 
boards  interested  shall  be  notified,  as  pro- 
vided in  section  3933." 

Section  3948  reads:  "It  shall  be  the 
duty  of  such  board  or  boards  to  meet  and 
consider  the  petition  within  thirty  days 


from  the  time  the  same  is  filed,  but  on 
failure  to  do  so  within  sixty  days  of  such 
time,  jor  if  the  board  or  boards  meet  and 
grant,  or  refuse  to  grant,  the  prayer  of  the 
petition,  a  petition  or  remonstrance  may 
be  filed  with  the  Probate  Judge  of  the 
county,  by  either  party,  as  provided  in 
section  3934;  and.  thereafter,  sue n  pro- 
ceedings may  be  had  thereon,  and  they 
shall  have  the  same  e fleet  as  is  therein 
provided  foi  the  formation  of  joint  sub- 
districts." 

These  boards  of  education  of  the  three 
districts  had  their  last  meeting  on  the 
27th,  of  March,  1892,  at  which  time  a  fail- 
ure to  agree  upon  the  proposition  submit- 
ted, took  place. 

On  the  28th,  of  April  a  petition  was  fil- 
ed, at  least,  it  bears  that  date,  with  the 
Probate  Judge  of  Huron  County  and 
reads: 

44  Hon.  G.  T.  Thomas,  Probate  Judjje  of 
Huron  County,  State  of  Ohio.  Where- 
as, the  boards  of  education  of  Richmond 
Township,  New  Haven  and  Chicago  Junc- 
tion Village  School  District  in  said  county 
and  state,  having  refused,  at  a  meeting 
held  in  Chicago  Junction  on  Friday, 
March  25th,  1892,  to  grant  our  petition, 
or  any  part  thereof,  praying  to  have  the 
boundary  lines  of  Chicago  Junction  School 
District  changed.  Said  petition  having 
been  filed  with  J.  A.  Pittsford,  Clerk  of 
Chicago  Junction  School  District,  Feb. 
27th,  1892,  as  prescribed  ly  law. 

Therefore,  we,  the  undersigned  peti- 
tioners and  also  electors,  not  petitioners, 
residents  in  the  territory  hereinafter  de- 
scribed, do  hereby  most  respectfully  pray 
and  petition  you  to  appoint  three  judici- 
ous, disinterested  men  of  said  county, 
and  not  residents  of  either  townships  or 
districts  to  be  affected  by  this  petition, 
to  consider  the  propriety  of  changing*  the 
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boundary  lines  of  Chicago  Junction 
School  District,  so  as  t*  include  the  fol- 
lowing described  property,  to- wit,  more 
or  less  as  the  commission  may  decide. 
In  section  3,  of  New  Haven  Township, 
that  -part  of  lot  48,  not  already  in  the  dis- 
trict; all  of  lots  27,  28,  46  and  47.  In  sec- 
tion 2,  of  Richmond  Township,  that  part 
of  lots  25  and  30,  not  already  included  in 
said  district;  all  of  lots  24,  26,  29,  31  and 
32.  And  thus  we  shall  pray."  This  is 
subscribed  by  six  petitioners. 

It  appears  that  on  the  25th,  of  May,  by 
the  record  of  the  proceedings  had  in  the 
Probate  Court,  a  bond  was  filed  as  requir- 
ed by  the.  statute,  securing  the  payment 
of  the  costs  of  the  proceedings  in  the  case. 
Then,  afterwards,  on  the  7th,  of  May,  1892, 
the  Probate  Court  made  an  order  of  this 
tenor : 

"This  day  this  cause  came  on  for  heart 
ing  upon  the  petition  hereinbefore  filed 
by  M.  O.  Rettig,  et  al.t  and  the  same  be- 
ing found  in  all  respects  according  to  law, 
and  the  petitioners  having  filed  an  under- 
taking for  costs  as  required  by  law ;  it  is- 
ordered  that  T.  K.  Strimple,  D.  D.  Bene- 
dict and  John  C.  Sheffield,  three  judici- 
ous and  disinterested  men  of  the  county, 
not  resident  of  any  township  to  be  affect- 
ed by  this  proceeding,  by,  and  they  are 
hereby  appointed  commissioners,  to  act 
in  the  premises;  it  is  further  ordered  that 
said  commissioners  meet  at  The  school 
house  in  Chicago  Junction  on  the  16th, 
day  of  June,  1892,  at  ten  o'clock  A.  M.  to 
discharge  the  duties  of  their  appointment, 
after  being  first  duly  sworn  as  required 
by  law,  that  they  may  make  a  report  of 
their  proceedings  herein,  on  or  before  the 
16th,  day  of  July,  1892;  it  is  further  or- 
dered that  notice  of  the  filing  of  said  pet- 
ition, and  of  the  time  and  place  of  meet- 
ing of  said  commissioners,  J>e  published 


for  four  consecutive  weeks  in  the  Norwalk 
Reflector  and  the  Experiment  News,  two 
papers  of  opposite  politics,  printed  ami  of 
general  circulation  in  said  county." 

On  the  10th,  of  June  1892,  the  petition- 
ers asked  and  obtained  leave  te  file  an 
amendment  to  their  petition  and  that 
amendment  was  filed  on  the  nth,  of  the 
same  month.  The  amendment  sets  out 
that  the  filing  of  the  petition  with  the 
clerk  of  Chicago  Junction  School  District, 
on  the  27th,  of  February,  1892,  was  duly 
signed  by  qualified  electors,  residents  of 
the  territory  sought  *o  be  included  within 
the  said  Village  School  District,  and  that 
a  petition  was  filed  asking  that  the  bound- 
ary lines  of  said  village  district  be  so 
changed  as  to  include  in  such  district  the 
same  territory  specifically  described  in 
the  petition  herein.  That  upon  the  filing 
of  said  petition  which  was  addressed  to 
the  Board  of  Education  of  said  Chicago 
Junction  Village  School  District,  notice 
~was  duly  given,  in  manner  and  form  as 
by  law  requirechof  the  filing  of  such  peti- 
tion and  naming  a  suitable  and  conveni- 
ent time  and  place  for  the  Boards  of  Edu- 
cation of  said  Village  District  and  of  Rich- 
mond and  New  Haven  Townships  in  said 
Huron  County  to  meet,  that  the  several 
members  of  said  boards  were  duly  notifi- 
ed of  such  meeting.  That  more  than 
sixty  days  have  elapsed  since  said  peti- 
tion was  filed. 

The  records  of  the  proceedings  in  the 
Probate  Court  show  the  various  steps  that 
were  taken  in  the  proceeding,— the  giv- 
ing of  notice  under  the  statute,  the  mo- 
tion by  the  attorney  for  the  parties  de- 
fendant,—a  proceeding  to  dismiss  it  for 
want  of  jurisdiction,  the  action  of  the 
Court  on  that  motion  and  the  report  of 
the  commissioners  and  its  return  of  the 
map  with  that  report  and  the  confirma- 
tion of  tfce  proceedings,  and  the  report  of 
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the  commissioners  by  the  Probate  Judge 
on  the  7th,  of  July,  1892. 

The  report  of  the  commissioners  with 
the  map  attached,  forming  a  part  of  the 
report,  shows  the  granting  of  the  request 
substantially,  of  the  petitioners; .  shows 
the  territory  which  was  detached  from 
the  sub-districts  of  Richmond  and  New 
Haven  Townships  and  attaching  them  to 
the  Chicago  Junction  Village  School  Dis- 
trict and  *ets  out  also  a  description  by 
meets  and  bounds,  the  entire  territory  as 
actually  changed  and  constituted  under 
this  proceeding. 

In  their  report,  the  commissioners  say, 
among  other  things:  "We  find  that  the 
lines  of  the  village  district  of  Chicago 
Junction  and  of  tne  adjoining  sub-districts 
in  Richmond  and  New  Haven  Townships, 
in  said  Huron  County,  (to  wit,  sub-dis- 
trict No.  3,  in  Richmond  Township  and 
No.  3,  in  New  Haven  Township, )  should 
be  so  changed  as  to  include  the  territory 
described  in  the  petition  within  the  bound- 
aries of -said  village  district,  together  with 
lot  No.  45  in  Section  No.  3  in  said  New 
Haven  Township,  and  all  of  that  part  of 
lot  23  in  the  second  section  of  Richmond 
Township  lying  east  of  north  and  south 
road." 

The  commissioners  then  proceed  in 
their  report  to  give  the  reasons  for  deter- 
mining upon  this  change.  The  report  of 
the  commissioners,  as  I  have  already  said, 
was  confirmed  by  the  Probate  Court. 

In  this  petition,  it  is  insisted  that  these 
proceedings  were  unauthorized  and  ille- 
gal, and  the  Court  is  asked  to  enjoin  the 
authorities  from  carrying  into  effect  or 
execution  the  change  which  is  provided 
for  in  the  action  had  in  the  Probate  Court. 

The  prayer  is,  *'  Whereas,  these  plaint- 
iffs pray  that  due  inquiry  may  be  made  of 
the  matter  '.herein  complained  of;  that 


upon  such  inquiry,  the  said  board  of  edu- 
cation of  the  village  district  of  Chicago 
Junction  may  be  forever  enjoined  and  re- 
strained from  levying  any  taxes  or  assess- 
ments upon  the  lands  or  personal  property 
of  these  plaintiffs,  or  of  such  persons  as 
stand  in  like  case  with  them,  or  from  as- 
suming or  taking  territorial  jurisdiction 
over  their  lands,  that  the  said  auditor  may 
be  enjoined  and  restrained  from  assessing 
of  taxes  or  assessments  certified  to  him 
by  said  village  district  Board  of  Educa- 
tion agaiust  or  upon  the  lands  or  personal 
property  of  these  plaintiffs,  or  of  those 
in  whose  interest  this  action  is  brought, 
and  from  entering  any  such  taxes  or  as- 
sessments so  assessed  upon  the  tax  lists 
of  the  said  county;  that  the  said  treasur- 
er may  be  enjoined  and  restrained  from 
collecting,  or  attempting  to  collect  from 
said  lands  or  property  or  the  owners 
thereof  any  taxes  or  assessments  levied 
thereon  by  said  Village  Board  or  by  said 
auditor  upon  the  certificate  of  said  board; 
that  the  said  township  Board  of  Educa- 
tion may  <be  severally  enjoined  and  re- 
strained from  interfering  with  the  attend- 
ance at  the  schools  within  said  districts 
of  the  children  of  these  plaintiffs,  and 
other  persons  and  for  such  other,  further 
and  different  relief  as  may  be  found  pro- 
per." 

Upon  the  argument  of  counsel  for  the 
plaintiffs  and  in  his  brief,  filed  with  us, 
this  claim  is  made :  We  contend  that  the 
application  or  petition  filed  in  Probate 
Court,  should  show  that  the  petition  had 
been  filed  with  the  boards  of  education  of 
the  same  townships  whose  territory  is  to 
be  affected  as  with  the  village  district, 
as  in  this  case. 

It  may  be  remarked  in  regard  to  this 
matter,  or  this  claim,  that  it  is  averred  in 
the  petition  filed  with  in  Probate  Court, 
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"that  the  boards  of  education  of  Rich- 
mond township,  New  Haven  township 
and  Chicago  Junction  village  school  dis- 
trict, in  this  county  and  state,  having  re- 
fused, at  a  meeting  held  in  Chicago  Jun- 
ction on  Friday  March  25th,  1892,  to 
grant  our  petition,  or  any  part  thereof, 
praying  to  have  the  boundary  lines  of 
Chicago  Junction  school  district  changed, 
said  petition  having  been  filed  with  T.  A. 
Pittsford,  clerk  of  Chicago  Junction  school 
district,  Feb.  27th,  1892,  as  prescribed  by 
law." 

If  it  be  essential  to  the  jurisdiction  of 
the  Probate  Court  to  act  in  the  matter 
that  it  be  averred  in  the  proceedings,  that 
the  application  has  been  filed  with  the 
boards  of  education  of  the  several  town- 
ships to  be  affected  and  has  been  denied, 
it  appears  to  us  that  this  statement  in  the 
petition  -filed  in  the  Probate  Court  upon 
which  the  foundation  is  laid  to  proceed, 
has  complied  with  that  requirement,  that 
is,  more  particularly  through  the  amend- 
ment filed  sometime  later. 

We  are  not  entirely  clear  that  it  was 
essential  that  a  proceeding  in  Probate 
Court  should  show  that  a  prior  action 
was  had  under  section  5893. 

It  is  further  saicTby  counsel,  and,  the 
claim  is  made  in  the  brief  upon  this 
point,  is  a  part,  substantially,  of  the  gen- 
eral proposition  which  he  has  stated, 
that  the  application  filed  in  the  Probate 
Court,  that  the  record  should  show  that 
action  had  been  taken  previously,  and 
that  the  boards  of  education  had  failed  to 
meet,  or,  having  met,  had  failed  to  agree, 
and  that  the  purpose  of  the  petition  is 
to  change  the  lines  of  the  village  district 
and  adjoining  districts.  It  is  insisted 
that  this  averment  is  jurisdictional. 

It  is  also  suggested  in  the  argument 
that  the  petition  filed,  while  it  did  show 


what  territory  was  to  be  detached  from 
the  adjoining  townships  and  attached  to 
Chicago  Junction  school  district,  yet  it 
did  not  show,  and  did  not  purport  to 
show  wherein  the  lines  of  the  New  Haven 
township  district,  or  of  the  Richmond 
township  district  would  be  changed. 
But,  if  I  comprehend  correctly  the  propo- 
sition as  stated,  it  would  seem  necessarily 
to  follow  that  when  the  petition  set  forth 
the  territory  which  it  was  sought  to  de- 
tach from  one  township  andi  attach  to 
another  township,  that  thereby  it  was 
shown  not  only  in  what  respects  the 
territory  thus  added  to  was  changed,  but 
also  in  what  respect  or  particulars  the 
territory  from  which  part  was  to  be  de- 
tached and  attached  to  another  township 
was  to  be  changed. 

If  it  be  shown  that  it  is  sought  to  take, 
by  certain  lines,  a  certain  defined  terri- 
tory from  one  township,  or  one  village 
school  district,  or  from  a  township 
school  district  and  to  attach  that  territory 
to  an  adjoining  school  district,  it  would 
seem,  as  I  have  just  stated,  to  follow  evi- 
dently that  the  change  that  was  sought 
to  be  made  in  the  township  from  which 
the  territory  was  to  be  taken  would  re- 
quire a  corresponding  change  in  the 
township  to  which  the  terrritory  was  to 
be  attached. 

There  seems  to  be  some  difficulty  as  to 
what  may  be  the  result  of  a  change  like 
this  as  to  the  power  of  taxation  in  a 
school  district  as  newly  constituted,  with 
the  territory  detached  and  the  territory 
from  the  adjoining  township  attached  to 
it,  as  to  whether  or  not  the  officers  of  the 
district  as  so  enlarged,  for  example,  in 
this  case,  the  authorities  of  the  Chicago 
Junction  village  school  district,  have  the 
authority  to  levy  a  tax  upon  the  property 
of  ""» territory  which  is  detached  from 
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the  other  two  townships  and  added  to 
Chicago  Junction  school  district,  or 
whether  the  parts  formerly  belonging  to 
the  old  township  distrcts  are  to  be  taxed 
by  the  authorities  of  those  districts  and 
the  fund  certified  under  the  statute,  so  as 
to 'be  expended  by  the  authorities  con- 
trolling the  Chicago  Junction  districts. 
We  have  found  some  difficulty  about 
that.  We  are  not  entirely  clear  in  our 
own  minds  in  regard  to  it. 

We  find,  as  reflecting  some  light  upon 
the  matter,  this  language  in  the  section 
relating  to  classification — Section  5885  to 
3891  inclusive.  Section  5885  reads:  "The 
state  is  hereby  divided  into  school  dis- 
tricts to  be  styled  respectively  city  dis- 
tricts of  the  first  grade  of  the  first  class, 
city  districts  of  the  second  grade  of  the 
first  class,  city  districts  of  the  first  class, 
city  districts  of  the  second  class,  village 
districts,  special  districts  and  township 
districts." 

In  Section  5886  the  language  is: 
"Each  city  having  a  population  of  ten 
thousand  or  more,  including  the  territory 
attached  to  it  for  school  purposes,  and 
excluding  the  territory  within  its  cor- 
porate limits  detached  for  school  pur- 
poses, shall  constitute  a  school  district, 
to  be  styled  a  city  district  of  the  first 
class;  and  each  district  that  has  hereto- 
fore been  constituted  a  city  district  of  the 
first  class  shall  remain  such." 

Then  Section  3887  reads:  "Bach  city 
of  the  second  class,  having  a  population 
of  less  than  ten  thousand  by  the  census 
of  1870,  including  the  territory  attached 
to  it  for  school  purposes,  and  excluding 
the  territory  within  its  corporate  limits 
detached  for  school  purposes,  shall  con- 
stitute a  school  district,  to  be  styled  a 
city  district  of  the  second  class." 

Section  3888  reads:    "Each  village,  in-  [ 


eluding  the  4erritory  attached  to  it  for 
school  purposes,  and  excluding  the  terri- 
tory within  its  corporate  limits  detached 
for  school  purposes,  shall  constitute  a 
school  district  to  be  styled  a  village  dis- 
trict. ' '  And  so  on  as  to  the  township  dis- 
tricts and  special  districts. 

Now,  take  Chicago  Junction  village 
school  district  which  seems  to  fall  within 
section  3888,  we  find  it  provided  as  I 
have  read,  that  each  village  including  the 
territory  attached  to  it  for  school  pur- 
poses and  excluding  the  territory  then 
within  the  corporate  limits  detached  for 
school  purposes  shall  constitute  a  school 
district  to  be  styled  a  village  district. 

Now,  if  this  language  of  these  different 
sections  relating  to  classification  of  school 
districts  is  to  be  treated  prospectively  as 
well  as  presently,   we  find  that  in  this 
case  the  territory  which  is  attached  to  it 
for  school  purposes,   together  with  the 
district  as  it  originally  stood,  constitute  a 
school  district  to  be  styled  a  village  dis- 
trict, and  if  these  proceedings  in  the  Pro- 
bate Court  be  effectual  to  the  end  bad  in 
view  in  taking  them,  so  that  the  terri- 
tory detached  from  each  of  these  town- 
ships  adjoining,    Richmond    and    New 
Haven,  and  attached  to  Chicago  Junction 
village  school  district,  constitutes  with 
that  of  the  former  village  district,  a  vil- 
lage school  district  and  if  it  is  treated  in 
that  view,  then  the  property  embraced 
therein  may  be  taxed  by  the  authorities 
of  the  Chicago  Junction  village  school 
district  and  it  is  not  subject  to  the  power 
of  taxation  by  the  old  directors  or  boarji 
of  education  of  the  districts  from  whicn 
those  parcels  are  detached,  because  they 
no  longer  form  any  part  of  them. 

Now,  although,  as  I  say,  we  are  not 
satisfied  entirely  with  this  view,  this  con- 
struction of  the  statute,  yet  our  conclu- 
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sion  is  that  that  is  the  view  to  be  applied 
to  this  case,  and  it  results  from  that  that 
these  proceedings  are  to  be  regarded  as 
legal  and  valid;  that  the  prayer  for  in- 
junction upon  the  part  of  these  plaintiffs 
must  be  denied,  ercept  to  this  extent: 
There  was  issued  by  Chicago  Junction 
school  district  bonds  to  the  extent  of 
three  thousand  dollars  issued  nnder  au- 
thority of  the  set  passed  in  1888,  con- 
tained in  the  85th  Ohio  Laws,  page  412. 
That  act  was  without  any  doubt  a  special 
act;  it  is  an  act  that  undertakes  to  confer 
in  terms,  upon  the  school  authorities  of 
Chicago  Junction  village  school  district, 
power  to  borrow  money  and  to  issue 
bonds  and  the  levying  of  taxes  to  provide 
for  the  payment  of  those  bonds,  and  the 
act  comes  directly  within  the  prohibition 
contained  in  section  1  of  article  13, 
where  it  is  declared  that  the  General  As- 
sembly shall  pass  no  special  act  conferr- 
ing corporate  powers.  This  act  is  a 
special  act.  About  that  there  is  no 
doubt.  It  does  confer  corporate  powers, 
because  it  confers  power  to  issue  bonds 
and  borrow  money.  That  question  has 
been  many  times  decided;  by  the  Su- 
preme Court  of  the  United  States,  among 
others. 

To  the  extent  that  it  is  sought  to 
charge  upon  the  property  of  these  plain- 
tins,  thus  represented  by  them,  ary thing 
for  taxes  for  ihe  payment  of  interest 
and  principal  upon  these  bonds  the  in- 
junction should  be  granted,  and  to  that 
extent  only  is  granted. 

Our  understanding  of  the  decision  of 
the  Supreme  Court  in  the  cases  that  were 
cited  in  the  argument  is,  that  the  people 
who  are  brought  in  by  proceeding  duly 
taken  nnder  the  statute,  become  subject 
to  a  burden  of  taxes  assessed  under  valid 
laws.  The  order  of  the  Court  w'U  be  that 
th?  costs  shall  be  divided  in  this  case. 

S.  M.  Young,  attorney  for  plaintiffs. 

Walker  &  Severance,  attorneys  for  de- 
fendants. 


TRIANGULAR  LOTS. 


Application    of  tho    Rule    laid    down  in  the 
Haviland   Case.    Where   Council    adopts 
one    mode    of    Assessment,    Courts 
have    no   authority   to   adopt   an- 
other,   but,    may     administer 
Equity.      Legislative    ques- 
tions,     costs,      etc. 


(Lacs*  Count j,  Ohio.  Common  Picas  Court, 
July  10th,  1894.) 

The  City  of  Toledo,  plaintiff,  vsjoesph 
H.  A  ins  worth,  et  al.,  defendants. 
Harmon,  J. 

This  case  of  the  City  of  Toledo  for  the 
use  of  certain  paities,  against  Joseph  H. 
Ainsworth  and  others,  was  heard  last 
week,  and  we  will  dispose  of  it  now. 

A  petition  was  filed  in  this  case,  and  it 
is  alleged  in  the  petition  that  the  City  of 
Toledo  is  a  corporation  organized  nnder 
the  laws  of  Ohio— a  city  of  3rd  grade  and 
1st  class.  It  alleges  that  the  City  of  Tol- 
edo on  May  1st.  1892,  passed  an  ordinance 
to  improve  Front  Street  from  the  West- 
erly line  of  Oak  street  to  the  westerly 

line  of street,  grading  the  same 

the  entire  width,  with  drainage,  etc.,  in 
accordance  with  the  profile  on  file  in  the 
City  Engineer's  office,  and  due  notice 
was  given  to  owners  of  property  abutting 
on  the  said  street. 

On  the  4th  of  July,  1892,  the  city  coun- 
cil passed  an  ordinance  for  the  making  of 
this  improvement  and  the  resolutions  to 
assess  upon  the  lots  abutting  on  the  im- 
provement according  to  the  foot  front, 
and  that  the  assessment  should  be  made 
in  accordance,  one  half  payable  in  10  days 
and  the  balance,  or  remainder, tme  year 
thereafter.  And  in  default  of  payment 
should  be  subject  to  penalty  and  interest 
to  the  contractor  doing  the  work.  This 
ordinance  was  approved  and  published 
twice  in  a  daily  newspaper  of  general  cir- 
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culation  in  the  citv.  Therefore  the  City 
.Clerk  published  the  same  for  bids,  and 
bids  were  filed  and  opened  as  provided 
by  the  statutes,  and  W.  T.  Ryan  being 
the  lowest  bidder,  his  bid  was  accepted 
by  the  city  according  to  the  resolution 
and  ordinance.  The  contract  was  made  on 
the  1 2th  day  of  September,  1892.  And  it 
is  also  alleged  that  Ryan  assigned  his 
contract  to  Edward  W.  Rhodes,  Trustee, 
and  he  completed  it  in  accordance  with 
the  contract,  which  was  accepted  by  the 
City  Engineer,  and/after  the  acceptance 
of  the  contract  in  Sept,  1892,  the  city 
council  by  an  ordinance  duly  passed, 
made  an  assessment  and  levied  and  asses- 
sed per  foot  front  on  lots  bounding  and 
abutting  the  sum  of  $3.5804.  This  assess- 
ment was  assigned  by  Ed  W.  Rhodes,  trus- 
tee, of  Ryan,  and  payment  was  ordered 
to  be  made,  one-half  in  10  days  and  the 
balance  in  one  year.  This  ordinance  was 
duly  published  according  to  law.  The 
petition  sets  forth  that  the  owners  of  the 
different  lots  abutting  and  bounding  on 
this  improvement  were  assessed  to  pay 
the  expense,  of  the  same.  These  are  in 
Cornwalls  addition,  and  they  are  number- 
ed in  that  addition  from  18  to  31  inclu- 
sive. The  petition  sets  forth  the  exact 
amount  assessed  upon  the  interest  of  each 
owner  of  these  lots.  It  says  that  the  in- 
terest in  this  assessment  has  been  sold 
and  transferred  to  MacGahan  &  Co.,  who 
are  the  owners  of  it  now. 

There  are  numerous  owners  in  these 
lots  who  have  filed  answers  in  this  cause. 
The  answers  are  somewhat  various;  some 
of  them  general  denials;  others  allege 
that  this  assessment  is  excessive,  exceed- 
ing the  amount  allowed  by  law  to  be  as- 
sessed on  these  lots.  But  the  statutes 
limit  the  power  of  assessment  to  25  per 
cent  of  the  actual  value  of  the  lots1  after 


making  the  improvement,  and  •  other  de- " 
fences  are  made-alleging  that  the  assess- 
ment is  excessive,  by  reason  of  the  lots 
not  having  a  frontage  at  all  upon  the 
street;  others  tbat  the  front  of  the  line  of 
the  lots  on  the  street  is  much  longer  than 
it  is  equitable  that  an  assessment  should 
be  made  upon,  and  that  the  assessment 
should  be  adopted  in  part.  Though  tbat 
language  is  not  used,  that  is  the  claim. 

Without  going  into  the  several  issues 
which  are  made  in  this  petition,  I  will 
consider  some  of  the  claims  that  are  made 
tn  the  case,  and  that  are  insisted  upon. 

The  principal  claim  is  that  the  assess- 
ment exceeds  the  amount  authorized  by 
law  under  the  statutes,  limiting  the  right 
to  assess  for  25  per  cent  of  the  value  of 
the  lot  after  the  improvement  has  been 
made.  Another  defense  is  made  and 
claimed  that  these  lots,  triangular  shaped 
lots,  and  lots  having  a  very  large  front- 
age upon  the  street,  or  extending  in  a 
long  line  upon  upon  the  street,  or  longer 
than  others,  in  proportion  to  their  depth 
and  in  proportion  to  their  area,  should 
be  diminished  in  frontage.  But,  it  is  ad- 
mitted that  the  proceedings  of  the  Coun- 
cil we  axregularly  had;  that  the  assess- 
ment was  not  invalid  by  failure  of  the 
Council  to  take  such  proceedings  for  this 
improvement  as  are  required  by  law. 

In  respect  to  lot  No.  19,  which  is  a  tri- 
angular lot,  it  is  insisted  that  this  lot  has 
no  frontage  upon  the  street,  that  is  im- 
proved, also  the  lot  No.  18.  We  will  say 
both  lots,  No.  18  and  19,  do  not  front 
upon  the  street  improvement,  but  their 
front  is  upon  Oak  street.  Lot  No.  19  is^a 
triangular  lot— it  is  in  the  form  of  a  right 
angle  triangle.  The  base  "f  the  triangle 
lies  upon  Oak  street,  the.  lypothenuse  of 
the  triangle  on  Front  street,  and  it  is  in- 
sisted, though  this  lot  is  not  improved  by 
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hs  use,  that  its  front  is  upon  Oak  street, 
and  this  front  is  about  52  feet.  We  will 
say  that  while  this  line  of  lot  19  upon 
Front  street  is  considerably  longer  than 
the  base  of  the  triangle  which  lies  upon 
Oak  street,  the  owner  insists  that  the  rul- 
ing adopted  in  Haviland  against  Colum- 
bus should  not  be  applied  against  this  lot 
and  should  not  be  assessed  against  the 
front  on  Oak  street  Counsel  insists  that 
on  these  lots,  both  18  and  19,  the.  Court 
should  take  the  snperifital  area  of  each 
lot  and  divide  it  by  the  ordinary  depth  of 
lots  on  that  street,  and  that  the  quotient 
should  be  the  front  given  to  that  lot,  and 
that  would  be  the  proper  frontage. 

Now  as  to  lot  18,  that  evidently  fronts 
upon  Oak  street.  Front  street  cuts  off 
one  of  the  rear  corners  of  the  lot,  and 
leaves  a  line  there  of  about  45  feet  on 
Front  street.  The  real  front  of  that  lot— 
the  frontage  on  Oak  street,  does  not  ap- 
pear on  this  plat  and  nobody  has  stated 
what  the  frontage  of  that  lot  is.  But 
counsel  suggests  two  ways  of  equalizing 
that  assessment.  First,  by  drawing  two 
lines  from  the  extremities  of  the  line  of 
the  street,  in  one  case  perpendicular  to 
the  line  upon  the  street  and  the  lot  on  the 
street,  until  it  reaches  the  line  of  the  lot, 
and  take  the  area  thus  enclosed,  find  the 
superifical  area  contained,  and  divide  that 
by  the  depth  of  lots  on  the  street,  and 
this  should  be  the  front.  Now  this  comes 
to  the  same  thing  as  assessing  lots  by 
their  superifical  area.  The  decision  of 
the  Circuit  Court  of  Hancock  County  is 
cited  here  in  support  of  that  claim.  Now 
this  decision  was  made  at  the  May  term 
I8°3*  by  the  Hancock  County  Circuit 
Court,  and  the  opinion  was  given  by 
Judge  Seney.  The  case  of  Haviland  vs 
Columbus  was  decided  June  20th,  1893, 
by  the  Supreme  Court.    There  is  nothing 


in  this  decision  <k  the  Hancock  County 
Circuit  Court  to  indicate  the  day  on 
which  it  was  made,  only  that  it  was  made 
at  the  May  term.  Now  this  at  Columbus 
was  made  on  the  20th  day  of  June,  1893. 
It  is  possible  that  this  decision  by  Judge 
Seney  was  made  previous  to  the  decision 
of  Haviland  against  Columbus.  Deci- 
sions in  the  Hamilton  County  Common 
Pleas  Court  are  also  made,  but  I  think  it 
unnecessary  to  examine  any  of 
these  decisions.  The  Supreme  Court, 
I  think,  decidad  this  in  the  case  of 
Havilahd  vs  Columbus. 

The  case  in  Hancock  county  was  dis- 
posed of  on  demurrer  to  the  petition. 

Haviland  vs  Columbus  was  a  suit  by 
the  owners  of  lot  No.  11,  Nelson's  addi- 
tion to  the  city  of  Columbus,  situate  on 
the  corner  of  Main  street  and  Miller  ave., 
and  fronting  37^  feet  on  Main  street, 
anrl  exteuding  along  Columbus  ave.  75 
feet.  And  it  was  further  stated  that  the 
city  council  by  ordinance  improved  Mil- 
ler ave,  and  made  assessment  on  the 
fronting  property  for  its  entire  length  on 
the  avenue,  the  entire  amount  of  assess- 
ment being  $775.25.  It  is  alleged  in  the 
petition  that  other  lots  on  the  street  have 
a  frontage  of  35  feet  and  150  feet  in 
depth.  They  further  say  that  under  it, 
their  lot  should  have  only  been  assessed 
for  the  the  frontage  on  the  avenue  which 
it  would  have  had  if  reduced  to  the  same 
depth  as  other  lots  on  the  street,  that  it 
has  been  assessed  without  regard  to  depth 
of  other  lots  and  wholly  -without  regard 
to  the  benefits;  that  they  took  no  part  in 
permitting  assessment.  Now  Sec.  2264 
Revised  Statutes,  provides  that  all  cases 
where  the  costs  and  expenses,  or  any 
part  thereof  are  not  assessed  on  the  gen- 
eral tax,  they  shall  be  assessed  on  the 
abutting  or  other  lots  in  proportion  to 
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the  benefits  to  the  property,  or  to  the 
value  to  the  property  or  by  the  foot  front 
of  the  property  bounding  and  abutting  on 
the  improvement.  The  council  in  this 
case  adopted  the  latter  mode  by  foot 
front  of  the  lot.  You  will  observe  that 
the  Court  remarks  here,  that  by 
reason  and  language  of  the  statutes 
where  the  statntes  adopt  the  mode  of  as- 
sessment by  foot  front,  it  must  in  assess- 
ment of  lots,  have  regard  to  what  the 
front  of  the  lot  is;  it  may  abut  and  yet 
not  front  on  the  improvement  or  any  part 
thereof.  Hence  where  it  abuts  length* 
wise,  as  in  this  case,  it  must  be  decided 
whether  the  length  is  the  front  or  not, 
as  we  understand  it  abuts  on  another 
front,  as  in  this  case,  it  be  regarded  as 
fronting  lengthwise  on  the  improvement, 
and  the  assessment  should  be  for  the 
number  of  feet  the  front  should  have- 
that  is  to  say  37  %  feet  and  no  more.  It 
should  be  observed  in  this  case,  that  the 
lot  of  the  plaintiff  lay  lengthwise  upon 
Miller  avenue  and  said  improvement,  but 
its  length  there  was  74  feet.  The  depth 
of  lots  on  that  street  was  150  feet. 

The  parties  were  making  the  same 
claim  as  here,  that  the  Court  should  adopt 
another  mode  of  assessment  than  that 
adopted  by  the  Council;  by  superficial 
area  and  not  by  the  foot  front,  and  yet 
the  Court  says  there,  that  this  lot  not 
having  any  ordinary  depth,  should  be  as- 
sessed its  full  frontage,  37  feet,  and  it  was 
so  ordered  in  that  case. 

So  that  the  claim  of  the  defendant  here 
b  that  these  lots  should  be  reduced  to  a 
frontage  such  as  they  would  have  provid 
ed  they  went  the  full  depth  of  the  lots  on 
the  street.  That  claim  is  contrary  to  the 
rule  laid  down  in  HmviUutd  vs  Cblutnbus. 
The  statute  provides  three  ways  in  which 
a  city  council  may  make  an  assessment: 


First,  in  proportion  to  benefit  which  may 
result  from  improvement;  second,  in  ac- 
cordance with  the  value  of  the  property 
assessed,  and  third,  by  the  foot  front  of 
the  property  bounding  and  abutting  on 
the  improvement.  The.  Supreme  Court 
says  in  HavUand  vs  CMmmbns  that  what- 
ever mode  may  be  adopted  the  assess- 
ment must  apply  with  uniformity  to  all 
the  property  that  may  be  assessed.  The 
assessment  by  foot  front  may  not  be  in 
theory  in  accordance  with  benefits,  but  it 
is  found  to  be  more  practical,  because  of 
the  difficulty  of  applying  any  other 
method.  To  make  it  just  and  equitable, 
the  council  thought  best  to  make  it  the 
foot  front  and  not  by  value  or  benefits. 
The  Court  found,  undoubtedly,  that  they 
had  no  *  power  to  make  an  assessment. 
The  council  is  confined  to  these  three 
methods  by  statute,  and  when  the  coun- 
cil has  adopted  one  of  those  methods,  and 
it  results  inequitably  to  the  owner  of  any 
lot,  the  Court  will  administer  equity  in 
so  far  as  possible,  without  departing 
from  the  method,  because  the  Court  has 
no  power  to  pass  upon  the  act  of  the  city 
council,  or  as  to  an  equalizer  upon  this 
assessment.  So,  both  upon  principal 
and  authority,  the  Court  cannot  adopt 
the  method  insisted  upon  by  the.  defend- 
ant Gorrill  here,  on  lots  18  and  19. 

The  council  has  made  these  assess- 
ments; their  proceeding  were  regular; 
thev  have  adopted  this  method,  and  the 
Court  is  powerless  to  make  another  as- 
sessment. 

We  come  now  to  consider  the  limita- 
tions provided  by  the  statutes.  It  is  pro- 
vided by  statute  that  no  more  than  25 
per  cent  of  the  value  of  the  lot  after  the 
improvement  has  been  completed,  shall 
be  assessed  upon  any  lot,  and  we  have 
taken  account  of  .the  evidence  that  has 
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been  given  of  the  value  of  these  lots,  and 
we  have  arrived  at  an  estimate  of  the 
value.  These  lots  are  upon  a  street  which 
extends  into  the  water — most  of  them 
are  partly  covered  by  water,  and  lay 
there  low—below  the  street  The  street 
at  its  Westerly"  terminus  has  no  outlet. 
As  to  the  propriety  of  improving  that 
street  the  city  council  were  the  sole 
judges.  This-Court  is  not  called  upon  to 
pass  on  that  question;  that  is  a  legislative 
question  and  theCourt  has  to  dispose  of 
judicial  questions. 

It  is  said  that  none  of  these  owners 
petitioned  for  this  improvement;  that  it 
was  unnecessary.  But  that  question,  as 
I  understand'  it,  is  a  question  for  the 
council  alone.  The  Court  has  no  author- 
ity or  jurisdiction  upon  that  question,  it 
is  a  legislative  one,  as  I  have  remarked. 

These  lots  lie  here,  some  of  them,  in 
an  irregular  shape  as  relating  to  this 
street,  laying  under  water,  and  if  the 
Court  was  to  exercise  an  individual 
judgment  I  am  inclined  to  think  we 
should  place  the  value  of  those  lots  at  as 
low  a  price  as  given  by  any  witness  in 
the  case,  but  the  Court  is  not  to  judge  in 
that  way;  we  must  go  by  the  evidence. 
We  think  some  of  these  witnesses  have 
placed  an  excessive  valuation  npon  *  the 
lots.  We  have  not  given  very  much 
weight  to  their  evidence;  we  have  en- 
deavored to  weigh  this  evidence  in  ac- 
cordance with  the  means  Of  knowing  its 
value,  which  the  witness  had.  And  with- 
out taking  time  to  go  over  the  lots  one 
by  one,  I  will  announce  the  value  that 
the  Court  puts  upon  the  lots  according  to 
the  best  judgment  we  have  been  able  to 

form  apon  the  evidence. 

\ 

'    The  evidence  upon  the  valve  of  the 


other  lots  is  almost  as  various  as  upon 
this  lot  No.  18. 

The  Court  values  lot  No.  r8  at  $500; 
No.  19  at  $120.00.  I  will  say  that  the  de- 
fendant Gorrill  says  lot  No.  19  is  not 
worth  over  $125.00,  but  we  arrive  at  the 
value  of  $120.00;  lot  No.  20,  $550.00;  No. 
21  at  $400.00;  No.  22  at  $300.00;  No.  23  at 
$210.00;  No.  24  at  $150.00;  No.  25  at 
$75.00;  lot  No.  26  three  witnesses  testified 
that  the  lot  was  not  worth  anything,  and 
there  were  three  witnesses  testified  that 
the  lot  was  worth  $100.00;  one  witness 
that  it  was  worth  $90;  one  that  it  was 
worth  $75.00;  two,  that  it  was  worth 
$25.00,  and  two,  that  it  was  worth  $20, 
and  the  value  that  I  have  fixed  upon  for 
that  lot  is  $25.00.  f  think  that  it  is  worth 
something  although  of  very  little  value. 
Lot  26  at  $25.00;  No.  27  at  $100;  No.  28  at 
$220.00;  No.  29  at  $240.00;  No.  30  at 
$240.00;  No.  31  at  $175.00.  These  assess- 
ments .will  be  enforced  to  the  amount  of 
%  of  these  valuations  of  the  different  lots. 

There  is  a  question  of  costs  here.  The 
Court  I  suppose  has  the  power  of  a  Court 
of  Equity  to  distribute  the  costs  equit- 
ably. I  think  the  plaintiff  should  re- 
cover their  costs  excepting  the  costs  of 
evidence.  The  fees  of  the  witnesses 
called  on  behalf  of  the  plaintiff,  should 
be  charged  to  the  city.  The  plaintiff 
only  recovers  their  own  coats;  that  leaves 
each  party  to  pay  the  costs  made  by  him. 
There  is  no  order  of  the  Court  for  the  de- 
fendants costs;  they  must  settle  their 
costs. 

The  right  of  way  of  the  Toledo  &  Ohio 
Central  R.  R.  Company  and  the  Pennsyl- 
vania Company  K  not  abutting  on  this 
street  at  all  cannot  be  assessed  for  the 
improvement. 

P.  A.  MacGahan,  for  plaintiff. 

R.  S.  Holbrook,  W.  S.  Thurston  and 
A.  W.  Bckert,  for  defendants.  ^ 
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Quite  recently  an  action  was  com- 
menced in  the  Lucas  County  Common 
Pleas  Court  by  Prosecuting  Attorney 
Barber,  in  behalf  of  the  County  Treasurer, 
against  the  Toledo  Consolidated  Street 
Railway  Company,  for   the   recovery   of s 


Consolidated,  at  the  request  of  the  Legal 
News,  has  outlined  the  theory  upon 
which  the  claim  of  the  County,  and  sub- 
sequently that  of  the  City,  will  be  con- 
tested. 

Mr.  Smith  is  of  the  opinion,  first,  that 
there  is  no  statute  by  which  ihc  County 
Treasurer  is  authorized  to  collect  assess* 
ments  levied  bv  the  City  foi  paving  be- 
tween the  rails  of  the  street  railway 
tracks.  In  the  ab  ence  of  a  statute  con- 
ferring such  authority  the  County  Treas- 
urer has  no  power  to  proceed.  There- 
fore, if  the  first,  and  technical;  defense  is 
successful,  the  City  will  be  obliged  to  un- 
dertake the  collection.  It  will  then  be 
urged  that  the  relations  between  the 
City  and  the  Consolidated  Street  Railway 
Company,  under  which  the  work  of  pav- 
ing was  done,  were  purely  contractual 
and  the  work  should  not  be  the  subject 
of  an  assessment;  that  it  should  be 
charged  and  paid  for  as  any  other  work 
would  be.  "  Under  this  view  of  the  case, 
the  character  of  the  pavement  will  be. 
brought  into  question,  and  that  is  the 
1, subject  matter  of  the  real  defense. 

The  pavements  for  which  the  Company 
has  been  assessed.  Western  avenue  for 
instance,  are  worthless,  it  is  said.  If  so. 
and  the  earlier  stages  of  the  skilful  de- 
fense are  successful,  it  will  be  urged  that 
the  City  cannot  recover  for  the  worthless 
pavements.     The  Consolidated  will  show 


general  taxes  and  assessments.  The  j  that  while  the  work  was  in  progress  the 
several  causes  of  action  represented  |  Company  protested  against  the  manner 
amounts  aggregating  about  $65000,  the  I  in  which  it  was  being  done  and  against 
bulk  of  which  is  in  assessments  for  street  i  the  material  etc.,  used;  these  protests,  it 


-  improvements  _  or  paving.  No  one 
supposed  for  an  instant  that  the  Consoli- 
dated Company  had  permitted  taxes  or 
assessments,  regarded  as  legal  or  valid,  to 
to  become  the  subject  of  a  suit  and  it  has 
since  been  a  matter  of  some  speculation 
as  to  what  the  defense  would  be.  Some- 
thing quite  in  keeping  with  the  general 
ripping  up  of  assessments  by  the  corner 
lot  decision,  known  as  the  Haviland  case, 
has  been,  expected  and  will,  it  seems,  be 
forthcoming. 

The  preliminary  steps  have  not  yet 
been  taken,  but  Mr.  Barton  Smith,  of 
Baker,  Smith  &  Baker,  Attorneys  for  the 


is  said,  had  no  weight,  the  Company 
being  treated  as  if  it  had  no  interest  in 
the  matter  and  no  right  to  question 
methods  or  materials  employed. 

A  determination  of  the  questions  of 
fact  necessarily  involved,  if  the  real  de- 
fense is  reached,  mean  a  thorough  inves- 
tigation of  the  character  of  the  paving 
on  many  of  the  streets  in  Toledo,  and  in- 
cidentally the  manner  in  which  all  par- 
ties have  been  treated  by  contractors,  of- 
ficials and  others  who  have  had  to  do 
with  the  work,  either  in  letting  the  con- 
tract, giving  the  Company  a  chance  to  do 
its    own   paving,    or  accepting  inferior 
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work  from  those  to  whom  the  contract 
was  awarded. 

Some  questions  of  law  are  involved 
in  the  case  which  have  not  been  adjudi- 
cated in  Ohio,  or  elsewhere,  so  far  as  is 
known.  Like  many  others  now  before 
the  Courts  they  are  the  result  of  new 
conditions.  x  From  almost  any  stand- 
point the  suit  promises  to  be  an  unusu- 
ally interesting  one,  and,  except  as  to  the 
questions  of  fact,  of  interest  and  import- 
ance to  other  cities  in  Ohio. 


Cincinnati  Judges  appear  to  have  dif- 
ferent views  of  the  rights  of  Building  arid 
Loan  Companies.  We  take  the  follow- 
ing from  the  Court  Index  of  August  30th : 

The  recent  decision  of  Judge  Kuniler 
in  the  case  of  Harrison,  assignee,  vs 
Leslie  et  al,  involving  the  question 
whether  a  building  association  can  legally 
collect  as  large  a  fine  as  twenty  cents  a 
share  per  week,  is  in  conflict  with  a  de- 
cision announced  by  Judge  Buch waiter 
on  April  2,  1892.  The  decision  referred 
to  was  in  the  case  of  the  Gilt  Edge  Build- 
ing Association  vs  Walz  et  al,  an  action 
for  foreclosure  for  default.  In  accord- 
ance with  the  constitution  of  the  Gilt 
Edge  Association  fines  of  20  cents  a  week 
were  charged  against  the  delinquent. 

Judge  Buchwalter  held  that  such  an 
assessment  of  fines  is  extraordinary  and 
excessive,  shocks  the  ordinary  sense  of 
justice,  and  should  be  rejected  as  unrea- 
sonable, and  a  decree  given  for  one-half 
the  amount  of  fines  claimed,  conforming 
with  the  uniform  rate  assessed  against 
deposit  members  [as  distinguished  from 
borrowing  members].  The  Court  rea- 
soned that  a  fine  of  twenty  cents  a  week 
on  shares  paying  fifty  cents  a  week 
amounts  to  forty  per  cent.,  and  exceeds 
the  reasonable  limit  which  the  law 
grants  to  Associatious.  Continuing,  the 
Court  said: 

"The  rate  of  fine  in  associations  in  this 
county  submitting  their  rules  and  consti- 
tutions to  judgment  of  the  courts  has, 
almost  without  exception,  been  either 
ten  or  twenty  per  cent  of  the  default 
dues.  Such  a  rate  reasonably  covers  all 
the  loss  imposed    on    the    association  by 


reason  of  the  default.  The  merit  and 
object  of  such  fines  in  these  mutual  asso- 
ciations is  to  keep  each  member  per- 
forming his  mutual  obligations  to  his  fel- 
lows, and  if  failing  to  do  so,  his  fines  will 
make  all  reasonable  amends  for  his  de- 
fault.M 

The  decree  in  the  case  in  which  the 
above  decision  was  rendered  recited  that 
the  fines  assessed  were  excessive  and 
illegal.  Judge  Kuffller's  decision  in  the 
Leslie  &  Dicks  case  proceeded  upon  the 
the  theory  that  a  borrowing  member 
should  be  held  to  his  contract,  which  was 
in  this  case  to  pay  a  fine  of  twenty  cents . 
a  share  per  week  in  case  of  default.  Mr. 
E.  S.  Ashton,  who  represents  the  assignee, 
and  hence  the  general  creditors,  has 
moved  before  Judge  Kumler  for  a  rehear- 
ing. If  that  is  denied  he  will  go  to  the 
Circuit  Court  on  error. 


The  Supreme  Court  of  New  York — 
Special  Term — Kings  County — has  modi- 
fied the  injunction  against  Lillian  Rus- 
sell, holding  that  the  contract  set  forth 
does  not  apply  to  the  summer  months. 
A  syllabus  of  Judge  Barrett's  opinion, 
taken  from  the  New  York  Law  Journal 
of  Aug.  23rd,  94,  is  as  follows : 

Where  a  theatrical  "star* '  contracts  with 
theatrical  managers  to  perform  for  them 
for  two  theatrical  seasons,  the  first  com- 
mencing November,  1893,  and  continu- 
ing to  June,  1894,  and  the  second  com- 
mencing October,  1894,  to  June,  1895, 
although  the  contract  contains  a  nega- 
tive covenant  "that  during  the  continu- 
ance of  said  contract  the  said  •star*  will 
nov  perform  or  give  any  exhibition  of  her 
talents  at  any  place  or  for  any  persons 
other  than  the  said  theatrical  managers.*' 

Held,  1.  That  the  fair  meaning  of  the 
parties  should  control,  and  that  the  con- 
tract did  not  cover  tne  summer  months; 
and  that  it  would  be  a  too  restricted  in- 
terpretation of  the  words  "the  continu- 
ance of  this  contract,"  to  hold  that  the 
"star"  was  restrained  from  singing  dur- 
ing the  summer  months  under  any  other 
management  than  the  plaintiffs'. 

2.  Further  Held.  That  representations 
made  by  plaintiffs,  which   did   not  con- 
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stitute  material  inducements  to  enter 
into  the  contract,  cannot  be  urged  as  a 
defense  for  a  breach  thereof  on  the  part 
of  the  defendant. 

3.  Further  Held  That,  although  an  in- 
junction for  the  enforcement  of  a  nega- 
tive .covenant  will  not  ordinarily  be 
granted  before  a  full  inquiry  into  the 
facts  has  been  had  by  means  of  a  trial , 
still  the  jurisdiction  of  the  Court  to  grant 
an  injunction  for  the  enforcement  of  a 
covenant  not  to  perform  for  rival  mana- 
gers is  well  established  and  can  always 
be  invoked  in  a  proper  case. 

—  — - •  -        m    

The  temporary  injunction  recently  al- 
lowed by  Judge  Harmon,  at  Chambers, 
restraining  the  City  of  Toledo  from 
enfoicing  the  resolution  directing  the 
Street  Commissioner  to  remoye  fruit  ven- 
dors' stands  from  the  sidewalks  was  dis- 
solved on  Monday,  upon  the  hearing  of 
a  motion  filed  by  City  Solicitor  Watts,  for 
that  purpose.  The  plaintiffs,  represented 
by  Judge  Ritchie,  gave  notice  of  appeal 
and  the  injunction  remains  in  force  up  to 
and  including  September  1st,  to  permit 
the  parties  to  bnng  the  matter  before  the 
Circuit  Court.  This  will  probably  be 
done  to-day. 

The  ordinance  under  which  owners  of 
buildings  have  leased  the  sidewalk  in 
front  of  their  buildings,  and  upon  which 
the  plaintiffs  in  the  suit  above  referred  to 
relied  principally,  is  section  643  R.  O.  of 
Toledo.  Its  provisions  are,  in  substance, 
that  it  shall  be  unlawful  for  any  one  to 
pla^e  or  set  out  goods  or  merchandise  of 
any  kind,  for  exhibition,  on  the  side- 
walk in  front  of  any  store  or  building  ex- 
cept within  a  distance  of  three  feet. 

This  ordinance,  the  Judge  held,  gave 
the  (Owners  no  right  to  lease  the  space 
referred  to*  for  the  sale  of  merchandise 
or  to  use  it  for  that  purpose  themselves. 

The  case  will  be  more  fully  reported 
from  the  Circuit  Court. 


The  constitutional  and  statutory  limita- 
tions on  the  creation  of  debts  by  cities 
have  become  so  important  in  many  places 
that  the  question  what  constitutes  "an 
indebtedness,"  within  the  meaning  of 
these  provisions,  is  one  of  public  interest. 


This  question  is  answered  so  far  as  the 
courts  have  decided  it,  in  a  note  to  the 
case  of  Beard  vs  Hopkinsville  (Ky.l  23  L. 
R.  A.  402.  In  that  case  it  was  held  that 
a  contract  by  a  city  to  pay  an  annual 
rental  for  the  use  of  hydrants  and  electric 
lights  was  the  contracting  of  an  indebt- 
edness, although  the  usual  income  of  the 
city  was  sufficient  to  pay  its  current  ex- 
penses, including  the  rentals  under  that 
contract.  It  is  certainly  difficult  in  some 
cases  to  decide  whether  or  not  this  limi- 
tation on  the  amount  of  indebtedness 
shall  prevent  the  making  of  a  contract 
or  something  immediately  needed  in  the 
line  of  current  expenses,  in  case  the  cash 
to  pay  for  it  is  not  at  that  moment  in  the 

treasury. 

■     • 

Whether  or  not  a  chattel  mortgage  gives 
the  mortgagee  the  right  to  take  posses- 
sion of  the  chattels  at  his  pleasure  is  a 
question  of  much  interest  losome  people. 
This  power  is  held  to  exist  in  Robbins  vs 
Gray,  23  L.  R.  A.  780,  where  the  mort- 
gage says  he  may  do  so  when  he  *  'shall 
choose,"  but  a  clause  allowing  him  to 
take  possession  if  he  "deems  himself  un- 
safe," or  something  similar  to  that,  is 
shown  by  the  annotation  to  the  case  to 
have  been  variously  construed.  Proba- 
bly nlost  people,  and  possibly  some  law- 
yers, do  not  know  that,  in  the  absence. of 
any  clause  on  the  subject,  a  chattel  mort- 
gage gives  the  right  to  take  immediate 
possession  of  the  property  k  although  the 
debt  is  not  due;  and  the  curious  result  is 
that  a  clause  authorizing  the  mortgagee 
to  take  possession  in  case  he  feels  unsafe, 
if  it  has  any  effect  at  all,  really  limits  his 

rights. 

— «_ 

Notwithstanding  the  immense  volume 
of  business  disposed  of  at  the  last,  April, 
term  Of  the  Common  Pleas  Court,  in  Lu- 
cas County,  the  September  docket  is 
larger  than  that  of  any  previous  term.  It 
has  just  been  completed  and  contains 
1398  cases,  about  200  more  than  the 
docket  for  last  term. 


We  are  indebted  to  The  Albany  Law 
Journal  for  the  address  of  Hon.  John  P. 
Dillon,  read  before  the  American  Bar  As- 
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sociation,  "TheTrue  Professional  Ideal  " 
"which  is  published  in  this  number  of  the 
Legal  Nhws.  Anything  which  Judge 
Dillon  might  say  would  be  of  interest 
and  his  lofty  conception  of  a  lawyer's 
duties,  what  his  aim  and  work  should  be, 
is  worthy  of  careful  reading.  The  ad- 
dress also  makes  practical  suggestions  on 
the  subject  of  legal  education. 


The  meeting  of  the  American  Bar  As- 
sociation at  Saratoga  Springs,  N.  Y.,  held 
last  week,  was  a  most  successful  one. 
Legal  Education  held  a  prominent  place 
among  the  subjects  most  discussed  and  it 
n  ay  be  reasonably  expected  that  the  re- 
sult will  be  to  advance  the  efforts  which, 
in  many  states,  are  being  put  forth  to 
raise  the  standard  of  requirements  tor  ad- 
mission to  the  bar. 

Whether  or  not  one  whose  property  is 
destroyed  by  fire  because  of  the  failure  of  a 
water-supply  can  recover  damages  from 
the  water  company  which  has  contracted 
with  the  city  to  supply  the  water  js 
a  very  practical  question  which  is  answer- 
ed in  Howsman  vs  Trenton  Water  Co. 
(Mo.)  23  L.  R.  A.  146,  in  the  negative. 
The  annotation  to  the  case  reviews  the 
decisions  as  to  the  liability  of  the  water 
company  and  also  the  municipality  in 
such  cases. 


men.  Judge  A.  B.  Leviaec  and  D.  A.  Heff- 
ner  represented  the  various  interests. 
Decision  was  reserved  until  to-day. 


On  account  of  delay  in  sending  us  copy 
for  names  in  our  proposed  Leg»l  Directory 
of  Ohio,  it  has  been  nee  essary  to  delay 
its  first  publication  until  next  week.  At 
that  time  we  hope  to  have  the  list  com- 
plete and  ready  for  publication.  It  will  be 
given  a  suitable  place  and  must  prove,  we 
have  reason  to  think,  a  valuable  medium 
for  those  who  desire  the  services  of  At- 
torneys at  different  points  in  Ohio. 


-  It  becomes  a  question  of  great  import- 
ance to  tenants  of  rooms  or  parts  of  build-- 
ings  whether  or  not  tfce  landlord  is  under 
an  implied  obligation  to  keep- the  roof  or. 
upper  portion  of  the  building  above  them 
in  good  repair.  This*  is  denied  in  Jones 
vs  Millsaps  (Miss. )  23  L.  R.  A.  155,  and 
J  the  numerous  authorities  on  the  question 
are  fully  presented  in  a  note  to  the  case. 


On  Monday,  Labor  Day,  the  corner 
stone  of  Lucas  County's  New  Temple  of 
Justice  will  be  laid  Hon.  John  H.  Doyle 
will  deliver  the  address  and  Judge  E.  D. 
Potter  Jr.  is  on  the  program  for  a  pioneer 
statement.  D.  L.  Stine,  of  Toledo,  is  the 
architect  of  the  building,  which  is  being 
constructed  by  Dun,  Perley  &  Co.  >%  con- 
tractors of  Columbus.  The  total  cost  will 
be  about  {500,000. 


Judges  Scribner  and  Bentley  heard  a 
motion  at  Chambers,  Wednesday,  to  sus- 
pend the  order  of  Common  Pleas  Court 
of  Sandusky  County,  dissolving  the  in- 
junction in  Fuller  ;*  Haff.  The  case  is  a 
ditch  matter  and  is  on  the  same  record  as 
the  one  involved  in  Haff  vs  Fuller >  re- 
ported in  45  0.  S.    Hon.  John  M.  Letn- 


.  U.  S.  Circuit  Court 

Northern  District  of  Ohio— Western  Division. 


Filings. 

945-  Ohio  Coal  Exchange  vs  O.  W. 
Shipman.  Bill  of  exceptions,  petn  for 
writ  of  error,  assign't  of  errors,,  order  al- 
lowing writ  of  error  and  bond  on  writ  of 
error;  and  writ  of  error.  Swayne,  Swayne 
&  Hayes,  solrs. 

1094— The  Hebrand  Co.  vs  Merrill  et  al. 
Petition  for  appeal.  Assignment  of  error, 
allowance  of  appeal  and  bond 

Leavens  et  al  vs  Chas.  ^  Branson  et 
al.  Application  toe  leave  to  lease  premi- 
ses.   Parks  &  Parks,  solrs. 


U.  S.  District  Court 


,  The  Toledo  Fuel  Co.  vs  tug  Mary  A. 
Green  and  owners  M.  I.  Wilcox,  Qua. 
Hubbard  and  J.  N.  Dewey  &  Co.  label 
for  fuel  supplies,  $163.07.  P.  W.  Rick- 
enbaugh,  proctor. 
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THE   TRUE    PROFESSIONAL 
IDEAL. 

A  paper  read  before  the   American  Bar   As- 
sociation at  8aratoga  August  23,  1 894, 
by  John  F.  Dillon. 

I  have  been  honored  with  an  invitation 
to  read  before  the  Section  on  Legal  Edu- 
cation a  paper  on  k  'The  True  Professional 
Ideal,"  with  the  implication,  I  presume, 
that  it  should  have  some  relation  to  the 
subject  of  legal  education  in  one  or  more 
of  its  many  aspects. . 

The  time  limit  fixed  of  thirty  minutes 
xx  less  will  not  enable  me  to  do  more  than 
to  glance  hurriedly  at  one  or  two  of  the 
more  important  questions  that  might  be 
fitly  considered  under  the  general  title  of 
4tTlie  True  Professional  Ideal.11  It  can 
never,  I  think,  be  entirely  out  of  place, — 
certainly,  in  my 'opinion,  it  is  not  out  of 
place  at  the  present  time,— to  impress  up- 
on the  bar  and  society  the  essential  dig- 
nity, worth,  nobility  and  usefulness  of  the 
lawyer's  calling.  The  true  conception — 
ideal,  if  you  please — of  the  lawyer,  is  that 
of  one  who  worthily  magnifies  the  nature 
and  duties  of  his  ofljce,  who  scorns  every 
form  of  meanness  or  disreputable  practice, 
who  by  unwearied  industry  masters  the 
vast  and  complex  technical  learning  and 
details  of  his  profession,  but  who,  not 
satisfied  with  this,  studies  the  eternal 
principles  of  justice  as  developed  and  il- 
lustrated in  the  history  of  the  law  and  in 
the  jurisprudence  of  other  times  and  na- 
tions so  earnestly  that  he  falls  in  love  with 
them,  and  is  thenceforward  not  content 
unless  he  is  endeavoring  by  every  means 
in  his  power  to  be  not  only  an  ornament 
but  a  help  unto  the  laws  and  Jurisprudence 
of  his  State  or  nation.  In  his  conception, 
every  place  where  a  judge  sits, — although 
the  arena  be  a  contentious  one  where  de- 
bate runs  high  and  warm,— is  yet  over  all 
a  temple  where  faith,  truth,  honor  and 
justice  abide,  and  he  is  one  of  its  ministers. 
With  what  majestic  port  may  not  the 
lawyer  approach  that  temple  when  he 
reflects  that  he  enters  there  not  by  grace, 
but  of  right,  craving  neither  mercy  nor 
favor,  but  demanding  justice,  to  which 


demand  the  judicial  organs  of  the  State 
must  give  heed  under  all  circumstances 
and  at  all  times. 

There  is,  I  fear,  some  decadence  in  the 
lofty  ideals  that  have  characterized  the 
profession  in  former  times.  There  is  in 
our  modern  life  a  tendency— I  have 
thought  at  times  very  strongly  marked— 
to  assimilate  the  practice  of  law  to  the 
conduct  of  commercial  business.  Bet- 
ween great  law  firms  with  their  separate 
departments  and  heads  and  subordinate 
bureaus  and  clerks,  with  their  staff  of  as- 
sistants*, there  is  much  resemblance  to  the 
business  methods  of  the  great  mercantile 
and  business  establishments,  situate  close 
by.  The  true  lawyer, — not  to  say  the 
ideal  lawyer — is  he  who  begrudges  *no 
time  and  toil,  however  great,  needful  to 
the  thorough  mastery  of  his  case  in  its 
facts  and  legal  principles;  who  takes  the 
time  and  gives  the  labor  neceseary  to  go 
to  its  very  bottom,  and  who  will  not  cease 
his  study  until  every  detail  stands  distinct 
and  lumininous  in  the  intellectual  light 
with  which  he  has  surrounded  it.  The 
temptations  and  exigencies  of  a  large 
practice  makes  this  very  difficult,  and 
the  result  too  generally  is  that  the  case 
gets  only  the  attention  that  is  convenient 
instead  of  that  which  it  truly  required. 
The  head  of  a  great  firm  in  a  metropolitan 
city,  a  learned  and  able  man,  was  associ- 
ated with  another  in  a  case  of  much  com- 
plexity and  moment.  He  expressed 
warm  admiration  of  the  printed  argument 
of  his  associate  counsel,  which  had  cost 
the  latter  two.  months  of  laborious  work, 
adding  however  that  he  could  not  have 
given  that  much  time  to  it  because  com- 
mercially regarded  it  would  not  have  paid 
him  to  do  so. 

It  is  unquestionably  the  duty  of  the 
profession  to  preserve  the  traditions  of  the 
past — to  maintain  lofty  ideals — and  to  this 
end  to  guard  against  what  I  may  perhaps 
truly  describe  by  calling  it  the  "commer- 
cializing1' spirit  of  the  age.  The  utter- 
ance of  Him  who  spoke  with'  an  authority 
greater  than  any  lawyer  or  judge,  "man 
lives  not  by  bread  alone,"  should  never 
be  forgotten  or  unheeded  by  the  lawyer, 
and  will  not  be  by  any  who  come  within 
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the  category  of  what  may  be  termed  the 
•'Ideal  Lawyer." 

Mr.  J.  H.  Benton.  Jr.,  of  the  Boston  Bar, 
under  the  conviction  that  few  persons, 
even  among  those  of  the  profession,  real- 
ized the  full  extent  in  which  the  bar  has 
participated  in  the  government  of  this 
country  and  given  direction  to  its  policies 
and  public  affairs,  redd  before  the  South- 
ern New  Hampshire  Bar  Association,  in 
February  of  the  present  year,  a  most  in- 
structive paper  on  the  "Influence  of  the 
Bar  in  Our  State  and  Federal  Govern- 
ment." 

A  few  of  the  facts  which  he  has  labori- 
ously ascertained  and  stated  may  be  here 
briefly  mentioned  as  bearing  upon  the 
subject  of  the  present  paper.  Of  the  56 
signers  of  the  Declaration  of  Independ- 
ence 25  were  lawyers,  and  so  wete  30  out 
of  55  members  of  the  convention  which 
framed  the  Federal  Constitution.  Of  the 
3,122  Senators  of  the  United  States  since 
1787  2,068  have  been  law>ers;of  the  11,- 
889  Representatives,  5,832  have  been  law- 
yers. "The  average  membership  of  law- 
yers in  both  branches  of  Congress  from 
the  beginning  has  been  35  per  cent."  In 
the  present  Constitutional  Convention  of 
the  State  of  New  York  133  out  of  the  175 
members  are  members  of  the  bar.  Law- 
yers constitute,  as  nearly  as  can  be  ascer- 
tained, one  in  every  400  of  the  male  po- 
pulation of  the  United  States  at  the  pre- 
sent time.  The  statistics  show,  with  one 
exception,  that  in  the  Legislature  of  all 
the  States  the  legal  profession  has,  and 
always  has  had,  a  membership  excessive- 
ly greater  in  proportiop  to  its  number  in 
the  population  of  the  State. 

Not  less  marked  is  the  influence  of  the 
bar  in  the  executive  departments  of  the 
Federal  and  Sta(e  governments.  Of  the 
24  presidents  19  have  been  lawyers,  and 
Mr.  Benton  states  that  "of  the  1,157  Rov- 
ernorsofall  the  States  578  of  the  978 
whose  occupations  I  have  been  able  to  as- 
certain have  been  lawyers.' • 

It  is  scarcely  necessary  to  mention  the 
fact  that  the  entire  body  of  the  other  co- 
ordinate department  of  the  national  and 
State  governments— the  judiciary — have 
been  members  of  the  profession.    And  in 


our  polity  the  judiciary  have  a  power  and 
are  clothed  with  a  duty  unique  in  the  his- 
tory of  the  governments,  viz,  the  power 
and  duty  to  declare  legislative  enactments 
and  executive  acts  which  ere  in  conflict 
with  the  written  Constitution  to  be  for 
that  reason  void  and  of  no  effect.  In  this 
America  has  taught  the  world  the  great- 
est lesson  in  government  and  law  it  has 
ever  learned,  namely,  that  law  is  not 
binding  alone  upon  the  subject,  and  that 
the  conception  of  law  never,  reaches  its 
full  development  until  it  attains  complete 
supremacy  in  the  form  of  written  consti- 
tutions, which  are  the  supreme  law  of  the 
land,  since  their  provisions  are  obligatory 
both  upon  the  State  and  upon  those  sub- 
jected to  its  rule,  and  equally  enforceable 
against  both,  and  therefore  law  in  the 
strictest  sense  of  the  term. 

Two  forces  in  society  are  in  constant 
operation  and  are  necessary  to  its  welfare, 
if  not  to  its  very  existence:  the  conserva- 
tive force,  to  preserve  what  is  worth  pre- 
serving; the  progressive,  without  which 
we  would  have  stagnation  and  death. 
The  character  and  the  state  of  the  law,  as 
well  as  the  social  condition  of  any  people, 
is  the  result  of  the  conflict  between  these 
healthful  although  antagonistic  forces. 
As  the  ocean  keeps  itself  pure  by  the  con- 
stant movement  and  freedom  of  its  waters, 
so  the  like  movement  and  freedom  are 
necessary  to  preserve  what  is  good  in  ex- 
isting conditions,  or  to  remedy  what  is 
either  bad  or  inadequate. 

Changes  in  the  law  of  any  living  and 
progressive  society  are  therefore  absolute- 
ly necessary  in  order  to  make  the  law 
answer  the  current  state  and  necessities 
of  the  social  organism.  So  far  as  law  is 
expressed  in  written  form,  whether  in 
constitution  or  statute,  it  is  crystalized 
and  almost,  although  perhaps  never  quite, 
stationary.  Owing  to  the  doctrine  of  jud- 
icial precedent  as  it  exists  in  our  law,  this 
theoretically  makes  what  is  adjudged  al- 
most, although  in  practice  not  quite,  as 
stationary  as  law  in  written  form.  True 
wisdom  requires  that  the  law  shall  with 
all  convenient  speed  be  made  to  harmon- 
ize with  existing  needs.  This  makes  law 
amendment  or  reform  a  constant,  continu- 
ing and  ever  existing  necessity. 

It  is  pertinent  here  to  observe  that  no- 
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thing  is.more  difficult  than  the  work  of 
law  improvement*.  It  requires  a  knowl- 
edge of  the  law  both  theoretical  and  pra- 
ctical; scientific,  so  as  to  know  the  rela- 
tion of  each  department  of  the  law  to 
every  other  department;  practical,  so  as 
to  appreciate  existing  defects  and  the 
needed  remedy.  Doctrinaries,  jurists  and 
legal  scholars  may  see,  indeed  are  often 
the  first  to  see,  or  to  suggest  and  urge  *he 
required  changes,  but  are,  generall}* 
speaking,  incapable  of  wisely  effecting 
them.  With  the  notable  exception  of  the 
changes  wrought  in  "the  law  of  evidence, 
Bentham-s  vast  labors  bore  almost  no 
direct  fruit.  Austin  filled  for  many  years  a 
large  space  111  the  field  of  jurisprudence. 
My  own  judgment  is  that  his  !cgal  theories  j 
have  proved  to  have  little  intrinsic  or  per- 1 
manent  value.  Though  feeling  constrain-  j 
ed  to  say  this,  I  must  also  add  that  in  my 
opinion  the  world  is  much  indebted  to 
these  eminent  men  for  their  bold  and 
free  criticisms  of  our  laws  and  for  arous- 
ing the  attention  of  the  bar  to  the  need  of 
amending  them,  and  especially  for  mak- 
ing some  portion  at  least  of  the  profes- 
sion in  England  and  this  country  feel  the 
need  of  some  more  scientific  jurisprud- 
ence. Brougham,  Mackintosh,  Romilly 
and  Langdale  were,  in  a  way,  their  dis- 
ciples and  labored  faithfully  in  the  cause 
of  reform  in  England.  But  they  went 
about  it  in  the  conservative  and  timid 
manner  so  characteristic  of  the  English 
mind.  Their  efforts  were  confined  to 
single,  sporadic,  specific  ameliorations  of 
certain  felt  grievances,  but  their  labors 
proceeded  upon  no  scientific  plan  to  effect 
comprehensive  reforms  of  either  substan- 
tive law  or  of  the  law  of  procedure. 

Such,  roughly  sketched,  was  the  gen- 
eral condition  of  law  reform  when  the  late 
David  Dudley  Field  entered  upon  the 
work  of  law  amendment  in  this  country. 
It  seems  to  me  that  the  career  of  Mr. 
Field  illustrates  several  phases  of  Jfche  sub- 
ject under  discussion.  For  this  reason, 
as  well  as  because  it  is  proper  that  some 
notice  should  lie  taken  in  this  body  of  the 
labors  of  this  eminent  man,  at  one  time 
the  president  of  the  association,  I  shall 
refer  for  a  few  moments  to  the  main  work 
of  his  life  and  endeavor  to  idraw  from  it 


the  lesson  it  teaches.  1 11  my  Judgment 
no  mere  doctrinaire  or  closet  student  of 
our  technical  system  of  law  is  capable  of 
wise  and  well-directed  efforts  to  amend 
it.  This  must  be  the  work  of  practical 
lawyers.  Mr.  Field  had  this  needed 
qualification,  for  he  was  throughout  his 
long  career  at  the  bar  a  busy  and  active 
practitioner.- 

When  Mr.  Field  commenced  his  work 
of  law  improvement,  the  gap  between  the 
law  as  it  existed  and  what  the  welfare  of 
the  community  required,  especially  in 
the  law  of  procedure,  was  verv  wide.  The 
system  of  pleading  and  procedure  had 
grown  to  be  so  technical  as  to  defeat  in 
many  cases  the  cause  of  justice.  This 
was  eminently  true  of  the  common  law 
system  of  pleading  and  procedure,  and 
even  the  system  of  equity  was  equally 
open  to  the  reproach  of  undue  technicality 
and  of  intolerable  delavs.  The  need  for  a 
cheaper,  simpler  and  more  expeditious 
procedure  at  law  and  in  equity  had  be- 
come a  crying  want.,  Mr.  Field,  if  he  did 
not  originate  the  idea,  clearly  put  him- 
self at  the  head  of  the  movement  to  re- 
medy the  evil.  This  he  did  at  an  early- 
stage  in  his  professional  life,  and  to  this 
as  well  as  to  the  codification,  looking  to 
improvement  in  criminal  law  and  proced- 
ure, as  well  as  in  substantive  law,  he  gave 
without  ceasing,  being  instant  in  sea- 
son and  out  of  season,  more  than  fifty 
years  of  his  career.  He  advocated  the 
principle  of  codification  everywhere.  He 
was  a  man  of  strong  feelings  and  passions. 
Every  man  of  real  force  is  so,  almost 
necessarily.  He .  therefore  fought  for 
codification;  and  he  fought  with  daunt- 
less courage  everybody  who  opposed 
him.  We  may  think  that  he  unduly  es- 
timated the  scope,  the  value  and  the  be- 
neficence  of  codification.  He  may  have 
done  so.  Effective  and  true  reformers  are 
apt  to  go  too  far  But  this  detracts  not 
the  least  from  the  estimation  in  which  he 
is  justly  entitled  to  be  held  by  the  bar 
and  public.  I  do  not  wish  to  surround 
him  with  a  haze  of  golden  panegyric 
He  does  not  need  it.  Look  at  his  public 
labors  in  municipal  and  international  law, 
extending  from  1839  to   1S94.  and  what 
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lawyer  in  this  country ,  dead  or  living,  has 
ever  dedicated  half  as  many  years  as  he 
to  conscientious  efforts  to  improve  our 
laws  and  jurisprudence.  In  this  view  he 
stands  without  a  peer.  Consider  the  suc- 
cess which  has  crowned  his  work  in  this 
country  and  in  England  and  in  the  En- 
glish colonies,  and  his  career  is  strikingly 
distinctive.  True  some  of  his  schemes  of 
law  amendment  failed  of  adoption,  those 
more  especially  relating  to  the  codifica- 
tion of  the  common  law,  but  he  seized 
upon  one  principle  which  he  made  emin- 
ently successful  and  which  in  turn  made 
him  famous  and  justly  so,  namely,  the 
simplification  of  the  law  of  procedure. 
The  New  York  Code  of  1848,  in  substance 
or  principle,  Mr.  Field  lived  to  see  adopt- 
ed in  a  large  majority  of  the  Stales  and 
Territories  of  the  Union,  and  in  the  Judi- 
cature Act  of  1873  of  the  British  Parlia- 
ment. 

Mr.  Fifed  had  lofty  professional  ideals 
of  the  lawyer's  duty  toward  the  law. 
Love  of  the  pecuniary  gains  of  his  call- 
ing, though  he  was  not  insensible  to 
them,  was  yet  ever  subordinate  in  his  re- 
gard to  those  public  labors  which  he  felt 
that  he  owed  to  his  profession  and  the 
law.  Although  in  active  practice  in  a 
great  metropolitan  centre  for  over  sixty 
years,  he  accumulated  no  more  than  some 
contemporary  men  at  the  English  bar  and 
perhaps  some  in  the  same  city  have  done 
in  less  than  a  tenth  of  the  same  period. 
-  But  it  may  be  said  that  he  was  ambitious, 
that  his  ambition  was  boundless  and  that 
this  was  his  incentive.  Be  it  so.  So, 
doubtless,  it  was.  Exercised  for  worthy 
ends,  this,  so  far  from  being  the  last  in- 
firmity, in  the  highest  quality  of  noble 
minds.  Nor  had  official  place,  either  for 
the  conspiciousness  which  attracted  and 
was  flattered  by  the  public  gaze,  or  for 
the  power  which  men  of  lower  aims  who 
live  only  in  the  present,  love  to  wield, 
any  controlling  charms  for  him.  His  eye 
was  lifted  higher  and  was  fixed  chiefly  on 
the  generations  who  should  come  after 
him.  Of  the  present  he  regarded  him- 
self, if  I  may  so  phrase  it,  as  a  tenant  for 
life,  but  with  a  reversion  in  fee  in  the 
limitless  future.  Cheerful  in  the  prolong- 
ed autumn  of  his  days,  he  had  for  nearly 


a  generation  seen  the  "leaves  fall  over  the 
roots  of  the  tree  of 'life.'"  but  this  as  he 
looked  above  only  gave  to  his  vision  a 
freer  and  more  unobstructed  view  of  the 
past  and  future.  With  great  felicity  of 
expression,  Sir  Walter  Scott  makes  Kem- 
ble.  on  finally  leaving  the  Edinburgh 
stage,  say  he  hoped  to  enjoy 

"Some  space  between  the  theatre  and 

the  grave; 
That  like  the  Roman  in  the  Capitol, 
I  may  adjust  my  mantle  ere  I  tall." 
Such,  too,  was  Mr.  Field's  hope,  doom- 
ed however  to  disappointment.  On  bis 
return  from  Europe,  only  three  or  four 
days  before  he  passed  beyond  the  range 
of  our  mortal  vision,  he  was  reported  to 
have  said,  in  answer  to  the  question  what 
he  intended  to  do,  that  he  expected  to 
spend  the^  coining  sn turner  in  the  Berk- 
shires  at  work  on  his  autobiography,  and 
that  his  one  great  ambition  was  to  have 
his  code  adopted  all  over  the  English- 
speaking  world.  All  old  men  live  in  the 
past,  and  to  this  Mr.  Field,  who  had  cros- 
sed the  Delectable  Mountains  and  was 
already  in  the  country  of  Beulah,  was  no 
exception.  It  was  natural  that  he  should 
love  to  survey,  in  the  serene  evening  of 
his  days,  the  toils  and  labors  which  had 
marked  his  active  life  and  successes  with 
which  these  had  been  rewarded.  But  only 
men  of  higher  type  can  turn  as  turn  he 
did,  to  the  future,  see  it  spread  itself  out 
before  their  enraptured  gaze,  feel  them- 
selves fanned  by  its  intoxicating  breezes, 
behold  its  sunlit  heights  and  proudly  feel 
that  it,  too,  is  their  inheritance. 

With  this  let  us  contrast  the  life  and 
professional  career  of  an  eminent  English 
contemporary  of  Mr.  Field's  earlier  life. 
I  refer  to  Sir  William  Follett,  who  in  his 
day  was  as  distinctly  the  leader  of  the  bar 
as  was  Lord  Erskine  in  his.  The  picture 
has  been  drawn  by  Sir  William's  own 
friend,  the  accomplished  Talfourd,  who  in 
his  "Vacation  Rambles,"  tells  us  that 
there  was  brought  to  him  in  1846,  when^ 
on  his  journey  through  Italy,  the  usuaf 
register  of  visitors,  and  that,  turning  over 
its  pases,  he  was  startled  by  the  name  of 
Sir  William  Follett  written  in  tremulous 
characters  before  his  death,  which 
had  occurred  but  a  short  time 
before  Talfourd  saw  his  signature. 
After    reviewing    Follett  *s    professional 
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career,  usually  pronounced  so  brilliant 
Talfourd  mournfully  inquired,  "what  re- 
mains?" And  he  answered,  "a  name 
dear  to  the  affections  of  a  few  friends;  a 
waning  image  of  a  modest  and  earnest 
speaker,  though  decidedly  the  head  of 
the  common  law,  bar;  and  the  splendid 
example  of  a  success  embodied  in  a  for- 
tune of  ^200,000  acquired  in  ten  years, 
the  labors  of  whicfi  hastened  the  extinc- 
tion of  his  life;  these,"  he  added,  "these 
are  all  the  world  possesses  of  Sir  William 
Follett.  To  mankind,  to  his  country  to 
his  profession,-  he  left  nothing;  not  a 
measure  conceived,  not  a  danger  averted, 
not  a  principle- vindicated;  not  a  speech 
intrinsically  worth  preservation;  not  a 
striking  image,  nor  an  affecting  senti- 
ment; in  his  cfeeath  the  power  of  mortality 
is  supreme.  How  strange -how  sadly 
strange— that  a  course  so  splendid  should 
end  in  darkness  so  obscure. " 

Follett  did  not  discharge  the  debt  he 
owed  to  his  profession,  and  therefore  did 
not  answer  to  the  completest  professional 
ideal  of  the  lawyers.  Mr.  Field  not  only 
paid  the  debt  due  to  his  profession,  but 
overpaid  it  and  thus  became  its  creditor, 
and  in  this  answered  more  fully  than 
lawyers  like  Follott  the  professional 
ideal. 

In  the  report  on  legal  education  before 
mentioned  it  appears  that  there  are  over 
fifty  law  schools  in  the  United  States, 
having  a  membership  of  more  than  six 
thousand  students— the  committee  not 
having  the  means  of  ascertaining  the 
number  of  students  who  were  pursuing 
their  studies  in  private  offices  outside  of 
the  law' schools.  I  fully  concur  in  the 
following  observations  of  the  committee. 
Their  soundness,  will  not  be  questioned, 
I  think,  by  any  one  who  hears  me:  "The 
.  mind  of  the  lawyer  is  the  essential  part 
of  the  machinery  of  justice;  no  progress 
or  reforms  can  be  made  until  the  lawyers 
are  ready.  Their  influence  at  the  bar,  on 
the  bench  and  in  legislation  is  practically 
omnipotent." 

The  following  observation  seems  to  me 
to  be  specially  weighty  and  important: 
"The  progress  of  the  law  means  the  pro- 
gress of  the  lawyer;  not  of  a  lew  talented 


men  who  are  on  the  outposts  of  legal 
thought,  but  the  great  army  of  the  com- 
monplace who  contribute  the  majority  of 
every  occupation.  What  the  lawyers  do 
not  understand  or  what  they  pronounce 
visionary  or  impracticable  will  not  be  ac- 
cepted by  the  legislatures  or  courts  of  the 
country." 

It  is  no  part  of  my  purpose  to  offer  any 
observations  upon  the  methods  of  law  in- 
struction, much  less  upon  the  different 
or  competing  methods  of  such  instruction. 
,Don bt less  the  method  of  teaching  law  or 
how  it  can  best  be  taught  is  an  important 
subject,  but  it  is  not  all  important.  It  is 
wise  to  discuss  and  consider  it,  but  it 
would  not  be  wise  to  let  it  engross  our 
whole  or  even  chief  attention.  What 
Pope  said  of  forms  of  government  may,  I 
think,  be  said  with  much  more  justness 
of  methods  of  teaching:  That  which  is 
best  administered  is  best."  The  man 
whom  nature  designed  to  be  a  teacher  of 
law  will,  despite. theories,  teach  it  after 
his  own  maimer.  He  will  impress  his 
personality  upon  his  work.  It  is  the  man, 
not  the  method,  that  tells.  The  crucial 
test  is  whether  the  teacher  can  inspire  a 
living  interest  in  the  student  and  get 
from  him  the  best  work  that  in  him  lies; 
for,  after  all,  the  student  must  himself 
do  the  work  and  the  thinking  which 
shall  accomplish  him  in  the  learning  of 
his  profession.  Vastly  more  important 
therefore  than  the  methods  of  teaching 
is  the  course  of  instruction  or  the.branches 
to  be  taught. 

This  general  subject  is  very  fully,  and, 
I  need  not  say,  ably  discussed  in  the  re- 
port of  the  committee  on  legal  education 
of  this  association,  submitted  in  180,2. 
After  reviewiug  the  course  of  instruction 
in  the  law  schools  of  this  country  (and  it 
is  substantially  the  same  in  all  of  them) 
the  committee  say: 

4  4It  is  evident  that  the  course  of  study, 
with  a  very  few  exceptions,  is  confined 
to  the  branches  of  practical  private  law 
which  a  student  finds  of  use  in  the 
first  years  of  his  practice,  It  is  a  techni- 
cal or  philosophic  view  of  the  law  which 
is  taught.  It  may  be  said  of  all  our 
law  schools  that  the  instruction  is  too 
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technical.  It  is  not  elemetary  enough. 
The  view  of  the  law  presented  to  the 
student  is  technical,  rather  than  scientific 
or  philosophical." 

What  is  meant  by  the  course  of  in- 
stuction  being  confined  to  private  law 
which  the  student  will  find  of  practical 
use  in  the  earlier  years  of  his  practice, 
ma}  Se  illustrated  by  the  course  of  in- 
stuction  in  what  is  justly  regarcd  as  one 
of  the  very  foremost  law  law  schools  of 
this  country,  that  of  Harvard  University. 
I  select  it  for  illustration  because  of  the 
deserved  eminence  of  the  school  and  be- 
cause tt  covers  all  the  studies  embraced 
in  a  three  years'  term.  The  following 
synopsis  I  assume  to  be  correct,  being 
taken  from  the  above-mentioned  report 
of  the  committee  on  legal  education : 

"Law  School  of  Harvard  University, 
Cambridge  Mass.,  nine  instructors,  363 
students,  44  graduates;  36  weeks  in  school 
year. 

"Course  of  Study:  First  year — Con- 
tracts, 108  hours;  criminal  law  and  pro- 
cedure, 72  hours;  property,  72  hours; 
torts,  72  hours;  civil  procedure  at  com- 
mon law,  36  hours.  Books  used:  Lang- 
dell's  Cases  on  Contracts;  Chapin's  Cases 
on  Criminal  Law;  Cray's  Cases  011  Prop- 
erty, vols.  1  and  2;  Ames'  Caseson  Torts; 
Ames*  Cases  on  Pleading. 

Second  year — Agency,  72  hours;  bills 
of  exchange  and  promissorv  notes,  72 
hours;  law  of  carriers,  72  hours;  contracts, 
72  hours;  evidence,  72  hours;  jurisdiction 
and  procedure  in  equity,  72  hours;  prop- 
erty, 72  hours;  sales  of  personal  property, 
72  hours;  trusts,  72  hours.  Books  used: 
Ames'  Cases  on  Bills  and  Notes,  Keener's 
Cases  on  Quasi  Contracts,  LangdelTs 
Cases  in  Equity  Pleading,  Gray's  Cases 
on  Property,  vols.  3  and  4,  Langdell's 
Cases  on  Sales,  Ames'  Cases  on  Trusts. 

"Third  year— Constitutional  law,  72 
hours;  corporations,  62  hours;  jurisdic- 
tion and  procedure  in  equity,  72  hours; 
partnership,  72  hours;  property.  72  hours; 
surety  and  mortgage,  72  hours.  Books 
used:  Ames'  Cases  on  Partnership, 
Gray's  Cases  on  Property,  vols.  5  and  6. 

Extra  courses — Patent  law,  10  lectures; 


peculiarities  of  Massachusetts  law    aud 
practice,  2  hours  a  week. 

"Admission  and  methods  of  instruction. 
— Applicants  for  admission  not  graduates 
of  a  college  arc  examined  in  Latin  (Caesar, 
Cicero),  Blackstone's  Commentaries. 
Even'  student  who  has  been  in  the  school 
one  year  or  more  has  an  opportunity- 
each  year  of  arguing  in  a  case  before  one 
of  the  professors  in  a  moot  court.*' 

The  subjects  taught  and  the  books 
used  show  more  clearly  than  any  general 
description  the  intensely  technical  and 
practical  character  of  the  course  of  in- 
struction. This  may  stand,  as  I  think, 
as  the  general  model  or  even  highest 
type  of  legal  instruction  in  this  country. 

I  agree  in  the  main  with  the  spirit  of 
the  criticisms  of  the  committee  which  I 
have  quoted  above,  but  I  would  phrase 
my  own  views  in  somewhat  different 
language.  I  insist,  for  I  believe  it  to  be 
true,  that  the  stereotyped  course  of 
legal  instruction  in  this  country  is  de- 
fective, not  so  much  for  what  it  contains 
as  for  what  it  omits.  It  is  defective  in 
that  no  adequate  provision  is  made  for 
instruction  in  historical  and  comparative 
jurisprudence,  and  in  the  literature, 
science  and  philosophy  of  the  law — in 
what  may  perhaps  be  compendiously  ex- 
pressed as  "general  jurisprudence."  If 
this  is  what  the  committee  means  by  the 
expression  that  the  course  of  instruction 
is  too  technical.  I  agree  to  it.  But  it  is 
to  be  remembered  that  it  is  of  the  essence 
of  our  legal  systems  that  they  are  in  their 
historical  development  and  nature  tech- 
nical, and  so  far  as  they  are  so,  instruc- 
tion, to  be  adequate  and  thorough,  must 
itself  be  technical,  and  in  an  important 
sense  it  is  not  predicable  of  it  that  it  is 
too  technical.  Having  in  view  the  cir- 
cumstance.* which  surround  the  subject 
of  legal  education  in  this  country,  I  ap- 
prove the  wisdom  of  the  general  course  of 
instruction  in  our  law  schools,  so  far  as  it 
gives  chief  attention  to  the  usual  and 
enumerated  branches  of  practical  private 
law.  But  I  still  insist  that  it  is  defective 
in  the  want  of  adequate  instruction  in  the 
history  and  the  literature  of  the  law  and 
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in  what  I  call  for  short  '  'general  juris- 
prudence." 

Great  lawyers  like  Coke  and  Black- 
stone  and  Eldon  may  be  made  by  the  cur- 
rent methods;  but  the  growth  of  greater 
law;  era  like  Hale,  Bacon  and  Mansfield, 
who  in  their  day  wisely  amended  and 
improved  the  law,  and  who  represent 
the  higher  professional  ideals,  is  not  ade- 
quately promoted  or  encouraged  by  the 
existing  course  or  methods  of  law  in- 
struction in  the  law  schools  in  this  coun- 
try. 

I  fully  realize  that  to  set  up  an  imprac- 
ticable standard  defeats  the  object  sought. 
Nevertheless  I  insist  that  it  is  entirely 
practicable  for  our  law  schools  to  enlarge 
and  liberalize  the  scope  of  their  instruc- 
tion by  requiring  at  least  one  hundred 
hours  of  the  course  to  be  given  specifical- 
ly to  the  subjects  which  I  have  ventured 
to  indicate  as  essential  to  any  well  ordered 
course  of  instruction  that  makes  any  just 
claim  to  being  adequate  or  complete. 

And  this  view  it  is  the  sole  practical 
point  of  this  paper  to  urge  and  enforce,  to 
the  end  that  the  generations  of  lawyers 
who  shall  come  after  us  may  be  adorned 
more  abundantly  than  else  had  been  with 
examples  of  the  highest  and  truest  pro- 
fessional ideals. 

And  to  this  end,  moreover,  I  should  be 
glad  to  see  the  members  of  the  section 
on  legal  education  take  the  initiative  by 
recommending  the  American  Bar  As- 
sociation to  adopt  a  resolution  in  sub- 
stance that' in  its  judgment  adequate  in- 
struction in  historical,  comparative  and 
general  jurisprudence  is  an  essential  part 
of  a  thorough  course  of  legal  education, 
'  and  that  accordingly  it  recommends  to 
all  of  the  law  schools  of  the  country  that 
such  instruction  should  be  made  a  dis 
tinct  and  specific  branch  of  the  course  of 
required  study  therein. 


Tk(  Toledo  Legal  NcvAs, 
-^$3.00  PER  YEAFW 
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NEGLIGENCE. 
Accidents  at  Railroad  Crossings. 

(Supreme  Court  of  New  York,  Genersl  Term, 
Fourth  Department,  July  1894.    Present:    Hon*. 
Geo.  A.  Hardin,  P.  J.;  Celover  B.  Msrtin  sad  - 
Milton  H.  Herwin,  J  J.) 

Charles  A.  Pitts,  as  administrator,  etc,, 
respond  snt,  vs.  New  York,  Lake  Brie  & 
Western  Railroad  Company,  appellant. 

Appeal  by  defendant  from  a  judgment 
entered  6n  a  verdict  at  Circuit. 

D.  C.  Robinson,  for  appellant. 

Bacon  &  Aldridge,  for  respondent. 
M  br  win,  J. 

This  action  is  brought  for  the  recovery 
of  damages  for  the  death  of  Margaret 
Pitts,  the  wife  of  the  plaintiff,  Charles  A. 
Pitts,  at  a  collision  between  a  passenger 
train  of  defendant  and  the  carriage  in 
which  the  deceased  was  riding,  at  ^about 
1 1  o'clock  in  the  evening  of  November 
30,  1892,  at  the  railroad  crossing  on  Penn- 
sylvania avenue,  in  the  City  of  Elmira. 
The  claim  of  the  plaintiff  is  that  the  col- 
lision and  death  were  occasioned  by  the 
negligence  of  the  defendant  in  the  man- 
agement of  its  train.  The  evidence  is, 
we  think)  sufficient  to  support  the  con- 
clusion of  the  jury  in  this  respect. 

The  main  question  here  is  whether  the 
evideuce  justified  the  submission  to  the 
jury  of  the  question  of  contributory  neg- 
ligence. The  deceased  lived,  wit)i  her 
husband,  a  short  distance  outside  of  the 
city;  and  upon  the  evening  in  question 
they,  with  some  of  their  friends,  had  been 
in  attendance  at  a  play .  at  the  opera 
house  in  the  city.  Shortly  after  1 1  o'clock 
they  started  for  home.  One  William 
Conklin,  who  was  a  nephew  of  the  de- 
ceased, asked  her  to  ride  with  him,  and 
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she  did  so,  her  has1  and  riding  with 
another  party.  Conklin  had  an  ordinary 
platform  spring  wagon,  with  two  seats, 
aud  drawn  by  one  horse.  There  were 
five  in  his  party.  Conklin  was  the  driver, 
and  he,  with  another  man,  occupied  the 
front  seat;  and  the  deceased,  with  two 
other  ladies,  was  on  the  back  seat,  the 
deceased  sitting  between  the  other  two. 
They  drove  along  Pennsylvania  avenue 
in  a  southerly  direction,  and  the  train 
with  which  they  collided  came  from  the 
easterly  direction,  and  was  on  the  north- 
erly or  west-hound  tnfck.  Upon  the 
easterly  side  of  the  street,  as  they  ap- 
proached the  crossing,  there  were  some 
obstructions  to  an  easterly  view.  There 
was  a  building  occupied  as  a  lumber  of- 
fice; tli ere  was  a  number  of  lumber  piles; 
and  there  was  a  box  car  and  some  flat 
cars  on  a  switch  or  side  track  that  was 
laid  for  the  benefit  of  the  lumber  yard, 
and  reached  to  the  street.  There  is  evi- 
dcnce^at  the  box  car  was  close  to  the 
street.  This  switch  or  side  track- was 
«bout  33  feet  from  the  west-bound  track 
in  a  direction  at  right  angles  with  it.  but, 
by  reason  of  the  railroad  running  in  an 
oblique  angle  with  the  street,  the  dis- 
tance one  would  travel  in  driving  on  the 
street  from  the  line  of  the  switch  to  the 
same  track  was  about  45  feet;and  there  Was 
a  rise  of  about  two  feet,  as  the  main  track 
was  there  higher  than  the  ordinary  line 
of  the  street.  The  view  easterly  between 
the  switch  and  the  main  track  was  some- 
what interfered  with  by  several  telegraph 
poles  a  foot  in  diameter,  some  of  them 
having  braces,  and  also  by  a  semaphore, 
and  in  the  night  there  were  also  switch 
lights  and  a  semaphore  light.  There 
were  gates  at  the  crossing,  but  they  were 
not  operated  after  six  o'clock  in  the 
evening,  and  there  was  then  no  gateman 
or  flagman.    At  the  collision  all  the  per- 


sons in  the  carriage  were  killed  except 
the  driver.  He  was  called  as  a '  witness, 
and  testified  that  as  he  approached  the 
crossing,  and  when  he  got  far  enough  by 
the  cars  on  the  switch  so  he  could  see 
easterly,  he  stopped  his  horse,  and  looked 
and  listened;  looked  both  ways — up  the 
track  and  down  the  track;  looked  east- 
ward as  far  as*  he  could,  and  could  see 
nothing,,  only  some  switch  lights  down 
the  track;  that  he  then  drove  on,  on  a 
walk,  and  was  on  the  track  when  he  first 
saw  the  light  of  the  engine,  and  was  not. 
able  to  get  across  in  time  to  avoid  the  col- 
lision. He  also  testifies  that  as  they  ap- 
proached the  crossing,  Mrs.  Pitts  asked 
him  "to  stop  and  listen  for  a  train,  and 
see  if  I  could  see  any,  and  I  did  so." 
The  horse  was  a  gentle  one,  not  afraid  of 
the  cars,  and  Conklin  was  accustomed  to 
driving*  All  the  parties  were  familiar 
with  the  crossing.  There  was  evidence 
tending  to  show  that  no  bell  was  rung  or 
whistle  blown  within  hearing  distance  of 
the  crossing,  and  that  the  train  was  go- 
ing at  the  rate  of  about  forty  miles  an 
hour.  Quite  a  strong  wind  was  blowing 
from  the  northwest.  Therewas  evidence 
on  the  part  of  the  defendant  that,  at  the 
point  42  feet  on  the  street  from  the  cross- 
ing, a  traveler  could  see  easterly  an  en- 
gine on  the  track,  1,800  feet  distant.' 
This,  however,  was  disputed  by  the  plain- 
tiff, so  far  as  applicable  to  the  night  in 
question. 

The  absence  of  contributory  negligence 
may  be  shown  from  circumstances  {Hoag 
vs  Railroad  Co.,  in  N.  Y.9  /op;  Okis- 
holm  vs  State,  141  N*  \K.,  249;  Johkson  vs 
Railroad  Co.%  20  N.  K,  65.  y  The  fact 
that  no  one  can  testify  that  he  saw  the 
deceased  look  both  ways  and  listen  does 
not  necessarily  show  that  she  did  not  do 
her  duty  in    that    regard.    {Afassoth  vs 
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Canal  Co.,  64  N.  K,  524;  BeckwiUi  vs 
Railroad  Co.,  54  Hun.  446,  affirmed  in 
/2j  M  y>*  7S9i  Skerry  vs  Railroad  Co., 
104  N.  V..  652.)  In  Tolman  vs  Railroad 
Co.,  (98  N.  Y.t  198)  it  is  said  that  if  such 
facta  and  surrounding  circumstances  are 
shown  as  reasonably* indicate,  or  tend  to 
establish,  that  the  accident  might  have 
occurred  without  negligence  on  the  part 
of  the  deceased,  the  question  of  contri- 
butory negligence  is  for  the  jury,  al- 
though there  were  no  eye  witnesses  of 
the  accident.  Nor  can  it  be  said,  as  a  mat- 
ter of  law,  at  what  particular  point  they 
should  have  looked.  (Greany  vs  Rail- 
road  Co.,  101 N.  Y. ,  419,  427;  Pelrie  Ytf 
Railroad  Co.;  66  Hun.,  284.) 

In  Shaw  vsjeweti,  86  N.  Y.,  617,  it  is 
said:  "The  plaintiff  is  not  bound  to  see. 
He  is  bound  to  make  all  reasonable  effort 
to  see  that  a  careful,  prudent  man  would 
make  in  like  circumstances.  He  is  not  to 
provide  against  any  certain  result.  He 
i?  to  make  an  effort  for  a  result  «that  will 
give  safety,  such  an  effort  as  caution, 
care  and  prudence  will  dictate.'1 

The  distance  at  which  the  deceased  or 
driver  could  see  the  headlight  of  an  ap- 
proaching engine,  under  the  circum- 
stances then  existing,  was  indefinite. 
There  were  other  lights  in  the  vicinity. 
If  no  signals  were  heard  or  given,  and 
the  wind  blew  brisklv  from  the  other 
direction,  and  the  train  came  on  silently, 
so  far  as  they  were  concerned,  at  forty 
miles  airhour,  it  should  not  be  said,  as 
a  matter  of  law,  that  they  could  have 
seen  it  when  they  stopped,  or  should 
have  seen  it  in  time  to  have  avoided  the 
collision.  In  the  Massoth  case  it  is  said 
that:  .  "It  docs  not  necessarily  follow 
from  the  fact  that  a  skilled  engineer  can 
demonstrate  that,  from  a  given  point  in  a 
highway,  the  track  of  a  railroad  is  visible 


from  any  distance,  that  an  individual  in 
charge  of  a  team  approaching  the  track  is 
negligent  because,  from  the  point  speci- 
fied, he  does  not  see  a  train  approaching 
at  great  speed  in  time  to  avoid  a  col- 
lision." 

See  also  Puff  vs  Railroad  Co.,  [7/  Hun 
577.)    Parsons  vs  Railroad  Co.,  (/ij  N. 

We  think  that  the  question  of  contrib- 
utory negligence  was  properly  left  to  the 
jury.  It  follows  that  the  judgment  should 
be  affirmed.    All  concur. 

Judgment  and  order  affirmed,  *witn 
costs.  -N.  Y.  Law  Journal,  Aug.  27,  1804. 
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JUDGMENT. 

Action  to  Set  Aside  Judgment  of  Foreclosure. 

(Sixth  Judicial  Circuit— Ottawa  Count  r— lane 
Term,  1894.  Present;  Hon*.  C.  S..  Bentley,  P. 
J.;  C.  H.  Scribner  end  G.  R.  Hsjnet,  J.  J. 

Jermiah  Brown,  et  ux.,  vs  Geo.  E.  St. 
John,  etval.  Error  to  the  Court  of  Com- 
mon Pleas. 

(Action  to  net  aside  judgment  of  foreclosure 
and  reformation  of  a   mortgage,  alleging  that 

Slaintiff,  at  the  time  the  foreclosure  »uit  was 
roujrhi,  did  not  own  the  mortgage  and  that  his 
allegations  as  to  the  error  in  describing  the  prop- 
erty mortgaged  were  false.  Held,  such  allega- 
tions are  unsufficient.    Ed.  Legal  News.) 

Scribner,  J. 

On  the  1 2th  of  July,  1888,  Jeremiah 
Brown,  one  of  the  plaintiffs  in  error, 
made  bis  promissory  note  of  that  date 
whereby  he  promised  to  pay  to  the  order 
of  Geo.  E.  St.  Jonu  $130  in  one  year  after 
date  thereof,  with  interest  at  8  per  cent 
per  annum  payable  annually.  At  the 
same  time  there  was  executed  by  the 
said  Jermiah  Brown  and  his  wife  Mary 
C.  Brown  to  the  payee  of  the  note,  Geo 
E  St.  John,  a  mortgage  on  certain  prem- 
ises situated  in  the  village  of  Port  Clinton 
and  described  in  the  mortgage  as  lot  No. 
4  of  block  30,  as  designated  on  the  origi- 
nal plat  of  said  village  of  Port  Clinton. 
This  mortgage  was  duly  filed  for  record 
with  the  Recorder  of  Ottawa  County, 
Ohio,  July  16,  1888,  rnd  was  regularly 
recorded  in  the  mortgage  records  of  said 
county. 

On  the  15th  day  of  October  the  payee 
of  the  note,  Geo.  E.  St.  John,  filed  bis 
petition  in  the  Court  of  Common  Pleas  of 
Ottawa  County,  Ohio,  against  the  plain  - 
tiffs  here,  Brown  and  his  wife  (Mary  C. 
Brown  being  the  wife  of  Jeremiah  Brown ) 
for  the  foreclosure  of  the  mortgage  above 
mentioned.  In  that  petition  the  making 
and  delivery  of  the  mortgage  were  duly 


set  forth  in  the  usual  form  of  petit  ion, 
containing  the  usual  allegation  that  the 
defendant,  Jeremiah  Brown  was  indebted 
to  Geo.  E.  St.  John,  the  plaintiff  in  the 
action,  upon  a  promissory  note,  which  I 
have  mentioned,  in- the  sum  of  $150  and 
the  interest  to  be  computed  with  annual 
rests  from  July  12,  1889. 

The  petition  in  foreclosure,  filed  by  St. 
John,  proceeds  to  set  forth  that  a  mistake 
had  been  made  in  the  preparation  and 
execution  of  the  mortgage  in  this,  that 
the  makers  thereof  intended  to  convey  to 
the  plain  tiff  in  fee  simple,  the  following 
described  real  estate,  to- wit: 

"Situated  in  the  village  of  Port  Clinton 
and  the  County  of  Ottawa  and  Stale  of 
Ohio,  and  known  and  Deing  the  south 
half  of  lots  5,  6,  7  and  8,  of  block  30,  as 
designated  on  the  original  plat  of  the 
said  village.  Plaintiff  says  that  by  the 
mutual  mistake  of  the  parties  or  the 
scrivener,  who  drew  said  deed,  the  real 
estate  was  erroneously  described  as  fol- 
lows: 

"Situated  in  the  Village  of  Port  Clin- 
ton State  of  Ohio  and  County  of  Ottawa 
and  known  as  being  lot  No.  4  in  block  36 
as  designated  in  the  original  plat  of  said 
village." 

The  petition  of  St.  John  proceeded 
then  to  set  forth  the  condition  of  the 
mortgage  and  the  failure  to  make  pay- 
ment according  to  the  tenor  and  effect 
thereof  of  the  amount  due  thereon,  and 
sets  out  further  that  the  defendant  Cushee 
&  Co.  has  some  claim  upon  the  real  es- 
tate described,  and  it  prays  that  they  may 
be  compelled  to  disclose  it  in  this  action 
or  that  they  may  be  forever  barred, 
"wherefore  plaintiff  prays  judgment 
against  Jeremiah  Brown  upon  the  said 
promissory  note  in  said  sum  of  $130, 
with  interest  to  be  computed  annually 
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from  July  12,  1889,  and  that  said  deed 
may  be  90  reformed  as  to  properly  de- 
scribe said  reai  estate  and  that  said  land 
may  be  sold  for  the  payment  of  the  liens 
in  the  order  of  their  priority  as  they  may 
be  determined  by  the  Court,  and  for  all 
proper  relief." 

Defendant  alleges  in  the  petition  filed 
herein  (and  which  is  now  the  subject  of 
consideration)  that  summons  was  duly 
issued  in  the  case  brtfught  by  St.  John  in 
foreclosure  and  for  reformation,  that  ser- 
vice was  regularly  made  on  the  parties  in 
that  action,  Brown  and  his  wife  (the  pres- 
ent plaintiffs)  and  that  judgment  was 
rendered  by  the  Court  of  Common  Pleas 
in  the  case,  the  parties,  the  defendant, 
therein  being  in  default. 

There  is  a  finding  as  to  the  lien 
of  Cushee — a  mechanics  Hen,  -it  ap- 
pears, which  the}'  had  set  up  by  cross- 
petition.  Then  the  Court  proceeded  to 
render  judgment  requiring  Jermiah  Brown 
and  his  wife  to  pay  the  amount  found 
due  within  the  period  specified,  and  the 
interest;  and  also  that  the  claim  of 
Cushee  and  Co.  be  paid,  and  'in  default 
thereof  that  an  order  of  sale  be  issued  to 
the  sheriff  of  the  county  commanding  him 
to  proceed  and  sell  the  property. 

The  defendants  in  that  action,  Brown 
and  wife  (the  plaintiffs  here)  commenced 
this  action  in  the  Court  of  Common  Pleas 
of  this  county  on  the  28th  of  September, 
1893,  asking  that  the  judgment  and  the 
decree  so  rendered  against  them  be  set 
aside.  No  question  is  raised  but  that  the 
petition  was  filed,  as  alleged,  against 
them;  process  issued  and  served,  upon 
them  (indeed  they  allege  in  their  petition 
here  that  service  was  made  .noon  them) 
nor  that  the  decree  of  the  Court  was 
rendered,  as  stated  in  what  I  have  read, 
which,  in  fact,  is  what  is  complained  of 
in  the  petition.    But  they  set  up   as   a 


ground  of  attack  upon  the  proceedings  of 
the  Court,  in  the  first  place,  that  at  the 
time  the  defendant,  Geo.  E.  St.  John, 
commenced  said  action  and  filed  said 
petition  he  was  not  the  owner  of  their 
said  promissory  note  or  of  said  mortgage 
and  had  no  authority  to  commence  said 
action  and  his  entire  proceedings  in  said 
case  was  a  fraud  on  these  plaintiffs.  That 
is  to  say,  although  St.  John  filed  his  peti- 
tion, alleged  in  the  usual  form  that  there 
was  due  to  him  from  the  defendants  011  a 
promissory  note  and  mortgage  set  forth  in 
the  petition,  a  certain  amount,  yet,  in 
point  of  fact,  he  was  not  the  owner  of 
their  note  and  mortgage  and  therefore, 
he,  not  being  the  owner  of  the  note  and 
mortgage,  and  having  no  '.authority  to 
commence  the  action  against  them,  in 
which  the  decree  was  rendered,  they  al- 
lege, that  nis  entire  proceedings  in  the 
case  were  a  fraud  on  these  plaintiffs;  and 
they  further  say  that  the  allegations  al- 
leging a  mistake  in  said  mortgage  were 
false,  and  that  the  said  Geo.  E.  St.  John, 
well  knew  at  the  time  that  the  same  were 
false  as  he  set  the  same  forth  in  his  peti- 
tion. 

But  we  observe  the  allegation  is  that 
the  statement  of  a  mistake  in  the  execu- 
tion of  the  mortgage,  as  alleged  in  the 
action  brought  by  St.  John,  was  false,  and 
that  St.  John  knew  them  to  be  false;  not 
that  there  was,  in  fact,  no  mistake,  but 
that  the  mistake  was  not  of  the  character 
which  St.  John  alleged  in  that  action. 

And  tjiey  say  this  by  way  of  complaint 
against  the  proceedings  of  St.  John, 
"Plain  tins  say  that  the  aforesaid  note  and 
mortgage  was  executed  and  delivered  to 
the  said  Geo.  E.  St.  fohn,  &c."  (reading 
the  whole  complaint  at  length.) 

Now  all  these  allegations  are  to  the  ef- 
fect that  there  was  a  mistake  in  the  des- 
cription of  the  mortgaged  premises  set 
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oat  in  the  mortgage;  that  the  mortgage 
described  lot  No.  4  in  block  30,  whereas  it 
was  intended,  according  to  these  allega- 
tions, that  it  should  embrace  the  north 
half  of  certain  lots,'  which  premises  were 
owned  by  Brown  himself,  the  maker  of 
the  note,  and  that  said  St.  John  procured 
the  decree  to  be  so  entered  as  to  inclnde 
not  only  the  north  half  of  the  lots  which 
were  owned  by  him  but  also  the  south 
half  of  the  same  lots,  which  were  owned 
by  the  wife,  on  which  it  is  said  the  home 
of  the  husband  and  wife  is  situated. 

Then  the  plain  tins  /further  say  in  their 
petition  hefre.  "that  St.  John  fraudulently 
concealed  said  facts  from  the  plaintiffs. 
&c.,r  (reading  from  the  amended  peti- 
tion.) 

John  Lechler  is  made  a  defendant  in 
this  proceeding.  Now  it  would  seem  ac- 
cording to  the  allegations  of  this  amend- 
ed petition,  and  the  recitals  from  the  pro- 
ceedings of  the  Court  of  Common.  Pleas, 
contained  in  it,  that  the  action  of  Sept 
ember  1892,  was  cdmmEnced  in  regular 
form  by  St  John;  that  there  was  filed  there- 
in the  usual  petition  necessary  to  effect  a 
-  foreclosure  of  said  mortgage*,  and  setting 
forth  that  a  mistake  bad  occurred  in  the 
making  of  the  mortgage  in  the  descrip- 
tion of  the  premises,  and  alleging  what 
premises  it  was  intended  should  be  des- 
cribed^ There  is  no  question  but  that 
the  mortgage  was  given  and  the  note  was 
due  and  unpaid  or  that  a  mistake  had  oc- 
curred in  the  drawing  of  the  mortgage, 
but  the  controversy  is  as  to  the  property 
intended  to  be  iucluded  in  the  mortgage. 
The  plaintiff,  St.  John,  in  his  action  for 
the  reformation  of  the  mortgage  stated 
that  the  south  half  of  certain  property 
was  intended  to  be  covered  by  the  instru- 
ment. The  plaintiffs  in  this  action  insist 
that  it  was  only  the  north  half  that  was 
intended  to  be  included  in  thef  mortgage. 
Now  these  parties,  as  they  themselves 


say,  were  regularly  served  with  process. 
They  had  the*,   day  in  Court;  they  made 
default;  the  Journal  entry  and  the    de- 
cree of  the  Court  recite  that  the  case  was 
heard  not  only  upon  the  pleadings  but 
upon  the  evidence,  and  the  averments  of 
the  petition  were  found  true  and  a  judg- 
ment was  rendered  accordingly. 
y  t  may  sav  that  a  demurrer  tb  this  peti- 
tion was  sustained  in  the  Court  of  Com- 
mon Pleas  and  the  petition  dismissed  and 
the  case  comes  up  here  upon  error  of  the 
Court  of  Common  Pleas  to  reverse  the 
judgment  so  rendered  by  the  Common 
Pleas  Court  in  sustaining  the  demurrer 
and  dismissing  the  petition.     It  is  now 
stated  here  that  St.  John  was  not  in  fact 
the  owner  of  this  claim  at  the  time  that 
he  brought  this  action.    It  is  said  that 
this  conduct  on  the  part  of  St  John  was 
fraudulent  on  his  part;  it  was  a  fraud  for 
him  to  bring  an  action  upon  a  note  and 
mortgage,  as  the  owner  of  said  note  and 
mortgage,  when  in,  point  of  fact  he  did 
not  own  them.    It  is  not  alleged  who  did 
own  the  note  and  mortgage,  it.  is  merely 
alleged  that  St.  John  did  not  own  them. 
The  Court  in  rendering  this* decree  neces- 
sarily finds  that  St.  John  was  the  owner 
of  the  note  and  the  security;  finds  that 
there  is  so  much  dne  to  him  thereon  from 
the  defendants  and  renders  judgment  ac- 
cordingly in  his  behalf.    In  our  view  of 
the  law,  the  mere  allegation  on  the  part 
of  the  defendants  in  a  proceeding  brought 
by  them  to  open  the  judgment,  that  the 
defendant  was  not  the  owner  at  the  time, 
is  not  sufficient  to  authorize  the  Court  of 
Common  Pleas  to  set  aside  this  judgment. 
But,  in  that  action,  I  mav  further  state, 
it  appears  by  the  allegations  in  this  peti- 
tion that  the  judgment  has  been  assigned 
to  John  Lechler.   It  is  stated  that  that 
assignment  was  made  and  that  he  claims 
to  be  the  owner  of  the  judgment  and 
threatens  to  enforce  the  same.     It  is 
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not  stated  anywhere  in  the  petition  that 
he  is  the  owner  of  this  judgment;  it  is  not 
suggested  that  any  other  person  is  the 
owner  of  it  or  entitled  to  any  interest  in 
it.  It  is  also  alleged  in  the  petition  and 
made  a  ground  of  complaint  here  as  a 
reasonable  cause  for  setting  aside  the 
judgment  below,  that  the  claim  made  bv 
St.  John  that  the  mistake  occurred  in 
misdescribing  the  premises  in  this:  that 
the  mortgage  should  have  been  upon  the 
south  half  of  the  lots  described  instead  of 
the  north  half,  was  a  fraud  upon  the 
plaintiffs  below.  Now  that  depends  up- 
on the  question  of  fact  as  to  who  was 
v  right  about  it.  St.  John  alleged  that  it 
was  intended  that  the  mortgage  should 
cover  the  south  half  of  the  lots.  These 
plaintiffs  insist  that  it  was,  instead,  that 
the  mortgage  should  cover  only  the  north 
half  of  the  lots.  The  decree  of  the  Court 
finds  and  holds  upon  the  evidence  (or  at 
least  purports  to  find  from  the  evidence), 
that  the  agreement  and  understanding 
was  that  the  mortgage  should'  be  upon 
the  south  half  of  the  lots  as  alleged  by 
St  John  and  the  decree  is  rendered  ac- 
cordingly. I  cannot  understand  how 'the 
plain  tins,  under  such  circumstances,  can 
claim  fraud  on  the  part  of  the  plaintiff  in 
the  action  in  which  the  Court  has  render- 
ed judgment  upon  the  evidence,  and  in 
which  the  Court  found  as  the  plaintiffs  in 
that  action'  claimed,  and  not  as  the  plaint- 
iffs in  the  present  action  claim,  the  facts 
to  be.  The  statute,  Section  5354,  pro- 
vides, "The  Common  Pleas  Court,  or  the 
Circuit  Court,  may  vacate  or  modify  its 
own  judgment  or  order,  after  the  term  at 
which  the  same  was  made." 

In  the  case  reported  in  the  39  O.  S. 
Report,  page  624,  it  is  held:— Action,  by 
A.  against  B,  C.  and  D.  Judgment  for  de- 
fendants.     Petition  by  A.   under    Civil 


Code  (2  S.  and  C.  11 12)  setting  forth  the 
issue -in  the  action  and  alleging  that  the 
defendants  entered  into  a  conspiracy  to 
and  did  testify  falsely,  and  thereby  (ob- 
tained the  judgment,  evidence  to  sustain 
such  allegations  having  been  discovered 
since  the  trial:  Held,  that  the  petition 
is  insufficient  under  the  Civil  Code  of 
x^53t  $534 >  subdivision  4,  which  authorizes 
the  Court  in  which  .the  judgmeut  was 
rendered  to  set  the  same  aside  "for  fraud 
practiced  by  the/successful  party  in  ol>- 
taining  the  judgment  or  order. " 

Now,  in  this  case  it  is-  not  suggested  by  "' 
the  petition  filed  to  set  aside  this  judg- 
ment that  the  successful  party  practiced 
any  fraud  in  the  way  of  proving  the  alle- 
gations but  only  that  the  claim  of  the 
plaintiff  in  that  action  was  not  made  by 
the  owner  of  the  claim  and  that  thereby 
he  practiced  a  fraud  and  that  the  state- 
ment made  b>  him  that  the  mortgage 
was  intended  to  be  given  on  the  south 
part  of  the  lots  named  was  false,  and  that 
in  making  that  claim  the  plaintiffs  below 
practiced  fraud;  but  it  does  not  appear 
anywhere  in  this  petition  that  any  im- 
proper practice,  any  false  testimony  or 
anything  improper  was  resorted  to  in  or- 
der to  induce  the  Court  to  render  this 
judgment. 

Sub-division  10  of  5354  reads  as  follows: 

"When  such  judgment  was  obtained  in 
whole  or  material  part,  by  false  testimony 
on  the  part  of  the  successful  party,  or 
any  witness  in  his  behalf,  which  ordinary 
prudence  could  not  have  anticipated  or 
guarded  against,  and  the  guilty  party  has 
been  convicted." 

It  may  not  Be  material  in  the  case  re- 
ported in  the  39  O.  S. 

Our  conclusion  is  that  the  judgment 
should  be  affirmed. 

C.  I.  York,  for  plaintiff. 

B  G.  Love,  for  defendant. 
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PLUGGING  GAS  OR  OIL  WELLS. 


(Sixth  Judicial'Circuit— Ottawa  County,  June 
Term,  1894.  Present:  Hon*.  C.  S.  Bentley,  P.  }n 
C.  H.  Scribner  and  G.  R.'Haynes,  J.  J.) 


State  of  Ohio,  ex  rel.  David  Gordon  vs 
The  Oak  Harbor  Gas  Company.  Error 
to  Court  of  Common  Pleas. 


(1 — A  claim  that  plaintiff  haa  no  legal  capacity 
to  ane  is  waived  bv  answer  or  demurrer,  unless 
such  answer  or  demurrer  specifically  points  it 
out. 

a— Section  5  of  the  act  of  1893,  ootb  Ohio  Laws, 
page  24,  regarding  the  filling  and  plugging  of 
oil  wells,  provides  a  penalty  and  its  provisions 
must  be  strictlv  construed. 

3 — The  petition  in  an  action  to  recover  a  pen- 
alty, under  the  section  above  referred  to,  must 
snow  some  act  indicating  that  the  owner  or 
operator  of  the  well  intended  to  abandon  the 
same;  an  allegation  that  "while  the  defendant  is 
„  pretending  to  operate  the  well,  it  has  in  fact 
ceased  to  operate  the  same*"  without  specifying 
further,  is  insufficient. 

4— The  penalty  under  said  act  has  not  been  in- 
curred until  the  casino  has  been  drawn  from 
tlie  well  and  the  owner  or  operator  has  neglected 
to  fill  and  plug,  or  has  inefficiently  filled  and 
plugged  the  well.    Ed  Legal  News.) 


Bkntlby.J.  (Orally.) 

.This  action  was  begun  in  the  Court  of 
Common  Pleas  in  the  name  of  the  State 
of  Ohio  upon  the  complaint  of  David 
Gordon  for  the  purpose  of  recovering  a 
judgment  under  section  5  of  the  Act  of 
1893,  the  Act  being  upon  page  24  of  the 
90th  volume  of  the  laws  of  the  State  of 
Ohio.  Section  5,  upon  page  25,  provides 
a  penalty  for  the  violation  of  this  Act, — 
an  act  regarding  the  filling  and  plugging 
of  oil  wells. 

A  general  demurrer  was  filed  to  the 
petition  in  the  Court  of  Common  Pleas, 
which  being  overruled,  the  defendant 
auswered  and  went  to  trial  to  a  jury  and 
the  jury  finding  in  favor  of  the  plaintiff. 

This  action  was~brought  on  error  to  re- 
verse the  judgment  if  the  Court  of  Com- 
mon Pleas.  But  the  reason  assigned  why 
judgment  should  have  been  in  favor  of 
the  defendant  instead  of  the  plaintiff  be- 
low, is  the  insufficiency  of  the  petition. 


The  allegations  of  the  petition  are  com- 
paratively brief  and  perhaps  I  better  read 
it. 

"The  defendant  is  a  corporation  incor- 
porated under  the  laws  of  the  State  of 
Ohio.  The  defendant,  for  several  years 
last  past,  has  been  operating  on  a  certain 
well,  constructed  for  the  purpose  of  pro- 
ducing petroleum  oil  and  natural  gas,  the 
same  being  situated  on  a  parcel  of  land 
described  as  follows,  to-wit,  describing 
the  land." 

"The  defendant  claims  to  be  the  owner 
of  said  well  &c."  reading  at  length. 

Section  2,  under  which  it  is  presumed 
this  petition  is  sought  to  be  drawn  reads 
as  follows:  - 

"That  the  owner  or  operator  of  any  well 
constructed  for  either  or  anv  of  the  pur* 
poses  named  in  the  first  section  of  this 
act,  when  about  to  abandon  or  cease  oper-  . 
ating  the  same,  and  before  drawing  the 
casing  therefrom,  shall  securely  fill  such 
well  with  rock  sediment,  or  with  mortar 
composed  of  two  parts  sand  and  one  (i) 
part  cement  to  the  depth  of  two  hundred 
(200)  feet  above  the  top  of  the  first  oil  or 
gas  bearing  rock,  in  such  manner  as  shall 
prevent  the  surface  or  fresh  water  from 
penetrating  to  the  oil  or  gas  bearing  rock, 
and  also  as  shall  prevent  the  gas  and  oil 
from  escaping  therefrom.  If  the  owner 
or  operator  of  any  such  well  shall  fail  to 
or  shall  inefficiently  comply  with  the  pro- 
visions of  this  section,  then  the  owner  of 
the  land  upon  which  such  well  is  situated 
shall  forthwith  comply  therewith.  If  all 
the  persons  hereinbefore  named  shall  fait 
to  or  shall  inefficiently  fill  such  well  in 
the  manner  hereinbefore  described,  then 
it  shall  be  lawful » for  any  person,  alter 
written  demand  therefor  to  any  of  said 
persons,  to  enter  the  premises  where  such 
well  is  situated,  take  possession  thereof 
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and  fully  comply  with  the  provisions  of 
this  section.  The  reasonable  cost  and 
expense  thereof  shall  forthwith  be 
paid  by  the  owner  or  operator  of  the  well, 
and  on  his  default  by  the  owner  of  the 
land.  The  amount  of  such  reasonable 
cost  and  expense  shall  forthwith  be  a  lien 
upon  the  fixtures  and  machinery  and 
leasehold  interest  of  the  owner  and  oper- 
ator of  said  well,  as  well  as  upon  the  title 
and  interest  of  the  land  owner  in  the  land 
upon  which  said  well  is  situated,  and  may 
be  recovered  or  enforced  against  said 
owner  or  operator  and  said  land  owner  in 
the  order  named,  in  any  Court  of  compel 
tent  jurisdiction.',' 

Omitting  Sections  three  and  four,  sec- 
tion five  provides ; — 

"That  any  person,  co-partnership  or 
corporation  violating  any  of  the  provi- 
sions of  this  act  shall  be  liable  to  a  pen- 
alty of  one  hundred  dollars,  to  be  recover- 
ed with  costs  of  suit  in  a  civil  action  in 
the  name  of  the  State  of  Ohio,  in  any 
Court  of  competent  jurisdiction  in  the 
county  in  which  the  act  shall  have  been 
committed  or  omitted.  Such  suit  may  be 
brought  at  the  instance  of  any  resident  of 
the  State  of  Ohio  without  security  or  lia- 
bility for  costs.  The  amount  of  said  pen- 
alty when  collected  shall  be  paid  one-half 
into  the  school  fund  of  the  county  in 
which  said  suit  is  brought,  and  one-half 
to  said  person  at  whose  instance  said  suit 
shall  have  been  brought." 

Presumably,  upon  this  section  5,  this 
action,  as  here  brought,  is  sought  to  be 
maintained.  It  is  brought,  as  will  appear, 
in  the  name  of  the  State  upon  complaint 
of  one,  Gordon.  The  statute  provides 
that  such  an  action  may  be  brought  in  the 
name  of  the  state  upon  a  complaint  of  a 
resident  of  the  county.  In  this  petition 
it  does  not  appear  that  Mr.  Gordon  is  a 


resident  of  the  count  j,  nor  where  he  re- 
sides, nor  who  he  is,  but  only  a  general 
demurrer  to  the  petition  is  urged.  It  is 
probable  that  the  specific  objection  which 
might  be  made  to  this  petition,  by  reason 
of  this  failure  to  allege  that  the  name  of 
the  state  is  used  upon  complaint  of  a  resi- 
dent of  a  county  as  provided,  goes  to  the 
legal  capacity  of  the  plaintiff  to  maintain 
this  suit,  for  the  defendant's  objection 
to  it  must  be  taken  cither  by  demurrer  or 
by  answer  specifically  Calling  attention  to 
the  defect  and  relying  upou  it. 

The  code  provides  that  unless  a  demur- 
rer shall  particularize,  it  shall  be  consi- 
dered simply  as  a  general  demurrer  to  the 
petition,  as  setting  up  no  cause  of  action 
against  the  defendant,  and  there  is  also  a 
provision  that  where  the  objection  that 
the  plaintiff  has  no  legal  capacity  to  sue 
is  not  taken  either  by  answer  or  demurrer, 
it  shall  be  taken  as  waived  and  if  this  ob- 
jection is  properly  considered  as  founded 
upon  the  claim  that  the  plaintiff  has  no 
legal  capacity  to  sue,  it  has  been  waived 
by  failure  to  specifically  point  it  out. 

In  fact,  this  objection  was  not  mention- 
ed in  the  argument  before  us,  and  was  not 
urged  in  any  way;  the  main  complaint, 
however,  is  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  in  any 
way.  If  this  were  so,  no  matter  what  the 
proofs  might  have  been  below,  the  judg- 
ment ought  to  be  held  erroneous.  This 
statute  provides  for  a  penalty  and  its  pro- 
visions must  be  strictly  construed. 

Under  the  general  rules  of  construction, 
the  defendant  is  not  to  be  held  liable,  un- 
less under  the  statute  as  it  should  be  con- 
strued, he  has  violated  its  provisions  and 
incurred  the  penalty  prescribed  by  that 
act.  I  have  read  the  first  section  of  that 
act  because  we  think  it  bears  largely  up- 
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on  the  construction  to  be  given  to  the 
second  section. 

This  petition,  in  general  terms,  avers 
that  this  party  is  the  operator  of  the  well. 
It  does  not  appear  that  it  drilled  the  well. 
The  well  miglit  have  been  fully  complet- 
ed before  it  became,  in  any- manner,  in- 
interested  in  it;  so  that,  although  the  pet- 
ition alleges  that  the  surface  water— the 
fresh  water— does  penetrate  the  oil  and 
gas  bearing  rock  through  the  well,  and 
alleges  that  the  well  is  in  such  a  condition 
that  it  will  do  that,  yet  it  does  not  allege 
that  it  is  by  reason  of  a  failure  to  properly 
case  it  up  as  provided  in  the  first  section 
of  the  act.  The  casing  is  to  be  put  in  by 
the  owner  or  operator  and  before  the  oil 
bearing  rock,  has  been  reached, — while 
the  well  is,  in  fact,  being  drilled. 

But  the  penalty  is  said  to  have  been  in- 
curred because,  as  the  petition  allege*, 
"That  while  the  defendant  is  pretending 
to  operate  the  well,  it  has  in  fact,  ceased 
to  operate  the  same."  That  at  the  time 
of  the  filing  of  the  petition  the  defendaut 
"has  ceased  actually  to  operate  the  well." 
The  petition  does  not  allege  when  it  ceas- 
ed, or  that  it  has  ceased  at  any  time  prior 
to  the  actual  time  of  filing  or  preparing 
the  petition.  Whether  it  cease  1  that  day 
or  ceased  the  day  before,  or  had  ceased 
for  a  long  time  to  operate  the  well,  does 
not  appear  from  the  averments  of  the 
petition. 

In  making  this  statement  I  do  not  for- 
get the  allegation  of  the  petition  which 
says,  "That  ever  since  the  first  day  of 
April,  1893,  it  (the  defendant)  has  un- 
lawfully and  willfully  neglected  and  omit- 
ted to  securely  fill  said  well  with  rock 
sediment."  That  is  not  an  allegation 
that  on  or  prior  to  the  first  day  of  April, 
J 893,  it  had  ceased  to  operate  the  well,  or 
that  prior  to  that  time  it  was  about  to 


cease  to  operate  or  abandon  the  well;  so 
that,  from  the  allegations  of  the  petition 
it  may  be  that  on  the  very  day  on  which 
this  petition  was  filed  the  operating  of 
the  well  ceased. 

It  is  contended  by  the  plaintiff  in  error, 
that  in  feet  no  penalty  is  incurred  or  can 
be  incurred  under  this  second  section  un- 
til the  casing  has  been  drawn  from  the 
well;  on  the  other  hand,  the  relator  con- 
tends that  the  circumstances  determine 
whether  the  well  should  be  filled  or  not, 
and  that  although  the  filling  should  have 
preceeded  the  drawing  of  the  casing,  the 
penalty  is  incurred  at  any  time  when  a 
duty  arose  to  fill  the  well,  as  provided  in 
the  second  section,  and  that  duty  was  not 
performed. 

The  time  prescribed  when  this  should 
be  done,  is  when  the  owner  or  operator 
"is  about  to  abandon  or  cease  operating 
the  same  and  before  drawing  the  casing 
therefrom.' '  Now,  it  will  appear  very 
clear  that  while  the  statute  provides  that 
the  duty  is  to  do  this  filling  when  about 
to  abandon  the  well>  it  could  not  (or,  at 
least,  very  seldom)  be  shown  before  the 
casing  had  been  drawn,  that  the  time  had 
arrived  when  the  penalty  had  been  incur- 
red. '•  When  about  to  abandon  a  well" 
is  simply  on  expression  indicating  the 
state  of  the  mind  of  the  owner  or  operat- 
or at  the  time,  when  he  was  about  to  do 
it;  i.  e.,  when  he  intended  in  the  near 
future  to  cease  operating  and  to  abandon 
the  well,  but  until  he  had  performed  some 
act  it  would  be  exceedingly  difficult,  in 
any  case,  to  show  that  the  time  had  come 
when  he  had,  in  fact,  violated  the  statute 
since  intention  without  an  act  is  not  to  be 
punished. 

There  must  be  another  timefixed.  That 
being  one  point  of  time  for  the  beginning 
of  the  scrutiny  of  his  intention  and  con- 
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duct,  there  must  be  a  subsequent  time  or 
event  fixed  by  the  statute  when  this  fill- 
ing of  the  well  should  be  accomplished, 
and  the  statute  does  not  fix  that  in  any 
way.  unless  it  does  so  inferenti*lly  by  this 
clause  "before  drawing  the  casing  there- 
from.'*  If  that  does  not-  fix  the  time 
when  the  act  must  have  been  accomplish- 
ed, then  the  time  is  not  fixed  at  all,  and 
it  is  left  entirely  indefinite  and  is  a  mat- 
ter pertaining  simply  to  the  mind  or  in- 
tention of  the  owner  or  operator  of  the 
well. 

It  will  be  seen  by  a  scrutiny  of  that  sec- 
tion what  the  mischief  is  which  is  to  be 
provided  against,  viz.,  "that  surface  or 
fresh  water  shall  not  finally  penetrate  the 
oil  or  gas  bearing  rocks  "  That  mischief 
is  guarded  against  in  the  first  section  of 
the  act  by  the  provision  that  wheu  the 
well  is  being  constructed  and  before  this 
rock  is  reached  it  shall  be  so  cased  with 
iron  casing  as  to  prevent  the  fresh  water 
from  penetrating  the  oil  bearing  rock. 
If  then  the  first  section  of  the  statute  can 
be  complied  with  and  is  complied  with, 
it  would  be  impossible  as  long  as  the  cas- 
ing remains  that  that  mischief  should 
happen;  so  that,  considering  what  is  pro- 
vided in  the  first  section,  it  seems  even 
more  clear  than  otherwise  it  would,  that 
by  the  second  section  it  was  intended,  or 
presumed  by  the  legislature  that  as  long 
as  the  casing  remained  and  it  effectually 
accomplished  its  purpose,  the  object  of 
the  act  would  be  accomplished  and  the 
penalty  under  the  second  section  not  in- 
curred. 

Now  it  may  be  true,  and  personally  I 
happen  to  know  that  it  is  true,  that  al- 
though casing  may  be  placed  in  a  well, 
properly  and  securely  in  the  first  instance, 
so  that  the  water  is  shut  off  from  the  low- 


er strata  of  rocks,  yet  in  process  of  time 
it  becomes  imperfect  from  various  canses. 

It  may  be  that  the  pressure  from  above 
will  force  water  under  the  end  of  the  cas- 
ing, although  tight  in  the  first  place,  into 
the  well;  it  may  be  that  the  casing  itself 
will  collapse,  or  it  may  be  that  it  will  cor- 
rode or  rot  away,  or  some  imperfection 
appear  in  it,  bj-  reason  of  which  the  sur- 
face water  is  allowed  to  get  into  the  well; 
but  all  that  is  simply  accidental  personal 
knowledge,  and,  practically,  nothing  of 
it  appears  in  the  case.  And  whether  it 
did  or  did  not  we  must  take  the  provisions 
of  the  statute  as  they  are,  and  from  them 
it  would  appear  that  the  Legislature  has 
assumed,  as  I  have  said  that  when  the 
first  section  is  complied  with,  it  will  pre- 
vent this  mischief  and  there  is  no  provi- 
sion yet  as  to  what  shall  be  done  if  while 
the  well  is  being  operated  and  before  it  is 
abandoned,  anything  should  happen  to 
the  casing  so  that  it  did  not  prevent  the 
water  from  getting  down  into  the  well. 

The  construction  which  we  put  upon 
this  statute  has  not  been  arrived  at  with- 
out considering  the  latter  part  of  section 
2,  which  provides  in  substance,  that  in 
case  the  owner  or  operator  does  not  fill 
the  well,  as  provided  in  the  first  part  of 
the  section,  then  the  land  owner  shall 
comply  with  this  section,  and  if  he  docs 
not  comply  with  it,  or  ineffectually  com- 
plies with  it,  though  he  attempts  to  com- 
ply with  it,  then  some  other  person  may 
comply  with  that  section. 

The  section  is  not  very  carefully  drawn, 
as  would  appear  from  these  provisions, 
because,  this  being  a  work  that  should 
be  done  when  the  owner  or  operator  is 
about  to  discontinue  operating  the  well, 
if  he  does  not  do  it,  but  draws  the  casing 
and  thus  incurs  the  penalty,  of  course  it 
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would  be  impossible,  in  the  fullest 
of  the  term,  for  any  person  thereafter  to 
fully  comply  with  the  statute,  since  the 
filling  must  be  done  before  the  casing  is 
drawn.  But  that  results  from  a  hasty 
drawing  of  the  statuteor  want  of  care  in 
preparation,  and  while  it  is  to  be  consi- 
dered, and  while  we  have  considered  it, 
in  determining  the  true  construction  of 
the  first  part  of  section  2,  yet  it  is  not  suf- 
ficient to  indicate  that  the  construction 
we  give  it  is  not  the  correct  one. 

Now,  it  does  not  appear  from  this  peti- 
tion that  the  casing  has  ever  been  pulled 
and  therefore,  under  the  construction  of 
the  statute  which  we  feel  bound  to  give, 
this  penalty  was  never  incurred;  that  is. 
it  does  not  appear  that  it  was  in  fact  in- 
curred, and  for  these  reasons  we  think  the 
Court  of  Common  Pleas  committed  an  er- 
ror, in  the  first  place,  in  overruling  the 
demurrer  and  that  there  w,as  error  after- 
wards in  sustaining  the  verdict  of  the  jury 
and  in  refusing  a  new  trial  because  of  a 
lack  of  proper  averment  to  show  that  the 
penalty  under  this  statute,  in  fact,  incur- 
red by  the  defendant. 

The  judgment  of  the  Court  of  Common 
Pleas,  therefore,  in  this  case  will  be  re- 
versed, the  verdict  set  aside,  and  the  case 
will  be  remanded  to  the  Court  of  Com 
mon  Pleas  for  such  further  proceedings 
as  may  be  authorized  by  law.  The  judg- 
ment for  the  costs  on  error  will  be  award- 
ed against  the  defendant  in  error. 

C.  I.  York,  for  plaintiff. 

T.  J.  MoorshaH,  fori  defendant. 
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APPEAL  AND  ERROR. 

Bill  of  Exceptions  Upon  Hearing  or  Order  at 
Chambers. 


(Sixth  Judicial  Circuit,  Erie  Conntr.  Mar 
Term,  1894.  Present.  lions.  C.  S.  Bentley,  P.  J.; 
C.  H.  Scriboer  and  G.  R.  Haloes,  J.J.) 


ScribHER,  J.  (orally.) 

On  the  5th  of  March,  1894,  Marshall 
Field  &  Company  brought  an  action  in' 
replevin  in  the  Court  of  Common  Pleas 
of  Brie  County  against  certain  parties 
doing  business  under  the  name  of  John  J. 
and  George  A.  Esch,  and  say  therein  that 
they  are  entitled  to  the  possession  of  cer- 
tain goods  and  chattels  consisting  of  mer- 
chandise described  in  the  petition,  and 
that  the  defendants  wrongfully  detain 
the  goods  in  question  from  the  possession 
of  the  plaintiffs. 

A  writ  of  replevin  was  issued  in  due 
form  and  the  goods  seized,  but  they  were 
re-delivered  to  the  defendants  in  virtue 
of  section  5820  of  the  Revised  Statutes  as 
amended  April  3rd,  1891;  the  property  to 
be  retained  by  the  defendants  until  the 
determination  of  the  action.  On  the  8th 
day  of  March,  1894,  two  days  after  the 
commencement  of  the  action,  the  plain- 
tins  filed  a  supplemental  petition  in 
which  they  set  forth  the  seizure  of  the 
property  in  question  aud  its  re-delivery 
to  the  defendants  upon  their  giving  the 
bond  provided  for  by  the  statute,  but 
the}-  alleged  that  contrary  to  the  con- 
ditions of  their  said  bond  and  the  require- 
ments of  tn  el  aw  aforesaid,  said  defend- 
ants are  threatining  to  sell,  and  are  about 
to  sell  the  property  so  replevied  and  have 
advertised  to  sell  the  same,  commencing 
on  the  10th  day  of  March,  contrary  to  the 
provisions  and  requirements  of  the  statute 
and  the  condition  of  said  bond.     The 
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plaintifis  farther  aver  that  it  is  their 
right  to  elect  at  the  determination  of  the 
case,  fehoukl  the  judgment  be  in  their 
favor,  whether  they  will  take  the  goods 
or  their  value  in  money;  and  they  also 
set  forth  certain  matters  entitling  them 
as  they  claim  to  equitable  relief.  They 
pray  that  an  order  of  injunction  may  be 
granted  against  the  defendants,  restrain- 
ing them  from  selling  or  parting  with 
the  goods  pending  the  determination  of 
the  action.  Upon  the  sair  e  day  the  Pro- 
bate Judge  of  Brie  County  allowed  a 
temporary  injunction  as  prayed  in  the 
petition,  upon  the  giving  of  a  bond  in 
the  sum  of  1 200  by  the  plaintiffs  in  the 
action  in  conformity  with  the  statute, 
and  in  compliance  with  this  requirement 
a  bond  was  given. 

Afterwards,  the  parties  appeared  be- 
fore a  Judge  of  the  Court  of  Common 
Pleas  of  this  snb -district  at  chambers,  and 
a  motion  of  the  defendants  in  the  action 
to  dissolve  the  temporary  injunction 
which  had  been  allowed  by  the  Judge  of 
the  Probate  Court,  was  granted  and  the 
injunction  was  dissolved.  The  Judge, 
upon  making  the  order  of  dissolution 
granted  50  days  to  the  plaintifis  in  the 
action  within  which  to  prepare  and  file 
a  bill  of  exceptions.  The  journal  entry 
of  the  action  of  the  Judge  also  shows  that 
the  defendants  gave  notice  of  their  in- 
tention to  appeal  from  the  order  of  the 
Court  dissolving  the  1  injunction  to  the 
Circuit  Court  and  fixed  the  bond  at  $ 200. 
This  bond  was  given  in  conformity  with 
the  order  as  made  by  the  Judge  and  a 
transcript  of  the  journal  entries  showing 
this  action  of  the  Judge  at  chambers  was 
filed  in  this  Court,  also  a  certified  copy 
of  the  bond  given  for  the  appeal. 

Afterwards,  as  appears  by  another  cer- 
tified copy  from  the  journal  of  the  Court 


of  Common  Pleas,  the  case  was  further 
heacd  upou  the  demurrer  to  the  supple- 
mental petition  which  was  filed  and  upon 
which  the  injunction  was  allowed  by  the 
Probate  Judge,  which  was  journalized  as 
follows: 

"This  day -this  cause  came  on  for  hear- 
ing upon  the  demurrer  of  the  defendants 
filed  March  31st,  1894,  to  the  supplemen- 
tal petitition  of  the  plaintifis,  and  was 
argued  by  counsel,  and  the  Court  being 
fully  advised  as  to  the  law  in  the  premi- 
ses does  sustain  the  same,  and  plain- 
tins  not  desiring  to  plead  further  in  re- 
gard to  the  matters  set  forth  in  said  sup- 
plemental petition,  it  is  ordered  by  the 
Court  that  plaintifis'  said  pleading  de- 
nominated 'amendment  to  and  supple- 
mental petition'  be  and  the  same  is  here- 
by dismissed  at  the  plaintiffs*  costs  who 
are  ordered  to  pay  the  same,  to  which  rul- 
ing of  the  Court  in  that  behalf  in  sustain- 
ing said  demurrer  and  dismissing  said 
'amendment  to  and  supplemental  'peti- 
tion' the  plaintiffs  then  and  there  duly 
excepted,  and  thereupon  plaintiffs  also 
gave  notice  of  appeal  to  the  Circuit  Court 
of  Erie  County,  Ohio,  and  the  Court 
thereupon  fixed  the  amount  of  the  bond 
to  lie  given  by  plaintiffs  for  such  appeal 
at  the  sum  of  one  hundred  dollars." 

The  bond  appears  to  have  been  given 
in  due  form  as  reqnired  by  the  statute. 
There  is  a  motion  by  the  defendants  in 
the  action  to  dismiss  this  appeal,  and  we 
think  that  motion  -must  be  overruled. 
The  supplemental  petition  we  regard  as 
properly  filed,  as  equitable  in  its 
nature,  praying  for  equitable  relief,  and 
entitles  the  parties  to  be  heard  upon  the 
allegations  which  they  make.  The  mo- 
tion of  the  defendants  to  dismiss  the  ap- 
peal taken  from  the  order  of  the  Court 
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dismissing  the  petition  is  overruled,  and 
the  case  will  stand  for  trial. 

It  further  appears  that  on  the  hearing 
of  the  motion  to  dissolve  the  injunction 
at  chambers  before  the  Judge  of  the  Court 
of  Common  Pleas  a  bill  of  exceptions  was 
allowed  and  taken;  also,  that  there  is  an 
appeal  to  this  Court  by  the  plaintiffs 
from  the  order  made  at  chambers  dis- 
solving the  injunction;  and  there  is' also  a 
petition  in  error  filed  with  the  bill  of  ex- 
ceptions by  which  it  is  sought  to  reverse 
the  order  of  the  Judge  made  at  chambers 
dissolving  the  injunction. 

It  has  been  decided  by  the  Supreme 
Court  that  in  a  caae  of  this  character  a 
Judge  has  no  authority  to  allow  or  sign  a 
bill  of  exceptions  upon  a  hearing  or  or- 
der made  by  him  at  chambers.  I  am  not 
certain  whether  this  ruling  was  reported, 
but  we  are  familiar  with  it  and  know  it 
was  made.  The  Circuit  Court  of  Defiance 
County  made  an  order  disregarding  a  bill 
of  exceptions  so  taken,  and  that  decision 
is  reported  in  the  Circuit  Court  reports. 
The  case  was  taken  to  the  Supreme 
Court  and  the  judgment  of  the  Circuit 
Court  was  affirmed.  So  that  we  cannot 
regard  this  bill  of  exceptions  taken  upon 
the  hearing  of  the  motion  at  chambers  to 
dissolve  the  injunction  as  of  any  avail. 

There  is  also  united  with  the  proceed- 
ing in  error  which  I  have  mentioned  a 
proceeding  to  reverse  the  order  and  judg- 
ment of  the  Court  of  Common  Pleas  dis- 
missing the  amended  or  supplemental 
petition.  >  The  petition  m  error  joins  in 
one  proceeding  copies  of  the  order  of  the 
judge  dissolving  the  injunction  at  cham- 
bers, and  also  the  judgment  of  the  Court 
sustaining  the  demurrer  to  the  supple- 
mental or  amended  petition,  and  dismiss- 
ing that  petition.  But  inasmuch  as  in 
our  judgment  the  appeal  taken  from  that 


judgment  of  the  Court  brings  that  case 
into  this  Court,  it  follows  that  the  peti- 
tion in  error  must  fall,  because  if  the  ap- 
peal is  properly  taken  and  perfected  here, 
there  is  no  judgment  of  the  Court  of 
Common  Pleas  to  reverse  on  petition  in 
error. 

From  these  views  it  results  that  the 
case  now  stands  in  this  Court  as  it  did  in 
the  Court  of  Common  Pleas.  The  appeal 
from  the  judgment  of  the  Court  brings 
up  the  case,  so  that  really  there  is  noth- 
ing here  to  try  except  the  cause  of  action 
set  forth  in  the  amended  or  supplemental 
petition,  by  which  these  plaintiffs  en- 
joined the  defendants  from  selling  the 
goods  seized  pending  the  action  of  replev- 
in. The  action  of  replevin  remains  in  the 
Court  of  Common  Pleas.  It  follows 
therefore  that  the  appeal  from  the. order 
of  the  Judge  of  the  Court  of  Common 
Pleas  made  at  chambers  must  be  dis- 
missed and  the  petition  in  error  must  also 
he  dismissed.  The  motion  to  dismiss  the 
appeal  from  the  judgment  of  the  Court 
of  Common  Pleas  will  be  overruled. 

Phinney  &  Merrill  for  plaintiffs. 

King  &  Hull  and  H.  L.  Peeke,  for  de- 
fendants. 
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cision  on  the  subject,  with  the  exception 
of  one  or  two  early  case-;,  which  have 
been  overruled,  are  unanimous  in  sup- 
porting the  constitutionality  of  the  laws. 


i     The  power  of  an  assignee  for  creditors 
„        !    7~ "  .....    ,       i  to  compromise  claims  is  upheld  in  the 

in  the  matter  of  the  designation  oi  a  doily  Law  '  *      '  .  . 

1  larnnliii  Lucas  Count  r.    As  required  hy'See.  1  ,  North    Carolina    case    ot     Loucheimcr, 

of  an    Act    passed   April  14th.  1SS4  and  amended  <  M  »   p  w    ••  T       p        »  s 

FebV  25,  1SS6,  entitled  "An   Art    relating   to  the  ;  «amUU).\S.  Weil,    23     J„.     K.     A.    5,&, 

posting  of  court  calendars   and  legal  notice*  in  j  and     the    existence    and    extent    of    this 

certain  counties,"  as  amended   Mar  o.   1x14.   the  I  .  . 

Judges  <>f  the  Courts  of  Record    in    said  County.!  power  IS  examined  111  the    annotation    to 

other  than   the  Circuit  Court,  hevehv  joiuilv  do.*-"!  ,«  ^  M#m  _ 

ignatr   the  TOLEDO  LEGAL  NEWS,  a  'daily  \  Ulc  taj»e 

law  journal   published    in   said   Count  v,  as   the  J  "•■  

t'uirnal  wherein  until  the  further  order  ot  said  '  »ph  lvihililv  of  n  railroad  ronmaiiv 
in.|g#-.   shall  he  published  all  the  notices,  adver- |        X  nC     lla™m>     OI    a    Mliroatt    COllipaiU 

•  M-.«^ius.«hs«r*,.ts  and  matters  and  things  *pe- »  formed  by  consolidation  to  pav  ihe  obli- 
•»  «?<■«!  or  r«ff.'red  to  in  said  Section  1.  .  _  .  ,  .    "        _     ,  .    . 

itr.RRKT  Harmon.  i  gallons  of  its   predecessors    is   upheld  in 

proved  ]  "  ^P.Sh^v:'""  :  CMC0KO  &  I.  C.  R.  Co.  v,.  Hall   ,  Ind.)  23 

Judgesof  Common  Pleas. .  l,.  r>  /v.  2^r.  and  a  note  to  the  case  shows 

I.    I.  I.  Mtl.l.AKt).  Probate    {u.lu\:.         i 

---  j  that    many   other   decisisons  arc   to  the 

Weekly  edition,  $3.00  Per  Year,  payable   in  !  same  effect. 

advance.'  -       .--•-...        

Published  e\erv  Saturday  bv  The  Toledo  Legal         „.,,  -.        ,     r    .,  ^     . 

News  Co, at  .p.  Superior  street,  Toledo,  o.  ;      Ihe   refusal  of  the  court   to  accept   a 

'  verdict  in  a  murder  case  Ixscause   not   in 
*\}i:\Y™K™*^  'proper  form,  and    its  correction    by   the 

i  jury,  are  upheld  in   Grant   vs.    Slate,    23 

Entered  at  the  tHv^c.mce  at  Toledo,  0»  as  *^e  J  L.  R.  A.  72*,  With  wllich  is  a  note  of 
ond-clu^s  mail  mutter.  , 

,  great  length  on  the  correction   of  a    ver- 

™YKJ"y/X^*VJ^^l*»J_ i  diet  in  criminal  cases. 

"  _•  ■  -  .  '       ._    ;  .  «.       — 

Set-off  against  judgments  in  the  hands  j     The  personal  liability  of  a  member  of  a 

of  an   assignee  is  upheld  in    Benson   vs  I  mutual  !>ene/it  society  to  an  action  for  an 

Haywood,  23  L.  R.  A.  335,  and  the   gen-  !  assessment  is  established  in  the  Missouri 

eral  subject  is  presented  in  a  note  to  the  i  casc  of  Eilerlx:  vs   Barney,    23  L,    R.    A 

case.  ]  435,  and  a  note  to   the  case  shows  thai 

*""  ;  the  few  prior  decisions  on  the  subject  arc 

There  has  been  some   delay    in    the  ran    u,  t,,e  mmf  effec.. 

preparation   of  our  Legal  Director)',  and ,  _o--     

it  is  not  completed  yet,  though  the  |  That  a  trade  marl;  cannot  l>c  claimed 
names  for  which  copy  has  l>ecii  received  j  in  the  words  "  Sarsa  par  ilia  and  Iron  " 
arc  published  in  this  number.  [  used  for  a  medicinal  compound  or  !>evcr- 

.«_._.  ^  a^e^  -fi  decided  j„   Schmidt  vs.  Brieg,  22 

The  claim  that  the  common  council  of  j  L.  R.  A.  700,  which  decides,  ifevcrtheless, 
a  city  has  inherent  power  to  remove  a  that  a  1>al,>able  imiutkm  of  a  label  on 
city,  counselor  who  is  appointed  bv  the  j  whfch  such  words  are  used  wjll  constitute 
mayor  for  a  definite  term  is  denied  by  the  I  an  infringement. 

Supreme  Court  of  Michigan,  in  Speed  vs.  ;  • 

Detroit.  22  L.  R.  A  S42.  ;     That    *    statute   making   illegitimate 
^        children    capaple    "of    inheriting    and 


The  constitutionality  of  Sunday  laws 
has  been-  recently  considered  in  the  Mich- 
igan case  of  People  vs.  Bcllett,  22  L.  R. 
A.  696,  and  the  Maryland  case  of Judcfind 
vs.  State,  22  L.  R.  A.  721,  both  of  which 
uphold  the  laws.  In  a  note  to  the  Mary- 
land case,  it  is  shown  that  the  former  de- 


transmitting  an  inheritance  on  the  part 
of  or  to  the  mother*'  docs  not  permit 
collateral  relatives  of  the  mother  to  de- 
rive the  estate  through  her  is  decided  in 
the  Kentucky  case  of  Cxoan  vs.  Phelps, 
23  Lr.  R.  A.  753.  The  whole  subject  of 
inheritance  bj\  through  or  from  illegit- 
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i mates  is  treated  in  a  note  to  the  case. 
It  is  a  noticeable  fact  that  the  rights  of 
such  children  have  in  modern  times 
been  greatly  enlarged  by  statute. 


The  right  of  a  newsboy  to  recover 
damages  for  injuries  received  on  a  pas- 
senger elevator  is  denied  in  Springer  vs. 
Byram  (Ind.)  23  L.  R.  A.  244.  where  the 
rules  of  the  establishment  excluded 
newsboys  from  the  elevator,  and  the  boy 
had  notice  of  the  rule. 


A  gratuitous  promise  by^rfie  askier  of 
a  national  bank  to  accept  a  draft  on  a 
depositor  is  held  in  Fiannagan  vs.  Cali- 
fornia Nat.  Bank,  23  L.  R.  A.  834,  to  be 
void  as  exceeding  the  powers  of  the  bank. 
The  annotation  to  the  case  is  on  the 
power  of  the  bank  to  be  an  accomodation 
indorser. 


The  effect  of  a  divorce  on  rights  of  home- 
stead is  considered  in  Rosholt  vs.  Menus, 
(N.  D.)  23  L.  R.  A.  239,  in  which  the 
homestead  is  held  to  remain  in  possession 
of  the  party  holding  the  legal  title,  if  the 
divorce  decree  is  silent  upon  the  question. 
A  note  to  the  case  presents  the  other  de- 
cisions on  the  question. 

The  right  to  attach  a  mere  possibility, 
such,  as  the  right  to  a  fee  iu  case  of  sur- 
viving another  person,  is  denied  in 
Young  vs.  Young,  23  L.  R.  A.  642,  and 
there  is  an  extensive  note  to  the  case  on 
the  question  what  expectant  and  contin- 
gent interests  in  real  property  are  sub- 
ject to  attachment  or  levy  on  execution. 
— • 

Some  exceedingly  practical  and  im- 
portant questions  of  set-off  are  elabor- 
ately considered  in  one  of  the  parts  of  vol- 
ume 23,  Lawyers'  Reports,  Annotated. 
The  Michigan  case  of  Bradley  vs. 
Thompson  Smith's  Sons,  23  h.  R.  A*  305, 
denies  a  set  off  between  a  claim  not  due 
at  the  time  of  the  debtor's  assignment  of 
an  executory  contract  and  claims  after- 
wards arising  on  the  contract.  The  an- 
notation, reviewing  numerous  cases, 
shows  the  general  rule  of  set-oft  between 
the  assignee  of  a  chose  in  action  and  pre- 
existing demands  against  the  assignor 
together  with  the  limitations  to  the  rule. 


U.  S.  Circuit  Court 

Northern   District  of  Ob io— W extern   Division. 
Filings. 

1 182— Farmers  L  &  T  Co.  vs  T  A  A  & 
N  M  Ry  Co.  Petn  and  order  to  take  tes- 
timony.   Cowles  8l  Jerome,  solrs. 

1205— Continental  Tr  Co  vs  T  St  L  & 
K  C .  Receiver's  report  May  22  to  Aug 
31-94.  . 

i233— Newman  Erb  trustee  vs  The  T  & 
O  C  R  R  Co.  and  T  &  O  C  Exten  R  R 
Co.  Petn  and  praecipe.  Actiou  to  re- 
cover (22500  int  On  bonds  of  extension 
guaranteed,  by  T  &.0  C  Ry  Co  Nye  & 
Follett,  attys. 

1233— Same.  Appearance  of  T  &  O  C 
extn  R  R  Co. 


U.  S.   District  Court.    - 

In  Admiralty. 

178 — A.  Gilmore  vs  schooner  Mineral 
State.  Int  libel  of  J  P  Brogan.*  Supplies 
$  104.82.   Goulder  &  Holding,  proctors. 

178— The  Vessel  Owners'  Towing 
Assn  vs  same.  Libel  $217.30.  Same 
Proctors. 

178— Gilmore  vs  Same.  Int.  libel.  The 
Upson  Walton  Co.  supplies,  $76.58.  Same 
Proctors. 

178— Same  vs  same.  Int.  libel.  F.  R. 
Saegers,  $39.38.     Same  Proctors. 

178 — Same.  Int.  libel  for  towing  vessel 
Owners  Towing  Co.   $62.    Same  Proctors. 

178— Same.  Int.  libel  M.A.Bradley. 
Towing  $75.    Same  Proctors. 

178— Same.  Int.  libel  Win  S.  Mack. 
$50.     Same  Proctors. 

178— Same.  Int.  libel  D.J.  Nelligan. 
supplies,  $35.90.    Same  Proctors. 

178 — Same.  Int  libel  for  Thos  Mur- 
phy &  Wm  J.  Miller  '$730.42.  Wm  H. 
Miller,  proctor. 

178— Same.  Stipulation  for  costs  on 
behalf  Thos  Murphv. 

. McKetrick    et    al    vs    Steamer 

Dove.  The  following  libels  for  seamen's 
wages  were  filed  yesterday: %  Wm  McKet- 
{rick  $27,  R.  J.  McConville  $31.94,  Napo- 
leon Carson  $32.83,  Joseph  Moran  $8.20, 
George  Jonan  $4,  Albert  Bush  $10.06,  Jno 
VanDepitte  $23.25,  Charles  Scbulz  $20.25 
F.  W.  Rickeubaugh,  proctor. 
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DAMAGES     -TO      EASEMENTS, 

Apartment  House    Partly  Abutting  on   Ele- 
vated Railroad. 

(Supreme  Court  of  Slew  York,  General  Term, 
Firm  Department,  June,  1894.  Present:  Hon*. 
Charles  H.  Van  Brunt,  P.  J.;  Alton  B.  Parker 
and  George  C.  Barrett^  J.  J. 

Sara  J.  Keene,  respondent,  vs  The  Met- 
ropolitan Elevated  Railway  Company  ct 
al.t  appellants.  Appeal  from  judgment 
entered  after  trial  at  Special  Term. 

B.  Tolles,  for  appellants. 

J   A.  Murray,  for  respondent. 
Van  Brunt,  P.  J. 

This  action  was  brought  to  obtain  an 
injunction  against  the  operation  of  de- 
fendants' railroad  or  the  payment  of 
damages  because  of  the  interference  with 
easements  in  the  street  in  front  of  the 
plaintiff's  premises.  The  premises  in 
question  are  situated  at  the  southwest 
corner  of  Ninth  avenue  and  Fifty-seventh, 
street,  having  a  frontage  on  the  avenue 
of  125  feet  and  on  the  street  of  100  feet. 
The  defendants  have  constructed  and 
maintained  and  are  operating  an  elevated 
railroad  on  Ninth  avenue.  The  building 
upon  the  premises  in  question  was  c  on- 
structed  in  1880  and  1881,  and  was  intend- 
ed for  use  and  is  now  used  as  an  apart- 
ment house*  The  building  is  divided  into 
five  distinct  and  unconnected  apartments 
on  each  floor,  except  the  first  and  eighth 
floor.  These  apartments  are  parallel 
with  Ninth  avenue,  except  one  which 
fronts  on  Ninth  avenue  and  runs  across 
the  rear  of  the  other  apartments.  The 
apartment  at  the  corner  of  Ninth  avenue 
and  Fifty-seventh  street  and  the  apart- 
ment fronting  on  Ninth  avenue  in 
the  rear  of  the  other  apartment 
are  the  only  ones  fronting  on 
Ninth  avenue.    In  the  award   made  in 


this  action  damages  were  allowed  for  al- 
leged injuries  to  the  apartments  which 
had  no  frontage  on  Ninth  avenue  as  well 
as  to  the  two  which  had  such  frontage; 
and  the  question  presented  upon  this  ap- 
peal is  whether  such  an  allowance  can  be 
justified. 

It  seems  to  us  that  it  cannot .  The  three 
apartments  which  fronted  on  Fiftyseventh 
street  had  no  easements  of  light,  air  and 
access  upon  Ninth  avenue.  While  dam- 
ages have  been  allowed  where  premises 
are  so  situated  that  they  are  to  be  con- 
sidered as  a'  single  parcel,  although  the 
total  frontage  might  not  be  upon  the 
street  occupied  by  the  elevated  railway, 
yet,  where  such  premises  are  improved 
by  buildings  distinct  within  themselves, 
some  of  them  having  no  frontage  upon 
the  avenue  occupied  bv  the  railroad,  it  is 
difficult  to  see  upon  what  theory  an 
award  for  the  destruction  of  easements 
upon  the  avenue  upon  which  such  build- 
ings have  no 'frontage  can  be  predicated. 
In  the  case  at  bar  the  three  apartments 
have  no  frontage  upon  Ninth  avenue,  the 
street  occupied  by  the  railroad.  They, 
therefore,  can  have  no  easement  in  the 
light,  air  and  access  upon  such  avenue, 
as  such  easements  have  betn  held  to  be- 
long to  the  abutting  owner.  The  apart- 
ments in  question,  therefore,  do  not  seem 
to  come  within  the  class  to  which  relief 
Has  been  granted  in  actions  of  this  char- 
acter. 

It  has  been  urged  that  because  of  the 
fact  of  there  being  unity  of  construction 
in  the  building  and  unity  of  ownership,  a 
different  rule  should  obtain.  But  it  is 
apparent  that,  notwithstanding  the  unity 
of  construction  and  unity  of  ownership, 
these  premises  are  occupied  as  distinct 
and  separate  buildings,  just  as  much  as 
though  there  was  no  architectural  unity 
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and  there  was  a  division  of  ownership. 
It  is  difficult  to  see  how  mere  archi- 
tectural unit}'  or  single  ownership  can 
give  an  easement  upon  a  street,  where 
none  would  exist  even  if  the  occupation 
was  the  same  and  the  interior  arrange- 
ments were  the  same,  but  the  exteral 
appearance  showed  diversity. 

We  think,  therefore,  under  the  find- 
dings  of  the  learned  court  at  special 
term,  that  the  apartments  fronting  upon 
Fifty-seventh  Street  had  no  right  to 
enter  into  the  consideration  of  a 
recovery. 

The  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  tor  appel- 
lant to  abide  the  event. 

Parker  and  Barrkt,  JJ.  concur.— (N. 
Y.  Law  Journal,  Sept.  i,  1S94.) 

As  between  dividends  due  from  the 
receiver  of  a  corporation  and  a  claim 
against  the  stockholder,  set-off  was 
allowed  ill  Merrill  vs.  Cape  Ann  Granite 
Co.  23  L.  R.  A.  3H,  and  extensive  an- 
notation shows  the  general  rule  in  favor 
of  set-off  against  receivers  and  assignees 
for  creditors,  with  its  limitations,  inclu- 
ding matters  as  to  immature  and  contin- 
gent claims  and  commercial  paper. 

The  general  subject  of  set-off  against 
commercial  paper  is  illustrated  in  the 
case  of  Vann  vs  Marbury,  23  L-  R.  A.  325, 
and  the  lack  of  uniformity  of  the  decis- 
ions on  this  subject  is  shown  in  the  an- 
notation to  the  case. 

So  many  instances  have  occurred  in  re- 
cent years  of  a  dead-lock  between  houses 
of  the  legislature,  or  of  conflict  between 
the  legislative  and  executive  department, 
that  decisions  defining  the  relative  powers 
.of  governor  and  legislature  have  become 
very  important.  In  People,  Richardson, 
vs.  Henderson,  22  L.  R.  A.  751,  the 
Supreme  Court  of  Wyoming  decides  that 
the  appointment  by  the  governor  of  an 
officer  to  fill  a  vacancy  '•until  after  the 
next  meeting  of  the  legislature"  contin- 
ues after  the  legislature  meets  until  a  suc- 
cessor to  such  office  is  chosen,  and  that 
the  meetiug  of  the  legislature  does  not 
create  another  vacancy. 


ERRONEOUS  VERDICTS. 

(Btttl*r  Count r  Common  Plea*  Court*) 

Andrew  Wertz  vs.  The  C.  H.  &  D.  R. 
R.  Co, 

1.  Affidavits  of  jurors  cannot  be  received  to 
impeach  their  verdict  bv  showing  misconduct 
of  jurors  while  engaged  "in  their  deliberation*, 
nor  for  the  purpose  of  proving  bad  mot  We*  or 
fraudulent  conduct  of  jurors  in  relation  to  t!he 
CHti.se  on  trial. 

J.  But  Mich  affidavit*  arc  admissible  to  show 
I  that  the  verdict  as  received  and  entered  of 
j  record,  bv  reason  of  a  mistake  in  draw  ins;  it, 
'  or  of  a  mistake  amdc  in  open  court  when  it  is. 
J  received,  does  not  enibodr  the  true  finding*  of 
(  the  jurv. 

3.  A' verdict  cannot  he  amended  br  the  court 
(  on  motion,  on  the  affidavits  of  jnrors'rnade  after 
j  they  have  been  discharged  and  shotting  such 
1  mistttke. 

I      4.     When  a  mistake  is  dearlr  proven,  it  is  the 
'  dm  t  of  the  court    to   set   the    verdict    aside   and 

order  n  new  trial. 
I      5.    This  mar  be  done  on  the  motion   to  amend 
the  verdict,  and  without   a   separate    motion    for 
a  new  trial  on  file. 

Van  Pei,t,  J. 

At  the  May  term,  1890,  this  cause  was 
j  tried  to  a  jury.  After  deliberation  the 
•jury  returned  into  court,  and  being  asked 
if  they  had  agreed  upon  a  verdict,  the 
foreman  replied  tliat  they  had,  and 
handed  to  the  clerk  a  paper  purporting 
to  be  such  verdict,  in  tlte  words  and 
figures  following,  to-wit :  4 *  We  the  jurj% 
upon  the  issues  joined  between  the 
parties  in  this  case,  do  find  for  the 
plaintiff  and  assess  his  damages  at 
twenty-two  and  fifty  dollars  {$ 22.50.) 

Jacob  Stillbaugh,  Foreman." 
The  clerk  opened  and  read  the  verdict, 
reading  the  amount  "  Twenty-two  hun- 
dred and  fifty  dollars."  The  conrt  then 
inquired  of  the  jury  if  the  verdict  as 
read  bythe  clerk  was  their  verdict,  and 
each  and  all  of  the  jurors  assented  to  the 
verdict  as  read,  in  the  presence  of  the 
court  and  bystanders.  Thereupon  the 
jury  were  discharged  and  separated.  On 
the  morning  of  the  next  day  it  was  first 
discovered  by  the  clerk  that  the 
verdict  did  not  read  "twenty- two  hun- 
dred  and  fifty  dollars,"  but  "twenty- two 
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and  fifty  dollars."  and  that  a  dot 
appeared  between  the  figures  22  and  50, 
so  that  while  the  written  portion  of  the 
verdit  was  ambiguous,  the  figures 
seemed  to.  make  it  a  verdict  for  only 
$22.50.  Upon  the  discovery  of  this  fact 
the  plaintiff  at  once  filed  a  motion  to 
reform  or  correct  the  verdict  so  that  the 
same  should  read  "  Twenty-two  hundred 
and  fifty  dollars  ($2250);'  and  on  the  next 
day,  being  the  second  day  after  the 
return  of  the  verdict,  the  plaintiff  also 
filed  a  motion  for  a  new  trial  assigning 
the  alleged  mistake  in  the  verdict  as  one 
of  the  grounds  of  said  motion.  In  sup- 
port of  the  motion  to  correct  the  verdict 
plaintiff  filed  the  separate  affidavits  of 
each  and  all  of  the  twelve  jurors,  and 
his  own  affidavit  as  to  what  occurred 
when  the  verdict  was  returned  into 
court.  In  opposition  the  defendant  filed 
the  affidavit  of  the  clerk.  These  affi- 
davits were  all  the  evidence  offered 
upon  the  motion.  This  motion  was 
heard  and  considered  by  the  court 
(Judge  Vanderver  then  presiding)  at  the 
same  term,  and  sustained,  and  an  order, 
was  entered  directing  that  the  verdict  be 
reformed  and  corrected  so  as  to  stand  as 
a  verdict  for  * 'twenty-two  hundred  and 
fifty  dollars  ($2250.)"  To- this  order 
defendant  excepted.  The  motion  to 
correct  having  been  sustained,  plaintiff 
withdrew  his  motion  for  a  new  trial. 
The  defendant  had  also  filed  a  motion 
for  a  new  trial,  and  when  the  order  was 
made  correcting  the  verdict,  defendant's 
motion  for  a  new  trial  was  overruled, 
and  judgment  entered  for  $2250. 
Defendant  having  taken  a  bill  of  excep- 
tions filed  a  petition  in  error  in  the  Cir- 
cuit Court  assigning  as  one  of  the  grounds 
of  the  petition  that  the  Court  erred  in 
ordering  the  verdict  to  be  amended. 
The  case  was  heard  at  the  April  term 


1891,  and  the  Court  held  that  the  Com 
mon  Pleas  had  erred  in  ordering  said  am- 
endment, and  ordered  that  the  judg- 
ment which  had  be*n  entered  on  the 
amended  verdict  be  set  aside.  That 
Court,  however,  made  no  order 
setting  aside  the  verdict,  nor  directing 
a  new  trial;  but  simply  remanded  the 
case  to  this  Court  for  further  proceedings. 
Thereupon  defendant  filed  its  motion 
in  this  Court  asking  that  judgment  he 
entered  on  said  verdict  for  the  sum  of 
$22.50.  This  motion  is  resisted  by  the 
plaintiff.  T  In  opposition  thereto  plain 
tiff  has  offered  again  the  affi- 
davits used  in  evidence  on  the 
former  motion.  These  affidavits  clearly 
prove  the  following  facts  :— 1.  That  the 
actual  sum  agreed  upon  by  the  jury  as 
their  finding  was  $2,250.  and  not  $22.50. 
2.  That  they  directed  their  clerk  to  pre- 
pare a  verdict  for  $2,250,  and  believed 
that  he  had  done  so.  3.  That  the  foreman 
signed  the  paper  believing  it  to  be  a 
verdict  for  that  sum.  4.  That  when  the 
verdict  was  handed  to  the  clerk  in  open 
Court,  he  read  it  as  calling  for  tha 
amount.  5.  That  as  thus  read  and  un- 
derstood, it  was  assented  to  by  the  jury, 
and  received  by  the  Court.  6.  That  the 
mistake  in  writing  and  receiving  the  ver- 
dict was  not  discovered  until  the  jury  had 
separated,  and  not  in  fact  until  the  next 
day.  Defendant  objects  to  the  compet- 
ency of  these,  affidavits. 

The  first  question  of  law  which  arises 
is,— Are  the  affidavits  of  the  jurors  admis- 
sible to  prove  the  mistake  which  occurred 
in  writing  the  verdict,  and  the  mistake 
of  the  clerk  in  reading  it  when  it  was  re- 
turned into  Court  and  received  ? 

In  the  case  of  Jackson  vs  Dickinson  75 
Johns,  jog  (8  Am.  D.  236.)  the  testimony 
of  the  jurors  was  received  to  prove,  that 
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by  mistake,  the  verdict  was  incorrectly 
entered,  and  was  not  the  verdict  in  fact 
found.  The  Court  say:  "That  the 
jurors  have  deposed  most  be  noticed  by 
the  Conn,  because  their  affidavits  are  not 
as  to  what  transpired  while  deliberating 
on  their  verdict,  but  as  to  what  took 
place  in  open  Court  in  returning  their 
verdict,  and  shows  that  the  clerk  made  a 
mistake  in  entering,  or  the  Court  in 
directing  a  different  verdict.  The  infor- 
mation afforded  by  the  affidavits  of  the 
jurors  is  not  to  impeach,  but  to  support 
the  verdict  really  given  by  them." 

In  Little  vs  Larrabee,  2  Greenly  37  { ti 
Am.  D.  45),  the  verdict  had  been  received 
and  recorded,  and  the  jury  separated.  But 
a  joint  affidavit  was  made  by  the  jurors, 
that  they  misunderstood  the  legal  terms 
used  in  their  verdict,  and  that  their  in- 
tention was  to  return  a  verdict  for  the 
tenant;  and  that  they  erroneously  sup- 
posed that  to  be  the  effect  of  the  words 
used.  The  tenant's  counsel  moved  "to 
amend  the  verdict  according  to  the  facts. 
The  Court  held  that  this  could  not  be  done 
as  the  jury  had  been  discharged;  but 
ordered  that  the  verdict  be  set  aside 
and  a  new  trial  had.  In  Roberts  vs 
Hughes*  7  Af.  &  W.,  J99,  it  was  held 
that  affidavits  of  jurors  as  to  what  took 
place  in  open  Court  on  the  delivery  of 
their  verdict,  were  receivable  to  prove 
that  this  verdict  was  entered  for  the  plain- 
tiff by  mistake,  and' a  new  trial  was  or- 
dered. In  Cogan  vs  Elsden,  1  Burr.,  383, 
where  the  issue  was  as  to  two  rights  of  way 
under  which  the  defendant  justified,  the 
jury  found  for  the  defendant  as  to  one  and 
for  the  plaintiff  as  to  the  other,  but  re- 
turned a  verdict  for  the  defendant  as  to 
both,  and  separated.  This  verdict  was 
corrected  on  the  affidavits  of  eight  of  the 
jurors,  the  foreman  refusing  to  make  an 
affidavit. 

Prussell  vs  Knowtes,  4  How,  (Afiss.)oo, 


was  an  action  of  trespass  against  several 
defendants.  The  jury  returned  a  general 
verdict  against  all  of  them  and  left  the 
court  room.  Held,  it  was  competent  far 
them  on  returning  immediately  into 
Cuort  to  show  that  the  verdict  had  been 
given  throng h  mistake,  and  to  correct  it 
by  finding  against  some  of  thedefendants 
only.  Ttie  Court  say:  "It  has  never 
been  held  to  be  repugnant  to  the  principles 
or  policy  of  the  rule  to  permit  the  jury 
to  fortify  and  sustain  their  verdict  or  to 
show  by  affidavits  the  verdict  which  they 
really  did  find,"  The  case  of  Dalrymple 
vs  Williams  63  N.  V.,  86/,  (10  Am.  R. 
$44)  is  an  important  and  instructive  case 
on  the  question  of  amending  verdicts  on 
the  affidavits  of  jurors.  And  while  it 
goes  beyond  what  seems  to  be  the  weight 
of  authority,  in  permitting  a  verdict  to 
be  amended  on  such  affidavits  after  the 
jurors  have  separated,  yet  it  is  clearly  in 
line  with  the  authorities  in  holding  that ' 
such  testimony  is/ admissible  to  prove  a 
mistake  in  delivering  the  verdict.  The 
weight  of  authority  is  that  a  verdict  can- 
not be  amended  on  the  affidavits  of  jurors 
after  they  have  been  discharged.  .  Wal- 
ters vs  Jenkins  16  Se^g  <5*  R.%  4/4  {i6 
Ani:  D.,  s^5\rSeith  vs  Alison  8  Ga.  201 
{32  Am.  D. ,  303);  Wood  us  McGuire  17 
Ga.  36/  {63  Am.  D.,  246);  Riggs  vs  Cook 
4  Gilman  (III  )  336  (46  Am.  D.,  462); 
Reitenbaugh  vs  Ludwick  31  Pa.  St.,  131/ 
Sargeut  vs  Stale  1 1  Ohio  472,  and  Little 
vs  L&rrabee,  supra.  In  Dalrymple  vs 
Williams,  snpra,  the  foreman  of  the 
jury  announced  a  verdict  different  from 
that  agreed  to  by  the  jury,  and  the  ver- 
dict was  recorded.  Held,  That  affidavits 
of  the  jurors  were  competent  evidence  to 
prove  the  mistake.  This  case  was  fol- 
lowed and  approved  by  the  U.  S.  C.  Ct. 
for  the  Eastern  Div.  of  N.J.  in  the  case 
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of  B-rlingame  vs  /?.  /?.  Co  23  Fed. 
Itepr.  706 

In  the  case  of  Johnson  vs  Davenport  3 
J.J.  Marsh.  390,  the  court  held  that  the 
testimony  of  jurors  was  competent  to 
invalidate  their  verdict,  on  the  ground  of 
mistake,  when  it  did  not  subject  the  jury 
to  any  imputation  of  impure  motives  or 
palpable  impropriety  of  conduct.  This  I 
conceive  to  be  the  true  rule.  While  the 
policy  of  the  law  wHl  not  Derm  it  a  ver- 
dict to  be  impeached  by  the  affidavits  of 
jurors  when  the  object  of  such  'affidavits 
is  to  prove  misconduct  of  the  jurors 
while  engaged  in  their  deliberations 
fa  the  jury  room,  nor  for  the  purpose  of 
showing  impure  motives  or  fraudulent  or 
improper  conduct  of  members  of  the 
jury;  yet  such  affidavits  are  clearly  admis- 
sible to  show  that  the  verdict  as  in  fact 
received  and  entered,  by  reason  of  a 
mistake  in 'drawing  it,  or  by  reason  of  a 
mistake  in  open  court  when  the  verdict 
is  received,  does  not  embod3-  the  true 
finding  of  the  jury.  Such  testimony  is 
not  in  any  sense  testimony  impeaching 
the  verdict.  '  'It  upholds  the  real  ver- 
dict, and  prevents  miscarriage  in  its 
delivery  to  the  court."  The  court  is 
therefore  of  opinion  that  the  affidavits 
of  the  jurors  are  admissible  in  evidence 
on  the  motion,  and  they,  together  with 
the  affidavits  of  the  plaintiff  and  the 
clerk,  show  beyond  all  doubt  that  the 
verdict  as  recorded  is  incorrect,  and  how 
the  mistake  occurred,  and  what  the  true 
finding  was. 

The  next  question  is  what  should  now 
be  done  in  the  premises.  While  there  is 
quite  a  conflict  in  the  authorities  as  to 
the  power  of  the  court  to  amend  a  ver- 
dict, in  a  matter  of  substance,  after  'the 
jury  has  been  discharged,  yet  tne  Circuit 
Court,  following  the  weight  of  authority, 


and  what  seems  to  be- the  better  reason, 
held  in  this  case  that  the  verdicj 
could  not  be  amended.  And  it 
is  claimed  that  inasmuch  as  the  plaintiff 
when  his  motion  to  amend  was  sustained, 
withdrew  his  motion  for  a  new  trial,  that 
he  has  now  no  standing  in  this  Court,  and 
fchat  there  is  nothing  now  for  the  Court 
to  do,  but  to  enter  judgment  upon  this 
mistaken  and  incorrect  verdict  as  record- 
ed. As  this  would  be'  a  plain  and  gross 
injustice,  the  Court  would  hesitate  long 
hefore  concluding  that  it  is  powerless  to 
act.  or  to  protect  itself  as  well  as  the 
plaintiff  against  a  palpable  miscarriage  of 
justice.  As  was  *aid  by  the  Court  in 
Clark  vs  Lamb,  S  Pick.  415  (19  Am.  D. 
332),  "iu  all  proceedings  mistakes  will  oc- 
cur, notwithstanding  ajl  ordinary  care, 
and  when  they  thus  happen  they  ought  if 
possible  to  be  corrected  without  injury  to 
cither  par*y.  The  course  of  practice  ad- 
opted by  the  Courts  was  founded  on  this 
principle."  In  Eddomes  vs  Hopkins^  1 
Dongl.  361,  Justice  Buller  said  that 
where  a  general  verdfet  had  been  rend- 
ered on  a  declaration  consisting  ajf  differ- 
ent  counts,  some  of  which  were  incons- 
istent or  bad  in  law,  that  the  only  proper 
remedy  was  to  award  a  venire  de  novo. 
In  the  case  of  .Little  vs  Larrabee,  supm, 
the  Court  held  that  instead  of  attempting 
to  correct  the  verdict  and  make  it  con- 
formable to  the  intentions  of  the  jury  as 
explained  by'them  after  it  had  been  re- 
ceived, the  trial  Court  should  have  set  it 
aside,  and  granted  a  new  trial,  and  it  was 
so  ordered.  In  that  case  there  was,  as  it 
appears,  no  motion  Jor  a  nefolridl.  There 
was  only  the  motion  to  amend  the  ver- 
dict. And  the  Court  while  holding  that 
this  motion  should  be  overruled,  ordered 
that  a  new  trial  be  granted  on  the  ground 
of  mistake.    In  Dalrymple  vs    Williams, 
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supra ,  an  application  was  made  to  show 
cause  why  the  verdict  should  not  be  cor- 
rected to  conform  to  the  true  finding  of 
the  jury.  The  Court  in  the  opinion,  in 
speaking  of  the  comptency  of  tne  affida- 
vits of  jurors  says,  "If  they  were  proper- 
ly before  the  Court,  the  fact  alleged  was 
clearly  established  and  is  uncontradicted, 
and  in  addition  we,  have  the  fact  that 
the  judge  at  the  Circuit  was  satisfied 
of  the  mistake,  and  that  the  defendant 
was  entitled  to  the  correction  asked, 
else  he  would  have  denied  the  motion 
altogether  or  modified  the  relief  de- 
manded by  granting  a  new  trial.  It 
was  competent  to  give  relief  in  either 
form,  and  lad  the  judge  doubted  as  to 
the  tight  or  equities  of  the  case,  he 
would  hav-j  only  set  Ibe  verdict  aside 
and  put  the  parties  to  a  new  trial."  And 
it  seems  that  the  weight  of  authority  is 
that  the  Utter  is  the  proper  course  to 
pursue,  although  the  mistake  may  be 
clearly  proven,  if  it  is  not  discovered  un- 
til after  the  jurors  have  separated. 

Now  in  this  ccse  the  motion  to  amend 
is  still  before  the  court.  The  relief  de- 
manded cannot  under  the  holding  of  the 
court  and  of  the  Circuit  Court  in  this  case 
be  granted;  but  this  court  can  "modify  the 
relief  demanded  by  granting  a  new  trial," 
and  sending  the  case  to  a  new  jury. 
Such  relief  is  plainly  within  the  scope  of 
this  motion  and  the  fact  that  the  sepa- 
rate motion  for  a  new  trial  was  with- 
drawn has  not  left  the  court 
powerless  to  admininister  justice 
between  these  parties.  And  in 
the  language  of  the  concluding  part  of 
the  opinion  in  Little  vs  Larrabee  "it  is  to 
be  regrettxl  that  such  a  mistake  should 
have  been  made  in  the  present  cause,  and 
that  its  consequences  should  be  so  berious 
and  embarrassing  to  the  parties.     But  the 


law  is  such  that  we  cannot  do  anything 
more  than  set  aside  the  verdict  and  grant 
a  new  trial,  and  under  the  circumstances 
before  us  we  ought  not  to  do  less.11  It  is 
therefore  ordered : — 

First — That  the  motion  to  enter  judg- 
ment on  the  verdict  for  (22.50  be  over- 
ruled ; 

Second— That  the  motion  to  amend  the 
verdict  be  overruled  ;  and 

Th  ird— That  the  verdict  as  recorded  be 
set  aside  and  a  new  trial  granted. 

Note — This  decision  was  affirmed  by 
the  Circuit  Court. 


A  peculiar  contract  to  give  one-half 
of  the  crop  of  peaches  for  any  two  years 
within  ten  years  after  planting  the  trees, 
as  pay  for  planting  them,  is  held  valid  in 
Dickey  vs.  Waldo,  23  L.  R.  A-  449,  al- 
though the  property  to  be  divided  is  not 
in  existence.  A  note  to  the  case  collects 
and  analyzes  the  multitude  of  authorities 
on  the  sale  or  mortgage  of  future  crops, 


What  effect  as  notice  a  conveyance  will 
have  when  made  and  recorded  bv  one  who 
has  no  title,  but  gets  title  afterwards,  is  a 
somewhat  novel  question.  In  Missouri 
the  case  of  Ford  vs.  Unity  Church  Soc. 
23  L.  R.  A.  561,  decides  that  it  has  no 
effect  as  against  a  subsequent  purchaser 
from  the  same  person  after  he  gets  title. 
So  far  as  the  authorities  have  touched 
the  question,  they  are  found  in  the  anno- 
tation of  the  case. 


Whether  or  not  a  residence  can  be  ac- 
quired for  the  purpose  of  voting,  while 
attending  a  school  or  public  institution, 
is  the  question  discussed  in  the  Michigan 
case  of  Wolcott  vs.  Holcomb,  23  L,.  R.  A. 
215,  which  denies  that  the  residence  of 
an  elector  is  changed  by  reason  of  his 
presence  and  support  in  a  soldier's  home. 
The  authorities  on  the  question  are  col- 
lated in  a  note  to  the  case. 


TOLEDO  LEGAL  NEWS. 


489 


MANDAMUS, 

Inspection  of  County  Commissioners'  Books. 

(Sixth  Judicial  Circuit— Ottawa  Countr— June 
Term,  1S94.  Present;  Hotis.  C.  S.  Hentley,  P. 
J.;  C.  II.  Scribirar  midG.  K.  II ay ne*,  J.  J. 

The  State  of  Ohio,  ex.  rel.  Web- 
ster, vs.   John   H.    Burleman.     By 
appeal    from    the   Common    Pleas 
Court. 
BentleV,  J. 

This  case  came  into  this  Court 
by  appeal.  There  is  a  demurrer  fil- 
ed to  the  petition  on  the  ground 
that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The 
case  has  been  submitted  to  this 
Court  upon  that  demurrer.  The 
petition  says,  "  that  the  relator  is, 
and  during  all  the  times  hereafter 
mentioned,  ha£  been  &c."  (reading 
the  petition  at  length.) 

The  demurrer  raises  the  question 
whether  those  facts  warrant  the  re- 
medy asked  for.  It  is  well  known 
that  the  office  of  a  writ  of  mandamus 
is  to  require  something  to  be  done 
in  the  future;  it  is  not  primarily  for 
the  punishmen't  of  any  particular 
past  offense,  but  solely  for  the  pur- 
pose of  having  done  in  the  future 
some  act  which  it  is  the  duty  of  the 
officer  to  perform. 

Section  6741  provides:  "Manda- 
mus is  a.  writ  issued  in  the  name  of 
the  State,  to  an  inferior  tribunal,  a 
corporation,  board,  or  person,  com- 


manding the  performance  of  an  act 
which  the  law  specially  enjoins  as 
a  duty  resulting  from  an  office,  trust, 
or  station."  And  it  is  hejd,  and  of 
course  is  a  matter  of  common 
knowledge  in  the  law,  that  the  writ 
will  not  issue  unless  the  averments 
of  the  petition  for  the  plaintiff  put 
the  respondent  in  default ;  the  peti- 
tion, in  other  words,  must  show  the 
necessity  for  the  issuance  of  the 
writ  in  order  to  get  the  particular 
act  performed,  which  the  party  has 
a  right  to  exact. 

Now,  in  view  of  these  considera- 
tions, does  this  petition  meet  the 
requirements  of  a  petition  for 
mandamus?  I  call  attention 
to  the  fact  that  it  simply  recites 
that  on  one  certain  occasion  in  the 
past  the  Relator  called  upon  the  Au- 
ditor for  the  purpose  of  getting  an 
inspection  of  a  certain  book;  that 
on  certain  other  occasions  in  the 
past  he  was  refuse4  inspection  of 
the  book,  the  County  Commission- 
ers record,  and  that  on  this  particu- 
lar occasion  the  book  was  kept 
under  the  Auditor's  .control  and 
concealed  in  his  office.  Those  are 
the  averments  in  the  petition  upon 
which  the  prayer  for  mandamus  is 
based,  and  there  are  no  others 
stated.  ,It  is  to  be  noticed  in  this 
connection  that  the  petition  does 
not  state  that  the  Auditor  now  re- 
fuses to  allow  this  book  to  be  in- 
spected or  that .  he  says   he  will  in 
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the  future  refuse    to    allow  the  re- 
lator the  chance    to    inspect  it,  or 
that  he  will  keep  it  concealed,  or 
that  that  is  his  purpose,  or  that  he 
claims  any  right  to  do  so,  from 
which  might  follow  the  idea  that  he 
would  do  in  the  future  the  things 
which,    perhaps,     wrongfully,    he 
"did    in     the     past.       But      aver- 
ments    of     this     kind    are    nec- 
essary to   justify  the    issuance  of 
this  writ.     If  any  writ  should  issue 
on  this  petition  orany  remedy  given 
whatever,   it  would  be  simply    in 
punishment  for  an  act,  or  a  certain 
number  of  definite  acts  which  have 
taken  place  ill  the  past.     So,  really, 
the  question   which   is  practically 
discussed  by  counsel  is  hardly  raised 
in  this  case,  that  is,  whether  or  not 
the   Relator  might  go  into  the  Au- 
ditor's office,  and  without  disclosing 
what  he  wanted,  require  the   Audi- 
tor to  allow  him   to  look  at  the 
Commissioners    record.      I    might 
say  that  that   not  being  necessary 
to  our  judgment  in  this  action,  we 
need  not  and  do  hot  pass,  upon   it, 
yet    from     such     discussions     as 
we  have    had,    our    present    idea 
about  the  matter  is  that  it  is  not 
necessary  for  citizens  and  taxpayers 
when   they   want  to  look    at    the 
record  at  the  proper  time  and  under 
the   proper  circumstances,   to  dis- 
close minutely  to  the   Auditor  just 
what  they  want  to  look  at  that  book 
for;  but  if,  as  a  matter  of  fact,  the 


citizen's  approaches  to  the  Auditor 
were  under  such  circumstances  that 
it  was  not  the  Auditor's  duty  to 
gratify  his  curiosity  i  or  he 
was  seeking  the  book  for  an  im- 
proper purpose  or  purposes  for, 
which  the  law  does  not  provide  such 
a  book,  these  woula  be  defensive 
facts  for  the  Auditor.  But  I  say 
that  it  is  a  matter  which  we  don't 
undertake  to  decide,  simply  throw- 
ing this  out  as  our  present  impres- 
sion, not  binding  upon  us  in  case 
the  matter  should  be  presented  again. 
But  because  the  petition  is  not 
rightfully  framed  we  think  the  de- 
murrer should  be  sustained: 

Marshall  &  Hull  for  relator. 

E.  G.  l/ove  for  respondent. 


BRIEFS 
aM  RECORDS. 

We  have  unequaled  facilities  for  doing 
the  most  approved  brief  and  record  work . 
Proofs  are  all  read  by  men  familiar  with 
Legal  terms. 

Our  Ckarcfcs 

are  reasonable  and    we  guarantee   our 
work  to  be  absolutely  correct. 

Your  inquiry  or  order  will  receive 
prompt  attention. 


TOLEDO,  OHIO. 
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DITCHES. 

Applicatlor  for  Relief  Under  Amendment  of 

1891    to  Section  4660  R.  8.     Denied,  •• 

Intrenching   Upon  the    Principle    of 

Ree  Adjudicate. 

(Sixth  Judicinl  Circuit,  S*ndu*kyCouiity.  At 
Chamber*.  Present,  I Iuiik.  C.  S.  Bentley,  P.  J.; 
C.  H.  Scribner,  J.) 

James  Fuller,  plaintiff,  vs  the  Trustees 
of  Townsend  Township, Sandusky  County, 
Ohio,  and  Reuben  Haff,  defendants. 

Bentley,  J. 

The  plaintiff  in  this  case  complains  of 
injustice  inflicted  upon  him,  as  he  says, 
by  the  order  of  the  township  Trustees  of 
Townsend  township,  Sandusky  County, 
in  locating  and  establishing  a  certain 
township  ditch  through  the  lauds  of 
plaintiff  and  others  in  1881,  and  in  the 
apportionment  to  the  plaintiff  of  a  large 
amount  of  said  ditch  to  construct— being 
all  of  the  ditch  through  his  land.  He  al- 
so complains  of  said  action  of  the  Trus- 
tees in  providing  that  said  ditch  should 
be  an  open  one  instead  of  allowing  the 
plaintiff  to  tile  that  portion  of  his  own 
land,  which  tiling  he  says,  he  is  willing 
to  do  and  which  would  be  of  no  injury  to 
Haff  or  the  Trustees  or  to  himself,  while 
the  open  ditch  would  be  an  injury  to  him 
He  also  says  that  the  ditch  as  petitioned 
for  ran  direct  to  a  natural  water  course 
upon  his  land  after  traversing  his  land 
only  about  55  rods,  but  the  Trustees  with- 
out authority  changed  the  route  so  as  to 
reach  the  same  water  course  upon  his 
land  but  at  a' different  point,  after  travers- 
ing upon  his  land  the  two  sides  of  a 
right-angled  triangle  77  rods  and  near  to 
woods  which    would    interfere    with    a 


says  that  he  has  sought  a  remedy  for 
these  matters  heretofore  in  two  actions 
which  were  each  taken  to  the  Supreme 
Court,  in  each  of  which  he  was  unsuccess- 
ful; and  he  says  that  said  former  actions 
were  commenced  and  prosecuted  before 
the  amendment  of  1891  of  R.  S.  Section 
4560,  so  that  although  he  is  bound 
to  admit  that  the  adjudications 
in  those  cases  conclusively  settled  the 
matter  against  him  as  to  any  relief  as 
the  law  then  stood,  yet  said  amendment 
of  1891  making  section.  4491  applicants 
to  township  ditches,  now  gives  courts  of 
equity  jurisdiction  to  award  him  releif 
by  inquiring  into  the  general  justice  of 
the  whole  proceeding  before  the  trustees, 
and,  even  if  there  be  nothing  actually 
erroneous  in  them,  correcting  any  gross 
injustice  and  making  such  order  in  the 
premises  as  shall  be  just  and  equitable. 
He  prays  that  he  may  be  allowed  to 
make  said  direct  tile  ditch,  that  the 
expenses  may  be  reapportioned,  and  that 
the  defendants  may  be  restrained  pend- 
ing this  action  from  selling  the  con- 
struction of  said  open  ditch  through  his 
land,  and  for  general  relief. 

On  the  hearing  before  us  he  offered, 
without  objection,  affidavits  to  the  effect 
that  the  ditch  as  laid  was  of  no  public 
utility ',  of  no  benefit  to  him  or  to  his 
land,  and  these  were  met  by  counter 
affidavits  on  behalf  of  the  defendants. 

We  do  not  think  that  the  amendment 
of  1 89 1  was  intended  to  give  authority 
to  courts  of  equity  to  hear  anew  questions 
which  the  laws  provide  shall  be  sub- 
mitted in  the  first  instance  to  county 
commissioners  and  township  trustees  in 
ditch  proceedings,  upon  its  being  sug- 
gested that  such  inferior  tribunals  have 
come  to  wrong  conclusions  upon  ques- 


ditch  either  tiled  or  open.    The  plaintiff  tions  of  fact.    Whether  a  ditch  will  be 
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conducive  to  public  health  etc.  is  to  be 
submitted  to  the  commissioners  or  trus- 
tees, and,  while  courts  of  error  will 
supervise  if  the  iecord  discloses  affirma- 
tively, as  in  42,  O.  S.  202,  that  an  erro 
neous  construction  of  the  statute  has 
been  followed,  courts  of  equity  will  not, 
ordinarily  at  least,  set  aside  their  con- 
clusions of  fact  upon  such  questions, 
nor  grant  the  right  to  tile  a  ditch  -where 
such  permission  has  been  refused  by 
township  trustees  merely  because  the 
court  might  think  that,  from  the  facts 
disclosed,  the  privilege  or  right  to  tile 
ought  to  have  been  g\  atited. 

The  ditch  proceedings  were  pending  at 
the  time  of  the  adoption  of  the  said 
amendment  of  1891.  This  amendment 
was  not  made  in  terms  to  apply  to  such 
matters  as  should  be  then  pending  or  ex- 
isting,'and  it  is  doubtful  whether  under 
section  79  such  express  provision  would 
not  he  necessary.  But  if  it  might  be  said 
that  said  law  of  1891  provided  a  new  re- 
medy for  parties  who  had  suffered  a  wrong, 
and  that  they  should  be  allowed  its  bene- 
fits  as  though  it  were  an  independent  en- 
actment and  not  an  amendment  to  an  ex- 
isting statute,  still  we  do  not  think  it 
should  be  held  to  apply  to  a  case  like  the 
present,  virtually  reopening  a  controversy 
which  had  long  been  settled  by  the  high- 
est tribunal  of  the  state.  To  apply  it 
here  would  be  to  allow  its  application  in 
a  multitude  of  past  transactions  and  pro- 
ceedings to  the  unsettling  of  -judgments 
and  orders,  which,  certainly,  was  never 
intended.  In  strictness  the  plaintiffs 
petition  is  not  such  as  is  mentioned  in 
section  4560  or  4491  in  defining  the  kinds 
of  action  in  which  the  Court  might  grant 
the  relief  therein  provided  for.  These 
Sections  do  not  allow  interference  with 
the  orders  of  the  trustees  ox  commission- 


ers unless  error  has  so  intervened  in  them 
as  to  warrant  the  Court  in  setting  them 
aside  except  that  "without  finding  such 
error  the  Court  may  correct  any  gross  in- 
justice in  the  apportionment  "  In  this 
case,  any  correction  of  the  apportionment 
in  favor  of  the  plaintiff  would  be  to  order 
that  he  dig  or  pay  for  less,  and  that  other 
parties  dig  or  pay  for  more  of  the  ditch 
as  ordered  constructed  than  is  provid- 
ed in  the  order  of  the  trustees.  Such  a 
correction  by  the  Court,  in  view  of  the 
history  of  the  record  and  the  repeated 
adjudications  in  favor  of  the  defendants 
upon  it,  would  trench  upon  the  principle 
of  res  adjudicata  and  be  finally  futile. 
We  .are  therefore  constrained  to  deny  th- 
application  to  suspend  the  order  dissolv- 
ing said  temporary  injunction. 

We  have  considered  this  matter  as  if 
there  were  no  doubt  as  to  our  jurisdiction, 
but  there  are  no  papers  or  transcripts  be- 
fore us  showing  that  the  order  complain- 
ed of  has  been  actually  appealed  to  tire 
Circuit  Court  and  the  appeal  perfected. 
Doubtless  counsel  are  right  in  the  state- 
ment that  the  appeal  has  been  perfected, 
but  in  strictness  the  papers  should  have 
been  marked  filed  in  the  Circuit  Court 
and  a  certificate  from  its  clerk  should 
have  shown  the  filing  of  the  bond. 

We  do  all  kinds  of 

Legal   Prir\tir\cj 

....  and  do  it  right 

OOO 

Our  prices  are  reasonable 
and  our  motto 
It 


Prort\l>tr\esA 
ahej  Accuracy." 

OOO 


Tie  Toledo  Lejol  lews  Co., 

aai  SUPERIOR  STREET, 
Kaufman  Place. 


TOLEDO  LEGAL  NEWS. 


493 


PARTIES  TO  AN  ACTION. 

(Sixth  Judicial  Circuit— Huron  County.  Ohio, 
April  term,  1894.  Present:  lions.  C.  S.  Rentier, 
P.  J„  C.  11.  Scribner  and  G.  R.  Ha. mem  J.  J.) 

R.  Fcrtcl,  Plaintiff  ra  Error;  vs.  R.  W. 
and  J.  Sampliner,  Partners  etc.,  et  al, 
Defendants  in  Error. 


(Mr.  R,  having  a  stock  of  goods  made  certain 
chattel  mortgage*  to  C  and  other*:  the  several 
mortgagees,    acting    under    the    clause    whirh 

ftrovtded  that  whenever  ther  deemed  it  necessary 
or  their  more  perfect  security  they  might  take 
possession  of  the  goods  took  possession  of  the 
goods:  afterwards  R  made  a  general  assign- 
ment to  S  for  the  benefit  of  creditors:  the 
mortgagees  in  possesion  of  the  goods  then 
made  an  arrangement  with  S,  the  assignee, 
whereby  it  was  agreed  that  he  might  assume 
and  take  possession  of  the  mortgaged  goods,  as 
agent  for  tnc  mortgagees,  for  the  purposes  of 
selling  the  same,  paying  the  mortgages  and 
retaining  any  balance  which  there  might.be  for 
the  benefit  of  the  creditors  of  R.  Subsequently 
other  creditors  commenced  an  action  of  rep.evin. 
making*  the  sssignee  slone  defendant,  and 
replevied  certain  of  the  mortgaged  goods: 
thereupon  the  mortgagees  voluntarily  appeared 
in  said  action  of  replevin,  asked  an'd  obtained 
leave  to  be  made  parties  thereto  and  filed  their 
cross-petitions:  subsequently,  npon  motion 
of  the  plaintiffs  in  replevin,  the  Court  ordered 
the  cross-petitioners  dismissed  as  being  unnkc- 

F.SHAKY     AND  IMPKOPKM   I'AKTIRK.         llRI.D,  That 

such  dismissal  was  error.    Ed.  Lkgai.  News.) 
BENTLeY,  J. 

The  case  of  Fcrtel  against  Sampliner 
and  others,  and  the  case  of  Cohn  against 
Sampliner  and  others  are  two  separate 
proceedings  in  error  prosecuted  to 
reverse  the  judgment  of  the  Court  of 
Common  Pleas  in  a  certain  case  pending 
therein  wherein  Sampliner  and  others 
were  plaintiffs  and  Timothy  R.  Strong, 
as  assignee  of  one  Rich,  and  these  peti- 
tioners in  error  were  parties  defendant. 
The  questions  which  were  rared  in  the 
two  cases  are  substantially  identical, 
*nd  the  cases  were  argued  together  and 
submitted  together  and  will  now  be  dis* 
posed  of  together. 

That  the  record  may  fairly  Vhow  the 
situation  under  which  the  judgment  of 
this  court  is  rendered,  I  will  briefly 
state  what  the  situation  was  in  the  Court 
of  Common  Pleas. 

It  appeared  that  a  Mr.   Rich,   a  mer- 


chant having  a  stock  of  goods,  made  cer- 
tain chattel  mortgages  covering  the 
same,  one  to  Mr.  Fertel  and  one  to  Mr. 
Cohn,  and  others  to  other  parties. 

The  chattel  mortgages  contain  in  the 
stipulations  as  to  the  possession  of  the 
goods  meanwhile, — "that  if  the  debts 
secured  thereby  should  not  be  ■  paid 
according  to  the  terms  recited,  the  mort- 
gagees could  take  possession  of  the 
property  and  sell  and  dispose  of  the  same 
for  the  purpose  of  paying  themselves 
and  render  the  over-plus,  if  any,  to  the 
mortgagor.  They  also  contain  the  other 
usual  stipulations  providing,  in  sub- 
stance, that  in  case  the  mortgagees,  at 
any  time  before  the  debt  became  due, 
deemed  it  necessary  for  their  more  per- 
fect security,  they  might  take  possession 
of  the  goods.  These  several  mortgagees, 
acting  under  this  latter  clause  of  the 
chattel  mortgages,  did  take  possession 
of  the  goods,  and  sometime  after  they 
had  actually  taken  possession ,  Mr.  Rich 
made  an  assignment  to  T.  R.  Strong; 
upon  the  assignment  to  T.  R.  Strong, 
which  was  a  general  assignment  for  the 
benefit  of  the  creditors  of  Mr.  Rich,  the 
mortgagees  in  possession  of  the  goods, 
made  an  arrangement  with  Mr.  Strong 
whereby  it  was  agreed  that  he  might 
assume  and  take  possession,  of  the  goods 
as  the  agent  of  the  mortgagees,  and  that 
he  might  sell  and  dispose  of  them,  and 
out  of  the  proceeds,  after  paying  the 
costs  of  the  sale,  pay  the  mortgagees, 
and  the  balance,  if  any  there  be,  of 
course,  would  remain  in  his  hands  as 
assignee  of  the  creditors  of  Mr.  Rich. 

Thereupon,  under  such  -an  arrange- 
ment, Mr.  Strong  took  possession  of  the 
goods  from  the  mortgagees,  and  while  he 
had  possession  in  that  way,  sometime 
after  that,  Sampliner  and  others  who  are 
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defendants  in  error  here,  began  a  suit  of 
replevin,  making  the  assignee  alone 
defendant,  and  replevied  certain  of  said 
goods  that  were  in  Mr.  Strong's  hands 
as  aforesaid.  The  petition  in  the 
replevin  case  was  the  ordinary  petition 
in  replevin.  It  did  not  set  out  the  details 
in  any  way,  or  the  manner  in  which  Mr. 
Strong  had  come  into  possession  of  the 
goods,  or  how  he  claimed  any  title  to 
them,  if  any  he  did  claim;  nor  how  the 
plaintiff  claimed  title;  but  it  simply  made 
the  general  averment  that  the  plaintiff 
was  the  owner  of  the  goods  and  entitled 
to  immediate  possession  of  them;  that 
they  had  come  into  the  hands  of  Mr. 
Strong  as  the  assignee  of  Mr.  Rich;  that 
the  plaintiffs  had  demanded  them  of 
him  and  that  he  had  refused  to  deliver 
the  goods. 

Thereupon,  they  instituted  this  suit. 
They  gave  their  bond  in  replevin  to  dou- 
ble the  amount  of  the  appraised  value, 
which  was  between  ten  and  eleven  hun- 
dred dollars,  or  perhrps  over  eleven  hun- 
dred dollars,  and  as  it  would  appear, 
took  the  goods  into  their  possession  in 
the  ordinary  way  of  replevin,  after  giv- 
ing bond. 

Thereupon,  while  that  action  of  reple- 
vin was  pending  in  the  Court  of  Com- 
mon Pleas,  these  mortgagees,  not  having 
been  named  as  defendants,  voluntarily 
appeared  before  the  Court  of  Common 
Pleas  representing  that  they  had  an 
interest  in  the  subject  of  the  action,  and 
asked  to  be  made  parties  defendant,  and 
the  Court  of  Common  Pleas  ordered  that 
they  be  made  parties  defendant  and 
allowed  them  to  file  answers  and  cross- 
petitions  in  the  case  in  which  they  did. 
Subsequently,  on  motion  of  the  plaintiffs 
in  replevin*  the  Court  ordered  their 
cross-petitions  dismissed  and  ordered  the 


cross-petitioners  dismissed  out  of  the 
action  as  being  unnecessary  and  impro- 
per parties.  Thereupon  they  took 
exceptions  and  filed  these  actions  in 
error  for  the  purpose  of  reversing  that 
judgment  of  the  Court,  dismissing  them 
out  of  the  replevin  action;  and  that  is  the 
matter  presented  here  for  adjudication, 
that  js,  as  to  whether  the  Court  of  Com- 
mon Pleas  correctly  or  erroneously  ruled 
under  those  circumstances. 

In  behalf  of  the  defendant  in  error,  it 
is  urged  that  whether  the  Court  of  Com- 
mon Pleas  should  allow  other  parties,  as 
these  cross  petitioners,  to  come  into  the 
case  or  not,  was  a  .  matter  of  discretion, 
and  although  he  had  allowed  them  to 
come  in.  yet  the  same  discretion  which 
he  might  exercise  in  allowing  or  refusing 
them  leave  to  come  in  still  existed,  and 
that  with  a  like  exercise  of  discretion,  he 
could  dismiss  them  out  .of  the  case, 
having  once  allowed  them  in.  It  is  .also 
claimed  on  behalf  of  the  defendants  in 
error  that,  as  the  Court  of  Common  Fleas 
simply  ordered  their  cross  petitions  dis- 
missed, ordered  them  dismissed  out  of 
the  action,  and  as  one  paragraph  of  the 
motion  asking  them  to  be  dismissed,  and 
reciting  that  they  had  obtained  this  order 
to  Jbeeome  parties  without  any  notice  to 
the  plaintiffs  in  replevin,  and  without 
any  knowledge  on  their  part,— that  per- 
adventure,  for  all  the  record  shows,  the 
Court  of  Common  Pleas  mav  have  acted 
upon  that  paragraph,  and  simply  dis- 
missed them  because  they  had  surrep- 
tiously  got  into  the  case  as  defendants. 

Now;  first  .disposing  of  these  two 
claims,  we  think  that  the  same  rule  will 
not  apply,  upon  the  application  of"  a 
party  to  be  made  a  defendant,  and  upon 
a  motion  to  discharge  him,  after  he  was 
made  a  party  defendant,— that  even  if  it 
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were  a. matter  of  discretion  in  granting 
the  application  in  the  first  instance,  after 
a  party  has  been  allowed  to  come  in  and 
prepare  a  cross  petition  and  file  it  and 
become  a  party  defendant  to  the  case,  he 
ought  not  to  be  sent  out  of  the  case  by 
order  of  the  Court  without  a  fair  and 
sufficient  reason,  and  that  upon  the  exer- 
cise of  the  mere  discretion  of  the  Court 
of  Common  Pleas,  the .  Court  could  not 
dismiss  him  out  of  the  action. 

As  to  the  other  claim  that,  for  all  the 
record  shows,  the  Court  may  have  acted 
on  account  of  the  want  of  notice,— we 
will  say  that  we  know  of  no  direct 
requirement  whereby  it  is  necessary  for 
a  party  thus  asking  to  be  made  a  party, 
to  give  previous  notice  to  the  other 
party  or  parties  that  may  be  already  in 
the  case.  His  application  is  presented  to 
the  Court  and  it  is  the  Court  that  must 
find  whether  ortiot,  by  the  allegations  that 
he  makes,  or  the  showing  that  he  .makes 
upon  application,  he  is  a  proper  and 
necessary  party  to  come  in,  and  if  the 
Court  orders  him  to  come  in.  or  makes 
an  order  allowing  him  to  come  in,  and 
he  does  come  in,  we  think  the  Court 
would  not  be  justified  iu  dismissing  him 
from  the  action  for  the  mere  reason  that 
he  did  not  give  previous  notice  which 
was  not  directly  required,  there  being  no 
allegation  of  the  want  of  good  faith  in 
the  matter,  and  no  suggestion  of  any 
fraudulent  creeping  into  the  case,  or 
interloping  in  it  other  than  that 

The  Court  of  Common  Pleas  in  its 
entry  in  this  case,  did  not  place  its  ruling 
upon  the  ground  of  a  want  cf  notice,  but 
found  in  so  many  words  that,  in  its  judg- 
ment, that  these  cross  petitioners  were 
unnecessary  and  improper  parties.  So 
that  we  must  presnme  that  the  order  was 
not  based  upon  want  of  notice.     The 


judgment  of  the  Court  of  Common  Pleas 
was  that  they  were  unnecessary  and 
improper  parties. 

This  matter  is  seemingly  comparatively 
simple,  yet  it  may  be  precisely  iu  line 
with  questions  of  property  that  arc  very 
important,  as  they  bring  into  view  the 
whole  scope  of  the  administration  of  the 
statute  regarding  assignments  of  insol- 
vent debtors. 

It  must  be  supposed  that  the  Court  of 
Common  Pleas  in  dismissing  these 
parties  out  of  the  action,  held  that  not* 
withstanding  the  facts  that  I  have 
already  narrated  being  shown  by  their 
answers  and  cross  petitions,  nevertheless, 
the  assignee  in  insolvency  must  be  said 
to  represent  them  in  every  claim  that 
they  could  make  properly  in  a  replevin 
suit,  and  to  represent  them  so  thoroughly 
that  his  representation  should  be  deemed 
exclusive,  so  that  any  act  on  their  part 
as  parties  would  be  utterly  unnecessary. 

Of  course,  the  Court  could  not  have 
proceeded  upon  the  idea  that  the  cross 
petitioners  showed  no  interest  in  the 
subject  of  the  action,  because  they  had 
set.  up  their  mortgages  and  that  they 
were  in  dispute,  and  we  must  suppose 
that  they  were  in  ]  jssession  just  as  they 
allege;  prima  facie \  they  exhibit  a  most 
vital  interest  in  the  subject  of  the  action, 
namely,  the  goods  replevied. 

Now,  it  is  true  that  upon  the  assump- 
tion that  the  assignee  did  represent  these 
parties,  they  were  improper  and  unneces- 
sary parties  to  the  action?  We  think  it 
does  not  follow  necessarily,  and  the  case 
in  the  14th,  Ohio  State  beginning  on 
page  200,—  The  Union  Bank  at  Afassit- 
Ion  to,  Phillip  V.  Bell  and  others, 
decides  thjs  matter  the  other  way.  On 
page  211,  I  read: 
"In  the  case  before  us,  the  defendants, 
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who  answer  and  set  up  the  usury,  are 
judgment  creditors;  but  as  their  judg- 
ments were  obtained  subsequent  to  the 
execution  of  th«  conveyance  in  trust  for 
the  benefit  of  creditors,  there  was  no  title 
remaining  in  the  mortgagor  on  which  a 
judgment  lien  could  attach;  and  therefore, 
if  these  defendants  have  a  right.to  set  up 
the  defense  of  usury,  it  is  in  virtue  of 
their  being  creditors  simply,  and  benefi- 
ciaries under  the  deed  of  trust. 

"And  we  think  they  have  such  right." 
(This  was  an  assignment  in  insolvency.) 
"That  the  trustees  uuder  the  deed  of  trust, 
might  set  up  this  defense  is  clear.  But 
they  are  mere  trustees.  They  hav* 
themselves  no  personal  interest  in  this 
controversy.  The  real  and  substantial 
interests  involved  are  in  the  cestues 
que  trust  whom  they  are  entitled 
to  represent,  and  to  whose 
benefit  the  defense,  if  made  by  the 
trustees  must  endure.  But  the  trustees 
in  this  case  have  failed  to  answer,  and 
thrown  the  burden  of  the  defense  upon 
the  creditors  whom  they  represent.  We 
can  see  no  reason  why  those  creditors 
should  not  be  permitted  directly  to  make 
any  defense  which  the  trustees  might 
make  for  their  benefit.  Section  thirty- 
five  of  the  code  of  ciyil  procedure  pro- 
vides, that  'any  person  may  be  made  a 
defendant,  who  has  or  claims  an  interest 
in  the  controversy,  adverse  to  the  plaint- 
iff. '  These  creditors  have  an  interest  in 
the  controversy  adverse  to  the  plaintiff; 
they  are,  therefore,  proper  parties  defend- 
ant as  an  idle  ceremony  merely,  and  that 
being  such  parties,  they  may  not  avail 
themselves  directly  of  a  defense  which 
would  be  available  for  their  benefit  if 
made  indirectly  through  their  trustees, 
eems  to  us  to  be  wholly  inadmissible/' 
It  is  very  certain  that  if  this  subject  of 


the  action  Was  real  estate,  and  Jhese 
parties  had  mortgages  on  the  real  estate, 
they  would  not  only  be  proper,  but  neces- 
sary parties  in  a  Court  seeking  to  deal 
with  it,  or  to  subject  it  to  sale.  But  they 
certainly  had  an  interest  in  this  personal 
property  and,  but  for  the  assignment, 
they  may  have  gone  into  a  Court  of  equity 
for  foreclosure  of  their  mortgages  and 
have  made  any  party  claiming  any  title 
or  interest  in  the  goods,  a  party  defendant. 

There  are  various  considerations  that 
arise  and  indicate  that  not  only  may 
parties,  standing  in  the  relation  these 
parties  did  to  the  goods,  be  proper  parties,  • 
but  it  would  seem  that  the  propriety  of 
theifc  being  parties  arise  almost  to  a 
necessity  in  one  view  of  the  case.  The 
plaintiffs  come  here  claiming  that  Mr. 
Rich,  the  assignor,  obtained  goods  from 
the  plaintiffs  by  fraudulent  representa- 
tions under  such  circumstances  that  the 
sale  was  voidable,  and  exercising  the  op- 
tion of  avoiding  it,  they  brought  this  re- 
plevin suit. 

If  that  is  so,  of  course;  there  was  in  Mr. 
Rich,  as  against  everybody  up  to  the  time  - 
of  the  replevin,  at  least,  a  little  to  those 
goods, 'and  the  plaintiffs,  although  de- 
frauded of  them,  may  have  seen  fit  to 
waive  their  objection  on  the  ground  of 
fraud  and  to  have  held  him  upon  the 
contract.  It  was  for  them  to  say,  under 
the  circuni stances  between  them  and 
Rich,  whether  or  not  they  should  rescind 
the  sale,  or  whether  they  should  let  it 
stand  and  have  their  action  for  the  pur- 
chase price,  whatever  that  was. 

Now;  when  they  bring  this  replevin  ac- 
tion for  them  and  make  the  assignee  a 
party,  supposing  that  upon  the  trial,  they 
should  show  the  truth  of  these  claims 
that  they  make  against  him,  namely  that 
the  title  obtained  by  Mr.  Rich  in  the  first 
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place  was  a  voidable  title;  that  he  had 
obtained  these  goods  by  fraud,  it  would 
result  from  that,  if  a  jury  found  that  fact 
to  exist,  as  against  Mr.  Rich%  or  as  against 
his  assignee  for  the  benefit  of  creditors,  the 
plaintiffs  would  prevail  as  to  all  of  the 
goods,  so  that  if  the  jury  should  be  called 
upon  to  assess  anything  iu  favor  of  the 
defendant,  it  must  rest  wholly  upon  such 
rights  as  the  chattel  mortgagees  might 
have  as  innocent  purchasers  to  a  portion 
of  the  goods. 

Conceive  a  case  of  that  kind  to  be  given  ! 


to  deal  with  all  of  these  questions,  and 
the  measure  of  damages  which  the  jury 
must  award  to  the  assignee,  or  whomever 
was  the  beneficiary, — the  verdict  of  the 
jury  for  the  defendant's  damages,  would 
have  to  be  determined  by  the  rights  which 
the  mortgagees  alone  had  acquired,— 
rights  which  never  did  conic  to  Mr.  Rich 
in  such  a  way  that  he  could  enforce 
them  as  against  the  plaintiff's  rights. 
and  which  his  assignee  in  insolvency 
could  not,  as  such,  enforce  against  them. 
The  assignee   in  iusolveucy,  being  the 


to  a  jury,  and  the  Court  comes  to  charge !  ^c  defendant  in  the  replevin  suit  orig- 
the   jury;    the  judge    must    necessarily 
charge  that  if  the  jury  find  that  the  title 
was    fraudulently  obtained,   they  could  j 


iually,  did  not  set  up  these  matters  of 
the  mortgages;  did  not  allege  that,  what- 
ever may   have-  been  the   original   con- 


not  find  anything  in  favor  of  Rich  and  j  *»ctt  those  goods  had  been  mortgaged 
could  assess  no  damages  in  favor  of  his  j  to  innocent  purchasers,— the  mortgagees 
assignee  merely  as  such,— merely  as  hold-  j  of  Mr.  Rich;  but  he  simply  set  up  a  gen- 
iug  the  property  that  Rich  once  had.  But  j  eral  denial  except  admitting  generally 
he  would  have  to  deal  with  the  other  pos-  j  *"«*  «e  w*  the  assignee  in  insolvency  of 
sible  phases  of  the  question  for  peradyen-  J  Mn  R*c»- 

t ure,  the  jury  might  find  that,  notwith- I  It  is  possible  that,  under  the  holdings  of 
standing  the  fraudulent  purchase,  the  ]  the  supreme  court,  that  answer  is  sufli- 
mortgagees  were  purchasers  in  good  faith,  j  cient  to  let  in  any  kind  of  testimony  that 
and  under  such  circumstances  that  reple-  would  defeat  the  plaintiffs  in  their  title 
vin  could  not  prevail  against  their  mort-  j  to  the  goods,  either  in  whole  or  iu  part: 
gages.  Somebody  must  set  that  up,  and  i  but.  even  if  that  is  true  as  a  strict  matter 
if  the  assignee  alone  were  in  the  action,  J  of  law,  it  will  be  seen  that  the  assignee 
he  alone  must  have  a  judgment,  not  fori  as  such,  would  have  very  little  interest  in 
the  value  of  the  goods,  but  for  the  value '  making  that  sort  of  a  defense,  after  all 
of  such  portion  of  the  goods  as  were 
covered  !>}•  the  mortgage,  and  that,  not 
for  the  full  value  of  the  goods,  but  only 
to  the  extent  of  the  amount  unpaid  on 
the  mortgages.  Supposing  that  there 
were  three  mortgages,  and  as  to   two  of 


possibility  of  his  getting  out  any  goods  for 
the  creditors  had  faded  away.  And  so, 
in  view  of  that  passible  juncture  of 
affairs,  it  would  seem  to  us  to  be  exceed- 
ingly appropriate  that  these  parties,— 
j  these  mortgagees,  should  be  allowed  to 
them,    the    mortgagees    were    innocent !  make  that  defense. 

purchasers  for  value,  and  as  to  the  third  i  Supposing,  iu  the  case  I  have  men- 
one  the  mortgage  had  been  taken  under  ;  tioned,  the  jury  should  bring  iu  a  verdict, 
such  circumstances  that  the  mortgagee  say,  of  a  thousand  dollars,  iu  favor  of  the 
could  not  make  out  his  claim  of  being  an  |  defendant  assignee;  by  the  very  necessity 
innoceut  purchaser;  the  Court  would  have  j  of  the  case,  he  would   not   know  how  to 
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distribute  that,  and  the  probate  court 
would  not  know  how  to  distribute  that  as 
between  the  mortgagees,  unless  the  jury 
should  designate  on  account  of  which 
mortgage  they  allowed  that,  and  whether 
they  allowed  it  by  virtue  of  any  mortgage, 
or  simply  found  generally  against  the 
plaintiffs,  so  that  the  verdict  of  the  jury 
must  necessarily  be  special  to  work  out 
any  kind  of  justice  in  the  case,  and  no 
person  would  have  such  vital  interest  to 
see  that  the  jury  were  properly  instructed 
in  that  regard,  as  to  the  special  findings 
they  should  make,  as  to  those  mortgagees. 

As  to  the  propriety  of  allowing  these 
parties  to  be  made  parties  defendant,  the 
provisions  of  the  code  are  pretty  sweep- 
ing; for  instance,  section  5014  provides, 
"In  an  action  for  the  recovery  of  real  or 
personal  property,  a  •person  claiming  an 
interest  in  the  property  may,  on  his  ap- 
plication, be  made  a  party." 

Here  are  parties  that  certainly  have  an 
Interest  in  these  goods.  This  is  an  action 
for  the  recovery  of  personal  property, 
and  it  is  provided  in  section  4994  that, 
•"The  rule  prescribed  in  the  preceding 
section  may  be  so  applied,  when  a  per- 
son forfeits  his  bond,  or  renders  his  sure- 
ties liable,  that  any  person  injured  there- 
by, or  who  is  by  law  entitled  to  the  bene- 
jfit  of  the  security,  may  bring  an  action 
thereon,  in  his  own  name,  against  the 
person  and  his  sureties,  to  recover  the 
amount  to  which  he  is  entitled  by  reason 
of  the  delinquency,  which  action  may  be 
prosecuted  on  a  certified  copy  of  the 
bond."  That  is,  when  these  plaintiffs  in 
replevin  gave  their  bond  in  replevin, 
they  gave  it  under  all  the  provisions  of 
the  statute  bearing  upon  the  subject,  if 
the  provisions  of  the  statute  would  allow 
parties  other  than  the  mere  nominal 
defendants  to  enforce  it,  as  being  inter- 


ested in  it,  it  is  shown  that  it  might  be 
that  these  cross  petitioners  would  have  a 
vital  interest  after  a  verdict  of  the  jury 
in  the  amount  of  the  bond. 

It  is  not  to  be  supposed,  we  think,  that 
the  court  of  common  -  pleas  dismissed 
these  parties  out  of  the  action  because 
their  rights  were  not  in  jeopardy  in  any 
way,  in  it;  but  that,  being  out  of  the 
action,  they  were  perfectly  free  to  go  and 
replevin  the  property  themselves.  We 
can  hardly  think  that  was  the  reason 
upon  which  the  order  was  made.  And 
upon  this  other  motion,  section  5006  pro- 
vides that,  (*Any  person  may  be  made  a 
defendant  who  has  or  claims  an  interest 
in  the  controversy  adverse  to  the  plain- 
ift,  or  who  is  a  necessary  party  to  a  cora^ 
plete  determination  or  settlement  of  a 
question  involved  therein. 

These  are  the  general  provisions  as  to 
which  section  5014  is  more  specific. 
This  applies  generally  to  all  actions  and 
the  other  section  applies  specially  to 
actions  for  the  recovery  of  personal 
property. 

Section  5013:  "The  court  may 
determine  any  controversy  between 
parties  before  it,  when  it  can 
be  done  without  prejudice  to 
the  rights  of  others*  or  by  saving  their 
rights;  but  when  a  determination  of  the 
controversy  can  not  be  had  without  the 
presence  of  other  parties,  the  Court  may 
order  them  to  be  brought  in,  or  dismiss 
the  action  without  prejudice." 

I  have  already  discussed  how  difficult 
it  would  be  at  least  for  the  Court  to  mete 
out  general  justice  to  all  parties  who  had 
any  interest  in  this  case  in  replevin,  that 
is,  to  complete  final  adjudication  in  the 
Court  of  Common  Pleas,  without  the 
presence  of  these  parties  here.  Section 
5005  provides,  that  "all  persons  having 
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-  an  interest  in  the  suhiect  of  the  action, 
arid  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  as 
otherwise  provided. " 

In  section  5016.  it  is  provided  that, 
"upon  affidavit  of  a  defendant  before 
answer,  in  an  action  upon  .contract,  or 
for  the  recovery  of  personal  property, 
that  a  third  party,  without  collusion  with 
him,  has  or  makes  a  claim  to  the  subject 
of  the  action,  and  that  he  is  ready  to  pay 
or  dispose  of  the  same  as  the  Court  may 
direct,  the  Court  may  make  an  order  for 
the  safe  keeping,  or  for  the  payment  or 
deposit  in  Court  of  the  subject  of  the 
action,  or  the  delivery  thereof  to  such 
person  as  it  may  direct,  and  also  an  order 
requiring  such  third  party  to  appear  in  a 
reasonable  time,  and  maintain  or  relin- 
quish his  claim  against  the  defendant." 

It  will  be  seen  from  these  various  sec- 
tions and  others  that  might  be  cited,  that 
it  was  the  idea  of  the  makers  of  the  code 
to  adjudicate  in  one  action  the  rights  of 
all  parties  in  the  subject  of  the  action,  so 
far  as  it  could  be  properlv  done;  so  that 
we  think  there  was  ample  power  to  allow 
these  parties  to  come  in,  and  under  the 
direct  provisions  of  the  code,  they  were 
proper  parties,  and  the  considerations  to 
which  I  have  already  alluded  would  seem 
to  indicate  that  the  propriety,  as  I  have 
said,  amounts  almost  to  a  matter  of  neces- 
sity, and  it  would  be  sanctioned  by  this 
case  in  the  14th  Ohio  State  which  I  have 
cited. 

All  that  proceeds  upon  the  idea,  so  far 
as  I  have  discussed  it,  that  the  assignee 
in  insolvency  does  in  fact,  or  might  in 
fact,  represent  every  interest  here,  of 
these  mortgagees;  and  that  their  interest 
under  these  circumstances  had  passed 
over  to  the  assignee.  Where  the  assignee 
takes  the   title  and    the   possession    of 


property  immediately  from  the  assignor, 
then  the  lien  holders  upon  the  property 
must  seek  their  remedy  through  the  as- 
signee and  the  orders  of  the  Probate 
Court  which  directs  him.  But  there  is  no 
direct  holding  as  to  the  rights  of  mort- 
gagees of  personal  property  who  have 
actually  assumed  possession,  or  are  in 
possession  before  the  assignment. 

It  may  be  said  here,  that  whatever  their 
rights  may  have  been,  if  they  had  simply 
held  on  to  the  possession  in  defiance  of  the 
application  of  the  assignee  to  be  allowed 
possession,  in  this  particular  case,  they 
allowed  the  assignee,  the  person  who  was 
in  fact  assignee,  to  go  into  possession  of 
the  goods,  although  they  say  it  was  by 
some  arrangement  by  which  he  became 
their  agent.  It  is  a  subject  for  thought 
whether  it  is  not  an  unfortunate  position 
for  the  one  man  to  occupy;  possibly  the 
different  interests  may  become  antagon- 
istic. There  is  ground  for  argument  that 
where  mortgagees  have  thus  allowed  the 
assignee  to  come  into  possession,  no  mat- 
ter under  what  general  arrangement,  if 
they  made  any  arrangement  whereby  his 
title  and  the  possession  were  allowed  to 
merge,  the  matter  is  to  be  disposed  of 
exactly  as  if  they  had  not  taken  posses- 
sion beforehand  and  he  had  taken  pos- 
session generally  as  assignee.  I  say, 
without  deciding  that  question,  it  is  a 
matter  that  would  warrant  argument  on 
both  sides  and  it  shows  that  it  should 
have  the  consideration  of  the  Court  with 
all  parties  in  interest  before  it. 

Suppose  it  be  held  finally  that  the  as- 
signee did  not  in  the  circumstances,  rep- 
resent the  prior  mortgagees;  quite  likely 
the  claim  might  be  made  in  the  Court  of 
Common  Pleas  that  he  simply  took  such 
title  as  Rich  had,  and  had  not  the  power 
to  represent  the  rights  which  the  mort- 
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gagces  had,  and  which  had  accrued  to 
them  by  reason  of  the  acts  lately  anterior 
to  his  appointment. 

I  do  not  say  that  that  argument  would 
prevail,  but  it  is  an  argument  still,  and 
besrs  upon  the  propriety  of  allowing 
these  parties  to  remain  in  the  Court  of 
Common  Pleas  and  make  their  fight. 

And  now,  over  and  beyond  all  these 
claims,  there  is  another  view  that  might 
be  taken  of  a  case  of  this  kind,  which  I 
will  now  endeavor  to  present.  Supposing 
that  the  law  of  Ohio  regarding  the  as- 
signment of  personal  property  were  now 
such  that  when  the  owner  of  property 
makes  a  chattel  mortgage,  even  if  the 
mortgagee  comes*  into  possession  before 
the  mortgagor  assigns,  but  lie  assigns  be- 
fore the  mortgagee  has  reduced  the  prop- 
erty to  money  and  paid  himself;  suppose 
the  law  should  beheld  to  meau  that  the 
assignee  had,  in  fact,  the  right  to  the 
possession ,  even  as  against  the  mortga- 
gees, the  right  of  demanding  it  of  them 
and  compelling  them  to  yield  it  up;  that 
is,  suppose  that  the  whole  scheme  of  the 
statute  should  be  held  to  mean  that 
when  personal  property  is  assigned  gener- 
ally for  the  benefit  of  creditors,  the  as- 
signee immediately  represents  all  partit  s; 
that  upon  his  acceptance  of  the  assign- 
ment, the  whole  property  of  the  assignor 
comes  into  the  custody  and  jurisdiction 
of  the  Court,  itself  presiding  over  the  mat- 
ter of  this  assignment;  then  the  effect 
would  be  that  the  tnortgagees  must  take 
their  mortgages  with  reference  to  the 
statute.  The  terms  of  the  statute  would 
enter  into  them  and  become  a  part  of 
them.'  So,  if  they  were  to  have  any 
actual  possession,  as  in  this  case,  they 
might  be  compelled  to  turn  it  over  to 
the  assignee,  because  if  held  so,  the 
property  being  in  the  custody  of  the  law, 


tli  e  law  pointing  out  that  it  should  be  re- 
duced to  money  by  the  agency  of  the  as- 
signee, that  method  must  be  followed. 

If  that  were  the  view  of  the  case,  it 
would  probably  follow  that  the  parties 
who  claimed  that  the  goods  were  held  by 
the  assignor  by  a  voidable  title,  and  who 
sought  to  replevin  them,  wonld  not  be 
allowed  to  institute  an  ordinary  action  in 
replevin  and  take  them  from  the  posses- 
sion of  the  assignee  thus  pointed  out,  but 
must  seek  his  remedy  in  an  application 
to  the  probate  court  which  had  juris- 
diction of  the  goods  and  their  disposition 
to  have  the  sale  rescinded  and  their  pos- 
session restored.  If  that  were  so,  if  he 
were  not  allowed  legally  to  .prosecute  an- 
action  in  replevin,  but  must  go  into  pro- 
bate court  and  seek  his  remedy,  if  he  did 
begin  an  action  in  the  court  of  common 
pleas,  notwithstanding  that,  it  would '  be 
of  exceeding  importance  that  some  per- 
son shouid  intervene  in  the  court  of  com- 
mon pleas,  and  apprise  that  court  of  the 
facts  under  which  this  replevin  suit  was 
instituted  so  that  it  might  make  an  order 
forbidding  the  delivery  of  the  goods  by 
the  sheriff  to  the  plaintiff  in  the  ordinary 
way;  or  that,  being  apprised  of  the  facts,  it 
might  order  the  sheriff  to  hold  the  goods 
until  proper  application  could  be  made  to 
the  probate  court  for  the  appropriate  re- 
medy. In  such  a  case,  where  a  party  had 
interfered  with  goods  in  the  possession  and 
legal  custody  of  the  law,  as  administered 
by  the  probate  court,— if  that  were  the 
law, — then  the  only  pleadings  that  would 
apprise  the  court  of  common  pleas  of  this 
situation  of  affairs  in  this  particular  case 
were  the  very  cross  petitions  which  were 
stricken  from  the  files  thus  leaving  no 
pleading  in  the  court  of  common  pleas- 
showing  the  facts. 
I     Without,  deciding  that  this  is  the  law  of 
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the  cas  or  whether  it  is  or  not,  bat  see- 
ing that  possibly  it  might  be  the  law  in 
the  case,  the  suggestion  bears  upon  the 
question  here.  The  supreme  couit  of 
Illinois  in  more  than  one  case,  especially 
in  the  1 15  Illinois,  page  220,  directly  hold: 

"After  the  county  court  has  once  ac- 
quired jurisdiction  of  the  estate  of  an 
assigning  debtor,  he  and  the  assignee 
and  all  other  persons  having  an  interest 
in  or  upon  the  estate,  are  subject  alike  to 
the  judgment  of  that  court;  and  a 
claimant  of  any  property  assigned  for  the 
benefit  of  creditors  will  not  be  allowed  to 
take  the  same  from  the  assignee  by  a 
writ  of  replevin  from  another  court,  but 
he  may  present  his  claim  to  the  county 
court,  which  is  authorized  to  call  a  jury 
to  try  the  right  of  property.1  * 

I  read  from  the  opinion  of  the  court  on 
page  224: 

"It  is  true  that  the  right  and  power  of 
a  failing  debtor  to  pass  the  title  of  his 
effects  to  an  assignee  remain  as  they  did 
before  the  statute,  but  this  is  all.  The 
power  to  control  the  disposition  and 
beneficial  enjoyment'  of  his  property 
upon  such  transfer  of  the  title  is  essen- 
tially different  from  what  it  was  before 
the  statute.  Prior  to  its  adoption  the 
insolvent  debtor  could  distribute  his 
property  among  his  creditors  just  as  he 
pleased.  If  there  was  not  sufficient  to 
pay  all,  he  might  direct  the  whole  of 
one's  claim  to  be  paid  and  only  half  of 
others,  or  he  might  prefer  the  claim  of  a 
single  creditor  to  the  exclusion  of  all  the 
others,  and  the  assignee  would  be  bound 
to  carry  out  his  directions.  .  Then  the 
county  court  had  nothing  to  do  with  the 
assignee,  or  the  effects  in  his  hands  as 
such  assignee.  Such  is  not  the  case  now. 
The  statute  has  wrought  a  radical  change 
in  the  law  in  these  and  other  respects. 


All  voluntary  assignments  for  the  benefit 
of  creditors  now  stand  oft  the  same  foot- 
ing. The  effects  of  the  assignor  must  in 
all  cases  be  distributed  ratably  among 
his  creditors,  and  any  provisions  in  the 
deed  of  assignment  directing  otherwise 
will  be  inoperative  and  void." 

On  page  227,  after  going  through  and 
citing  the  statutes  of  the  State  of  Illinois 
which  in  fact,  seem  to  be  very  similar  to 
our  own,  the  court  says: 

"The  careful  consideration  of  the  sev- 
eral sections  constituting  the  above  act, 
particularly  the  7th  and  last,  will  leave 
but  little,  if  any,  doubt  in  our  minds  that 
it  is  essentially,  in  its  framework  and 
detail,  a  general  insolvent  law,  and  that 
it  was  so  intended  by  the  legislature. 
By  its  provisions  ' .  new  and  special,  juris- 
diction was  created  and  conferred  upon 
the  county  courts  of  the  state,  in  the 
exercise  of  which  it  is  manifest  they 
would,  to  say  the  least  of  it,  be  greatly 
embarassed  if  any  interference  by  other 
tribunals  .  were  permitted,  where  the 
jurisdiction  has  once  attached.  Indeed 
to  permit  such  interference  would  prac- 
tically defeat  the  cheif  object  of  the 
statute,  namely,  to  provide  a  convenient, 
expeditious  and  inexpensive  tribunal 
through  the  instrumentality  of  which  an 
insolvent  debtor  may  make,  an  entirely 
equitable  distribution  of  his  effects 
among  his  creditors.  If  after  the  juris- 
diction of  the  county  court  has  attached 
third  parties,  having  real  or  pretended 
claims  to  or  upon  trust  estates  were  per- 
mitted, by  means  of  process  issued  out  of 
other  courts,  to  take  possession  of  the 
property  in  the  hands ,  of  the  assignee, 
for  the  purpose  of  litigation  in  such  other 
courts,  the  county  court  by  this  means 
might  be  deprived  of  its  jurisdiction  alto- 
gether.   In  any  eyent  it  w.mld  necessarily 
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so  retard  and  embarass  proceedings  in  the 
county  court  that  it  would  be  impossible 
to  administer  the  estate  in  the  manner  or 
within  the  time  prescribed  by  the  act,  and 
to  that  extent  would  render  the  statute 
inoperative  A  construction  leading  to 
that  resut  ought  not  to  be  adopted.  To 
give  tli  e  statute  practical  effect  in  all  its 
provisions,  would  fully  constrain  us  to 
hold,  as  we  do,  that  upon  the  making, 
filing  and  recording  of  an  assignment, 
with  the  lists  and  schedules  annexed,  the 
county  court  wherin  such  assignment  is 
filed  and  recorded,  in  its  character  as  an 
insolvent  debtors  court  by  operation  of 
law  at  once  acquires  jurisdiction  over 
and  takes  possession  of  all  the  property 
and  estate  embraced  within  the  assign- 
ment, subject,  of  course,  to  all  prior  liens 
or  claims  that  other  parties  may  have  to 
or  upon  it.  The  fact  that  the  legal  title 
is  in  the  assignee  and  that  he  acquired  it 
by  the  voluntary  act  of  the  assigning 
debtor,  makes  no  difference  in  this 
respect.  As  a  valid  assignment  can  now 
only  be  made  under  the  statute,  and 
when  so  made  must  be  administered  and 
disiributed  substantially  in  conformity 
with  its  provisions,  it  is  a  matter  of  little, 
if  any,  consequence  as  to  just  where  the 
legal  title  is  or  by  what  method  it  was 
acquired,  except  so  far  as  it  effects  the 
jurisdiction  of  the  court.  The  assignee, 
the  insolvent  debtor  and  all  persons 
claiming  an  interest  in  or  upon  the  fund, 
are  subject  alike  to  the  summary  juris- 
diction of  the  court,  and  whatever  rights, 
real  oij  supposed,  with  respect  to  the 
fund  must  primarily  be  litigated  therein, 
and  that  there  may  be  no  failure  of  jus- 
tice, the  act,  as  we  have  already  seen, 
clothes  the  court  with  power,  when  in  its 
judgment  the  exigencies  of  the  case 
require  it,  to  order  a  trial  by  jury. 
While  the  legal  title  to  the  fund  is  in  the 


assignee,  the  possession  of  it,  as  we  have 
just  seen,  is  in  the  court,  and  the  as- 
signee's relation  to  the  court  is  anal- 
agous,  in  some  respects,  to  that  of  a 
receiver,  or  of  an  assignee  in  bankruptcy. 
If  effect  is  to  be  given  to  these  general 
principles,  and  the  statute  is  to  receive  a 
construction  which  will  effectuate  the 
objects  and  purposes  of  the  legislature  in 
adopting  h,  it  is  clear  there  was  no  right 
to  replevy  the  goods  in  question,  as  was 
sought  to  be  done.  (103  Ills.  329:  7 
Blatch.  18. )" 

The  Supreme  Court  of  Ohio  to  be  sure 
has  never  gone  to  that  length,  but  it  will 
be  seen  that  if  the  whole  controversy 
may  be  drawn  in  the  replevin  suit  to  the 
Court  of  Common  Pleas,  the  whole  ad- 
ministration of  these  assignments  might 
be  taketi  out  of  the  Probate  Court  where 
the  statute  has  put  it  and  be  brought  into 
the  Court  of  Common  Pleas. 

As  I  have  before  said  we  do  not  hold 
that  the  views  expressed  by  the  Illinois 
Court  should  be  adopted  as  the  law  in 
this  case,  but  it  is  a  view  of  the  matter 
which  might  be  presented;  and  in  view  of 
all  the  reasons  which  we  have  discussed, 
it  seems  clear  to  us  that  it  was  proper  and 
in  fact,  necessary  to  allow  these  parties 
having  specific  liens  upon  those  goods, 
being  already  in  Court  of  Common  Iflcas, 
to  remain  as  cross-petitioners  therein,  and 
so  to  be  in  a  situation  to  aid  the  Court 
finally  in  disposing  of  the  case.  For 
these  reasons,  we  think  the  Court  of 
Common  Pleas  may  be  said  to  have  erred 
in  dismissing  the  cross-petitioners  from 
the  case;  therefore,  it  is  ordered  in  each 
of  these  cases,  that  the  judgment  of  the 
Conrt  of  Common  Pleas  be  reversed  and 
the  case  will  be  remanded  to  the  Court  of 
Common  Pleas  for  further  proceedings. 

Stewart  &  Rowley,  for  plaintiffs  in  er- 
ror. 

J.  H.  Sampliner,  L.  C.  Laylin  and  C. 
H.  Stewart,  for  defendants  in  error. 
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SERVICES   OF    MARRIED 
WOMAN. 

Wh««   Compensation  for  8uch   Banrlcas  l» 
a  Wife's  Own  Property. 


(Sepreme  Court  of  New  York.  General  Term, 
First  Department,  June,  1894.  Present:  Hone, 
Morgan  J.  O'Brien,  P.  J.;  David  L.  KolJett  and 
Alton  B.  Parker,  J.  J.) 


Louisa  Stokes,  appellant,  vs  Laura 
Pease,  as  executrir  of  Mary  Ann  Banks, 
deceased,  respondent  Appeal  from  'a 
judgment  entered  on  a  report  of  a  referee, 
dismissing  the  daim,  with  costs. 

T.  McCants  Stewart,  for  appellant. 

William  B.  Wyatt,  for  respondent. 
FOLLBTT,  J. 

Since  some  time  anterior  to  February 
ist,  1885,  the  plaintiff  has  been  a  married 
woman,  residing  with  her  husband  at  No. 
125  West  Twenty-seventh  street.  Mrs. 
Mary  Ann  Banks,  a  widow,  and  the  plain- 
tiff were  sisters.  For  many  years  prior 
to  her  death  Mrs.  Banks  was  a  paralytic 
and  unable  to  care  for  herself.  From 
February  1st,  1888,  until  August  1st,  1891, 
three  years  and  six  months,  she  was  cared 
for  by  the  plaintiff,  as  a  member  of  her 
family,  at  No,  125  West  Twenty-seventh 
street,  under  an  agreement  made  with 
the  plaintiff  that  she  would  give  and  de- 
vise her  property  to  the  plaintiff.  April 
15th,  1893,  Mrs.  Banks  died,  leaving  a 
will,  which  was  probated  June  2nd,  1893, 
and  letters  testamentary  thereon  were 
issued  to  the  defendant.  Testatrix  left 
an  estate  of  $1,800.  On  the  16th  of  June, 
1893,  the  plaintiff  presented  a  claim  for 
twenty  dollars  a  week  for  her  services  as 
nurse  from  February  ist,  1891,  which 
was  rejected4  and  the  claim  was  referred, 
pursuant  to  the  statute.  There  is  no  dis- 
pute about  the  facts  of  the  case.  It  was 
proved  that  the  testatrix  agreed  with  this 


plaintiff  to  compensate  her  for  her  care 
by  bequeathing  to  her  her  property. 
That  the  care  was  rendered  is  conceded, 
together  with  the  met  that  nothing  has 
been  paid  therefor,  and  that  the  testatrix 
bequeathed  no  part  of  her  estate  to  the 
plaintiff.  The  referree  dismissed  the 
claim  and  ordered  a  judgment  against 
the  plaintiff  upon  the  theory  that  *he,  be- 
ing a  married  woman,  her  services  be- 
longed to  her  husband,  and  that  they 
could  not  he  recovered  in  her  own  name. 
In  this,  under  the  facts  proved,  we  think 
he  erred. 

Section  2  of  chapter  90,  Laws  i860, 
provides:  "Section  2.  A  married  woman 
may  bargain,  sell,  assign  and  transfer  her 
separate  personal  property,  and  carry  on 
any  trade  or  business,  and  perform  any 
labor  or  services  on  her  sole  and  separate 
account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or 
services  shall  be  her  sole  and  separate 
property,  and  may  be  used  or  invested  by 
her  in  her  own  name." 

Chapter  38 1  of  the  Laws  of  1884  pro- 
vides: "'Section  t.  A  married  woman 
may  contract  to  the  same  extent,  with 
like  effect  and  in  the  same  form  as  if  un- 
married, and  she  and  her  separate  estate 
shall  be  liable  thereon,  whether  such 
contract  relates  to  her  separate  business 
or  estate  or  otherwise,  and  in  no  case 
shall  a  charge  upon  her  separate  estate 
be  necessary. " 

Under  these  statutes  if  a  married  wo- 
man, with  the  knowledge  of  her  husband, 
renders  services  to  a  third  person,  pursu- 
ant to  a  contract  for  compensation,  she 
may  maintain  an  action  to  recover  the 
price  agreed  or  the  value  of  the  services 
rendered  (Adams  vs  Curtis,  4  Lsns.,  464; 
Sheldon  vs  Button,  j  Hnn.  tro;  Show  vs 
Cabie,  /o  u&.  260;  Rowe  vs  Comity,   u 
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Daly,  3/7;  Matter  of  Kimney  and  Gray, 
14  N.  Y.  St.  Rep.,  6/8;  Brooks  vs 
Schwarin,  54  N.  Y.,  343;  Birbeck  vs  Ack- 
royd,  74  id., 356.} 

In  addition  to  the  express  contract  be- 
tween the  plaintiff  and  the  testatrix  it 
appears  that  the  former  was  engaged  in 
business  own  her  own  account  as  a  laun- 
dress, and  it  was  shown  on  the  trial  that 
she  was  compelled  to  hire  extra  service 
because  her  time  was  occupied  in  caring 
for  her  sister. 

The  contract  and  the  facts  bring  this 
case  within  those  above  cited,  and  with- 
out Reynolds  vs  Robinson,  (64  N.  Y.,  589 
82  id.,  103)  and  Coleman  vs  Burr  (93  id., 
17.)  The  common  law  presumption  that 
the  services  -of  the  wife  belong  to  the 
husband  exists,  notwithstanding  the 
statutes  above  cited;  but  under  them  the 
presumption  may  be  rebutted,  and  it  was 
in  this  case. 

When  services  are  rendered  under  an 
agreement  that  compensation  for  them 
shall  be  made  by  will,  which  is  not  done, 
the  value  of  services  may  be  recovered 
against  the  decedent's  estate  (Robinson 
is  Raypioi',28  N,  >'.,  404;  Reynolds  vs 
Rob ht son,  6/  id.,  589.) 

The  judgment  should  be  reversed,  and 
a  new  trial  granted  before  a  referee  to  be 
appointed  by  this  Court,  with  costs  to 
th<*  appellant  to  abide  the  event. 

O'Brien  and  Parker,  J.  J.,  concur.— N. 
Y.  Law  J.,  Sept.  4,  '94. 

Th{  Toledo  Legal  New\s, 
^$3.00  PE.R  YEAR,^ 
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THE    ELEVATED    RAILROADS    ENJOINED. 

In  the  suit  brought  in  the  Court  of 
Common  Pleas  by  Thomas  S.  Maitland, 
owner  of  a  number  of  houses  in  Ninth 
avenue,  to  restrain  the  Manhattan  Rail- 
way Company  from  adding  a  third  track 
on  the  Ninth  avenue  elevated  railroad, 
Judge  Bischoff  granted  a  motion,  argued 
before  him  some  time  ago,  for  an  injunc- 
tion pending  the  action.  The  motions 
were  opposed  on  the  grounds  of  public, 
authority,  public  convenience  and  the 
absence  of  any  material  increase  in  the 
physical  effects  on  the  propertv  caused 
by  the  new  track. 

In  his  able  and  exhaustive  opinion, 
Judge  Biscoff  says:  "To  say  that  for 
each  proposed  substantial  addition  to  the 
railway  the  abutting  owner  must,  as  a 
condition  of  injunctive  relief,  demonstrate 
a  distinct  pecuniary  loss,  is  to  imply  that 
the  defendant  may  proceed  to  take  piece- 
meal, without  compensation,  property 
which  it  could  not  otherwise  lawfully  ap- 
propriate except  upon  payment  of  just 
compensation.  To  require  proof  of 
pecuniary  damage  as  to  a  condition  of 
enjoining  defendants'  unlawful  acts 
means  to  encourage  a  contempt  of  law 
and  of  the  forms  of  law. 
«      *      ♦      ♦       ♦       *      *       «       *       • 

"Unquestionably,  a  popular  desire  for 
i  11c  eased  transit  facilities  a  fiords  the  de- 
fendant a  strong  inducement  to  undertake 
the  construction  and  operation  of  the  ad- 
ditional track,  but  does  not  justify  the 
seizure  of  public  property  for  such  uses 
without  adequate  compensation,  unless 
ever}'  efficacy  of  the  constitutional  inter- 
diction in  that  respect  is  to  be  disregard- 
ed. The  resultant  public  inconvenience 
of  the  sudden  interruption  of  travel  011  a 
railway  in  actual  operation  has  l»ecii  held 
to  require  a  denial  of  injunctive  relief,  but 
the  same  consideration  cannot  apply 
where  the  railway  or  an  addition  to  it  re- 
mains a  mere  matter  of  projection.  As 
well  might  the  defendant,  after  acquiring 
legislative  and  municipal  consents  to  the 
construction  and  operation  of  an  cl*  va+et) 
railway  upon  a  particular  street,  seize  that 
street  in  defiance  of  the  rights  of  the  abut- 
ting owners,  and  then  with  -equal  vigor 
urge  against  every  attempted  redress  that 
its  contemplated  unlawful  conduct  will 
result  in  a  public  benefit." 

The  motion  was  argued  by  Charles  Gil>- 
son  Bennett  for  the  plaintiff,   and  Julieu 
,  T.  Davies  represented  the  railroad  com- 
pany in  opposition. — (N.  Y.  Law  Journal 
Sept.  1,  '04. 
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TO  THE  BENCH  AND  BAR  OF  OHIO. 

The  success  of  the  Toledo  Legal 
News  has  been,  as  we  have  stated,  on  sev- 
eral occasions,  a  source  of  continual  en- 
couragement and  satisfaction  to  every  one 
connected  with  theenterprise.  Atthesame 
time  the  advanced  position  which  the  pub- 
lication has  taken,  with  such  unexpected 
alacrity,  has  increased  the  demand  for 
more  complete  facilities  for  its  publica- 
tion, as  well  as  increased  attention  to  the 
business  end  of  the  enterprise.     In  short, 
the  business  has  grown  beyond  the  capa- 
bilities of  a  plant  which  was  equipped 
only   for  the   purpose   of  publishing  a 
daily  paper,  an  enterprise  of  great  im- 
portance in  Toledo  and  of  great  success 
locally.      For  some  weeks  we  have  been 
forced  to  see  the  necessity  of  increasing 
our  force  to  almost  double  its  number, 
as  well  as  the  necessity  of  many  other 
changes.      All  these  requirements  might 
have  been  met  in  time  but  the  immedi- 
ate needs  of  the  weekly  would  still  have 
been,  in   a   measure,   neglected.      With 
these  facts  before  us  an  offer  was    re- 
ceived from  the  Laning  Printing  Com- 
pany of    Norwalk.      The    result   is,   to 
make  the  story  short,  the  Toledo  Legal 
News,  weekly  edition,  has  been  sold  to 
that  company.     Editorially  there  will  be 
no  change,  at  present  anyhow,  and  the 
writer,  who  acknowledges  many  courte- 
sies from  judges  and  lawyers  in  Ohio, 
hopes  there  may  be  no  occasion  for  edi- 
torial change  in  the  future. — Editor. 


The  proprietors  of  this  paper  venture 
upon  its  publication,  feeling  that  they 
will  be  able  to  furnish  a  sheet  that  will 
be  both  a  welcome  weekly  visitor  to 
every  law  office  in  this  state,  and  a  pro- 
fitable investment  to  its  occupants. 

This  issue  does  not  teem  with  import- 
ant legal  decisions,  so  much  so  as  we 
promise  for  the  future,  the  excuse  being< 
that  it  has  been  court  vacation  time,  and 
current  materials  from  which  to  draw  are 
scanty.  Besides. the  time  we  have  had 
since  assuming  control  of  the  paper  has 
been  too  short  to  conclude  arrangements 
for  a  full  line  of  legal  articles  and  de- 
cisions. 

An  outline  of  what  we  promise  for  the 
future  is,  decisions  of  the  various  state 
courts,  Supreme,  Circuit  and  Common 
Pleas ;  of  the  United  States  courts  held 
within  the  state,  embracing  all  decisions 
of  general  application ')  a  discussion  of 
current  legal  topics,  and  such  legal  mis- 
cellany as  may  be  of  interest  or  im- 
portance to  the  bench  or  bar.  In  short 
we  hold  out  as  an  inducement  to  patrons 
that  we  shall  furnish  them  with  as  com- 
plete and  accurate  a  record  as  it  is  pos- 
sible to  make  of  the  judicial  proceedings 
and  events  occurring  in  the  state,  and  in 
other  states  when  of  interest  to  our 
readers. 

One  feature  we  shall  endeavor  to  make 
prominent,  and  which  will  distinguish  it 
from  other  journals  in  the  same  field, 
will  be  legal  news.  Various  improve- 
ments are  contemplated,  an  enumeration 
of  which  would  be  unwise  at  thi.4  time. 
They  will  appear  to  our  readers  from 
time  as  they  receive  the  paper. 

It  is  not  a  contest  for  supremacy  with 
other  papers.  The  field  is  large  and 
there  is  plenty  of  unoccupied  room.  Our 
policy  will  be  to  live  and  let  live.  We 
invite  at  least  a  trial  support,  and  a  con- 
siderate perusal  of  the  merits  of  our 
paper. 
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.  By  the  transfer  of  this  paper,  no  sub- 
scriber will  lose  anything  paid,  as  we 
shall  carry  all  subscriptions  to  the  end  of 
their  term.  We  succeed  to  all  accounts, 
and  all  unpaid  subscriptions  are  our 
property.  Remittances  of  all  kinds 
should  be  made  to  the  publishers. 


Cash  subscribers  sent  in  now  will  re- 
ceive a  copy  of  the  Local  Laws  of  1893, 
free  of  charge.  A  description  of  the 
book  is  given  on  the  last  page  of  this 
'  issue.  This  is  a  rare  chance  to  complete 
the  library  of  those  who  have  not  one  of 
the  volumes.  The  edition  is  small  and 
the  offer  will  soon  be  withdrawn. 


Circuit  court  judges  of  Ohio  will  meet 
at  Columbus  on  Tuesday  for  the  annual 
election  of  a  chief  justice  and  the  trans- 
action of  such  other  business  as  may  be 
necessary.  Hon.  Gilbert  H.  Stewart,  of 
Columbus,  is  the  present  chief  justice. 
We  have  not  heard  who  is  likely  to  be 
his  successor. 


Injunction  and  organized  labor,  a  sub- 
ject discussed  by  Chas.  Claflin  Allen,  of 
St.  Louis,  before  the  American  Bar  As- 
sociation, will  be  of  particular  interest  to 
the  legal  fraternity  of  Ohio,  inasmuch  as 
one  of  the  most  interesting  of  cases  ad- 
judicated was  disposed  of  in  this  state. 

The  address,  for  which  we  are  indebted 
to  the  Albany  Law  Journal,  with  its  val- 
uable annotations,  is  published  in  full  in 
this  numberof  the  Legal  News. 

To  many  attorneys  who  examine  this 
paper  this  may  be  a  first  introduction, 
they  may  not  having  had  a  chance  to  be- 
come acquainted  with  the  excellent  legal 
journal  it  succeeds.  The  Toledo  Legal 
News  has  been  published  for  nearly  six 
months,  and  contains  many  decisions  of 
Northern  Ohio  Courts  that  would  other- 
wise have  been  lost  to  the  profession. 
The  issues  of  this  paper  will  be  num- 
bered so  as  to  carry  forward  that  publi- 
cation to  the  completion  of  its  volume, 
and  an  appropriate  index  furnished  with 
number  twenty-six,  so  that  those  who 
desire  to  do  so  may  have  the  volume 
bound."  In  this  way  the  work  of  our 
predecessors  will  retain  its  value.  Those 
who  subscribe  now  can  get  the  back 
numbers  of  us,  if  they  desire  them,  and 
thus  get  the  work  complete. 


It  should  be  understood  by  the  profes- 
sion, if  they  have  not  already  become 
acquainted  with  the  fact,  that  under  the 
new  mechanics'  lien  law,  91  O.  L.  p.  135, 
that  the  owner  of  a  building  is  made  re- 
sponsible to  the  performer  or  seller  for 
all  bills  for  labor  or  materials  used  upon 
the  structure,  regardless  of  the  fact  that 
he  may  have  paid  the  contractor  for  them. 

A  correspondent  writes  that  New  York 
lawyers  have  shown  unusual  ability  in 
arguing  political  questions  before  the  con- 
stitutional cpnvention,  and  comments 
that  most  of  them  are  able  to  see  only 
one  side  to  the  questions  under  debate. 
A  plan  whioh  to  one  seemed  eminently 
just  appeared  to  another  as  a  scheme  to 
gain  political  advantage  unfairly.  Per- 
haps the  training  of  the  courts  and  the 
necessity  of  arguing  only  on  one  side 
prevents  some  of  the  eminent  members 
of  the  bar  from  taking  a  calm  view  of 
both  sides  of  the  question  such  as  befits 
a  maker  of  constitutions. 


The  constitutional  convention  in  New 
York  has  recently  adopted,  as  a  part  of 
the  new  constitution  they  are  preparing, 
a  clause  forbidding  state  and  judicial 
officers  from  riding  on  passes.  A  spirited 
•controversy  arose  when  it  was  considered. 
One  of  the  delegates  wanted  to  make  the 
acceptance  6f  passes  punishable  by  life 
imprisonment,  while  another  suggested 
an  amendment  compelling  all  who  use 
passes  to  walk  lor  the  rest  of  their  nat- 
ural lives.  .  If  the  constitution  is  ratified 
by  the  people,  statesmen  and  jurists  must 
pay  or  walk  in  that  state.  The  example 
will  probably  be.  contagious. 
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A  QUESTION. 

Judge  Miller,  of  the  Clark  Common 
Pleas  Court,  propounds  the  following  in- 
quiry: 

"Dear  Sir  :  Will  you  please  answer  the  fol- 
lowing question : 

"Remembering  that  every  corporation  has  at 
least  one  "  officer "  who  may  be  presumed  to 
have  some  personal  knowledge  of  the  transac- 
tion upon  which  an  action  is  about  to  be 
brought ;  as  every  individual  party  is  presumed 
to  have  some  perse  nal  knowledge  of  the  trans- 
action upon  which  he  is  about  to  bring  an  ac- 
tion ;  and  ever-  copartnership  has  at  least  one 
member  who  is  presumed  to  have  like  knowl- 
edge—upon what  sound  legal  principle  of  con- 
struction of  sections  5102  and  5109,  R.  S., 
should  an  attorney  who  files  a  petition  upon  a 
promissory  note  owned  by  an  unincorporated 
bank  be  required  to  have  possession  of  said 
note  before  he  be  allowed  to  verify  said  petition 
by  his  own  affidavit,  and  the  attorney  who  files 
a  petition  upon  a  promissory  note  owned  by  an 
incorporated  bank  be  allowed  to  verify  said  pe- 
tition by  his  own  affidavit,,  although  he  has  not 
nor  ever  had  possession  thereof,  and  has  never 
seen  anything  but  a  purported  copy  of  the 
same  ? 

"It  will  not  do  to  beg  the  question  by  saying 
that  it  is  because  section  5102  so  provides,  as 
said  section  does  not  exempt  the  agent  or 
attorney  of  a  corporation  any  more  than  the 
agent  or  attorney  of  an  individual  from  the 
operation  of  section  5109." 

We  do  not  know  of  any  "sound  legal 
principle"  for  allowing  more  latitude  in 
one  case  than  in  the  other,  and  our  opinion 
would  be  that  a  careful,  strict  construction 
'  of  the  two  sections  would  not  permit  it. 
Section  5109  might  be  construed  to  be  a 
limitation  upon  section  5102.  We  should 
be  pleased  to  know  what  the  legal  breth- 
ren think  is  the  fair  construction. — 
Editor. 

The  West  Virginia  Supreme  Court  re- 
cently held  in  Poling  v.  Ohio  River  R. 
Co.,  2  L.  R.  A.  215,  that  as  a  general 
rule*  a  Railroad  Company  is  not  respon- 
sible for  the  negligent  acts  of  United 
States  postal  clerks  or  agents  upon  its 
trains.  The  facts  and  ruling  appear  from 
the  following  extract  from  the  syllabus : 


"  A  railroad  company  has  a  platform  and 
mail  crane  near  a  postoffice  at  which  the  mail 
train  does  not  stop,  but  the  postal  clerk  from 
the  mail  car.  with  a  catcher,  takes  in  from  the 
crane  the  mail  pouch  suspended  thereon,  with- 
out the  train  slacking  speed.  A  person  who 
stations  himself  op  the  company's  land,  near 
the  mail  crane,  for  the  purpose  of  witnessing 
the  catch,  or  for  some  other  purpose  of  like 
kind,  as  a  mere  voluntary  licensee,  is  subject 
to  the  concomitant  risks  and  dangers  of  injury 
thus  assumed,  and  the  company  does  not  owe 
him  the  duty  of  keeping  the  mail  crane  in 
suitable  and  safe  condition.  The  railroad  com- 
pany is  only  liable  for  such  wanton  injury 
as  may  be  done  to  such  licensee  by  the  gross 
negligence  of  the  company,  its  agents  and  ser- 
vants." 


DEFECTIVE  WATER  SUPPLY. 
Liability  of  Municipality  in  Case  of  Fiie. 

An  interesting  and  novel  decision  has 
been  determined  by  the  General  Term  of 
the  Third  Department,  in  the  matter  of 
Springfield  Fire  <Sf  Marine  Ins.  Co.  v. 
Village  of  Keeseville.  The  action  is 
brought  by  the  insurance  company,  who 
had  paid  the  party  insured  a  sum  greater 
than  the  plaintiff  claims  it  would  have 
been  if  the  defendant  had  supplied  suffi- 
cient water  to  extinguish  the  fire.  The 
plaintiff  alleges  that  it  is  a  fire  insurance 
company  licensed  to  do  business  within 
this  State  ;  that  it  has  paid  an  annual  tax 
to  the  defendant  for  the  privilege  of  hav- 
ing the  protection  of  its  water-works,  its 
fire  department  and  its  appliances,  and 
that  the  insured  has  assigned  all  her 
rights  against  the  defendant  to  the  com- 
pany. The  plaintiff  also  claims  that  the 
excess  of  damages  caused  by  the  fire, 
over  what  would  have  resulted  if  the 
defendant  had  furnished  an  adequate 
supply  of  water  is  the  sum  of  $4,150, 
and  that  the  defendant  had  wrongfully 
and  negligently  allowed  and  caused  its 
water-works,  pumps,  pipes  and  fire  appli- 
ances to  be  and  remain  out  of  repair. 
The  question  comes  up  on  a  demurrer ; 
all  the  facts  are  therefore  assumed  and 
the  most  favorable  construction  is  al- 
lowed in  regard  to  the  allegations  of  the 
plaintiff.  The  opinion  holds  that  there 
are  two  functions  of  every  city,  one  gov- 
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ernmental,  and  the  other  a  business  power; 
that  the  former  is  given  and  used  for  pub- 
lic purposes,  and  in  the  exercise  of  those 
powers  it  acts  as  a  municipal  corporation; 
that  the  latter  power  is  given  for  corpo- 
rate purposes,  and  in  the  exercise  of  such 
power,  it  is  like  a  private  corporation  or 
individual.  This  has  been  held  in  the 
case  of  Lloyd  v.  Mayor \  5  N.  Y.  469; 
Maximillian  v.  Mayor,  62  id.  160;  Ham 
v.  Mayor,  70  id.  459.  As  a  governmen- 
tal corporation  it  is  not  responsible  for 
the  acts  of  its  officers  or  agents,  and  the 
maxim  respondent  superior  does  not  ap- 
ply. But  in  the  exercise  of  its  other 
functions  it  is  responsible  for  its  omis- 
sion to  perform  its  corporate  duties  to 
the  same  extent  as  a  natural  person 
would  be  under  the  same  circumstances. 
Conrad  v.  Ithaca,  16  N.  Y.  158;  Platts  v. 
City  of  Cohoes,  89  id.  219. 

Judge  Herrick,  who  writes  the  opinion, 
holds  that  supplying  water  is  not  a  nec- 
essary public  function  of  a  city,  but  is 
merely  a  matter  of  private  business, 
citing  Long  Island  Water  Supply  Co., 
30  Abb.  N.  C.  36,  and  asserts  that  the 
public  has  no  interest  in  this  function  of 
the  municipal  government  to  furnish 
water  since  individuals  must  pay  for  the 
water  supplied  them.  The  distinction 
is  clearly  drawn  between  the  liability  of 
the  city  for  the  negligence  of  its  fire 
department  in  contradistinction  to  its 
water-works.  Any  city  which  receives 
rents  for  supplying  water  may  have  ab- 
solute control  over  the  action  of  its  em- 
ployees* connected  with  the  water- works, 
and  can  employ  and  discharge  them  at 
pleasure.  The  State  does  not  make  it  a 
duty  of  any  municipal  corporation  to 
provide  and  maintain  water-works  for  the 
benefit  of  its  citizens,  though  each  city 
usually  has  control  over  supplying  of 
water.  The  judge  says  that  municipal 
corporations  would  use  a  greater  degree 
of  care  and  diligence  if  they  were  held  re- 
sponsible to  the  citizens  for  their  negli- 
gence in  matters  respecting  their  private 
corporate  existence,  and  maintains  that 
the  measure  of  duty  resting  upon  a  mu- 
nicipal corporation  in  respect  to  its  streets, 
sewers,  etc.,  has  not  always  been  carefully 
guarded,  for  the  doctrine  has  been  fre- 
quently reiterated  in  the  Court  of  Appeals 
that  there  is  no  absolute  guarantee  or 
undertaking  on  the  part  of  the  municipal 


corporation  that  its  streets  or  other  con- 
structions shall  at  all  times  and  under  all 
circumstances  be  in  a  safe  and  proper 
condition,   and  that   its  obligation  and 
duty  extend  only  to  the  exercise  of  reason- 
able care  and  vigilance,  and  that  to.  create 
liability  there  must  be  witlful  misconduct 
or  culpable  neglect.     Hunt  v.  Mayor*  109 
N.  Y.  \&>^Danaher  v.  Brooklyn,  H9  id. 
241.     In   the  case  under  discussion  the- 
plaintiffs  assignor  was  prevented  from 
using  the  water  that  she  was  entitled  to, 
that  she  had  paid  to  receive,  and  that  the 
defendant  had    impliedly  at  least  con- 
tracted to.  furnish.     Negligence  in  main- 
taining the  water-works  was  therefore  a 
breach  of  the  contract  and  the  city  was 
liable  for  any  damages  resulting  there- 
from in  the  same  degree  as  an  individual 
would  have  been.     A  city  when  it  con- 
tracts to  furnish  a  supply  of  water  does 
not  act  as  an  insurer,  for  its  duty  is  only 
to  use  ordinary  care  and  diligence  in  per- 
forming this  function,  and  its  liability  is 
the  same  as  a  business  corporation  which 
had  employed  incompetent  men,  or  by  its 
negligence  had  to  carry  its  contract  with 
an  individual  for  which  it  would  be  liable 
for  resultant  damages.     The  municipality 
had  gone  into  supplying  water  as  a  busi- 
ness and  had  conducted  that  for  its  own 
benefit,  and  it  would  seem  therefore  that 
the  defendant  is  liable  for  a  breach  of  its 
contract,  not  acting  as  a  governmental 
corporation  in  the  discharge  of  its  duties 
as  such,  but  as  a  business  corporation. 
The  right  of  the  plaintiff  to  sue  is  neces- 
sarily the  important  question  in  the  action, 
and  arose  from  privity  of  contract  grow- 
ing out  of  the  assignment  by  the  insured 
to  the  plaintiff  of  all  her  rights  against 
the  municipality.     The  insured  had  paid 
water  taxes  and  they  were  paid  undoubt- 
edly partly  in  consideration  of  the  defend- 
ant's supplying  her  with  water  in  case  of 
fire  on  her  premises.    The  plaintiff  ac- 
quired the  right  of  action  and  privity  of 
contract  with  the  defendant  by  reason  of 
this.assignment  even  though  the  license 
paid  by  the  plaintiff  to  do  business  in  the 
municipality  carried  with  it  no  right  to 
have  the  buildings  of  the  persons  ft  in- 
sured supplied   with  water  in  case   of 
fire. 

The  determination  of  this  case  by  the 
Court  of  Appeals  will  be  watched  with 
great  interest. — Albany  Law  Journal. 
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( Sixth  Judicial  Circuit,  Ottawa  County.  Present : 
Koni.  C.  8.  Bently,  P.  J.;  C.  H.  Scribner  and  G.  R. 
Haynes,  J.J.   June  Term.  1894.) 

INCOMPLETE  TRANSACTION— EVIDENCE. 

Ameua  D.  Bardshar,  Administratrix  of  Sol- 
omon Bardshar,  Plaintiff,  vs.  John  Hoi/rz- 
man,  ET  aj*.,  Defendants.  An  appeal  from 
the  Common  Pleas.  '* 

( I— Incomplete  Transaction.  R .  paid  to  s.  a  certain 
«um  of  money  for  the  purpose  of  taking  up  a  mortgage 
held  by  B.  on  certain  real  estate,  supposing S.  to  be  the 
duly  authorised  agent  of  B.  S.  negotiated  with  B.  for  a 
settlement  of  the  mortgage  and  secured  an  arrange- 
ment by  which  it  should  be  paid  and  canceled.  B.  pro- 
duced the  note  but  S.declined  to  pay  the  money  without 
tne  mortgage.  The  amount  j.  greed  upon  was  deposited 
in  the  bank  with  the  note  to  be  paid  upon  delivery 
of  the  mortgage:  A  few  months  later  B.  died  without 
delivering  the  mortgage  and  the  money  deposited  was 
withdrawn  by  S.  Held,  that  the  transaction  was  in- 
complete and  that  the  representatives  of  B.  were  en- 
titled to  the  note  and  mortgage  and  that  neither  S. 
nor  R.  had  any  right  to  interpose  in  the  matter. 

(2-Priority  of  Mortgages.  Evidence  to  defeat  the 
priority  of  a  mortgage  recorded  previous  to  one  bear- 
ing an  earlier  date,  tending  to  prove  that  the  second 
mortgage  had  notice  of  the  first  mortgage,  not  re- 
corded, and  was  acting  as  agent  for  the  party  subse- 
quently seeking  to  foreclose  it,  must  establish  such 
knowledge  and  relationship  beyond  question.  Cir- 
cumstances creating  suspicion  are  not  sufficient.— Ed. 
Legal  News.) 

Scribner,  J. 

On  the  6th  of  March,  1893,  the  plain- 
tiff, Amelia  Bardshar,  as  administratrix 
of  the  estate  of  her  deceased  husband, 
Solomon  Bardshar,  instituted  proceed- 
ings in  the  Court  of  Common  Pleas  of 
this  county  upon  a  note  and  mortgage, 
executed  to  her  deceased  husband,  dur- 
ing his  lifetime,  on  the  9th  of  Novem- 
ber, 1887,  by  the  defendants,  John  and 
and  Joseph  Holtzman.  The  mortgage 
to  secure  the  same  was  executed  by  the 
defendant  John  Holtzman  alone,  the 
note  was  signed  by  John  Holtzman, 
alone  and  the  mortgage  also  appears  to 
to  be  signed  by  John  Holtzman  alone. 
Somewhere  in  the  course  of  the  pro- 
ceeding, I  will  probably  come  upon  it  as 
I  proceed,  Joseph  Holtzman's  name  ap- 
pears in  connection  with  the  transaction. 
The  mortgage  was  executed  by  John 
Holtzman  upon  certain  property,  de- 
scribed in  the  proceeding  as  twenty-two 
and  one-half  acres,  lying  in  the  south 
half  of  the  north  half  of  lot  13,  Catawba 
Island  township,  except  five  acres  in  the 
west  end  of  the  twenty-two  and  one-half 
acre  tract,  now  owned  by  John  Burgdor- 
fer.  The  petition  charges  the  payment 
to  the  executor  and  avers  there  is 
now  due  to  the  administratrix  of  Solo- 


mon Bardshar,  $462.70,  with  interest 
from  1898 ;  that  this  mortgage  was  filed 
on  the  15th  day  of  November,  1888,  and 
that  Joseph  Holtzman,  Henry  Ritter  and 
Phoebe  J.  Schemoneck,  defendants,  have 
or  claim  some  interest  by  way  of  mort- 
gage on  the  premises.  The  petition 
aVers  that  whatever  interest  the  said 
Phoebe  Schemoneck  had,  has  been  iully 
satisfied  and  that  whatever  interest  said 
Ritter  or  Joseph  Holtzman  had  was  sub- 
ordinate to  the  plaintiff's  lien.  The 
interest  of  Phoebe  Schemoneck  does  not 
appear. 

John  Holtzman  filed  an  answer  and 
cross  petition  on  the  25th  of  April,  1893, 
and  he  says  that  on  the  5th  day  of  March, 
1892,  he  sought  to  convey  to  one  Ed- 
ward Roehrs  eight  acres  of  land,  before 
described  covered  by  the  mortgage,  atid 
also  the  right  of  way  along  the  line  of 
the  said  twenty-two  and  one-half  acre 
tract.  He  avers  that  Roehrs  is  a  neces: 
sary  party ;  that  as  a  part  of  the  consid- 
eration of  said  sale  to  him,  said  Roehrs 
assumed  and  agreed  to  pay  the  note  and 
mortgage  set  forth  in  the  petition.  He 
further  avers  that  at  that  time,  to-wit, 
the  5th  day  of  March,  1892,  Geo.  E. 
St.  John  was  the  authorized  agent  of 
Bardshar,  since  deceased,  authorized  to 
collect  the  mortgage  money  for  the  re- 
covery of  which  the  action  is  brought; 
that  on  the  5th  day  of  March,  1892, 
Roehrs  paid  Bardshar  through  St.  John, 
the  sum  of  $400  in  full  of  the  amount 
then  due.  The  answer  and  cross-petition 
of  Holtzman  then  proceeds:  "John 
Holtzman,  this  defendant,  claims  a  lien 
upon  said  real  estate  in  the  sum  of  $400, 
as  part  of  the  purchase  money  thereof 
and  prays  judgment  accordingly." 

Edward  Roehrs,  to  whom  Holtzman 
says  he  conveyed  the  eight  acres,  and 
whom,  as*  Holtzman  insists,  was  to  pay 
the  mortgage  debt  of  Bardshar's,  an- 
swers on  the  22d  of  November,  1893,  and 
he  says  that  on  or  about  the  5th  day  of 
March,  1892,  he  paid  to  Bardshar,  through 
Geo.  E.  St.  John,  who  was  then  his 
agent,  the  full  amount  of  the  promissory 
note  sued  upon  and  accrued  interest. 
Bardshar's  administratrix  replies  to  this 
on  the  15th  day  of  May,  1893,  and  de- 
nies that  St.  John  was  the  agent  of  Bard- 
shar to  collect  the  amount  due  upon  the 
note  and  mortgage  and  set  up  in  the  pe- 
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tition,  and  denies  that  on  March  the  5th, 

1892,  or  at  any  other  time,  Roehrs  paid 
Bardshar  through  St.  John  the  siim  of 
$500,  as  the  full  amount  of  the  principal 
and  interest  then  due  on  said,  note  or  any 
other  sum  whatever,  at  any  time  to  apply 
on  or  to  release  said  mortgage ;  denies 
all.  knowledge  of  the  sale  of  Holtzman 
to  Roehrs,  or  that  Roehrs  agreed  to  pay 
said  note  and  mortgage,  or  that  Bard- 
shar was  in  any  manner  a  party  to  said 
agreement,  or  that  any  part  of  said  note 
and  mortgage  has  been  paid.  And  Bard- 
shar, as  administrator,  also  replies  to  the 
answer  of  Edward  Roehrs,  December  14 

1893,  and  denies  each  and  every  allega- 
tion therein  contained. 

It  appears  by  the  testimony  bearing 
upon  this  branch  of  the  case  as  between 
Bardshar's  estate  and  Holtzman  and 
Roehrs,  that  some  negotiations  were  car- 
ried on  by  and  between  St.  John  and 
Bardshar,  then  in  full  life,  by  which 
St.  John  was  endeavoring  to  secure  a 
purchaser  to  make  a  purchase  and  secure 
a  transfer  of  the  Bardshar  note  for  $420, 
and  it  further  appears  in  the  testimony  un- 
contradicted in  the  case,  that  Roehrs  had, 
as  a  point  of  fact,  by  some  arrangement, 
placed  in  St.  John's  hands  $400,  with 
which  to  take  up  that  note. 

According  to  St.  John's  testimony, 
which  is  confirmed  by  Cashier  Zollinger 
of  Sandusky,  St.'  John  met  Zollinger  at 
The  Third  National  Bank  of  Sandusky 
some  few  months  before  Bardshar's 
death,  and  a  considerable  discussion  took 
place  between  them  upon  the  subject  of 
the  sale  or  the  surrender  of  the  note  to 
St.  John  for  the  sum  of  $400.  Accord- 
ing to  the  testimony,  there  was  a  good 
deal  of  hesitancy  on  the  part  of  Bard- 
shar and  a  good  deal  of  disinclination  on 
his  part  to  accept  less  than  the  sum  of 
$420— the  interest  making  the  $420, 
there  being  some  arrears  of  interest  ac- 
cumulated on  it;  but  the  testimony 
shows  that  Bardshar  finally  agreed  to 
accept  the  $400;  he  had  the  note  with  him 
but   he  didn't  have  the  mortgage,  and) 


St.  John  refused  to  pay  the  money  of  ac- 
cept the  note  until  the  mortgage  was 
also  placed  in  the  hands  of  the  cashier 
of  the  bank,  or  in  his  hands.  In  order 
to  complete  the  transaction,  Bardshar,  it 
would  seem,  finally  consented  to  look  up 
the  mortgage  and  bring  it  in  and  deposit 


it  with  Zollinger  and  when  he  had  done 
so,  Zollinger  was  to  deliver  him  Mr.  St. 
John's  check  for  $400.     The  check  and 
note  were  pinned  together  and  placed  in 
charge  of  Zollinger.    But  Bardshar  never 
brought  in  the  mortgage,  never  consum- 
mated the  transaction.     The   note  and 
mortgage  executed  by  St.  John  remained 
in  the  bank   for  perhaps  two  or  three 
months  and  finally,  the  transaction  never 
being  completed,  Mr.  St.  John  went  to  the 
bank  and  lifted  his  check  and  destroyed  it, 
leaving  the  note  there  without  asking  to 
control  it  or  claiming  any  right  or  interest 
in  it.     It  seems  by  correspondence  pro- 
duced that  after  the  death  of  Bardshar, 
St.  John  renewed  his  application  for  the 
note  and  mortgage.     The  letters  were 
addressed  to  Mrs.  Bardshar,  administra- 
trix, requesting  papers  to  be  produced, 
but  no  attention  was  ever  paid  to  this 
request,  and  the  note  and  mortgage  re- 
mained in  her  hands  as  administratrix, 
after  the  death  of  her  husband,  and  it  is 
upon  this  that  this  suit  is  brought  by  her. 
Now,   regarding  the   transaction    de- 
tailed by  the  testimony  as  to  the  sale  of 
the  note  and  mortgage  to  Mr   St.  John, 
neither  Mr.  Bardshar  nor  his  representa- 
tives were  entitled  to  the  check  for  $400, 
until  he  or  they  produced  the  mortgage 
and  the  transaction  was  not  complete  or 
consummated   until  the  mortgage    was 
produced.     Bardshar  had  no  right,  was 
not  authorized  to  lift  the  check  until  he 
thought  proper  to  produce  the  mortgage, 
and  we  cannot  view  the  transaction  as 
otherwise  than  incomplete  and  not  con- 
summated, and  that  at  the  death  of  Mr. 
Bardshar  under  the  conditions  then  ex- 
isting, he  must  be  regarded  and  his  rep- 
resentatives must  now  be  regarded  as 
entitled  to  the  note  and  mortgage  and 
that  neither  St.  John  nor  Mr.  Roehrs, 
who,  it  seems,  he  was  acting  for,  have 
any  right  to  interpose  in  the  matter. 

Another  issue  is  made  between  the 
estate  of  Bardshar  and  one  Henry  Ritter. 
He  files  his  answer  and  cross-petition  in 
the  case  on  the  10th  day  of  March,  1893, 


and  says  that  on  the  20th  day  of  Janu- 
ary,  1888,  John  and  Joseph  Holtzman 
executed  and  delivered  to  Geo.  E.  St. 
John,  their  promissory  note  of  that  date 
for  $2,000,  at  three  years  after  said  date, 
with  interest  at  seven  per  cent,  per 
annum  payable  annually,  the  note  being 
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payable  to  the  order  of  Mr.  St.  John. 
That,  on  the  same  date,  to  secure  the 
payment  of  the  note,  the  defendant,  John 
Holtzman,  executed  and  delivered  to  said 
St.  John,  his  mortgage  on  the  premises 
described — twenty-twoand  one-half  acres, 
excepting  five  acres  hereafter  described. 

Said  mortgage  was  duly  left  for  record 
on  the  24th  day  of  January,  1888,  at  one 
o'clock  p.  m.,  and  was  duly  recorded  on 
that  date,  securing  said  note  in  the 
usual  form.  On  the  26th  of  January, 
1888,  for  a  good  and  valuable  considera- 
tion, St.  John  sold  said  note  to  defendant 
Henry  Ritter,  and  at  the  same  time  as- 
signed and  transferred  to  him  the  said 
mortgage  and  he  has  ever  since  remained 
and  still  is  the  owner  and  holder  thereof. 
The  amount  is  unpaid  and  he  claims  an 
account  for  the  amount  due  and  for 
judgment  and  general  relief. 

Now,  the  administratrix  of  Bardshar 
answers  this  cross-petition  on  the  24th 
of  November,  1893,  and  says  that  she 
admits  the  execution  and  delivery  of  the 
mortgage  described  in  Ritter's  answer 
and  cross-petition,  and  avers  that  the 
mortgage  was  taken  by  St.  John  at  a 
date  later  than  the  Bardshar  mort- 
gage, with  full  knowledge  on  the  part  of 
St.  John  of  Bardshar's  mortgage  and 
that  it  was  unpaid.  The  second  mort- 
gage was  taken  and  placed  upon  record 
with  fraudulent  intent  to  prefer  the  same 
to  the  mortgage  given  to  Bardshar. 
Plaintiff  is  informed,  believes,  and 
charges  that  at  the  time  of  the  execution 
of  the  second  mortgage  to  St.  John,  he 
was  the  duly  authorized  agent  of  de- 
fendant, Henry  Ritter,  to  whom  said 
mortgage  was  immediately  assigned, 
that  the  money  paid  by  St.  John  to  the 
said  John  Holtzman  was  the  money  of 
Ritter  placed  in  the  hands  of  St.  John 
for  the  purpose  of  taking  said  mortgage, 
with  full  knowledge  on  the  part  of  Ritter 
of  the  Bardshar  mortgage,  and  the 
further  averment  is  made  that  Joseph 
Holtzman  is  ample  security  for  said  note. 

Henry  Ritter  replies  to  this  answer  of 
the  Bardshar  administratrix  denying  ex- 
plicitly and  emphatically  the  allegations 
therein  contained.  He  says  that  for  re- 
ply to  •  the  answer  of  Amelia  L.  Bard- 
shar, administratrix,  he  has  no  means  of 
knowledge  whether  the  allegation  that 
his  mortgage  was  taken  by  the  said  Geo. 


E.St.  John,and  he  therefore  denies  the  s<aid 
allegation,  and  denies  that  the  said  sec- 
ond mortgage  was  taken  by  St.  John  and 
placed  upon  the  records  by  St.  John  with 
fraudulent  intent,  etc.  (reading  the  whole 
reply). 

Now,  under  the  denials  contained  in 
this  reply  and  the  material  allegations 
contained  in  the  answer  of  Mrs.  Bard- 
shar and  of  Mr.  Ritter,  it  devolves  upon 
the  administratrix  to  show,  by  a  prepon- 
derance of  the  evidence,  that  St.  John 
did  take  this  mortgage  as  the  ageut  of 
Ritter,  and  with  knowledge  on  his  part 
of  the  existence  of  a  former  mortgage 
and  that  it  was  given  as  the  purchase 
money,  or  that  Ritter  himself  had  such 
knowledge  at  the  time  he  took  the 
mortgage. 

Now,  we  are  unable  to  find  testimony 
in  the  case  to  establish  the  claim  on  the 
part  of  the  administratrix  of  the  Bard- 
shar estate  that  Ritter  had  any  knowl- 
edge of  the  existence  of  this  mortgage 
of  Bardshar's,  or  that  St.  John  was  acting 
as  the  agent  of  Ritter  in  taking  that 
mortgage.  In  fact  St.  John  testifies,  of 
course  thereby  admitting  that  he  had 
knowledge  of  the  Bardshar  mortgage, 
that  it  was  agreed  between  him  and^ 
Bardshar.  when  he  took  his  mortgage, 
that  his  mortgage  should  have  priority 
over  the  Bardshar  mortgage.  That  is 
the  direct,  positive  testimony  of  St.  John 
upon  that  point,  that  Bardshar  agreed 
with  him  when. he  took  the  mortgage 
and  afterwards  transferred  it  to  Ritter, 
that  that  mortgage  should  go  upon  record 
before  the  Bardshar  mortgage  was  placed 
upon  the  record,  and  that  testimony  on 
the  part  of  St.  John  is  not  contradicted 
by  any  evidence  in  the  case.  Of  course, 
it  could  not  be  very  well  cc  ntradicted, 
because  Mr.  Bardshar  is  deceased,  and 
there  is  no  one  to  speak  for  him  in  the 
matter;  but  independently  of  that,  Ritter 
flatly  denies  that  St.  John  was  acting  as 
agent,  and  the  testimony  in  the  case  does 
not  establish  that  St.  John  was  acting  as 
Ritter's  agent.  If  it  appears  from  the 
evidence  in  the  case  that  St.  John  was 
the  agent  of  Ritter  in  that  transaction 
and  that  thereby  his  knowledge  was*  the 
knowledge  of  Ritters  why,  unquestion- 
ably, from  the  doctrine  of  the  courts, 
Ritter  would  be  bound  by  St.  John's 
knowledge.     But,  we  are  unable  to  find 
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from  the  testimony  before  us  that  St. 
John  was  acting  in  that  capacity,  al- 
though there  are  circumstances  in  the 
case  which  tend  to  excite  suspicion  in 
that  regard.  The  fact  that  St.  John 
shortly  after  transferred  it  to  Ritter 
and  the  fact  that  Ritter,  upon  receiving 
it,  paid  him  over  the  money,  as  would 
appear  in  the  case,  would  create  the  sus- 
picion that  St.  John  in  taking  the  mort- 
gage, was  acting  for  Ritter.  But  the 
proof  is  not  such  as  would  warrabt  us 
in  finding  that  St.  John  was  filling  that 
relation.  The  result  is  that  the  decree 
will  here  be  substantially  the  same  as  in 
the  Court  of  Common  Pleas. 


The  following  charge  to  the  grand 
jury,  delivered  recent-y  at  Valparaiso, 
Ind.,  by  Judge  John  H.  Gillett,  of  the 
Circuit  Court,  instructing  them  to  make 
a  thorough  investigation  of  the  riots  at 
Hammond  during  the  recent  strike 
against  the  Pullman  company,  will  be  of 
interest,  as  it  shows  the  attitude  the 
courts  are  assuming  with  respect  to  that 
class  of  lawlessness.    The  court  said: 

"I  would  be  recreant  in  my  duty  if  I  omitted 
to-  call  your  attention  to  the  acts  of  violence 
'  and  lawlessness  that  occurred  in  this  county 
during  the  late  strike.  .  While  the  acts  of 
wrong  doing  were  directed  principally  at  rail- 
roads, yet  as  an  incident  of  such  acts,  men  were 
beaten  almost  to  death  because  they  performed 
their  duties,  while  others  were  compelled  on 
pain  of  death  to  flee  the  state  because  they 
were  suspected  of  having  given  information  as 
to  the  identity  of  wrong-doers.  There  can  be 
no  question  as  to  the  abstract  right  of  a  man 
not  only  to  strike^  but  also  to  secure  the  co-op- 
eration of  his  fellow  workmen  in  a  strike  by 
entreaty  or  by  an  appeal  to  reason. 

To  take  from  the  laboring  man  the  right  to 
quit  an  employment  of  uncertain  tenure  and 
to  solicit  others  so  employed  to  do  so,  is  to 
take  from  him  his  only  weapon,  inasmuch  as 
he  is  ordinarily  without  any  considerable  ac- 
cumulation ot  money  or  property  and  he  must 
make  the  value  of  his  services  felt  speedily  or 
the  gaunt  wolf  of  starvation  will  compel  him 
to  accept  such  wage  as  his  employer  tenders. 
The  limit  is  that  the  striker  must  not  molest 
th*  person  or  the  vproperty  of  his  employer, 


and  must  not  interfere  with  the  freedom  of 
those  who  are  content  to  accept  as  a  compen- 
sation what  the  employer  offers.  It  is  clear 
that  there  can  be  no  justification  for  mob  rule 
under  a  new  form  of  government  like  ours. 
Our  citizens,  both  native  and  naturalized,  must 
be  educated  to  respect  the  law.  No  one  has  a 
greater  reason  than  the  laboring  man  to  de- 
mand the  enforcement  of  the  law  against  those 
who  have  committed  violence  in  the  name  of 
labor.  The  particular  cases  I  wish  you  to  spe- 
cially investigate  are  those  where  individuals 
have  been  injured  and  not  for  crimes  commit- 
ted against  the  property  of  the  railroads  unless 
a  request  is  made  to  do  so." 

It  appears  from  a  statement  from  the  Court 
in  a  recent  lunacy  case  that  "  if  a  person  is  in- 
sane" on  one  subject  he  is  certifically  insane." 
This  is  rather  alarming.  It  was  said  by  Hart- 
ley Coleridge  of  Miss  Martineau,  when  her 
diligence  and  enthusiasm  were  compared  with 
his  own  laissezaller  ways,  that  she  was  "a  mono- 
maniac about  everything" ;  an  unusual  charge 
indeed,  but,  on  the  other  hand,  everybody  is 
supposed  to  be  mad  about  something  or  another, 
and  therefore,  it  seems,  is  qualified  for  a  luna- 
tic asylum.  The  case*  in  question,  it  must  be 
admitted,  looked  very  serious,  for  it  was  that 
of  a  young  solicitor  suffering  from  religious 
scruples — "A  professing  Christian,"  as  some 
one  has  expressed  it,  "who  was  a  practicing  at- 
torney." He  thought  it  wrong  to  sue  anybody 
fqr  debt,  and  "used  to  insist  upon  making  the 
strictly  legal  charges."  Altogether,  he  must 
have  been  an  embarrassing  partner  when  en- 
trusted to  settle  costs.  His  counsel  said,  "You 
thought  him  hyper-conscientious;  a  serious 
matter,  no  doubt,  for  a  solicitor."  There  were 
"roars  of  laughter"  of  courserbttt  tow  strange 
it  is  that  one  branch  of  the  Taw  should  have  the' 
audacity  to  gird  at  the  other,  on  which  it  relies 
for  subsistence.— 7//itf/ra/&f  London  News. 


Among  our  exchanges  we  find  what  is 
probably  the  latest  guide  to  the  hilltops. 
It  is  called  the  "Secret  of  Success,"  com- 
posed, prepared  and  edited  by  P.  E. 
Mitchell  and  published  in  New  York. 
Typographically  the  publication  com* 
mends  itself  and  a  hakty  glanpe  at  its 
pages  reveals  the  fact  that  the  author  or 
editor  has  mined  into  some  of  the  rug- 
ged characters  of  the  world  for  his  "Se- 
crets of  Success."  The  work  is  aimed 
at  the  universe,  having  no  special  refer- 
ence to  any  profession,  business  or  trade. 
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INJUNCTION  AND  ORGANIZED  LABOR. 

A  paper  read  before  the  American  Bar  Association,  at 
Saratoga,  N.  Y.,  August  22  1894,  by  Charles  Claflin 
Allen,  of  St.  I.ouis,  Mo. 

Sincb  the  subject  of  this  paper  was  select- 
ed, and  work  upon  it  begun,  history  has  been 
making  with  startling  rapidity.  Events  have 
tripped  upon  the  heels  of  events.  The  phases 
of  the  law  have  changed  with  the  variety  and 
celerity  of  the  kaleidoscope,  the  essential  ele- 
ments remaining  the  same,  and  the  appearance 
depending  upon  the  angle  of  reflection. 

It  is  unnecessary  to  give  a  definition  of 
"  Organized  Labor."  Its  existence  is  too  pat- 
ent, its  manifestations  too  evident,  to  require 
amplification.  The  term  covers  alike  the  num- 
berless local  trades  unions  of  small  member- 
ship and  the  vast  combinations  of  wage-earn- 
ers claiming  membership  in  the  hundreds  of 
thousands.  The  question  for  consideration  is 
the  application  of  injunction  and  the  rules  of 
equity  piocedure  to  these  masses  of  men,  under 
conditions  which  threaten  irreparable  injury  to 
private  property,  and  interference  with  the 
rights  of  the  public ;  a  question  of  the  most 
vital  importance  at  the  present  time,  and  one 
which  it  is  impossible  to  approach  without  the 
gravest  sense  of  its  momentous  consequences. 

The  whole  scope  of  human  law  is  summed 
up  in  the  first  definition  of  Justinian's  Insti- 
tutes :  Justitia  est  constans  et  pcrpetua  voluntas 
jus  suum  cuique  tribuendi.(\)  It  is  not  obedi- 
ence to  command,  nor  the  servile  fear  of  diso- 
bedience, but  the  constant  and  perpetual  wish 
of  rendering  to  every  man  his  right,  that  makes 
justice. 

Equity,  like  its  Roman  prototype,  Atquiias, 
has  always  manifested  a  tendency  to  approxi- 
mate the  ideal  conception  contained  in  Justin- 
ian's definition.  Its  appeal  to  the  conscience 
of  the  chancellor  demonstrates  its  origin  in  a 
moral  force,  not  found  in  the  rigid  rules  of  the 
common  law;  and  the  highest  expression  of 
equity  jurisprudence  is  found  in  its  first  and 
foundation  maxim,  ubi  jus  ibi  remcdiutn. 

"Equity,  then,  in  its  true  and  genuine  mean- 
ing," says  Blackstone,  "  is  the  soul  and  spirit  of 
all  law;  positive  law  is  construed,  and  rational 
law  is  made  by  it.  Iii  this  equity  is  synony- 
mous to  justice ';  in  that,  to  the  true  meaning 
and  sound  interpretation  of  the  rule." (2)  Such 
a  system  should  command  the  profoundest  re- 
spect of  all  American  lawyers.  Its  preroga- 
tives should  be  strenuously  maintained,  its 
jurisdiction  jealously  guarded. 

Injunction  is  "the  strong  arm  of  equity." 
With  it  the  Court  of  Chancery  reaches  out  to 
stay  irreparable  injury,  and  to  draw  within  its 
grasp  those  who  disobey  its  mandate.  "A  writ  of 
injunction,"  says  Mr.  High,  "  may  be  defined  as 
a  judicial  process,  operating  in  personam,  and 
requiring  the  person  to  whom  it  is  directed  to 
do  or  refrain  trom  doing  a  particular  thing. 
In  its  broadest  sense,  the  process  is  restorative 
as  well  as  preventive,  and  it  may  be  used  both 
in  the  enforcement  of  rights  and. in  the  preven- 
tion of  wrongs.  In  general,  however,  it  is  used 
to  prevent  future  injury  rather  than  afford  re- 


( 1)  Inst,  Juetln.  Lib.  1.  T.  1  ( Ed.  Sudan,  p\  85 ). 
(i)  3  Black.  Comm.  H*. 


dress  for  wrongs  already  committed,  and  it  is 
therefore  to  be  regarded  more  as  a  preventive 
than  a  remedial  process.  If  the  injury  be 
already  committed,  the  writ  can  have  no  opera- 
tion to  correct  it,  and  equity  will  not  interfere 
for  purposes  of  punishment,  or  to  compel  per- 
sons to  do  right,  but  only  to  prevent  them 
from  doing  wrong."(l) 

The  application  of  injunction  and  equity  pro- 
cedure to  aggregations  of  workmen  involves 
the  solution  of  intricate  and  perplexing  prob- 
lems. Jurisdiction  in  such 'cases  is  based,  first, 
upon'  criminal  conspiracy ;  and  second,  upon 
injury  to  property  resulting  from  such  con- 
spiracy. 

A  criminal  conspiracy  has  been  defined  to  be: 
"Any  combination  between  two  or  more  per- 
sons to  accomplish  an  unlawful  purpose,  or  a 
lawful  purpose  by  unlawful  means."  The 
books,  from  the  earliest  days,  are  full  of  reiter- 
ations of  this  definition.  ('.')  Hawkins,  in  his 
Pleas  of  the  Crown  (bk.  1,  chap.  27,  \  2),  lays  it 
down  that  "there  can  be  no  doubt  but  that  all 
confederacies  whatsoever,  wrongfully  to  preju- 
dice a  third  person,  are  highly  criminal  at  com- 
mon law;  as  where  divers  persons  confederate 
together  by  indirect  means  to  impoverish  a 
third  person." 

In  an  anonymous  case  in  \l  Modern,  248 
(case  427,  1698),  leave  was  given  to  file  an  in- 
formation against  several  plate  button-makers 
for  combining  by  covenants  not  to  sell  under  a 
set  rate,  and  Chief  Justice  Holt  said  :  "  It  is  fit 
that  all  confederacies  by  those  of  a  trade  to 
raise  their  rates,  should  be  suppressed." 

In  Bolton's  Justice  (vol.  2,  p.  10),  it  was  de- 
clared that  any  such  conspiracy  is  an  offense  at 
common  law. 

So  in  I  Keble,  650  ( report  of  Rex  v.  Sterling), 
Chief  Justice  Hyde  says  that  the  very  conspir- 
acy, without  an  overt  act,  to  raise  the  price  of 
pepper  or  other  merchandise,  is  punishable. 
It  will  be  noticed  that  these  cases  relate  to 
those  engaged  in  trade;  yet  they  are  cited  as 
leading  authorities  in  support  of  prosecutions 
against  laborers  for  combinations  to  raise 
wages,  as  our  own  "Anti-Trust"  Law  is  first 
invoked  against  strikers. 

But  the  most  notable  illustration  of  the  bib- 
lical .  assertion  that  "  there  is  no  new  thing 
under  the  sun  "  »s  found  in  the  Liber  Assissa- 
rum,  27  Kdw.  Ill  K!«,  130,  five  years  after  the 
first  of  the  "Statutes  of  Laborers,"  where, 
among  other  conspiracies  directed  to  be  investi- 
gated by  the  inquests  of  office,  is  that  "  ol  mer- 
chants, who  by  covin  and  alliance  among  them- 
selves, in  any  year,  put  a  certain  price  on  wools 
which  are  to  be  sold  in  the  country,  so  that 
none  of  them  will  buy,  or  otherwise  pass  in  the 
purchase  of  wools  beyond  the  certain  price 
which  they  themselves  have  ordained  to  the 
great  impoverishment  of  the  people." 

More  than  five  hundred  years  ago  our  English 
ancestors  were  faced  with  the  problem  of 
"  Trusts  "  and  legislated  against  them.  Whether 


( 1 )  Hhjh  on  injunctions,  pp.  8, 3. 

(t)  Poulterer's  Case,  »  Co.  Rep.  85  6 ;  Timberley  t.  Childe,  1 
Slderfin,  68  ( lf-M)  ;  Reginar.  Best,  1  Salkeld,  174  ;  tLord  Ray- 
mond, US?  ( 1705) :  Rex  v.  Kluueraloy  6  Moore,  1  Strange,  1*9  171«) ; 
Rex  r.  Cope,  1  Stra.  144;  Rex  v.  Mawbey,  ftT.R.  6M  07W);  The  Peo- 
ple v.  Erequier,  1  Wheel.  Crim.  Gas.  149  ( ltt3 ) ;  and  nearly  all  the 
cases  on  conspiracy  oontaln  substantially  the  sane  definition. 
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the  inquest  of  office  was  more  successful  "in 
1354  than  1894  history  is  silenL(l) 

But  the  leading  case  on  common-law  con- 
spiracy is  The  King  v.  Journeymen  Tailors  of 
Cambridge,  8  Mod.  1 1,  whose  authenticity  has 
been  so  much  disputed ;  where  the  rule  is  de- 
clared that  "  a  conspiracy  of  any  kind- is  illegal, 
although  the  matter  about  which  they  con- 
spired might  have  been  lawful  for  them,  or  any 
of  them,  to  do  if  they  had  not  conspired  to  do 
it "(2)  This  case,  in  turn,  cites  as  its  authority 
the  mythical  case  of  Tub  Women  v.  Brewers  of 
London,  whose  identity  has  puzzled  the  wits  of 
advocates,  judges  and  text- writers,  but  which 
is  commonly  believed  to  be  the  case  of  The 
King  v.  Sterling,  1  Keble,  650,  in  which  certain 
brewers  were  indicted  for  conspiring  to  cease 
making  small  beer,  and  thus  incite  a  riot  and 
deprive  the  king  of  his  excise. 

The  King  v.  Journeymen  Tailors  of  Cam- 
bridge was  decided  in  1721,  and  has  been  fre- 
quently cited  in  English  cases,  (3)  and  the  doc- 
trine it  laid  down  was  the  early  rule  in  this 
country  as  applied  to  combinations  of  labor- 
ers. (4)  The  authenticity,  and  therefore  the  au- 
thority, of  this  ancient  case  raises  an  extremely 
perplexing  question,  namely,  whether  a  com- 
bination among  laborers  to  raise  wages  was  a 
criminal  conspiracy  at  common  law.  It  is  also 
an  extremely  important  question,  since  if  it 
was  the  common  law,  it  is  still  the  law  in  such 
states  as  have  not  adopted  special  statutes ;  and 
it  is  important  for  the  further  reason  that  even 
where  other  circumstances  exist  to  establish  a 
conspiracy,  nevertheless  the  effort  to  raise 
wages  is  usually  the  foundation  of  the  who.e 
matter. 

In  the  case  of  the  boot  and  shoemakers  of 
Philadelphia,  tried  in  1806,(5)  and  that  of  the 
journeymen  cordwainers  of  the  city  of  New 
York,  in  1809,(6)  and  the  Pittsburgh  cordwain- 
ers, in  1815,(7)  the  doctrine  of  the  journeymen 
tailors  of  Cambridge  case  was  sustained,  though 
its  authenticity  was  strenuously  denied  by  coun- 


il  >  AuU-monopoIy  laws  *re  of  melon*  origin.    Bt  the  LexJmlia 
d*  A**QHa>  Hie  Rorcumn  prohibited,  mailer  p^uAltlM, 


*Htb  transportation,  or  pro  venting 
By  the  Atettib!  of  Zena,  thp  m&n  wh< 


,  »ay  Intel* 
the  free  cnmitfe  of 
_r>  niDi  " cornel1  "la 
staple*  ww  subject  to  hjtulahmeut  mnd  conflscMlcm  of  fSSda. 
I  Wharton  Crtm.  La*  (tth  Ed  a  I  i*«,  K  Duopolies  were  prohib- 
ited At  com m no  |*w;  ttuti  combination*  In  restraint  of  trade  ere 
held  to  be  eoMNfiimcLeJL  flee  Morris  Hun  Con]  Co,  v,  Barclay  Cnal 
Co,,  W  P*.  St.  173 « I ifTt > ,  Hooker  *.  Vudewater,  A  Denlo*  349,  and 
cue*  cited.  For  dlatlDctlDD  between  tnooapoly  *n*i  rivalry,  nee 
M-»(ruI  8  S.  Co.  t.  McGregor ,  L.B.,»4  8IDLW  (IMvi,  on  IflMSl 
of  s.  c>  ft  Q.  fl,  p.  fl»4,  AJeo,  (?.  &  *.  Mlmah,  &  Fed.  |M  tt; 
flUnton  r.  Allen;  5  Denlo.  *M-  Salt  Co.  v  Guthrie.  35  Ohiu  AL  086; 
Crart  *  McCooougtty,  Tfl  til.  SM;  Ktalinrdsou  *.  Buhl,  77  KM  ft; 
33  N.  W.  K_  119t;  Handy  r,  Hall  road  Co.,  31  Fed.  Rep.  COT,  Western 
Union  IV I  CO,  t.  Burlfcviton  *  S.  W.  R.  Co.,  11  Fed-  Rep.  1;  Polpli 
V,  Kjkcblnf  ry  Co..  M  Fed.  Rep.  AfiS;  People  t.  Chicago  Go*  Trust 
Co. ,  ISO  HI  V*  ■  m  hVfc  R  iW;  Meat*  Co.  *.  Hots,  4s  Fed.  Hep. 
711;  More  e.  Bennett  Oil.  Su  v>,  »  N.  K.  Ben.  MS. 

rfli  See  also  Kiutr  v.  £d  wards,  9  Mod-  TO,  as» ;  Ret  t.  Eeclsn,  3 
Douff  337  (1783), 

(9)  The  doctrine  wan  discussed  In  Rpir.  Ramniond  A  Webb,  I 
Ken,  71**.  «*l  «.  Baiter.  &  Esp.  iMit  Rex  t.  BykerdJk*,  I  Moody  * 
KuMneob.  ITI  BbVH  KJag  *.  JScdee,  1  l^nch.  17*-  3  [tour.  337; 
Hex  V.  Ferguson,  t  Starkly,  ill  ■  Reg.  t.  Bijou;  it  Cox  C.  C.  lis..  Rt>g. 
t.  i*m»t.  :o  cox,  &  a  Mtj  Rex.  x.  M**Wj,  *  Term,  R,  31 ».  See 
Copley  on  Strikes  and  Lookouts  (MM). 

(4)  T  e  Boot  and  shoe  Makers  of  PWladelphJoJlSOC),  pamphlet 
printed  at  Philadelphia;  People  r.  Maltio,  3  Wheel  Criin.  Cms. 
(N.  T.)  868.  or  The  Case  of  the  Journeymen  Cordwainers  of  the 
City  of  New  York,  Yates*  Select  Cases,  ill  (1309);  Journeymen 
Cordwainers  of  Pittsburgh  -1813),  pamphlet;  Com.  ■▼.  Carl  vie. 
Brightley's  Ren.  (Pa.)  33  (1831);  State  ▼.  Buchanan,  6  Harris  A 
Johnson  (Md.)  317  (1831),  where  the  subject  Is  fully  discussed,  with 
numerous  citations;  People  r.  Treouier,  1  Wheel,  dim.  Can. 
(N.  Y.)  143  (1883):  The  Journeymen  Tailors  of  Philadelphia,  pamph- 
let (1887);  People  v.  Fisher,  14  Wend.  (N.  Y.)  1  1836).  See  Cogiey 
on  Strikes  and  Lockouts,  p.  8. 

(5)  Pamphlet  printed  at  Philadelphia  In  1808. 

(«)  Wheel.  Crim.  Cos.  (».  Y.)  883;  a.  c,  rates'  8elect  Cases,  UL 
(7)  Pamphlet. 


sel,  especially  in  the  New  York  case,  with  a  de- 
gree of  forensic  learning,  logic  and  wit  rarely 
equalled.  (1) 

But  in  Commonwealth  v.  Carlisle,  in  1821, 
Judge  Gibson,  of  the  Supreme  Court  of  Penn- 
sylvania, announced  a  different  rule.  (2)  That 
case  was  habeas  corpus  brought  by  certain  mas- 
ter shoemakers  who  had  been  convicted  of  a 
conspiracy  not  to  employ  journeymen  except 
at  a  eertain  reduced  rate,  which  however  was 
the  rate  paid  before  the  defendants  had  been 
compelled  by  a  combination  of  journeymen  to 
advance  it  Judge  Gibson  declared  that  it  had 
never  been  decided  in  England  thgt  it  was  un- 
lawful for  journeymen  to  agree  that  they  would 
not  work  except  for  certain  wages,  or  for  mas- 
ter workmen  to  agree  that  they  would  not  em- 
ploy any  journeyman  except  at  certain  rates. 
He  further,  says :  "The  unsettled  state  of  the 
law  of  conspiracy  has  arisen,  as  was  justly  re- 
marked in  tne  argument,  from  a  gradual  exten- 
sion of  the  limits  of  the  offense;  each  case 
having  been  decided  on  its  own  peculiar  cir- 
cumstances, without  reference  to  any  pre-estab- 
lished principle." 

Judge  Daily,  in  Master  Stevedore's  Associa- 
tion v.  Walsh,  decided  in  1867,(3)  approves  the 
views  of  Judge  Gibson,  and  criticises  at  length 
the  correctness  of  the  Cambridge  tailors'  case 
as  an  authority.  Other  judges  of  high  stand- 
ing have  done  the  same  (4) 

So  far  as  the  English  cases  are  concerned^  it 
cannot  be  doubted  that  the  shadow  of  the  stat- 
utes of  laborers  hung  over  all  them;  statutes 
which,  from  1350  to  1#25,  in  ever-varving  form 
but  never-varying  severity,  placed  the  laborer 
under  compulsions  and  restrictions  which  per- 
mitted him  little  of  the  semblance  of  a  free 
agent  Great  doubt  surrounds  the  whole  sub- 
ject of  common-law  conspiracy,  and  that  point 
of  view  is  well  expressed  by  Mr.  Justice  Stephen 
in  his  work  on  the  Criminal  Law  of  England,  (5) 
where  he  says : 

*i     No  case  has  ever  been  cited  in  which  say  person 


was,  for  havinr  combined  with  others  for  the'  raising 
of  wages,  convicted  of  a  conspiracy  in  restraint  of  trade 
at  common  law  before  the  year  1825.    There  is  indeed 


one  case,  that  of  the  journeymen  tailors  of  Cambridge, 
which  may.  perhaps,  be  an  authority  the  other  way. 
but  this  sppesrs  doubtful. 

"2.  There  are  some  dicta  to  the  effect  that  such  com- 
binations would  be  unlawful.  The  most  important  of 
these  is  the  dictum  of  Grose,  J.,  in  R.  v  Mswbey:  *  In 
many  cases  sn  agreement  to  do  a  certain  thing;  has 
been  considered  as  the  subject  of  sn  indictment  for 
a  conspiracy,  though  the  ssme  act,  if  done  separately 
by  each  individual  without  any  agreement  among 
themselves,  would  not  have  been  illegal.  As  in  the 
case  of  journeymen  conspiring  to  raise  their  wage*  : 


several  meet  for  the  ssme  purpose  it  is  illegal,  and  the 
rties  may  be  indicted  for  a  conspiracy.'  .This  dictum 


each  may  insist  on  raising  his  wages  if  he  can  but  if 
.  .     ..  fl|a  - 

parties  may  be  indicted  for  a  conspiracy 
is  sn  illustration  not  necessary  to  the  decision  of  R.  v. 
Mswbey  and  founded  as  it  seems  to  me  upon  the  case 
of  the  Cambridge  tailors.  I  must  add  that  I  am  quite 
unable  to  understand  why,  if  all  combinations  to  raise 
wages  were  st  common  lsw  Indictable  conspiracies,  it 
should  have  been  considered  necessary  to  pass  the  leaf 
series  of  sets  already  referred  to.    These  acts  are  not 


(1)  See  arguments  of  Sampson  and  Golden  for  defendants,  tn 
the  Journeymen  Cordwainers'  Case,  Yates*  Select  Caess,"139  et  «** 
(8)  Commonwealth  v.  Carlisle  (1331),  Brlgntteys  Rep.  33. 


(3)  8  Daily  <N.  V.  Com.  Pleas V 


Hunt,  t  Mete. 
Tailovs  of  PhiladeJ- 


(4)  See  op'nlons:  Chief  Justice  Shaw  in  Com.  ▼. 
ill' (Mass);  Recorder  Reeu,  la  Journeymen  Tailovt 
phla,  pamphlet,  1337;  Chief  Justice  Williams,  in  Hartford  Can** 
Wearer**  Case,  Sap.  Court  of  Oonn.,  printed  In  Hertford.  USB. 
Judge  Taft  of  the  Superior  Court.  Cincinnati,  in  Moore*  ft  Co*.  ▼. 
Bricklayers'  Union,  No.  1,  33  Weekly  Law  Bulletin,  43  ilSSt);  sad 
otbo-s. 

(5)  3  Stephen's  Hist,  of  Crim.  Law  of  Eng.,  p.  3S3,  M  mq. 
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in  their  form  declaratory,  nor  do  they  even  assume  that 
contracts  between  workmen  for  the  purpose  ot  raising 
their  wages  are  il?ega*  in  the  sense  of  being  void,  and 
so  incapable  of  being  enforced  by  law.  On  the  con- 
trary they  enact  that  they  shall  be  void.  Sir  W.  Brie 
observes  that  whilst  the  ancient  statutes  '  were  in  force 
they  tended  to  prevent  a  resort  to  the  common-law 
remedy  for  conspiracy.'  The  inference  from  the  exist- 
ence 01  the  statutes  appears  to  me  to  be  that  until  they 
were  passed  the  conduct  which  they  punish  was  not 
criminal. 

'*  On  the  other  hand  the  cases  and  dicta  to  which  I 
have  referred  explain  the  undoubted  fact  that  in  the 
year  1825  an  impression  prevailed  that  a  combination 
to  raise  wages  would  constitute  an  indictable  conspir- 
acy at  common  law." 

Again  he  says  ( p.  219 :) 

'  The  views  of  Crompton,  J.,  and  Lord  Campbell,  Ch. 
J  ,  on  the  subject  of  conspiracy  in  restraint  of  trade, 
are  thus  expressed  Crompton,  J.,  in  Hilton  v.  Eck- 
ersly,  6.  E.  &  B.  53  (1856),  said:  '  I  think  that  combina- 
tions like  those  disclosed  in  the  pleadings  in  this  case 
wt-re  illegal  and  indictable  at  common  law,  as  tending 
directly  to  impede  and  interfere  with  the  free  course  of 
trade  and  manufacture.'    His  chief  authority  for  this 

E reposition  was  the  dictum  of  Grose,  J.,  in  R  v.  Maw- 
ey.  referred  to  above.  Lord  Campbell,  on  the  other 
hand,  after  referring  to  this  dictum,  and  stating  that 
\  oth  r  loose  expressions  may  be  fouud  in  the  book*,  to 
the  same  effect.'  say», '  I  cannot  oring  myself  to  believe 
Without  authority  much  more  cogent,  that  if  two  work- 
men who  sincerely  believe  their  wages  to  be  inadequate 
should  meet  and  agree  that  they  would  not  work  unless 
their  wages  were  raised  without  designing  or  contem- 
plating violence  or  anv  illegal  means  for  gaining  their 
object  they  would  be  guilty  of  a  misdemeanor,  and 
liable  to  be  punished  by  fine  and  imprisonment.'  The 
result  is  that  the  threejudges  of  the  Court  of  Queen's 
Bench  each  took  a  different  view  of  the  law  on  this 
subject,  and  tint  the  six  judges  of  the  Court  of  Ex- 
chequer Chamber  took  a  fourth  view,  which  excused 
them  from  pronouncing  an  opinion  on  the  question 
whether  such  conduct  as  Lord  Campbell  dcHcnbed  was 
at  conmoo  law  an  indictable  conspiracy  or  not  " 

Mr.  Wright,  in  his  work  on  Criminal  Con- 
spiracy (pp.  36  to  52),  and  Mr.  Carson,  in  his 
appendix  to  that  work  (p.  178),  express  similar 
views,  though  Mr.  Carson  does  not  seem  to 
adopt  the  broad  conclusions  of  Mr.  Wright 
against  the  existence  of  conspiracy  at  the  com- 
mon law. 

Unquestionably,  the  long  and  almost  un- 
broken line  of  judicial  declarations  in  America 
since  the  case  of  Commonwealth  against  Car- 
lisle in  1821  supports  the  doctrine  that  it  is  n6t 
unlawful  for  workingmen  to  agree  that  they 
will  not  work,  except  for  certain  wages;  that 
they  are  free  to  work  for  whom  they  please,  or 
not  to  work  if  they  so  prefer,  and  that  it  is  not 
criminal  for  them  to  agree  together  to  exercise 
this  right  (1) 

Nevertheless,  the  common-law  rule  of  con- 
spiracy is  usually  quoted  with  approval  in  the 
cases  on  this  subject (2)  The  difficulty  is  not 
so  much  with  the  rule  as  with  its  application. 

p]  Journeymen  Tailors  of  Philadelphia,  pamphlet,  IK?;  Hart* 
tvn  Cp™tWt**ers,  Connecticut,  pamphlet  IKM.torn.  *.  Hunt- 
*  M«e.  III  [1**1 ;  Button  Ulass  Manufactory  *r  Rlno.v.  *  »Mk. 
iSo i  Hown  v.  KktbtaojL  tl  Allan  lift;  Muter  B£e*ed 


WfciBh,  9  LtsJjr.  1  jl*ft7|:  Care*  *,  hatherfurd.  108  Km 
«.  tS  Fed  Hep.  716,  1*^  Stat*  r.  Bfmrt,  M  I 
Moore** Co.  *,  Bricklayer*'  Union  Sfo.  L89  Weekly 


The  opinions  in  support  of  the  right  of  com- 
bination to  raise  wages  are  often  only  dicta  of 
the  judges,  in  actions  for  damages,  bills  for  in- 
junctions, or  indictments  for  conspiracy,  where 
conspiracy  is  found  to  exist  because  of  the  in- 
timidation, violence  or  boycotts  which  are  the 
common  accompaniments  of  strikes  in  the  con- 
crete. 

In  the  midst  of  the  uncertainty  about  the 
application  of  the  common-law  rule,  one  prop- 
osition is  plain,  viz.:  that  where  the  confed- 
eracy is  established,  either  at  common  law  or 
under  statutes,  the  gist  of  the  offense  is  the 
conspiracy  itself,  and  not  the  acts  committed 
under  it  Or  to  differentiate  the  rule :  Where 
the  conspiracy  is  to  effect  an  unlawful  purpose, 
the  purpose  only  is  required  to  be  pleaded  and 
proved ;  where  the  conspiracy  is  to  effect  a  law- 
ful purpose  by  unlawful  means,  it  is  necessary 
to  plead  and  prove  the  means  employed. (1) 
This  is  in  compliance  with  the  well-established 
rule  that  whatever  constitutes  the  crime  must 
be  clearly  charged. 

The  advent  of  fraud,  force  or  intimidation 
into  the  conditions  of  a  combination  marks  the 
vanishing  point  of  doubt  Every  man  has  the 
legal  right  to  pursue  his  vocation  without  mo- 
lestation, free  from  violence,  intimidation  or 
threats  of  injury  to  his  person  or  his  property. 
This  right'  is  an  essential  element  ot  liberty 
under  a  free  government,  and  it  is  a  paramount 
obligation  of  government  to  protect  him  in 
that  right 

The  employer  still  has  the  right  in  law  to 
employ  whom  he  pleases,  and  the  laborer  to 
work  for  whom  he  pleases.  To  interlere  with 
either  by  violence  or  threats  is  a  crime,  and  a 
combination  for  such  a  purpose  is  a  criminal 
conspiracy.  (2) 

Mr.  Carson  sums  up  the  decisions  thus: 
"The  result  of  all  the  cases,  ignoring  matters 
of  detail  or  special  circumstances,  appears  to 
be  as  follows:  Workmen  may  combine  law- 
fully for  their  own  protection  and  common 
benefit;  for  the  advancement  of  their  own  in- 
terests, for  the  development  of  skill  in  their 
trade  or  to  prevent  overcrowding  therein,  or 
to  encourage  those  belonging  to  their  trade  to 
enter  theif  guild ;  for  the  purpose  of  raising 
their  wages,  or  to  secure  a  benefit  which  they 
can  claim  by  law.  The  moment  however  that 
they  proceed  by  threats;  intimidation,  violence, 
obstruction  or  molestation,  in  order  to  secure 
their  ends ;  or  where  their  object  be  to  impov- 
erish third  persons,  or  to  extort  money  from 


u. 

*7; 
.  le- 
UBVU,  INK.  Thin  Id**  is  usually  assumed,  anfuernfo,  bv  j-  *e 
til  the  later  case*.  See  eepofll&liy,  cases  In  rhe  V.  8.  court-  ed 
infrti.  The  mark  ifij  e  h  anjre  of  hd  r  I  merit  and  law  on  thU  l  ict 
■  iiuN'il  in  Mr1.  Wharton'*  treatment  of  it*  Compare  W  rt. 
Crim.  Law,  Stfc  ed.r  p,  it,   }  3399,  tins,  and  wthed,,  p,  814,  11366 

18*9. 

[*i  On  the  subject,  generally,  of  conspiracy,  tee  Ensrlish  oases: 
Poulterer's  Gate.  9  Co.  Rep.  66  o ;  Regis*  v  Beet,  1  8alk.  174  ;  8.  a, 
8ht<!  bourne  ▼.  Ollrer,  IS  Law  Times  Rep ,  X.  S.,  680, 1866;  Skinner 
v.  Kitch.  10  Cox  C.  Cf.  663, 1667;  Keg.  r.  fthephcrd;  11  Cox  C.  C,  365, 
1*39;  Res.  v.  Hlbbert,  13  CoX  C.  0.  83,  lilt;  Re*,  v.  Bauld,  IS  Cox 
c  C.  388,  1676 1  Res.  v.  Bonn,  IS  Cox  a  C.  316, 1879;  Hilton  r.  Eoknr- 
•ley,  6  EL  ft  BL  47. 

Among  the  American  oases  are  the  following:  Boot  and  Shoe- 
makers  of  Philadelphia,  pamphlet,  1806;  People  r.  Metvin,  S 
n  im**1.  Grim.  Cas..  X,  Y..  868;  s.  c.  The  Journeymen  Cordwalners 
<>t  N.  Y..  Yates7  Select  Cases,  111,  1809;  the  Journeymen  Cordwaln- 


ers of  Plttstmmh,  pamphlet,  ltlbt  Com.  v,  Oerffsle,  Tlrlrhtley'i 
Rep,,  Pa..»,  ItSl:  BUte  *,  Buchanan,  M4„  6  Hur-  *uri  Johpa,  3JTr 
1891 1  Com.  v.  Judd,  f  Haas,  399 1  The  Journeymen  TMJ  :>l*  of  Phils  , 

CLiiiphlet,  16T  j  People  *-  Tranter,  I    Wheel  dim.  Gs*.  "*,  1*93, 
tmbertT.  The  People  fl  Co «i<d,  378,,  People  v.  Fisher,  II  Wend. 
9;  a.  a.  St  Am.  Dec.  So*.  IWV'nm.  y  Hunt.  4  Hete,  ill.  lHtKp 


,  Huttc 
H  5,  J.  L  ,  33,  IMiJj  State  r.  Pull*,  19  »iun,  1*4. 
>m;  aw*  ▼.  [Jonaldson,  36  N,  J.  L  .  X  Vr  .  Jit  i»J7 ;  Csn<w  v.  Jtnth- 
erford,  106  Masn.  lis.  c,  *  Ajn.  Hwp.  3k7.  1«t«  ;  Master  St  crtiionfi' 
Att'ii  v  U'aUh.  t  UtaJy,  tt  N.  T.  CCW,  Picas.  IK7;  UnuHtJr-k  v. 
RaniTP,  »  Neb  390=  a.  c.„  ,11  Am*  ttep.  41  j,  1179 i  f>opk-  *-  WUslv.  4 
N.  Y.  Orim.  E*p  <o«.  i*w^  PeopTe  v,  KoivtkJb.  *  N.  T,  (Mm  Ka> 
49D,  1886  j  Old  Doniluivu  »-  «>  Oqw  v.  SlcKenna.  30  Frd.  Kurt.  i«, 
lttTi  atAte  it.  Stewart,  an  Vt,  873,  IBtTj  PetfLLoitu  r.  U*  S..  UN  U.  &, 
19T,  J««:  wjeI  other  ea*w«Htedt  fit/At, under  floyc.iit«  uml  InjuiM'- 
tlons.  But  compare  the  peculiar  case  of  fkste  v.  Murpliy,  Pa.,  96 
All.  Heji  I'M,  isvt,  vrhere  a  eunshlnatkiN  tyf  ■"iniilojert  to  wdttoe 
wa^i?*  fs]M«1  >]>'  che  "artlHcUl"  iueam<  of  labor  ory»ni2fltloDS« 
wa«  held  Dot  to  he  an  tin  lawful  fuunptracj. 

fij  Com,  v.  Hunt  i  J4i»tc  ill,  1N9;  fttftts  r.  liewvt,  roVt  Kl, 
1887.  aitd  oase«  there  cited,  p.  «*7.  sC  m  ./  I  VLtlUme  r  1'.  M.,  IIS  L. 
8  l»tP  Xaivh  «,  W*,  T,  H,  r  Ninth,  189  l\  S.  S3;  and,  8rV.  ifiier- 
all        ten  eltM  In  sexi  prtft-illntf  at*tt\ 

\t[  S*ie  c«*ce,  KhKliaJiutid  Amttrkan,  lotted  rfi»j*ro. 
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their  employers,  or  to  ruin  their  business,  or 
to  encourage  strikes  or  breaches  of  contract 
among  others,  or  to  restrict  the  freedom  of 
others  for  the  purpose  of  compelling  employ- 
ers to  conform  to  their  views,  or  to  attempt  to 
enforce  rules  upon  those  not  members  of  their 
association,  they  render  themselves  liable  to 
indictment"  (1) 

Boycotts  are  peculiarly  within  the  pale  of 
prohibition.  Judge  Seagle,  of  Pennsylvania, 
thus  describes  a  boycott:  "The  word  itself  is 
a  threat.  In  popular  acceptation  it  is  an  organ- 
ized effort  to  exclude  a  person  from  business 
relations  with  others  by  persuasion,  intimida- 
tion and  other  acts  which  tend  to  violence,  and 
they  coerce  him  through  fear  of  resulting  in- 
jury, to  submit  to  dictation  in  the  management 
of  his  affairs."(2) 

As  frequently  applied,  it  is  one  of  most 
heartless  and  brutal  manifestations  of  private 
revenge  recorded  in  history,  and  it  is  calculated 
to  call  forth  the  abhorrence  and  just  repre- 
hension of  all  men  who  respect  law  and  love 
liberty. 

There  may  be  an  ideal  boycott,  as  there  is 
said  to  be  an  ideal  anarchy,  but  the  boycott  of 
which  the  law  takes  cognizance  is  synonymous 
with  conspiracy ;  for.  boycott  is  conspiracy.  (3) 

Wherever  these  elements  of  intimidation  and 
violence  enter  into  a  combination,  the  law  of 
conspiracy  applies.  It  may  be  safely  asserted 
that  no  adjudicated  case  holds  the  contrary. 
And  the  conspiracy  being  established,  the  acts 
of  each  in  furtherance  of  its  purposes,  bind 
all.  (4)  Statutes  have  been  adopted  in  a  num- 
ber of  States,  which  greatly  soften  the  rigor  of 
common-law  rule  of  conspiracy,  and  extend  the 
privileges  of  organized  labor  in  many  ways ;  (5) 
but  as  their  provisions  vary,  and  their  effect  is 
local,  lack  of  time  prevents  any  consideration 
of  them. 

On  the  other  hand,  several  States  have 
adopted  statutes  against  boycotts ;  and  the  tone 
of  public -sentiment  as  expressed  through  leg- 


[1]  Wright  on  Criminal  Conspiracies,  Canon's  Appendix  to 
American  Ed,  1887,  p.  IIS. 

[8J  Brace  Bros,  v.  Evans,  Pa.,  3  R.  A  Corp.  J.  Ml,  1899. 

(3)  Ray's  Contractual  Limitations,  410,  411;  Cogley  on 
Strikes  and  Lockout*,  161 :  Mogul  8.  8.  Co.  ▼.  McGregor,  L.  R.. 
16  Q..B.  D.  476,  1186;  People  v.  Wiutig,  4  N.  T.  Crlm.  Rep.  403, 
1886;  People  t.  Kostka,  4  N.  Y,  Crlm.  439.  1886:  State  v.  Olid- 
den,  86  Conn.  46, 1887;  Baughman  v.  A* ken.  11  Va.  Law  J.  196, 
1887;  Com.  t.  Shelton,  11  Va.  Law  J.  334,  1887:  Old  Dominion 
8.  8.  Co.  t.  McKenna,  SO  Fed.  Rep.  48,  1887;  Cramp  v.  Com. 
monwealth.  84  Va.  937.  1888;  Brace  Bros.  ▼.  Evans,  Pa.,  *  R'y 
and  Corp  Journal,  661,  1868;  Sherry  ▼•  Perkins,  147-  Mass. 
SIS,  1S8S;  Moorea  ft  Co-  t.  Bricklayer*'  Union  No.  1,  SS  Week* 
ly  Law  Bulletin,  48, 1890;  Casey  t.  Cincinnati  Typographical 
Union  No.  1,  46  Fed.  Rep.  141, 1891.  King  v.  Sterling.  1  Keb. 
66o.  was  a  case  of  boycott.  The  earliest  recorded  case  was 
that  of  the  Baliffs  of  Shrewsbury,  In  1331,  noted  under  the 
title,  Boycott,  In  Vol.  1,  Publications  of  the  8e)den  Society,  p. 
115,  Pleas  of  the  Crown. 

(4)  U.  8.  v.  Kane,  93  Fed.  Rep.  748,  1886.  See  cases  on  con- 
spiracy, generally. 

<S)  New  York-.  Penal  code,  If  168. 170,  171;  Pennsy lvanla :  3 
Brlffhtley's  Purdon's  Dig.,  p.  1178;  Laws  of  Pa.,  1891,  p.  3*0;. 
hfw  Jersey:  8upp.  Revision,  774,  ft  30;  Minnesota  :  2  Stat. 
Minn.  1891, 11.6099,  6093,  6094;  Missouri:  Rer.  Stat  Mo.  1669, 
f»  3780,  3781;  Law*  of  Mo.,  1891,  p.  19S;  Laws  of  Mo.,  1893,  p 
187.  Other  stated  hare  passed  act*  modifying  the  common 
law  in  various  ways.  8ee  also  the  act  to  Legalise  the  Incor- 
poration* of  National  Trades  Unions,  1886.  S4  U.  8.  Stat,  at 
Large,  p.  86,  chap.  667;  Statute  on  Arbitration,  1S88,  S6  U  8 
Stat.,  p.  601.  chap.  K»43. 


islation,  generally,  is  clearly  opposed  to  acts  of 
violence  or  intimidation.  {]> 

The  use  of  the  writ  of  injunction  as  a  pre- 
ventive of  unlawful  aggressions  by  organize  1 
labor  is  of  very  modern  application.  The  first 
case  in  point  seems  to  have  been  Springhead 
Spinning  Co.  v.  Riley,  L.  R.,  6  Eq.  551,  decided 
in  1868,  in  which  the  defendants,  officers  of  a 
trades  union,  gave  notice  to  workmen,  by 
placards  and  advertisements,  that  they  were 
not  to  hire  themselves  to  plaintiff;  and,  as  the 
bill  alleged,  this  intimidated  workmen,  and 
seriously  injured  the  value  of  plaintiff's  prop- 
erty. On  demurrer,  it  was  held,  that  the  acts 
of  the  defendants,  as  alleged  by  the  bill, 
amounted  to  crime,  and  that  the  court  would 
interfere  by  injunction  to  restrain  such  acts, 
inasmuch  as  they  also  tended  to  the  destruc- 
tion of  property. 

The  court,  through  Vice-Chancellor  Malin. 
reaffirms  the  well  established  doctrine  that  a 
Court  of  Chancery  will  not  enjoin  the  commis- 
sion of  crimes,  and  that  the  function  of  equity 
is  to  protect  the  civil  right  of  property.  He 
refers  to  the  opinions  of  Lord  Campbell  and 
Lords  Justices  Bruce  and  Turner  in  the  fam  ;us 
case  of  The  Emperor  of  Austria  v.  Day  and 
Kossuth,  "3  De  G.,  F.  &  J.  232,  2*9,25*.  and 
quotes  from  Lord  Eldon  in  the  celebrated  case 
of  Macauley  v.  Shackell,  1  Bligh  (N.  a),  96, 127, 
where  he  says :  "The  court  of  equity  has  no 
criminal  jurisdiction,  but  it  lends  its  assistance 
to  a  man  who  has,  in  view  of  the  law,  a  right  of 
property,  and  who  makes  out  that  an  action  at 
law  will  not  be  a  sufficient  remedy  and  protec- 
tion against  intruding  upon  his  publication/* 
The  conclusion  reached  by  Vice-Chan  eel  lor 
Malin  was,  that  "the  jurisdiction  of  this  court 
is  to  protect  property,  and  it  will  interfere  by 
injunction  to  stay  any  proceedings,  whether 
connected  with  crime  or  not,  which  go  to  the 
immediate  or  tend  to  the  ultimate  destruction 
of  property,  or  make  it  less  valuable  or  com- 
fortable for  use  or  occupation/' 

No  clearer  or  more  satisfactory  definition  of 
equity  jurisdiction  in  this  class  of  cases  has 
been,  or  can  be,  made.  It  recognizes  the  es- 
sential idea  of  equity  jurisprudence  that  pri- 
vate rights  of  suitors,  litigants  in  its  forum,  are 
to  be  protected.  It  will  be  noticed  that  there 
is  no  suggestion  of  the  preservation  of  public 
rights,  or  the  punishment  of  public  wrongs- 
Even  in  the  case  of  The  Emperor  of  Austria  v. 
Day  and  Kossuth,  supra,  ther.-  was  no  recog- 
nition of  a  jurisdiction  to  enforce  political 
prerogatives  or  powers,  and  the  court  expressly 
declined  to  admit  the  existence  of  any  such 
jurisdiction  in  equity.  Said  Lord  Campbell  in 
that  case  (p.  239;:  "I  consider  that  this  court 
has  jurisdiction  to  protect  property  from  an  act 
threatened  which,  if  completed,  would  give  a 
right  of  action.  I  by  no  means  say  that  in 
every  such  case  an  injunction  may  be  demanded 
as  of  right,  but  if  the  party  applying  is  Iree 
from  blame,  and  promptly  applies  for  relief 


,l)Colorado:  Mills'  Ann.  Stat,  of  Col.,  p.  983,  |  11*6.  act 
passed  In  1660;  North  and  South  Dakota:  3  Rot.  Code  of  Da- 
kota Terr.,  1663,  ||  733,  734,  of  Penal  Code;  Illinois:  HonT» 
Rev.  8tit.  of  I1L,  1661,  p.  671,  |  46,  act  passed  la  1817;  Ver- 
mont:.  Rev.  Laws  of  V*.  1660,  chap.  166,  £3  4136,  4 ft 7.  aft 
passed  In  1667;  Wisconsin:  3  San.  A  Ber.  Ann.  Stat.  p.  8t*&.  ft 
4466a  and  4466b,  act  passed  In  1667. 
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and  shows  that  by  the  threatened  wrong  his 
property  would  be  so  injured  that  an  action  for 
damages  would  be  no  adequate  redress,  the  in- 
junction will  be  granted." 

This  basis  for  jurisdiction  is  an  important 
one  to  bear  in  mind  in  following  the  history  of 
injunction  under. later  conditions. 

The  Springhead  Spinning  Company  case  did 
not  lead  to  any  development  of  the  law  of 
England  as  applied  to  labor  problems.  In 
1885,  Lord  Coleridge,  in  Mogul  Steamship  Co. 
v.  McGregor,  L.  R.,  15  Q.  B.  D.  476,  recognized 
the  right  of  injunction,  on  the  ground  that  a 
conspiracy  on  the  part  of  shipowners  to  mo- 
nopolize the  China  trade  was  an  indictable 
offense,  and  therefore  actionable,  if  private 
and  particular  damage  could  be  shown;  another 
illustration  that  the  function  of  equity  is  the 
protection  of^  private  rights.  "To  warrant  the 
court,  however,"  says  Lord  Coleridge,  "in 
granting  an  interim  or  interlocutory  injunction 
to  restrain  the  parties  from  continuing  to  pur- 
sue the  objectionable  course,  those  who  com- 
plain must  at  least  show  that  they  have  sus- 
tained, or  will  sustain,  'irreparable  damage/ 
that  is,  damage  for  which  they  cannot  obtain 
adequate  compensation  without  the  special  in- 
terference of  the  court.  It  was  an  application 
of  plaintiffs  for  an  injunction  to  restrain  the 
defendants  from  doing  that  which  was  called 
throughout  the  case — and  which  I  really  see  no 
reason  for  hesitating  to  call  also — boycotting 
the  plaintiffs.  It  is  admitted  that  this  is  a 
novel  application;  and  although,  certainly, 
that  would  not  be  by  any  means  an  insuperable 
objection,  provided  we  saw  that  justice  re- 
quired us  to  exercise  the  power  that  is  in- 
voked, still  it  is  a  matter  that  is  not  to  be  dis- 
regarded" And  on  the  facts  of  that  case  the 
injunction  was  denied. 

It  remained  for  the  courts  of -this  country  to 
effect  the  evolution — is  it  too  much  to  say  the 
revolution  ?— of  equity  jurisdiction.  In  1888, 1 
the  cases  of.  Sherry  v.  Perkins,  147  Mass.  212, 
and  Brace  Bros.  v.  Evans,  3  Ry.  &  Corp.  Jouf. 
561,  Court  of  Common  Pleas  of  Allegheny 
county,  Pa.,  were  decided.  In  1891,  Casey  v. 
The  Cincinnati  Typographical  Union,  No.  1", 
45  Fed.  Rep.  141,  came  before  the  United 
States  Circuit  Court,  in  Oltfo.  These  were  all 
cases  of  boycott,  by  solicitation,  threats,  pa- 
rading with  banners,  issuing,  circulars  and  by 
other  familiar  boycotting  devices,  and  in  all 
three  cases  injunction  was  granted  on  the 
grounds  of  conspiracy  and  irreparable  damage 
to  property.  These  decisions  seem  to  have 
been  solely  on  the  grounds  laid  down  by  the 
English  judges,  and  in  the  Typographical 
Unioncase,  Judge  Sage  said :  "No  case  has  been 
cited  where,  upon  a  proper  showing  of  facts, 
an  unsuccessful  appeal  has  been  made  to  a 
court  of  chancery-  to  restrain  a  boycott  The, 
authorities  are  all  the  other  way."(l) 

In  1892,  in  Cceur  d'Alene  Consolidated  and 
Mining  Co!  v.  Miners'  Union  6f  Wardner,  51 
Fed.  Rep.  260,  Judge  Beatty,  in  the  United 
States  Circuit  Court  for  the  District  of  Idtfho, 


granted  an  injunction  against  trespass  by  en- 
tering upon  complainant's  mines  and  by  force, 
threats  and  intimidation  preventing  employes 
from  working. 

In  his  opinion,  Judge  Beatty  says :  "A  wrong 
exists ;  rights  have  been  infringed ;  unoffend- 
ing citizens  have  been  maltreated ;  the  law  has 
been  overridden.  May  the  courts  be  success- 
fully invoked  for  restraining  relief?"  After 
discussing  the  logical  results  of  permitting 
laborers  to  dictate  to  their  employers  in  the 
management  of  their  business,  'and  recogniz- 
ing the  American  doctrine  right  of  men  to 
work  or  not  as  they  please,  and  at  such  wages 
as  they  please ;  to  combine  for  lawful  purposes 
and  adopt  all  lawful  means  to  advance  their 
interests,  he  expresses  his  views  as  follows : 
" Unfortunately,  combinations  of  labor  are  met 
by  association*  of  employers,  each  trying  to 
baffle  what  it  deems  the  aggressions  of  the 
other.  It  is  to  be  regretted  these  opposing 
forces  have  in  late  years  gone  so  far  in  their 
e**  >rts  for  supremacy  that  they  now  operate 
upon  the  principle  that  their  interests  are  an- 
tagonistic. It  is  when  these  contests  become  so 
heated  that  violations  of  the  law,  the  peace  of 
the  community,  and  the  destruction  of  life 
and  property  are  threatened,  that  the  courts 
are  compelled  to  interfere." 

By  this  he  means,  of  course,  that  courts  of 
equity  are  compelled  to  intervene.    Here  is 
the  entering  weage  of  the  "public  rights"  idea 
as    a    function    of    equitable     jurisdiction. 
From  this  time  progress  is  rapid 

Blindell  v.  Hagan,  54  Fed  Rep.  40,  in  the 
United  States  Circuit  Court  for  the  Eastern 
District  of  Louisiana,  was  a  suit  for  injunction 
against  a  combination  of  persons  who  were 
preventing  ship-owners  from  shipping  a  crew. 
This  seems  to  have  been  the  first  attempt  to 
invoke  the  aid  of  the  V  Anti-Trust"  Law.  Act 
1890,  20  St,  p.  209.  Judge  Billings,  however, 
in  an  opinion  filed  February  9,  1893,  held  that 
[  only  the  government  could  bring  injunction 
suits  under  the  act,  and  refused  a  writ  upon 
statutory  authority;  but  the  court  took  juris- 
diction under  the  general  power  of  equity  to 
prevent  a  multiplicity  of  suits,  and  granted 
the  injunction.  He  reaffirmed  the  time-hon- 
ored rule,  that  "there  can  be  equity  jurisdic- 
tion only  when  the  case  in  question  belongs  to 
one  of  the  recognized  classes  o£  cases  over 
which  equity  has  jurisdiction."  On  appeal 
the  decision  was  affirmed  by  the  Circuit  Court 
of  Appeals,,  the  court  adopting  the  opinion  of 
Judge  Billings,  (o(;dem  verbis.  (I) 

On  April  3,  1893,  fudge  Taft  rendered  his 
decision  in  the  celebrated  Ann  Arbor  case.  (2) 
He  applied  the  powers  of  equity  to  compel 
the  defendant  railroad  companies  to.  fulfill 
their  duties  under  the  Interstate  Commerce 
Act  to  furnish  equal  faciljties  to  connecting 
companies.  The  injunction  was  held  by  him 
to  extend  to  the  agents  and  servants  of  the 
defendants;  under  the  rule  in  equity  that  . 
agents  and  servants  were  bound  by  the  injunc- 
tion on  the  ground  that  their  acta  were:  ffhfe 
*- '■ \/*i:  ■■  ' 


Hmu,  fl  a  C.  A. m; i.a,NM.  feep.*it,'*V 

mjf.  aar.oouitof *- 


*&JmjW.  !«C.  &  dr.  Court  of  Appeals,  Fifth  C 
Toledo,  LZ*K  X.  R*jOa*.  PennaylTmnU  Co, 
nt.  Circuit  Court,  K  D.,  Ohio*  W.  D.,  4ptil  3, 1M. 


Appeals,  Fifth  Circuit. 
■ "-     H  Fed. 
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acts  of  their  employer.  Mr.  P.  M.  Arthur, 
Chief  of  the  Brotherhood  of  Locomotive  En- 
gineers, being  subsequently  made  a  party,  was 
enjoined  from  ordering  a  strike,  and  by  manda- 
tory injunction  was  required  to  rescind  his  or- 
der already  given,  calling  into  force  a  rule  of 
the  Brotherhood,  which  produced  a  boycott  bv 
all  of  its  members,  against  the  road  on  which 
the  strike  existed.  This  rule  Judge  Taft  de- 
clared, when  called  into  use,  effected  a  conspi- 
racy to  commit  a  crime  under  the  statutes  of 
the  United  States,  accompanied  by  irreparable 
damage  to  the  complainant  railroad  com- 
pany. 

The  opinion  displays  great  legal  acumen, 
learning  and  almost  irresistible  logic.  Yet  it 
is  noteworthy  that  in  this  case  a  mandatory  in- 
junction, which  by  the  rules  of  equity,  as 
Judge  Taft  himself  states,  is  of  unusual  appli- 
cation, was  issued  on  preliminary  motion,  ex 
parte,  under  a  special  statute  passed  for  the 
regulation  of  railroads  in  the  interest  of  the 
public,  against  one  not  original  iy  a  party  to 
the  proceedings,  who  is  not  a  common  carrier 
subject  to  the  provisions  of  the  act,  nor  the 
agent  or  servant  of  any  such  common  carrier. 
To  this  may  be  added  the  question,  whether 
the  statute,  in  expressly  providing  various 
remedies,  legal  and  equitable,  for  persons  af- 
fected by  its  violations,  including  injunctions 
under  conditions  not  existing  in  the  Ann  Ar- 
bor case,  does  not  preclude  the  remedy  in  that 
case,  under  the  rule,  expressio  unius,  exclusio 
atterius  t 

Underlying  the  whole  case  is  the  idea  of  an 
invasion  of  public  rights.  The  statute  im- 
poses on  the  railroad  company  a  public  duty  : 
the  omission  to  perform  that  duty  is  a  crime; 
Mr.  Arthur,  though  not  under  my  affirmative 
obligation  to  ..perform  the  public  duty,  con- 
spires to  prevent  its  performance ;  Mr.  Arthur 
is  guilty  of  a  crime ;  irreparable  damage  re- 
sults to  the  public  as  well  as  to  the  complain- 
ant ;  therefore  Mr.  Arthur  is  enjoined.  This 
is  the  logical  analysis  of  the  Ann  Arbor 
case. 

After  all.  the  gravamen  of  the  case  is  the 
crime,  which  is  an  offense  against  the  public, 
-of  conspiring  to  injure  the  public  In  the 
light  of  Judge  Jenkins's  injunction  in  the 
Northern  Pacific  case,  it  is  interesting  to  note, 
in  passing,  the  views  of  Judge  Taft  concern- 
ing the  right  of  employes  to  quit  their  ser- 
vice. "They  may  avoid  obedience  to  injunc- 
tion," he  says,  ''by  actually  ceasing  to  be  em- 
ployes of  the  company ;  otherwise  the  in- 
junction would  be  in  effect  an  order  to  them  to 
remain  in  the  service  of  the  company,  and  no 
such  order  was  ever,  so  far  as  the  authorities 
show,  issued  bv  a  court  of  equity.  It  is  true 
that  if  they  quit  the  service  of  the  company 
in  execution  of  Rule  12,  in  order  to  procure 
or  compel  defendant  companies  to  injure  the 
complainant  company,  they  are  doing  an  un- 
lawful act,  rendering  themselves  liable  in  dam- 
ages to  the  complainant  if  any  injury  is 
thereby  inflicted,  and  that  they  may  be  incur- 
ring a  criminal  penalty  as  already  explained, 
but,  no  matter  how  inadequate  the  remedy  at 
law,  the  arm  of  a  court  of  equity  cannot  be 
extended  by  mandatory  injunction   to  compel 


the  enforcement  of  personal  service  as  against 
either  the  employer  or  the  employed."  (1) 

Throughout  his  opinion,  Juage  Taft  nowhere 
in  terms  refers  to  the  invasiou  of  public  right 
as  a.  ratio  decidendi.  But  Judge  Jenkins  in  the 
now  famous  Northern  Pacific  case,  takes  his 
stand  squarely  on  that  platform.  (2) 

There  the  injunction  was  not  granted  on 
original  bill  by  complainants,  but  on  petition 
of  the  receivers,  in  aid  of  the  receivership; 
in  itself  a  remedy  not  usual  in  practice,  be- 
cause the  appointment  of  the  receiver  is  sup- 
posed to  draw  with  it  all  necessary  power  to 
protect  the  property  in  the  custody  of  the 
court,  without  the  application  of  injunction, 
which  is  a  separate  form  of  remedy. 

On  motion  to  modify  the  decree,  Judge  Jen- 
kins says:  (3) 

"The  railway  is  a  great  public  highway.  Its 
primary  duty  is  to  the  public  In  the  interest 
of  the  public  it  must  be  kept  a  going  concern, 
although  it  prove  unremunerative  to  the  share- 
holders Bondholders  and  shareholders  invest 
their  monev  in  view  of  the  public  nature  of 
the  enterprise.  The  rights  and  interests  are 
subordinated  to  the  public  duty  charged  upon 
the  road.  And  so  also  employes  iii  entering 
the  service,  assume  obligations  coextensive  ia 
kind  with  that  of  the  corporation.  They  may 
indeed  sever  their  relation  in  a  proper  and  de- 
cent manner,  but  they  may  not  legally  resort 
to  obstructive  methods  to  compass  their  de- 
mands. Their  rights— as  the  rights  of  bond- 
holder and  shareholder — are  subordinate  to 
the  rights  of  the  public,  and  must  yield  to  the 
public  welfare." 

Here  is  the  culmination  of  the  "Public 
Rights"  conception;  the  speedy  fruition  of 
the  seed.  And  that  without  any  necessary  ref- 
erence to  statutory  authority.  But  the  pro- 
gress of  events  is  not  yet  complete. 

By  the  act  of  1890,  commonly  known  as  the 
"Anti-Trust"  Law,  (4)  it  is  provided  that 
"every  contract,  combination  in  the  form  ot 
trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  seven 
States,  or  with  foreign  nations,  is  hereby  dt- 
clared  to  be  illegal." 

The  second  section  prohibits  monopolizing 
any  part  of  trade  or  commerce  among  the 
States  or  with  foreign  nations.  Penalties  are 
imposed  for  the  violation  of  any  of  the  provi- 
sions of  the  act. 

By  the  fourth  section,  the  attorney-general  i* 
authorized  to  institute  proceedings  in  eqjit> 
to  prevent  and  restrain  violations  of  the  act 

The  statute  was  first  enforced  in;the  case  of 
The  United  States  v.  The  Workingmen's  Amal- 
gamated Council  ot  New  Orleans,  54  Fed.  Rer 
994,  where  Judge  Billings,  in  an  opinion  filei 
March  26,  1893,  held  that  injunction  would  lie. 
under  the  provisions  of  this  act,  against  the 


[1]  Toledo,  A.  A.4N  M.  Ry  Co.  r.  Pennsylvania  Co.,   54  F~- 
Vtep.  730,  at  page  713;  citing  Stocker  ▼.  Brockenhank.  S  Mac.  A 
SAO:  Johnson  ▼.  Shrewsbury.  R.  Co.,  3  De  Gcx,  ».  A  G.   nil    IV* 
erliuj  v.  DUh  j>  of  Ely,  *  V.  &  C.  C.  C.  *»;  Lam  ley  v.   WatfiH-r. 
De  Oex.  *.  *  O.  604.  ^ 

•  J]  Farmers' Loan  and  Trust  Co.  v.  Northern  Pac.  R.  Co..  * 
Fed.  Rep.  80S.  Circuit  Court  E.  O.  Wisconsin,  April  C  2«6H 

[3]  Pake  SIS.  The  power  to  punish  for  contemn!  for  interfer- 
ence with  property  in  the  hand  of  receivers  has  been  frequent  .« 
exercised.  See  U.  S.  v.  Kane.  S3  Fed.  Rep  74*,  MB:  In  re  I*— 
Ifttle.  S3  Fed.  Hen.  M4  1885;  In  re  Wabash  R.  Co.,  ti  Fed.  Krj: 
S17, 1M5;  In  re  HI*?'™.  *?  Fed.  Rep.  443, 18M. 

1 4}  U.  8  Stat,  at  Lnrge.  chap.  647,  p.  S0»  approved  July  t,  ISM 
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draymen  of  New  Orleans,  through  whose  strike 
the  whole  business  of  New  Orleans  was  par- 
alyzed, and  the  transit  of  goods  from  State  to 
State  and  to  foreign  countries  was  entirely 
interrupted.  This  view  is  supported  by  a  dic- 
tum of  Judge  Speer,  of  Georgia,  in  a  receiver- 
ship case.  Waterhouse  v.  Comer,  55  Fed.  Rep. 
149,  April  8,  1893.  About  the  same  time,  Judge 
Putnam,  of  Boston,  in  a  case  before  him  (U.  S. 
v.  Patterson,  55  Fed.  Rep.  605,  February  28, 
1893)  of  merchants  charged  with  a  violation  of 
the  act,  said :  "  It  is  not  to  be  presumed  that 
Congress  intended  thus  to  extend  (*.  e.  to 
strikes  and  boycotts)  the  jurisdiction  of  the 
courts  of  the  United  States  without  very  clear 
language.  Such  language  I  do  not  find  in  the 
statute." 

Thus  stood  the  adjudicated  law  when  the 
preparation  of  this  paper  was  undertaken. 
Since  then  what  changes  have  been  wrought. 
The  great  "  Pullman  boycott "  and  "  sympathy 
strike"  of  the  American  Railway  Union  have 
come  and  gone.  The  strike  has  passed  into 
history,  but  what  an  intricate  mass  of  juridical 
problems  it  has  left  behind  it  to  be  solved.  Of 
these,  none  are  more  vital  or  more  far-reaching 
in  their  consequences  than  those  which  envelop 
the  court  of  equity. 

The  attorney-general  of  the  United  States* 
acting  for  the  United  States  in  the  exercise  of 
its  sovereignty  as  a  nation,  has  sued  out  injunc- 
tions in  nearly  every  large  city  west  of  the 
Allegheny  mountains. 

Injunction  writs  have  covered  the  sides  of 
cars,  deputy  marshals  and  Federal  soldiers 
have  patrolled  the  yards  of  railway  termini, 
and  cnancery  process  has  been  executed  by 
bullets  and  bayonets.  Equity  jurisdiction  has 
passed  from  the  theory  of  "  public  rights  "  to 
the  domain  of  political  prerogative.  In  1888, 
the  basis  of  jurisdiction  was  the  protection  of 
the  private  right  of  civil  property;  in  1893,  it 
was  the  preservation  of  public  rights,  in  1894, 
it  has  become  the  enforcement  of  political 
powers.  Even  if  the  foregoing  conclusions 
seem  too  broadly  stated,  it  must  nevertheless 
be  plain  to  every  equity  practitioner  that,  be- 
tween the  Springhead  Spiunin  g  Company  case 
and  the  Chicago  "omnibus  bill"  there  has 
been  an  immense  change  in  the  application  of 
injunction  to  large  bodies  of  men,  as  well  as  in 
the  grounds  upon  which  the  courts  assume 
jurisdiction. 

The  Springhead  Spinning  Company  case 
applied  to  comparatively  few  individuals,  all  of 
whom  were  probably  known  to  the  complain- 
ants in  the  bill,  and  enjoined  their  interference 
with  the  property  of  a  single  proprietor. 

The  Chicago  "omnibus  bill"  was  filed  to 
prevent  interference  with  twenty-three  great 
railroad  systems,  and  the  injunction  issued 
against  several  members  of  the  American  Rail- 
way Union,  by  name,  as  well  as  many  thousand 
unnamed ;  and,  to  prevent  a  possible  confusion 
of  identity  in  the  defendants,  it  was  further 
directed  to  "all  other  persons  whomsoever." 

Whatever  may  be  thought  of  the  explanation 
given  for  this  great  change,  it  is  surely  within 
the  bounds  of  safety  to  assert  that  the  history 
of  equity  jurisprudence  furnishes  no  precedent 


in  which  the  chancellor  has  called  out  th'  mili- 
tary in  aid  of  an  injunction  writ 

It  would  be  indelicate,  as  well  as  presump- 
tuous, to  enter  upon  a  discussion  of  the  appli- 
cation of  the  "  Anti-Trust "  Law  to  strikes  and 
boycotts,  at  a  time  when  the  whole  matter  is 
pending  in  the  courts  under  most  sensitive 
conditions.  It  may  not  however  be  improper 
to  question  the  wisdom  of  the  executive  de- 
partment of  the  government  in  calling  into 
effect,  at  a  time  of  great  public  stress  and  ex- 
citement, a  statute  which  had  never  been  inter- 
preted by  a  court  of  last  resort,  and  which  had 
received  constructions  directly  in  conflict  from 
courts  of  coordinate  jurisdiction. 

What  is  the  purpose  of  issuing  injunctions 
against  great  masses  of  men  ?  What  object  is 
to  be  attained  by  making  two  hundred,  or  even 
five  hundred  strikers  parties  to  a  suit,  out  of  a 
total  number  of  many  thousands?  Personal 
service  on  more  than  a  few,  in  time  to  make 
the  writ  effective,  is  impracticable.  Is  it  in- 
tended that  the  mere  issuing  of  the  writ  should 
act  in  terrarem  over  the  entire  body  of  men 
engaged  in  the  strike  ?  Or  is  it  expected,  by 
posting  copies  in  public  places,  to  establish  a 
novel  method  of  service  by  publication  ?  Is  the 
decree  to  serve  the  purpose  of  a  mere  executive 
proclamation,  warning  evil-doers  against  a 
continuance  of  their  misconduct,  and  without 
force  or  validity,  except  as  a  basis  for  invoking 
the  military  power  ?  Surely-  not  Such  a  con- 
struction would  be  a  degradation  of  judicial 
process.  Then  what  conclusion  remains,  un- 
less it  be  that  the  real  purpose  is  to  use  the 
injunction  for  calling  forth  the  power  of  the 
court  to  punish  for  contempt ;  to  make  a  court 
of  equity  in  practical  effect  a  criminal  court  ? 
This,  is  a  phase  of  the  question  that  calls  for 
the  serious  consideration  of  bench  and  bar.  It 
is  well  known  to  all  lawyers  that  courts  of 
equity  have  not  now,  and  have  not  had  for  five 
centuries,  any  jurisdiction  over  crimes.  Once 
only,  for  a  brief  period,  and  under  temporary 
conditions,  Chancery  assumed  a  limited  juris- 
diction in  criminal  cases.  In  the  dark  days  of 
the  fourteenth  century,  under  Richard  II, 
when  lawlessness  was  rampant,  and  the  courts 
of  law  were  overawed  by  force  and  violence, 
the  Court  of  Chancery  exercised  a  species  of 
criminal  jurisdiction  for  the  protection  of  the 
poor  and  helpless  against  the  rich  and  power- 
ful. (1)  If  equity  is  now  to  punish  crimes  at  the 
instance  ot  the  government,  under  conditions 
which  result  in  benefit  to  the  railroads,  will 
some  one  be  heard  to  say  that  it  is  only  an 
instance  of  history  repeating  itself? 

Perhaps  in  retrospect,  .in  the  cold  light  of 
history,  the  incidents  of  this  summer  may  bear 
a  different  aspect ;  but  in  the  glow  of  the  pres- 
ent, the  inevitable  logic  of  events  tends  to 
prove  that  the  most  powerful,  if  not  the  pri- 
mary reason,  for  invoking  the  remedy  bv 
injunction  was  the  summary  power  to  punish 
for  contempt  which  lies  behind  it 

Undoubtedly  this  is  the  common  opinion  of 
the  bar  as  well  as  the  public. 

The  press  reports  Judge  Woods  as  saying 
immediately  after  he  had  issued  the  "  omni- 
bus "  injunction  at  Chicago,  that  the  marshal 
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520 


OHIO  LEGAL  NEWS. 


would  be  expected  to  enforce  it,  and  if  he  was 
unnble  to  do  so,  the  troops  of  the  United  States 
could  be  called  out  "  It  is  unnecessary,"  adds 
Judge  Woods,  "  to  issue  an  injunction  to  pre- 
vent interference  with  the  mails,  as  such  inter- 
ference is  itself  a  crime  for  which  the  guilty 
party  can  be  arrested  and  indicted. .  It  is  more 
necessary  to  issue  a  restraining  order  to  pre- 
vent interference  with  interstate  commerce. 
The  only  reason  for  issuing  an  order  at  all  is 
that  it  is  a  means  of  meeting  the  present  emerg- 
ency, for  the  process  of  arrest  and  indictment 
is  slow."(l) 

Twenty-four  hours  later  the  press  despatches 
carried  to  the  world  the  information  that  one 
of  the  Federal  judges  had  united  with  the  dis- 
trict attorney  and  the  special  counsel  for  the 
government  in  a  call  on  the  attorney-general 
for  troops.  (2) 

These  reports  may  be  inaccurate.  Judge 
Woods  may  not  have  said  what  he  is  reported 
to  have  said,  and  may  have  said  nothing  at  all 
on  the  subject  The  truth  or  falsity  of  the 
newspaper  statements  is  immaterial.  The  fact 
remains  a  matter  of  public  notoriety  that  the 
troops  were  called  out  to  aid  in  the  enforce- 
ment of  equity  process 

Punishment  for  contempt  of  court  is  the 
most  summary  and  arbitrary  exercise  of  author- 
ity under  the  English  and  American  judicature. 
It  is  the  reserve  power  inherent  in  every  court 
of  general  jurisdiction  to  punish  by  fine  or 
imprisonment,  in  order  to  maintain  its  dig- 
nity, and  enforce  its  command  ;(3)  a  power 
which  is  absolutely  essential  to  the  proper  con- 
duct of  courts  of  justice. 

"  The  exercise  of  the  power  lies  solely  in  the 
discretion  of  the  judge  before  whom  the  con- 
tempt is  committed,  and  will  not  be  examined 
or  re-examined  by  any  other  court,  except 
when  the  proceedings  are  so  grossly  defective 
as  to  be  void.  The  only  other  remedy,  accord- 
ing to  the  English  and  more  generally  received 
American  doctrine,  for  any  error,  injustice, 
abuse  of  discretion,  oppressive  or  corrupt  con- 
duct on  the  part  of  the  judge  of  a  court  of  the 
superior  order,  is  by  resort  to  an  impeachment 
before  the  Legislature."  (4)  The  deprivation  of 
this  authority  would  render  the  courts  impo- 
tent ;  its  misuse  would  make  them  tyrants.  It 
is  therefore  equally  important  to  preserve  the 
power  and  to  prevent  its  abuse. 

The  person  charged  with  contempt  is  enti- 
tled to  be  heard,  but  he  must  appear  in  person 
and  not  by  attorney.  He  has  no  right  to  be 
heard  by  counsel,  nor  to  trial  by  jury.<5)  And 
the  trial  of  facts  for  contempt  not  committed 
in  facte  curiae  is  usually  on  affidavits.  (6)  While 
in  contempt  of  an  injunction,  he  cannot  move 
to  dissolve,  nor  can  he  attack  the  jurisdiction 
of  the  court  under  the  original  bill,  nor  file 
any  sort  of  dilatory  pleading  whatever,  till  he 
has  purged  himself  of  the  contempt.  (7)  In 
short,  a  party  to  a  suit  may  go  to  jail  for  con- 


1,  St  Loot*  Globe-Democrat,  July  9,  1664. 

6.  St  Louin  Globe-Democrat,  July  4,  ISM. 

3, 3  Amer.  and  Eng.  Encyclopedia  of  Law,  pp.  796,  790,  and  case* 
there  cited.    See  Rer.  Stat  U.  8.,  ft  766.  p.  137. 

4,  3  Amer.  &  En*.  Sue.  of  Law.  p.  799.  See  In  re  Biggins  17  Fed. 
Rep.  441  (1896),  opinion  by  Judge  Pardee,  p.  449. 

6,  3  Amer.  &  Eng.  Enc  of  Law,  p.  791,  and  cases  cited. 

6.  3  Amer.  &  Eng.  Enc.  of  Law,  p.  790,  and  eases  cited ;  1  High  on 
InJ.,  1 1449,  p.  1199. 

7, 10  Amer.  A  Eng.  Enc.  of  Law,  p.  777,  et  ssg.,  and  cases  cited. 


tempt  of  a  preliminary  injunction,  issued  ex 
parte,  without  notice  to  defendant  which  is 
subsequently — and  after  the  defendant  has 
served  his  term  of  imprisonment — held  to  be 
without  equity— that  js,  void.  There  is  a  tre- 
mendous power  to  place  hi  the  hands  of  one 
man ;  for  from  his  judgment  there  is  no  appeal. 

Extend  this  idea  further.  It  is  a  general 
rule,  as  old  as  equity  jurisprudence,  that  per- 
sons not  parties  to  the  bill  are  not-  bound  br 
the  decree.(l)  This  is  also  the  law  of  procedure 
in  the  United  States  courts  by  statutes, (2)  and 
by  rules  of  court.  (3)  It  is  a  practice  in  equity 
of  long  standing  to  make  injunction  writs  ran 
against  defendants,  their  agents  and  servants, 
and  the  agents  and  servants  are  bound  by  the 
injunction,  after  they  have  notice  of  it,  and  are 
liable  as  for  a  contempt  for  a  violation  of  its 
commands.  This  is  solely  upon  the  ground, 
according  to  the  authorities,  including  Judge 
Taft  in  the  Ann  Arbor  case,  that  the  acts  of  the 
agents  are  the  acts  of  the  principals,  the  de- 
fendants. (4)  It  would  be  difficult,  if  not  impos- 
sible, to  find  any  respectable  authority,  more 
than  one  year  old,  which  holds  the  contrary,  or 
substantially  varies  the  rule  as  given.  There 
is  some  authority  for  holding  "aiders  and 
abettors,"  under  certain  circumstances,  where 
the  proof  is  clear  of  a  purpose  to  violate  gen- 
eral process,  such  as  subpoena,  or  summons  to 
jurors,  or  to  interfere  with  an  officer  of  court; 
(5)  but  this  stands  upon  peculiar  grounds, 
quasi-criminal ;  and  it  may  be  doubted  whether 
the  rule  has  ever  been  applied  to  injunction, 
which  is  a  specific  civil  writ,  directed  in  perso- 
nam. 

Furthermore,  there  is  a  common  rule,  that 
there  must  be  service  of  the  writ  on  those  to 
be  affected  by  it,  which  is  usually  held  to  mean 
personal  service.  ( 6 )  Post i  ng  of  prin  ted  copies 
of  the  injunction  on  freight  cars,  in  railway 
stations,  or  other  conspicuous  places,  is  not  a 
method  of  service  prescribed  oy  statute,  bv 
rules  of  court,  or  by  general  equity  practice. 
The  most  that  can  be  claimed  for  this  method 
is,  that  it  is  a  means  of  making  notorious  the 
issuance  of  the  writ  and  thus  of  aiding  in 
proving  notice  in  cases  where  notice  is  a  factor 
in  proof  for  specific  cases.  It  is  interesting  to 
apply  these  propositions  to  the  injunctions 
under  discussion.  So  far  as  a  careful  investi- 
tion  has  disclosed,  the  writ  issued  by  Judge 


1,  t  Spelling  on  Extraordinary  Relief .  I  MIS:  Berth*  ▼.  Lares* 
it.  La.  AnnTlSl ;  Johnson  r.  Von  Settler,  M I1L  69;  Boyd  t.  Stole 
19  Neb.  lis,  and  cases  cited,  p.  164;  People  r.  Oompfcon.  1  Deer 

[N.Y.]5l*.  ^^^ 


N< 


&.rW7S],p.l»^»T 
;'s  Chan.  PL  A  Pr., 
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Danlell's  fchan.  PL  A  Pr.,  p.  6986,  Rales  of  TJ.  8.  Court, 
1L  XLVIII;  or  Rules  sspahUshed  lnpamr  ~ 
9,   A.  A.  A  N.  M.  R'y  Co.  r.  Penn.  R.  Co.fc  __  _ . 
an  Ore  Oo.  ▼.  Mexican  Guadalupe  Iff  nine  Co., 
U.  a  Cir.  Court  D.  New  Jersey,  Sept TTsSi; 

„.  .  .   .    *. .... .  . «  .  *. ...._«._   ^  wpee  u^  jpL  _ 

— r  -  „..  m 

l  Boyd  ▼.  State. » 
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after  r 


wiu  hHd  that  a  director  was  not  bound  by  the  decree 
nation  .  lord  Wellesler  ▼.  Earl  of  Mornlngton,  li 
P«  Oompton,  1  Duer,(N.  Y.),618  (I 

Ntb  138  ,1666].^^ 

6,    Kveu  a  criminal   Indictment  for  Impeding 
sfa  ce.    Petttbone  t.  U.  8.,  148  U.  8.  187ri66s].    For  .... 

Uon  between  criminal  contempt  of  general  prone—  and  con- 
tempt of  special  process,  see  opinion  of  Judge  Thayer,  in  Sseor 
v.  Singleton,  96  Fed.  Rep.  976  11761 :  citing  Hawley  t.  Beanef.  * 
Paige,  169  ;  Rap.  Contempt,  1 167  ;  8  High  on  InJ.  pd  Bd.1  1 14* 
Plaintiff  in  injunction  proceeding  may  waire  right  to  have  ee*» 
Judged  contempt.  Mills  t.  Cobby,  1  Mer.  6  :  BarfleM  v.  Hlchotae. 
6 Law  J.Ch.  90; Hull  r.  Harris, 46  Conn.  6t4;8Hlgh  oa  InJ. ltd 
Ed.),  §1460.  ^  ^ 

6,  1  High  InJ.,  1 1466,  p.  1163;  8  DenleU'sChan.  PL  *  Pr.  *14* 
And  where  the  question  of  sendee  Is  doubtful,  a  motion  for  at- 
tachment will  be  denied.     -— ■—  —-«—•-  -     — —  -- 


Blatchf. 


C  C.  Rep.  196  [1666] 


Squire  Whipple  r.  Hutchinson,  t 
.   Bee8 Amer.  A  Eng.  Enc  of  Lew, 
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Jenkins  in  the  Northern  Pacific  case  was  the 
first  of  its  kind.  It  is  a  striking  innovation, 
and  marks  the  point  of  departure  from  what 
is  understood  to  be  the  accepted  equity  prac- 
tice. On  this  account  it  is  deemed  best  to  let 
it  speak  for  itself.  It  was  directed  to  thirty- 
two  persons,  by  name,  members  of  certain 
brotherhood  committees,  and  to  various  others 
by  classes.  Omitting  certain  introductory  and 
concluding  parts,  the  body  of  the  writ  is  as 
follows : 

"  Now  therefore  in  consideration  thereof,  and  of  the 
matters  in  said  petition  set  forth,  you,  the  above 
named,  and  the  officers,  agents  and  employees  of 
Th  mas  F.  Oakes,  Henry  C.  Payne  and  Henry  C. 
Rouse,  as  receivers  of  the  Northern  Pacific  Railroad 
Company,  and  the  encrineers,  firem-.-n,  trainmeu,  train 
dispatchers,  telegraphers,  conductors,  switchmen  and 
all  other  employees  of  said  Thomas.  F.  Oakes.  Henry 
C.  Payne  and  Henry  C.  Rouse,  as  receivers  of  the 
Northern  Pacific  Railroad  Company,  and  each  and 
every  one  of  you.  and  all  persons,  associations  and 
combinations,  voluntary  or  otherwise,  whether  em- 
ployees ot  said  receivers  or  not,  and  all  persons  gen- 
erally, and  each  and  every  one  of  you.  in  the  penalty 
wh.ch  may  ensue,  are  hereby  strictly  charged  and 
commanded  that  you,  and  each  and  every  of  you, 
do  absolutely  desist  and  refrain  from  disabling  or 
rendering  in  any  wise  unfit  for  convenient  and  im- 
mediate use  any  engines,  cars  or  other  property  oi 
Thomas  F.  Oakes.  Henry  C  Payne  and  Henry  C. 
Rouse,  as  receivers  for  the  Northern  Pacific  Railroad 
Company,  and  from  interfering  in  any  manner  with 
the  possession  of  locomotives,  cars,  or  property  of  the 
said  receivers  or  in  their  custody,  and  from  interfer- 
ing in  any  manner,  by  force,  threats  or  otherwise, 
with  men  who  desire  to  continue  in  the  service  of  the 
said  receivers,  and  from  interfering  in  any  manner, 
by  force,  threats  or  otherwise,  with  men  employed  by 
the  said  receivers  to  take  the  place  oi  those  who  quit 
the  service  of  said  receivers  or  from  interfering  with 
or  obstructing  in  anywise  the  operation  of  the  rail- 
road or  any  portion  thereof,  or  the  running  oi  engines 
and  trains  thereon  and  thereover  as  usual,  and  from 
any  interference  with  the  telegraph  lines  of  said  re- 
ceivers or  along  the  lines  of  railways  operated  by  said 
receivers,  or  the  operation  thereof,  and  from  com  bin 
iiiK  and  conspiring  to  quit,  with  or  without  notice, 
the  service  of  said  receivers,  with  the  object  and  in- 
tent of  crippling  the  property  in  their  custody,  or 
embarrassing  the  operation  of  said  railroad,  and  from 
ho  quitting  the  service  of  the  sail  receivers,  with  or 
without  notice,  as  to  cripple  the  property  or  to  pre- 
vent or  hinder  the  operation  of  said  railroad,  and 
generally  from  interfering  with  the  officers  and 
agents  of  said  receivers  or  their  employees,  in  any 
manner,  by  actual  violence,  or  by  intimidation,  threats 
or  otherwise,  in  the  full  and  complete  possession  and 
management  of  the  said  railroad,  and  of  all  the  prop- 
erty thereunto  pertaining,  and  from  interfering  with 
any  and  all  property  in  the  custody  of  the  said  re- 
ceivers, whether  belonging  to  the  receivers  or  ship- 
pers or  other  owners,  and  from  interfering,  intimidat- 
ing or  otherwise  injuring  or  inconveniencing  or  delay- 
ing the  passengers  being  transported,  or  about  to  be 
transported,  over  the  railway  of  said  receivers,  or  any 
portion  thereof,  by  said  receivers,  or  by  interfering  in 
any  manner  by  actual  violence  or  threats,  or  other- 
wise preventing  or  endeavoring  to  prevent  the  ship- 
ment of  freight  or  the  transportation  of*  the  mails  of 
the  United  States  over  the  road  operated  by  said  re- 
ceivers and  from  combining  or  conspiring  together, 
or  with  others,  either  jointly  or  severally,  or  as  com- 
mittees, or  as  officers  of  any  so-called  labor  organisa- 
tion, with  the  design  or  purpose  oi  causing  a  strike 
upon  the  lines  of  railroad  operated  by  said  receivers, 
and  from  ordering,  recommending,  approving  or  ad- 
vising others  to  quit  the  service  of  the  receivers  of  the 
Northern  Pacific  Railroad  Company  on  January  1, 
1891  or  at  any  other  time,  and  from  ordering,  recom- 
mending, advising  or  approving  by  communication 
or  instruct  on,  or  otherwise,  the  employees  of  said  re- 
ceivers, or  any  of  them,  or  of  said-  Northern  Pacific 
Railroad  Company,  to  join  in  a  strike  on  said  January 
1, 1894,  or  at  any  other  time,  and  from  ordering,  rec- 
ommending or  advising  any  committee  or  commit- 
tees or  class  or  classes  of  employees  of  said  receivers, 
to  join  in  a  strike  on  January  1, 1894,  or  at  any  other 
time  until  the  further  order  of  this  court." 


If  it  be  said  that  the  Northern  Pacific  de- 
cree was  issued  in  furtherance  of  the  general 
powers  attaching  in  receivership  proceedings, 
it  niust.be  remembered  that  it  is  not  in  form 
an  order  of  course,  but  an  injunction,  and  as 
such  it  must  be  interpreted  Otherwise  it 
would  be  only  a  sort  of  open'  order  of  warning 
against  violating  the  process  of  the  court ;  a 
construction  not  consistent  with  its  form  or 
substance.(l) 

In  the  case  of  The  United  States  v.  Debs,(2) 
known  as  the  "  Chicago  Omnibus  Bill,"  the  in- 
junction was  issued  July  2,  1894,  and  was  di- 
rected against  eighteen  defendants  by  name, 
"and  all  persons  combining  and  conspiring 
with  them,  and  all  other  persons  whomsoever." 
After  lengthy  recitals  of  acts  which  are  en- 
joined, consisting  of  interference  with  United 
States  mails  and  inter-state  commerce,  the  de- 
cree concludes : 

"  And  it  is  further  ordered  that  the  aforesaid 
injunction  and  writ  of  injunction  shall  be  in 
force  and  binding  upon  such  of  said  defend- 
ants as  are  named  in  said  bill,  from  and  after 
the  service  upon  them  severally  of  said  writ 
by  delivering  to  them  severally  a  copy  of  said 
writ  or  by  reading  the  sarrie  to  them,  and  the 
service  upon  them  respectively  of  the  writ  of 
subpoena  herein,  and  shall  be  binding  upon 
said  defendants,  whose  names  are  alleged  to  be 
unknown,  from  ancl  after  the  service  of  such 
writ  upon  them  respectively,  by  the  reading  of 
the  same  to  them,  or  by  the  publication  there- 
of by  posting  or  printing,  and  after  service  of 
subpoena  upon  any  of  said  defendants  named 
herein,  shall  be  binding  upon  said  defendants, 
and  upon  all  other  persons  whatsoever  who 
are  not  named  herein  from  and  after  the  time 
when  they  shall  severally  have  knowledge  of 
such  order  and  the  existence  of  said  injunc- 
tion." 

The  decree  bears  the  signatures  of  the  dis- 
tinguished judges,  William  A.  Woods  and  P. 
S.  Grosscup. 

It  is  interesting  to  note,  in  comparison  with 
this,  the  decree  issued  by  Judge  Thayer  of  the 
United  States  court  at  St  Louis,  in  the  case*  of 
The  United  States  v.  Elliott  (1 )  The  bill  was 
filed  against  one  hundred  and  thirty-two  per- 
sons named,  which  number  was  afterward  in- 
creased by  the  addition  of  about  two  hundred 
and  fifty  more  names.  The  decree,  which  was 
entered  on  the  "6th  of  July,  1894,  enjoined  the 
defendants,  "  and  all  persons  acting  in  concert 
under  their  direction  and  control,"  from  the 
various  acts  recited,  which  were,  with  a  few 
changes,  the  same  as  those  mentioned  in  the 
Chicago  decree.  In  conclusion,  after  specify- 
ing that  the  decree  shall  be  binding  on  the  de- 
fendants named,  after  personal  service  of  the 
injunction  and  subpoena,  it  provides  that  the 
injunction  "shall  be  binding  upon  said  de- 
fendants whose  names  are  not  stated  but  who 
are  within  the  terms  of  this  order,  from  and 
afte  r  the  service  of  such  writ  upon  them  re- 
spect ively  by  the  reading  of  the  same  to  them 
or  by  the  delivery  of  a  copy  thereof  to  them. 


[il 
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.  No.  1049,  House  of  Representatives.  SSd  Con- 
;  being  report  from  the  Committee  on  Judiciary 


[t]    U.  8.  Circuit  Court.  N.  D.  of  DL  [not  yet  reported  |. 

1,  u.  S.  Circuit  Court,  E.  D.  of  Mo.,  E.  Dlr.  [uot  yet  reported]. 
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It  would,  again,  be  manifestly  indelicate  to 
pre-judge  or  discuss  the  merits  of  cases  against 
specific  defendants  now  pending  for  judicial 
decision.  Their  determination  must  be  left  to 
the  wisdom,  learning  and  high  sense  of  public 
duty  which  has  always  characterized  the  Fed- 
eral judiciary.  The  forms  are  giv*n  as  a  nec- 
essary part  of  the  history  of  this  subject 
They  must  bear  their  own  construction  to 
those  who  read  them.  It  may  not  however  be 
improper  to  ask  the  questions :  Who  are  par- 
ties to  these  decrees?  And  are  all  persons 
whosoever  liable  for  contempt  ? 

Viewing  the  history  of  this  subject,  it  is  ini- 

Sortant  to  stop  and  take  a  reckoning.  Where 
o  we  stand  ? 

That  the  industrial  forces  of  the  country  are 
in  a  state  of  fermentation  no  one  can  doubt 
That  there  is  a  prevailing  sentiment  among 
the  great  mass  of  wage-earners  that  there  are 
defects  in  the  laws  and  their  administration,  is 
most  apparent  The  late  "  sympathy  strike  " 
is  convincing  evidence  of  this.  Such  a  strike, 
in  itself,  seems  incredible.  It  is  incredible, 
except  upon  the  theory  of  a  widespread  dis- 
content The  tendency  to  concentration  of 
labor  forces  increases  constantly.  Speaking 
from  a  sociological  point  of  view,  the  organi- 
zation of  labor  against  the  organization  of 
capital  is  entirely  natural.  Power  breeds  tyr- 
anny, which  in  turn  brings  rebellion  and  op- 
position, then  counter-forces  produce  a  new 
tyranny.  Prophets  are  not  wanting  in  these 
days  to  tell  of  pending  economic  changes,  and 
the  High  Priests  of  reform  preach  their  pana- 
ceas. Whether  the  changes  are  to  come 
through  socialism,  communism,  anarchism  or 
the  single  tax ;  or  whether  they  are  to  come  at 
all  is  not  pertinent  to  the  subject  of  this  paper. 

Nor  has  the. American  Bar  Association  any 
proper  concern  with  sociology.  But  this  asso- 
ciation has  an  interest — the  deepest  interest — 
in  jurisprudence  and  remedial  procedure. 
From  that  standpoint  it  is  one  of  its  chief 
functions  to  meet  and  face  the  questions  of 
the  day. 

One  point  concerning  organized  labor  is 
plain.  Under  the  existing  system  of  juris- 
prudence, the  laboring  men  have  no  right  to 
expect  recognition  in  the  law  for  their  organ- 
izations until  they  assume  a  responsibility 
commensurate  with  the  privileges  they  claim. 
If  organized  labor  is  to  contest  with  organized 
capital,  it  must  have  a  legal  status  in  some 
sort  analogous  to  organized  capital.  If  it  is 
to  make — and  break— contracts ;  fix  terms  and 
conditions  of  employment ;  have  a  voice  in 
the  management  of  business,  and  dictate  the 
classes  of  persons  who  are  to  be  employed,  it 
must  have  a  legal  entity  which  shall  be  able  to 
respond  in  damages  for  its  breaches  of  con- 
tract or  its  torts,  and  be  subject  to  the  restrain- 
ing process  of  the  courts  on  well-defined  juri- 
dical lines. 

After  all,  what  does  it  mean,  this  sudden  de- 
velopment of  equity  jurisdiction?  Whither 
are  we  tending?  An  injunction  sued  out  by 
the  United  States  against  ten  thousand  strik- 
ers and  all  the  world  besides.  Did  the  in- 
junction stop  the  strike  ?  Troops  vere  called 
out  to  aid  the  process.   Did  they  aid  it  ?  Some 


scores  of  rioters  were  killed,  but  where  was 
the  injunction  meanwhile  ? 

Was  a  single  result  achieved  by  the  military 
which  could  not  have  been  as  lawfully  and 
effectually  accomplished  without  an  injunc- 
tion? The  criminal  laws  are  ample  and  se- 
vere, and  the  power  of  government  to  enforce 
them  is  limited  only  by  the  allegiance  of  its 
citizens.  Every  person  who  interfered  with 
the  United  States  mail,  or  conspired  to  violate 
the  Inter-State  Commerce  Law,  or  destroyed 
property,  or  joined  in  riotous  gatherings  such 
as  assembled  at  Chicago,  was  guilty  of  crime, 
and  was  subject  to  arrest  and  punishment 
When  the  marshals  were  unable  to  enforce  the 
criminal  laws,  there  was  just  as  much  power  to 
call  out  the  military  in  aid  of  criminal  process 
as  there  was  in  aid  of  injunction.  Why,  then, 
invoke  the  extraordinary  jurisdiction  of  a 
civil  court,  never  designed  fer,  and  in  no  way 
adapted  to,  such  cases  ?  The  incident  itself  is 
a  sad  commentary  on  existing  conditions.  It 
points  to  the  conclusion  that  the  people  are 
becoming  afraid  of  their  own  institutions; 
afraid  of  trial  by  jury ;  afraid  of  the  cherished 
guaranties  of  civil  liberty  derived  through 
Magna  Charta  and  enshrined  in  their  consti- 
tutions. State  and  National 

The  idea*  seems  prevalent  that  there  is  noth- 
ing at  issue  except  the  question  of  domination 
between  labor  and  capital  Men  struggle  and 
contest,  and  violate  the  laws  for  what  they  call 
"organized  labor;"  as  if  the  term  covered 
privileges  of  a  higher  order  than  the  inherent 
rights  of  the  individuals  included  in  it,  and  of 
citizens.  In  aid  of  strikes  and  boycotts,  they 
invoke  the  rule  of  law  and  morals  that  a  man 
may  place  his  labor  where  he  pleases,  at  such 
wages  as  he  pleases ;  but  deny  the  same  right 
to  the  men  who  take  the  places  thus  voluntarily 
made  vacant  The  principle  upon  which  our 
national  autonomy  was  founded,  that  all  men 
are  created  equal,  and  are  entitled  by  inalien- 
able right  to  life,  liberty  and  the  pursuit  of 
happiness,  seems  to  be  limited  by  recent  inter- 
pretation to  all  men  who  belong  to  labor  or- 
ganizations. 

Organized  capital,  in  turn,  by  its  violations 
of  law,  cultivates  this  class  feeling.  The  ef- 
forts by  large  corporations  to  make  use  of  in- 
junction, with  its  punishment  for  contempt, 
tends  to  nullify  the  provisions  of  the  Bill  of 
Rights  that  "  in  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  tne  crime  shall  have  been 
committed,  *  *  *  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defense."  The  question  at 
issue  is  deeper  than  any  mere  conflict  of 
classes.  The  fundamental  constitutional  right 
of  civil  liberty  is  at  stake,  and  every  American 
is  affected  by  any  violation  of  that  right  Upon 
the  bench  and  bar,  as  the  interpretors  of  the 
law,  devolves  the  serious  responsibility  of  ap- 
plying those  constitutional  principles  to  the 
intricate  warp  and  woof  of  social  and  political 
conditions. 


ABSTRACTS  OF  RECENT  DECISIONS. 


In  the  discharge  of  this  solemn  obligation, 
a  gentleman  of  the  Atrierican  Bar  Association, 
it  is  for  those  who  follow  the  noble  profession 
of  the  law  to  determine,  whether  violations  of 
the  criminal  law  shall  be  prevented  and  pun- 
ished through  criminal  or  civil  process,  and 
whether  the  court  of  equity  shall  be  so  used  as 
shall  tend  to  make  its  aecree  of  injunction  on 
the  one  hand  an  instrument  of  tyranny,  or,  on 
the  other  hand,  a  mere  brutunt  fultnen. 


ABSTRACTS  OF  RECENT  DECISIONS. 

Married  Woman — Not  Habit  for  vicious 
dog.  The  liability  of  a  married  woman  for  a 
vicious  dog  on  her  premises,  where  her  hus- 
band lives  with  her,  is  denied  in  Alabama  in 
the  case  of  Strouse  vs.  Leipf,  23  I*  R.  A.  622; 
but  that  some  courts  have  held  differently  is 
shown  by  tne  annotation  to  the  case  on  the  re- 
sponsibility of  a  wife  for  the  use  and  safety  of 
her  premises. 

Deed — Liability  from  acceptance.  Whether 
or  uot  a  person  by  merely  accepting  a  deed 
without  signing  it  is  bound  to  perform  condi- 
tions contained  in  it  is  a  question  involved  in 
Hickey  vs.  Lake  Shore  and  Michigan  South- 
ern R.  Co.,  23  h.  R.  A.  30G,  which  holds  the 
grantee  to  be  bound.  In  a  note  to  the  case 
the  authorities  are  collected  and  their  lack  of 
agreement  shown. 


State  Agricultural  Society— Liability 
for  torts.  That  the  Iowa  State  Agricultural 
Society,  not  being  a  corporation  for  pecuniary 
profit,  but  being  organized  for  the  advance- ' 
ment  of  the  agricultural  interests  of  the  State, 
it  is  held  in  the  case  A.  Hern  against  the 
society,  58  N.  W.  Rep.  1092,  that  its  funds  can- 
not be  diverted  to  the  payment  of  damages 
arising  out  of  wrongful  arrests  by  its  officers 
and  agents;  such  acts  not  being  within  the 
scope,  of  the  purpose  for  which  the  society 
was  created. 


Lodge  Member— Suspense  of.  The  inter- 
ference of  courts  with  the  authorities  of  a  Ma- 
sonic lodge  to  prevent  the  suspension  of  a 
member  was  invoked  in  Mead  vs.  Sterling, 
(Conn.)  23  L.  R.  A.  227,  in  which  it  is  declared 
that  the  remedies  afforded  by  the  laws  of  the 
order  must  be  first  exhausted,  although  the 
Grand  Master  who  is  to  try  the  question  in- 
volved is  al  o  the  complainant. 


Vaccination— Rule  of  school  board  reouir- 
itij?  it  is  valid.  The  Supreme  Court  of  Penn- 
sylvania have  held  that  the  regulation  of  a 
school  hoard,  requiring  pupils  to  be  vacci- 
nated before  being  admitted  to  the  public 
schools,  is  a  reasonable  one,  and  its  enforce- 
ment should  not  be  interfered  with  by  the 
courts.  That  whether  or  not  vaccination  is  an 
effective  preventive  of  disease  is  not  a  ques- 
tion to  be  passed  upon  by  courts.  As  there  is 
a  difference  of  opinion  on  the  subject  among 
medical  authorities,  a  school  board  must  decide 
in  the  exercise  of  its  discretion  whether  it  will 
•  or  will  not,  for  the  protection  of  the  children 
under  its  care,  exclude  unvaccinated  children 
from  the  school,  and  its  discretion  in  this  re- 
gard will  not  be  interfered  with  by  the  courts. 


Appointment—  Void  without  notice.  The 
appointment  of  a  committee  for  a  supposed 
lunatic  without  any  notice  to  him  is  held  abso- 
lutely void  by  the  West  Virginia  case  of 
Evans  vs.  Johnson,  23  L.  R.  A.  737 ;  but  the 
annotation  shows  the  surprising  fact  that  some 
courts  have  upheld  such  an  appointment  with- 
out any  notice  whatever  to  the  person  declared 
to  be  insane.  This  is  the  coolest  kind  of  as- 
suming in  advance  the  very  fact  to  be  tried, 
aud  a  clear  denial  of  due  process  of  law  which 
is  guaranteed  by  the  constitution  of  the  United 
States.  An  amazing  thing  also  noticed  in  the 
annotation  is  that  in  various  states,  as  in  New 
York,  the  statute  governing  the  proceeding 
makes  no  provision  for  notice  to  the  party 
whose  reputation  aud  liberty  are  in  question, 
but  in  many  instances  the  courts  have  gone 
beyond  the  statutes  and  required  such  notice 
to  be  given. 

International  Law— Changing  fortunes 
of  rival  governments.  The  Court  of  Appeals 
in  England  has  recently  decided  an  interesting 
case  in  international  law  which  recalls  some  of 
the  decisions  made  over  twenty  years  ago, 
when  the  United  States  Government  endeav- 
ored to  obtain  possession  of  goods  and  money 
held  in  Englaud  by  agents  of  the  Confederate 
States.  The  case  recently  decided  was  that  of 
the  Republic  of  Chili  against  the  London  and 
River-Plate  Bank.  The  bank  had  received  sil- 
ver to  the.  value  of  about  $600,000  from  Presi- 
dent Balmaceda  while  he.  was  at  the  head  of 
the  Chilian  Government.  The  bank  on  the 
security  of  the  silver  paid  its  value  lo  the 
agents  of  Balmaceda.  Most  of  it  was  paid 
alter  Balmaceda  had  been  defeated  in  battle 
and  had  resigned  the  Presidency.  The  coun- 
sel Tor  the  present  Government  of  Chili  argued 
tl  at  the  bank  should  have  known  of  the 
change  of  government,  and  should  not  have 
paid  out  the  Government  money  to  the  agent 
of  a  deposed  official.  The  English  courts  have 
held,  however,  that  the  bank  was  not  required 
to  pay  attention  to  all  the  rumors  relating  to 
the  changing  fortunes  of  the  rival  govern- 
ments, but  it  was  authorized  to  pay  the  money 
until  it  received  from  some  authoritative  or 
official  source  information  that  the  old  govern- 
ment had  been  deposed  and  that  the  new  gov- 
ernment laid  claim  to  the  money. 
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THE  BENCH  AKD  BAR. 

The  official  terms  of  thirteen  Common  Pleas 
Judges  expire  so  that  elections  for  their  suc- 
cessor will  be  held  this  falL  In  addition  to 
this  there  are  a  few  vacancies  to  fill. 


"Silence  in  the  Court !"  thundered  a  Ken- 
tucky Judge,  "Half  a  dozen  men  have  been  con- 
victed already  without  the  Court  having  been 
able  to  hear  a  word  of  the  testimony." 

Burke,  the  Irish  Chief  Justice,  on  being  told 
that  the  Judges  in  the  Court  of  Common  Pleas 
had  little  or  nothing  to  do,  remarked,  "Well, 
well,  they're  quite  equal  to  W*—The  Brief. 

A  colored  man  was  on  the  witness  stand  and 
a  judge  asked  him : 

"Do  you  know  what  an  oath  is  ?" 

"Yes,  sah ;  when  a  man  swears  to  a  lie,  he's 
got  to  stick  to  it." 

Of  six  thousand  actively  practicing  lawyers 
in  New  York  City,  eighteen  hundred  only  may 
be  classified  as  litigating  attorneys.  The  others 
are  counselors,  title  examiners,  investment 
agents,  whose  business  is  outside  of  the  court 
room. 


Lawyers  are  now  beginning  to  emerge  from 
their  vacation  idleness,  and  to  attend  to  the 
demands  of  court  sessions  soon  to  open  gener- 
ally throughout  the  state.  Before  long  "At  the 
Court  House,"  will  be  placarded  on  many  an 
office  door. 


The  Judge  asked  an  Irish  policeman,  "When 
did  you  last  see  your  sister  ?"  The  policeman 
replied,  "The  last  time  I  saw  her,  my  lord,  was 
about  eight  months  ago,  when  she  called  at  my 
house,  and  I  was  out"  "Then  you  did  not  see 
her  on  that  occasion?"  The  Irishman  answered, 
"No,  my  lord,  I  wasn't  there." 

As  the  official  term  of  Circuit  Court  Judges 
is  six  years,  and  each  bench  is  composed  of 
three  Judges,  elections  to  this  position  on  the 
bench  occur  only  each  alternate  year.  This, 
however,  is  the  election  year,  and  a  Judge  will 
be  selected  in  each  district  to  succeed  those 
whose  terms  expire  February  8, 1895. 

The  following  are  the  counties  in  Ohio  in 
which  Circuit  Court  sessions  are  to  be  held  this 
month,  September,  and  the  time  for  opening 
each:  Sept  4th,  Ashtabula;  11th,  Fairfield; 
17th,  Franklin ;  19th,  Perry  and  Wyandot;  20th, 
Columbiana  and  Monroe;  24th,  Washington; 
25th,  Marion  and  Richland ;  20th,  Carroll ;  27th, 
Crawford. 


The  political  campaign  of  this  year,  in  Ohio, 
will  be  short  and  attorneys  will  be  somewhat 
relieved  of  their  perennial  speech-making 
duties,  as  a  silent  campaign  will  be  conducted 
in  many  counties. 

Judge  Jeremiah  Black  for  a  long  time  wore  a 
black  wig.  On  one  occasion,  having  donned  a 
new  one,  he  met  Senator  Bayard,  of  Delaware, 
who  thus  accosted  him:  "Why,  Black,  how 
young  you  look !  You  are  not  so  gray  as  I  am, 
and  you  must  be  twenty  years  older." 
"Humph!"*  replied  the  Judge,  "Good  reason; 
your  hair  comes  by  descent  and  I  got  mine  by 
purchase."—  The  Green  Bag. 

The  legal  mills,  it  may  be  said,  will  be  fairly 
grinding,  in  Ohio,  next  week.  Common  Pleas 
Courts  opened  last  week  after  the  summer 
vacation,  in  four  counties.  This  week  sixteen 
more  were  booked  as  starters,  six  more  for 
next  week,  and  eight  more  for  the  following 
week.  Before  the  month  closes  courts  of  this 
class  will  be  in  session  in  thirty- four  of  the 
eighty-eight  counties,  and  lawyers  should  be 
reasonably  happy. 

.  It  is  said  that  educated  women  are  more  alire 
to  the  question  of  equality  of  rights  in  Russia, 
than  in  any  other  country.  In  the  town  of 
Tomsk  forty  women  are  practicing  law  profes- 
sionally and  an  equally  large  number  in  other 
cities  of  Siberia.  So  great  has  been  the  increase 
of  female  lawyers  that  the  males  are  dissatis- 
fied, and  in  some  parts  of  the  country  steps  are 
being  taken,  looking  towards  shutting  out 
ladies  from  soliciting  in  courts. 

Several  eminent  lawyers  of  Chicago  have 
died  within  a  few  weeks.  Burton  B  Cook,  who 
was  one  of  the  best  known  members  of  the  Il- 
linois bar  from  twenty  to  forty  years  ago,  had 
retired  from  the  active  practice  of  the  profes- 
sion for  several  years.  He,  was  closely  associ- 
ated with  President  Lincoln  before  the  war. 
and  made  one  of  tfie  speeches  nominating  him 
for  President  at  the  Baltimore  Convention  in 
1864  He  was  for  many  years  the  general  solic- 
itor of  the  Northwestern  Railroad.  Cyrus  M 
Hawley,  who  had  been  a  judge  of  the^upreme 
Court_of  Utah  over  twenty  years  ago,  and  who 
was  prominent  in  practice  at  the  Chicago  bar, 
died  in  his  eightieth  year  at  his  home  in  Hyde 
Park.  Norman  L.  Freeman,  who  had  held  the 
office  of  reporter  for  the  Supreme  Court  for 
over  twenty-one  years,  died  at  his  home  il 
Springfield.  His  work  as  a  reporter  is  found 
in  120  volumes  of  the  Illinois  Reports.  No 
other  reporter,  it  is  said,  has  published  during 
his  official  term  so  many  volumes  of  reports. 
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We  invite  correspondence  from  law- 
ers  in  whose  practice  a  knotty  query  has 
arisen,  or  novel  position  has  been  pre- 
sented, and  who  desire  to  get  comments 
or  a  solution  of  the  difficulty  from  other 
members  of  the  bar  of  the  state.  Ques- 
tions of  such  a  nature,  or  answers,  will  be 
welcome  at  all  times. 


We  welcome  inquiries  from  those 
who  have  prepared  addresses  on  legal 
topics,  or  discussions  upon  points  of  in- 
terest, and  who  wish  to  have  them  pub- 
lished, either  in  the  Legal  News,  or  in 
book  or  pamphlet  form.  Estimates  are 
always  cheerfully  and  promptly  given 
upon  all  jobs  concerning  which  we  re- 
ceive inquiry. 


It  is  likely  that  many  of  our  readers 
are  not  aware  of  the  fact  that  we  have 
one  of  the  largest  and  most  complete 
printing  offices  in  the  country,  and  do 
everything  in  the  line  of  publishing, 
viz.,  printing,  ruling,  binding,  engraving, 
electrotyping  and  lithographing.  Our  fa- 
cilities enable  us  to  do  work  ^t  a  very 
low  price,  and  quickly.  Consult  us  be- 
fore giving  opt  any  job  of  size  or  im- 
portance. 


An  important  decision  of  the  Cuya- 
hoga Common  Pleas  in  the  case  of  The 
Lake  Shore  &  Michigan  Southern  Rail- 
way Co.  v.  the  City  of  Cleveland,  et  al., 
concerning  lake  front  property,  is  in  our 
hands,  and  would  have  appeared  in  this 
issue,  but  was  withheld  in  order  to  en- 
able Judge  Noble  to  review  the  proof 
before  publication.  His  absence  from 
home  during  the  past  week  has  made 
the  delay  necessary.  We  state  this  fact 
in  order  that  our  readers  may  know  that 
we  take  pains  to  have  the  decisions  we 
publish,  revised  and  corrected  by  the 
court  from  which  they  are  issued,  before 
being  printed.  The  case  will  appear  in 
our  next  issue. 


The  Circuit  Judges  of  Ohio  met  at 
Columbus  on  Tuesday.  Judge  Milton 
L.  Clark  of  the  4th  Judicial  Circuit,  was 
elected  Chief  Justice  and  Judge  C.  C. 
Shearer,  of  the  2d  Circuit,  Secretary. 


We  feel  gratified  at  the  kind  reception 
the  Ohio  Legal  News  has  received  by 
members  of  the  bar  who  have  seen  a 
copy  of  the  last  issue,  our  first  one.  If 
the  expressions  of  praise  we  received 
were  merited,  we  shall,  in  the  near  future, 
be  able  to  furnish  a  paper  that  will  be 
satisfactory  beyond  question. 


READ  THIS. 
Several  new  subscribers  have  been  re- 
ceived through  our  offer  of  a  copy  of  the 
Ohio  Local  and  Special  Laws,  to  all  cash 
subscribers  for  a  period  of  one  year.  We 
have  also  been  asked  if  the  offer  applies 
to  present  subscribers,  who  renew  for  one 
year.  It  will  until  withdrawn,  as  we 
have  no  privileges  we  are  not  willing  to 
bestow  alike  on  all  of  our  patrons.  .  This 
volume  is  out  of  print,  and  can  rarely  be 
obtained  except  of  us.  Every  lawyer 
should  have  a  copy  to  complete  his 
library.  Three  dollars  gets  the  Legal 
News  for  one  year,  and  a  copy  of  these 
laws.,  The  edition  is  small  and  will 
soon  be  exhausted. 
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Special  to  Ohio  Legal  News 

Columbus,  O.,  September  21, 1894— The  Su- 
preme Court  will  convene  Monday,  September 
24th,  after  a  vacation  of  about  three  months. 
Over  one  hundred  new  cases  have  been  filed 
since  the  Court  adjourned  and  with  the  already 
overcrowded  docket,  the  question  that  has  per- 
plexed the  bar  of  the  state  with  reference  lo 
the  length  of  time  a  case  receives  considera- 
tion, will  not  in  any  wise  be  removed.  An  oral 
argument  assignment  will  probably  be'  made 
the  first  of  October.  The  last  case  regularly 
assigned  for  oral  argument  was  No.  2446,  but 
advanced  cases  have  preference  over  other  suits. 
The  last  call  of  the  docket  was  up  to  and  in- 
cluding No.  3075  and  it  is  very  likely  that  a 
call  of  the  docket  will  be  made  also  the  first  of 
next  month  and  will  include  about  seventy-five 
cases. 

The  following  cases  have  been  filed,  within 
the  last  week,  and  motions,  to  be  heard  Thurs- 
day, September  27th : 

Friday,  September  14th— No.  4192.  The 
village  of  Uhnchsville,  O.,  vs.  Samuel  C.  Auld; 
error  to  the  Circuit  Court  of  Tuscarawas 
county.  Helea  &  Green,  Uhnchsville,  O.,  at- 
torneys for  plaintiff;  F.  H.  Soler,  fof  defend- 
ant. 

No.  4193.  The  village  of  Uhnchsville,  O., 
vs.  Nancy  E.  Mealy ;  error  to  the  Circuit  Court 
of  Tuscarawas  county.    Same  counsel 

Saturday,  September  15th— >Io.  4194.  The 
State  of  Ohio  on  the  relation  of  Henry  T.  Fay 
vs.  Robert  M.  Archibald,  sheriff  of  Hamilton 
county,  O.    Mandamus.    Thos.  McDougall,  for 

Slaintiff,  and  Speigel,  Bromwell  &  Foraker,  for 
efendant ;  all  of  Cincinnati. 

No.  4195.  The  Gambrinus  Stock  Co.  vs. 
Catharine  M.  Cook  and  Joseph  S.  Cook ;  error 
to  the  Circuit  Court  ot  Hamilton  county.  Fol- 
lett  &  Kelly,  for  plaintiff;  Outcalt,  Granger  & 
Hunt,  for  defendant ;  Cincinnati. 

Jacob  Weller  vs.  The  State  of  Ohio.  Motion 
for  leave  to  file  petition  in  error  to  the  Circuit 
Court  of  Hamilton  county.  C.  B.  Sim  rail  and 
Alfred  Mack,  for  plaintiff;  Dye  &  Dye,  for  de- 
fe«4e«4;  Cincinnati. 

fco.  4196.  Ammi  W.  Call  vs.  Peter  F. 
Good,  et  aX,  error  to  the  Circuit  Court  of  Ash- 
tabula county.  Edward  H.  Fitch,  Jefferson, 
for  plaintiff;  Theo.  Hall,  Ashtabula,  for  defend- 
ant 

Monday,  September  17.  Ernst  Altschul  vs. 
The  State  of  Ohio.  Motion  for  leave  to  file 
petition  in  error  to  the  Circuit  Court  of  Cuya- 
hoga county.  Kerruish,  Chapman  &  Kerruish, 
Cleveland,  for  plaintiff;  Clark  &  Thompson, 
Cleveland,  for  defendant. 

Tuesday,  September  18.  The  State  of  Ohio 
vs  William  R.  Johnson.  Motion  for  leave  to 
file  bill  of  exceptions  to  the  Court  of  Common 
Pleas  of  Jefferson  county.  E.  E.  Erskine  & 
Dio  Rogers,  Steuben ville,  for  plaintiff.  J.  M. 
Jordan  and  James  F.  Daton,  for  defendant 


No.  4197.  L.  N.  Means,  et  at  vs.  Edward 
Clark,  et  at;  error  to  the  Circuit  Court  of 
Hamilton  county.  S.  A.  Miller  &  C  D.  Robert- 
son, Cincinnati,  for  plaintiff;  W.  A.  Hicks,  & 
B.  Deal.  H.  B.  Furrill  and  Spiegel,  Bromwell  & 
Foraker,  Cincinnati,  for  defendants. 

No.  419a  Sarah  E.  Boyer,  et  at  vs.  Thomas 
L.  Kintz  and  The  Tiffin  Savings  Bank ;  error 
to  the  Circuit  Court  of  Seneca  county.  Lutes 
&  Lutes  and  Rohn  &  Baker,  Tiffin,  for  plaint- 
iffs; Seney  &  Sayler,  Tiffin,  for  defendants. 

Wednesday,  September  19th.— No.  4199 
Geo.  L.  Kean  vs.  Georgia-Phillips ;  error  to  the 
Circuit  Court  of  Morgan  county.  Stewart  & 
Harris  and  J.  W.  McElhinney,  McConnelsville, 
O.,  and  E.  M.  Kennedy  for  plaintiff.  Defend- 
ant's attorneys  not  known. 

No.  4200.  Edson  Wallace  vs.  Georgia  Phil- 
lips; error  to  the  Circuit  Court  of  Morgan 
county.    Same  attorneys. 

No.  4201.  The  Ohio  Grangers'  Mutual  Insur- 
ance Co.  vs.  Edwin  S.  Hoi  comb  and  Mariala 
A.  Holcomb;  error  to  the  Circuit  Court  of 
Ashtabula  county.  J.  B.  Burrows,  Painesville, 
and  J.  C.  Talcott,  Cleveland,  for  plaintiff.  Fin- 
ney &  White,  Jefferson,  for  defendant 

No.  4202.  George  L.  Green  vs.  Wm.  K. 
Thompson;  error  to  the  Circuit  Court  of  Scioto 
county.  T.  C.  Anderson,  Portsmouth,  for  plain- 
tiff and  A.  C.  Thompson,  Portsmouth,  for  de- 
fendant. 


Three  important  points  were  adjudicated  by 
the  Supreme  Court  of  the  United.  States  in 
Scott  vs.  McNeal,  filed  in  May,  1894,  and  fully 
reported  in  N.  Y.  Law  J.,  Sept  14th.  The  first 
is,  that  the  Supreme  Court  is  not  bound  by  the 
construction  given  to  a  state  statute  by  a  court 
of  the  state,  when  the  question  is,  whether  the 
statute  provided  for  the  notice  required  to 
constitute  due  process  of  law.  The  second  is, 
that  "  the  jurisdiction  to  grant  letters  of  ad- 
ministration, conferred  on  Probate  Courts  by 
the  code  of  Washington  Territory,  is  limited, 
in  the  light  of  the  common  law  and  of  other 
code  provisions  relating  to  the  subject,  to  the 
estates  of  deceased  persons,"  holding  that 
"  such  a  court  has  no  jurisdiction  to  determine 
that  a  living  man  is  dead  and  undertake  to 
dispose  of  his  estate,"  and  that  "its  decisoo 
on  the  question  whether  he  is  living  or  dead 
cannot  bind  or  estop  him,  or  deprive  him, 
while  alive,  of  the  title  or  control  of  his  prop- 
erty." Third,  that  prima  facie  evidence  of 
the  death  of  a  person,  by  presumption  from  bis 
being  absent  and  not  heard  of  for  seven  years, 
on  which  a  Probate  Court  may  assume  him  to 
be  dead  and  appoint  an  administrator  of  his 
estate,  may  be  overthrown  even  in  a  collateral 
suit  by  proof  that  he  was  alive  at  the  tine  j 
of  the  appointment  of  the  administrator. 
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(Sixth  Judicial  Circuit,  Ottawa  County.  Present: 
Hon*.  C.  S.  Bently,  P.  J. ;  C.  H.  Scribner,  and  G.  R. 
Haynes.J.J) 

REISSUE  OF  MORTGAGE. 

Mary  and  Henry  Van  Glahn,  Plaintiffs,  vs. 
Peter  Dunham,  Defendant.  On  error  to 
the  Court  of  Common  Pleas  of  Ottawa 
County. 

Re-lme  Of  a  Mortgage.  Where  a  party  who  is  the 
maker  of  a  mortgage  leaves  it  in  such  a  position  that 
it  can  be  issued,  or  he  himself  issues  it  as  a  valid  mort- 
gage, after  it  has  been  paid,  then  between  the  mort- 
gagor aud  any  persou  who  becomes  the  purchaser  of 
that  mortgage,  the  purchaser  will  hold  the  mort- 
gage free  Irom  any  defense.— Ed.  Legal  News. 

Haynes,  J. 

The  case  is  brought  here  by  petition 
in  error  filed  by  Mary  E.  Ewell,  Geo.  E. 
St.  John,  Sarah  Dunham  and  J.  J.  R. 
Stevens,  for  the  purpose  of  reversing  a 
judgment  rendered  by  the  Court  of  Com- 
mon Pleas,  declaring  that  a  certain  mort- 
gage that  was  set  up  in  the  answer  and 
cross-petition  of  said  Alice  DeWitt,  to 
wit:  "In  case  it  was  not  a  lien  on  plain- 
tiff's premises,  mentioned  in  the  petition." 

Before  passing  to  the  merits  of  the 
case  I  wish  to  make  some  remarks  about 
the  condition  of  the  pleadings.  A  peti- 
tion was  filed  by  Henry  Van  Glahn,  set- 
ting up  that  he  had  a  mortgage  for  $875 
upon  certain  premises  which  he  describes 
in  his  petition.  Part  of  the  premises 
described  by  him— the  premises  described 
in  the  petition  filed  by  Van  Glahn  are  as 
follows:  "The  east  part  of  the  north- 
west quarter  of  the  southwest  quarter 
of  section  No.  12,  township  12,  range 
15,  containing  14  and  25-100  acres  of 
land,  situated  in  Carroll  township,  Ot- 
tawa county,  Ohio."  Also  the  west  half 
(continuing  the  description).  In  the  an- 
swer and  cross-petition  of  Alice  DeWitt, 
wherein  she  sets  up  her  mortgage,  she 
describes  property  as  follows :  ' '  Situated 
in  the  township  of  Carroll,  Ottawa  county, 
Ohio,  and  known  as  being  the  northwest 
quarter  of  the  southwest  quarter  of  sec- 
tion 12,"  and  also  sets  up  the  other  20 
acres. 

Now,  it  will  be  noticed  that  Van  Glahn 
sets  up  an  interest  in  the  east  part  of  the 
northwest  quarter,  while  she  sets  up  a 
mortgage  on  the  whole  of  the  northwest 
quarter,  the  fact  being,  as  perhaps  ap- 
pears in  the  evidence,  that  she  was  the 


owner  of  a  half  of  that  northwest  quarter, 
while  the  other  part  of  that  northwest 
quarter  belonged  to  Peter  Dunham.  Van 
Glahn  sets  up  in  his  petition  his  mort- 
gage, the  date  of  it,  the  time  of  its  record, 
and  also  sets  up  that  Mr.  Bense  and  Mrs. 
DeWitt  claim  some  interest  in  the  prem- 
ises. Mrs.  DeWitt,  in  her  petition, 
sets  up  her  mortgage  and  avers  that 
it  is-  the  first  lien  upon  the  premises, 
giving  the  date  of  the  execution 
of  the  mortgage  and  the  date  of 
its  record.  Now,  Mary  E.  Elwell, 
as  I  have  stated,  owned  half  of  the  first 
portion  of  the  described  land  and  she 
and  Peter  Dunham  have  their  joint  an- 
swers, to  plaintiff's  petition  amended; 
and  for  answer  to  the  amended  answer 
and  cross-petition,  Alice  DeWitt  adopts 
all  allegations  in  the  amended  petition 
of  the  plaintiff  Van  Glahn,  "as  fully  as 
though  set  out  herein."  The  result  of 
that  is  that  they  deny  nothing  in  regard 
to  Mrs.  DeWitt,  and  the  amended  peti- 
tion of  Van  Glahn  makes  no  allegations 
that  amount  to  anything,  except  that 
she  claims  a  lien  therein  and  that  it  was 
intended  to  be  the  amended  answer  of 
Van  Glahn  and  the  cross-petition  of  Mrs. 
DeWitt.  I  see  the  word  "answer"  is 
stricken  out,  and  so  far  as  the  issues  or 
the  pleadings  of  Mrs.  DeWitt  are  con- 
cerned, as  between  herself  and  Peter 
Dunhan  and  Mary  E.  Elwell,  they  stand 
without  any  denial  whatever,  simply  an 
affirmance  of  the  petition  of  Van  Glahn. 

Henry  VanGlahn,  for  his  individual 
answer  and  cross-petition  to  their  cross 
petition,  is  the  same  in  fact.  He  sets  up 
certain  matters  which  shall  appear  here- 
after and  to  that  a  reply  is  filed  by  Mrs. 
DeWitt. 

The  case  upon  the  trial,  so  far  as  the 
journal  entry  is  concerned  and  the  judg- 
ment of  the  Court,  which  is  found  upon 
the  issues  joined  between  VanGlahn  and 
Mrs.  DeWitt,  is  that  Mrs  DeWitt  has  no 
lien  upon  the  premises  set  up  in  her  pe- 
tition. One-half  of  the  40  acres,  as  I 
understand  it  to  be  one-half  of  the  north- 
west quarter  of  a  certain  section  or  por 
tion  that  stands  in  the  name1  of  Mary  E. 
Elwell,  he  nowhere  describes  in  his  pe- 
tition, because  no  one  makes  a  claim  to 
the  east  half  of  it  or  that  portion  owned 
by  Sarah  E.  Dunham ;  so  that  the  find- 
ing of  the  Court  upon  that  is  upon  the 
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issues  of  Van  Glahn  and  Mrs.  DeWitt,  as 
there  is  no  question  as  to  whether  the 
mortgage  is  paid  or  not.  I  come  now  to 
the  case  itself. 

A  bill  of  exceptions  was  taken  and  the 
evidence  that  was  offered  in  Court  is  set 
out  in  full.  From  this  appears,  in  order 
of  time,  that  on  the  16th  day  of  December, 

1889,  Peter  Dunham  and  his  wife,  and 
Mary  £.  Klwell  and  her  husband,  joined 
in  a  mortgage  to  one  J.  J.  R.  Stevens, 
wherein  they  conveyed  the  property  that 
is  set  up  in  the  cross-petition  conveying 
this  northwest  quarter  of  the  southeast 
quarter  of  section  No.  12,  or  the  whole 
of  it  to  J.  J.  R.  Stevens,  for  the  purpose 
of  securing  a  note  of  even  date  for  the 
sum  of  $450,  payable  three  years  after 
date  with  interest  at  7  per  cent.,  payable 
annually.  Van  Glahn  claims  a  mortgage 
on  the  east  part  of  the  Said  northwest 
quarter  of  the  southeast  quarter  of  sec- 
tion No  12,  and  the  other  20  acres  by 
virtue  of  a  mortgage  executed  by  Peter 
Dunham  and  Sarah  Dunham,  his  wife, 
on  the  81st  day  of  December,  1890,  to 
Geo.  E.  St  John,  and  which  was  by  Geo. 
E.  St.  John  assigned  and  transferred  to 
Henry  Van  Glahn  on  the  13th  day  of 
January,  1891— it  reads  here  1890,  but  it 
should  be  1891,  but  at  the  time  waived 
demand  and  notice  of  non-payment  and 
endorsed  the  note  and  made  an  assign- 
ment of  the  mortgage  which  I  have  read. 
The  testimony  shows  that  sometime 
prior  to  January,   1891,   or  December, 

1890,  Dunham  being  in  debt  somewhat, 
was  desirous  of  borrowing  more  money 
and  merging  his  debts  all  in  one  mortgage. 
He,  or  the  parties,  made  application  to 
Mr.  Stevens  (the  note  and  mortgage 
was  not  yet  due),  asking  him  if  he  would 
be  willing  to  take  the  money  on  his  note 
and  mortgage  before  the  same  became 
due,  and  he  said  he  would,  and  thereupon, 
they  made  application  to  Geo.  E.  St. 
John — perhaps  Dunham  alone — in  order 
to  know  if  he  could  negotiate  for  them  a 
loan  and  he  expressed  himself  that  he 
could,  and  thereupon,  this  note  and  mort- 
gage was  made  and  was  afterwards  sold 
to  Van  Glahn.  Out  of  this  money  it  was 
expected  that  this  mortgage  of  Stevenson 
of  $475  would  be  taken  up,  and  also  A 
mortgage  of  Bense  which  was  on  the 
premises,  and  which  was  only  a  small 
amount  due,  perhaps  $60.    The  note  and  I 


mortgage  of  Stevenson  not  being  paid 
and  running  along  for  some  little  time— 
just  what  time  I  don't  know — he  placed 
it  in  the  hands  of  an  attorney  in  this  city 
for  collection  in  order  to  receive   the 
money.    He  notified  the  parties,  Elwell 
and  Dunham,  that  he  had  that  note  for 
collection  and  that  it  had  not  been  paid 
yet,  and,  thereupon,  they  went  to  see  St. 
John  about  the  matter  and  St.  John  said 
he  would  take  it  up.     The  result  was 
that  they  came  together  on  the  16th  day 
of  May  (I  think  it  was  in  1891),  and  at 
the  office  of  Mr.  Geo.  E.  St  John  in  this 
village.    The  attorney,  Mr.  Love,  when 
he  took  the   note  and  mortgage   from 
Mr.  Stevens  for  collection  had  the  note 
endorsed  in  blank  by  Stevens  writing 
his  name  across  it  and  also  had  Stevenson 
write  his  name  upon   the  mortgage  in 
blank.    This  was  for  the  purpose,  as 
stated  at  the  time,  so  that  if  it  was  paid 
the    mortgage    could  be  canceled.    So 
that  when  the  parties  met  at  St  John's 
office  and  the  note  was  produced,  and  the 
mortgage,  they  each  had  upon  the  face 
blank    endorsements    of    Mr.   Stevens. 
Mr.  St.  John  then  drew  a  check  for  the 
amount  of  the  note  and  mortgage  to 
Stevens  and  delivered  it  to  the  attorney 
and  the  mortgage  was  left  there.     It  is 
in  controversy  as  to  whether  it  was  laid 
on  the  table  or  delivered  to  St.  John  in 
hand.    St.  John  then  said  to  the  parties, 
there  being  present  himself,  Mrs.  Elwell, 
and  Mr.  Dunham,  that  insomuch  as  there 
was  this  prior  mortgage  of  Bense's  on 
the  property  that  he  wished  to  keep  that 
mortgage  alive.     Mr.  Love  had  left  at 
that  time  and  Mrs.  Elwell  followed  him 
and  stated  to  him  the  matter  and  asked 
what  should  be  done  about  it     She  said 
St.  John  had  said  to  her  that  if  it  was  left 
with  him  he  would  endorse  the  note  and 
mortgage  upon  this  $875  note  and  mort- 
gage, and  Mr.  Love  told  her  that  if  she 
did  anything  oi  that  kind  she  should  be 
sure  that  the  endorsement  was  made 
Some  conversation  followed  so  that  Mr. 
Love   returned  with  her  to  St  John's 
office  and  there  a  receipt  was  drawn  up 
by  Mr.  Love,  St.  John  saying  that  the 
$875  note    and  mortgage  were  not  in 
his  possession  at  Port  Clinton,  but  were 
in  his  box  in  the  bank  of  Sandusky, 
and  that  he  would  make  endorsement 
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when    he  saw  the  .mortgage, 
ceipt  reads  as  follows: 

"  May  16, 1891. 

"  Received  of  Mary  E.  Elwell  and  Peter 
Dunham  $494.60  (I  think  it  is),  being  the 
amount  of  tire  Stevens  mortgage  and  in- 
terest; amount  to  be  credited  or  endorsed 
on  the  $875  mortgage  dated  December 
21, 1891."  "  Also  to  be  endorsed  '  inter- 
est paid  to  date,  May  16,  189  I.', " 

And  thereupon,  having  received  this 
receipt,  Mrs.  Elwell  left  the  note  and 
mortgage  in  the  possession  of  Mr.  St. 
John.  Thereupon,  Mr.  St.  John  (but 
not  in  the  presence  of  the  parties)  made 
the  following  endorsement: 

"May  16,  1891. 

"For  value  received,  I  hereby  assign 
the  within  mortgage  to  George  E.  St. 
John.  J.  J.  R.  Stevens." 

and  had  assignment  recorded  as  follows: 

"Assignment  entered  of  record  May 
20,  1891. 

"  NvClemons,  Recorder." 

On  the  note  under  the  name  of  J.  R. 
Stevens  it  is  written  near  the  top  of  the 
note  "  Payment  guaranteed,  George  E. 
St.  John."  Shortly  after  that,  the  exact 
date  I  have  forgotten,  he  made  applica- 
tion to  a  gentleman  by  the  name  of 
Flynn,  in  Sandusky,  for  the  purpose  of 
selling  the  note  and  such  arrangements 
were  made  at  the  time  that  Mr.  Flynn 
bought  it  for  Mrs.  DeWitt.  Mrs.  DeWitt 
did  not  see  the  note  but  left  it  entirely 
with  Flynn,  who  was  acting  as  her  agent. 
He,  however,  took  measures  to  have  an 
abstract  of  the  title,  and  one  was  furnished 
him  showing  the  condition  of  the  prop- 
erty and  mortgage  which  was  purchased. 
But  it  showed  on  the  face  of  the  abstract 
that  the  mortgage  of  Mr.  Flynn  was  the 
prior  mortgage,  excepting,  perhaps,  the 
Bense  mortgage,  and  that  it  had  been 
duly  assigned  to  George  E.  St.  John; 
and  thereupon,  he  paid  the  amount  of 
the  mortgage,  $450,  to  St.  John  and  took 
an  assignment,  which  reads  as  follows: 

"  For  value  received,  I  hereby  sell  and 
transfer  all  my  right,  title  and  interest 
in  this  mortgage  herein  described  to  Alice 
DeWitt.  Geo.  E.  St.  John." 

It  was  afterwards,  or  not  until  January 
27, 1893,  entered  upon  the  records  of  this 
county,  as  it  appeared  by  the  endorse- 
ment of  N.  A.  Clemons,  recorder.  Mrs. 
DeWitt  continued  to  hold  this  note  and 


mortgage  and  there  was  paid  upon  it  by 
St.  John,  or  through  St.  John,  interest  to 
December  16,  1890;  December  16,  1891, 
and  to  December  16, 1892,  St.  John  being 
the  guarantor  of  the  note. 

I  believe  now  these  are  the  leading 
facts  in  the  case  and  the  main  issue  that 
was  tried  before  the  Court,  was  upon  the 
question  a5  to  whether  the  mortgage  was 
paid  and  satisfied,  or  whether  Mrs.  De- 
Witt  held  it  under  such  circumstances  as 
would  entitle  her  to  hold  as  a  lieu  upon 
the  premises  prior  to  the  lien  of  Van 
Glahn.  We  think  that  this  note  and 
mortgage  were  left  in  the  hands  of  St. 
John  as  a  valid  and  subsisting  mortgage — 
a  live  mortgage ;  that  the  understanding 
and  agreement  at  the  time  was  that  he 
was  to  endorse  upon  the  $875  mortgage 
the  amount  of  this  first  mortgage,  $450, 
reducing  that  mortgagetosuch  an  amount 
that  the  two  mortgages  would  make  an 
aggregate  of  $875.  St.  John  having  this 
mortgage  then  in  his  possession  as  a  live 
mortgage,  as  his  own  property,  proceeded 
to  sell  it  in  the  manner  pointed  out  to 
Mrs.  DeWitt.  Now  we  are  of  the  opinion 
under  the  law  of  the  case,  that  in  so  do- 
ing, so  far  as  Mrs.  Elwell  is  concerned, 
that  this  mortgage  of  Mrs.  De Witt's  is  a 
valid  and  subsisting  mortgage,  at  least 
upon  the  portion  of  the  premises  which 
was  owned^by  Mrs.  Elwell,  which  I 
understand  to  be  the  west  part  of  the 
northwest  quarter  of  the  southeast  quar- 
ter, after  the  lien  of  Bense  upon  the 
premises. 

So  far  as  the  mortgage  of  Van  Glahn 
is  concerned,  so  far  as  the  lien  of  this 
mortgage  is  concerned  as  between  Mrs. 
DeWitt  and  Van  Glahn,  we  think  this 
mortgage  must  be  postponed  to  the  Van 
Glahn  mortgage.  The  authorities  are 
clear,  that  the  mortgage  is  to  take  effect, 
as  to  subsequent  mortgagees  as  of  the 
date  upon  which  the  new  transfer  is 
made.  We  hold  that  Van  Glabn's  mort- 
gage must  be  paid  first  out  of  that  por- 
tion of  the  land  belonging  to  Mr.  Dun- 
ham, and  that  as  between  Mrs.  DeWitt 
and  Dunham,  her  mortgage  is  a  valid 
mortgage  next  after  the  Van  Glahn  mort- 
gage. 

There  is  no  doubt,  we  suppose,  as  be- 
tween these  parties,  Elwell  and  Dunham 
and  Stevens,  that  the  note  was  paid.  The 
no£e,  however,  has  gone  out  upon  the 
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market  with  his  name  on  it,  and  with 
his  name  upon  the  mortgage,  but  then, 
his  rights  and  liabilities  made  in  that 
way  are  not  before  us.  Yet,  the  authori- 
ties are  clear,  we  think,  that  where  a 
party  who  is  a  maker  of  a  mortgage  leaves 
it  in  such  a  position  that  it  can  be  issued, 
or  he  himself  issues  it  as  a  valid  mort- 
gage, after  it  has  been  paid,  then  between 
the  mortgagor  and  any  person  who  be- 
comes the  purchaser  of  that  mortgage, 
the  purchaser  will  hold  the  mortgage  free 
from  any  defense. 

It  is  said  that  Mrs  Dewitt  must  stand 
in  the  shoes  of  St.  John;  we  do  not 
understand  that  principle  applies  in  a 
matter  of  this  kind.  The  person  who 
purchased  the  mortgage  has  been  guilty 
of  no  negligence  in  regard  to  the  pur- 
chase ;  it  was  bought  on  the  strength  of 
this  assignment  and  without  any  knowl- 
edge, at  the  time,  that  these  transactions 
occurred  on  the  16th  day  of  May,  1891, 
and,  therefore,  she  becomes  a  bona  fide 
purchaser  of  the  notes  and  mortgage  and 
is  protected  in  a  Court  of  Chancery. 

The  Court  b.elow  having  found  that 
the  mortgage  was  an  invalid  mortgage, 
the  action  being  an  action  triable  at  law, 
and  the  case  coming  to  us  on  error,  the 
judgment  of  the  Court  must  be  that  the 
judgment  of  the  Court  of  Common  Pleas 
must  be  reversed  and  the  case  remanded 
for  further  proceedings  according  to  law. 


(Sixth  Judicial  Circuit,  Ottawa  County.  Preaent: 
Hona.  C.  S.  Bentley,  P.  J.;  C.  H.  Scrtbner  *nd  Geo.  R. 
Haynea,J.J.) 

UNAUTHORIZED  COLLECTION. 

Elizabeth  Hitchcock  vs.  Michael  Kkwby, 

KTAI* 

Authority  t*  Collect  Meaty.  Collection  without 
expreaa  authority  or  poaaeaaiou  of  the  aecurity  held 
to  have  been  unwarranted.  Suit  for  foreclosure  of  a 
mortgage. 

BKNTLKY,  J. 

The  petition  filed  in  the  Court  of  Com- 
mon Pleas  originally  contained  two 
counts  and  asked  personal  judgment 
upon  the  note  and  mortgage.  The  prayer 
for  personal  judgment  was  stricken  out 
and  the  decree  upon  the  mortgage  sim- 
ply asked.  In  view  of  the  fact  that  some 
person  must  suffer  in  the  case,  one  side 
or  the  other,  perhaps  it  is  proper  to  con- 


gratulate the  parties,  that  the  amount 
here  is  rather  small,  being  for  the  sum 
originally  of  $200;  and  part  of  the  inter- 
est has  been  paid. 

The  petition  is  in  the  ordinary  form 
for  the  foreclosure  of  this  mortgage  for 
the  principal  of  a  note  given  bv  Michael 
Kelley  on  August  16, 1888,  for  $200,  and 
bearing  8  per  cent,  interest  payable  an- 
nually, and  upon  which  interest  is  cred- 
ited in  the  petition  to  August  16, 1892,  it 
being  averred  that  after  the  making  and 
delivery  of  this  note  and  mortgage  to 
one  Geo.  K.  St.  John,  it  was,  for  a  valua- 
ble consideration,  assigned  to  the  plaintiff 
in  this  action,  who  now  seeks  to  fore- 
close the  mortgage. 

An  answer  was  filed,  and  afterwards, 
probably  on  leave,  an  amended  answer 
of  Michael  Kelley  was  filed  in  the  case. 
He  denies  that  he  is  indebted  to  the 
plaintiff  in  the  sum  of  $200,  or  in  any 
sum  whatever.  Then,  without  reading 
the  answer,  it  substantially  sets  up  that 
upon  the  9th  day  of  June,  1891,  he  paid 
to  Geo.  K.  St.  John,  the  original  mort- 
gagee, the  sum  of  $150,  which  he  says 
was  in  payment  of  the  interest  then  due 
on  the  note  described  in  the  plaintiff's 
petition  and  in  part  payment  of  the  prin- 
cipal. 

That  on  the  9th  day  of  December, 
1891,  he  paid  to  said  St.  John  the  further 
sum  of  $180,  which  sum  was  in  full  pay- 
ment and  discharge  of  the  note  described 
in  said  petition  of  the  plaintiff,  and  the 
balance  of  the  $130  was  to  be  applied  on 
another  note  held  by  St.  John  against 
him. 

The  answer  then  avers,  in  substance, 
that  at  the  time  these  two  sums  were 
paid  to  St.  John  he  represented  that  he 
was  then  and  there  the  owner  of  this 
mortgage  and  note,  and  that  after  the 
$180  was  paid,  he  .would  get  it  and  de- 
liver it  up  to  the  defendant,  and  that  the 
defendant,  at  that  time,  believed  that  St 
John  was  the  owner  of  the  note  and 
mortgage. 

The  answer  further  states,  in  sub- 
stance, that  in  fact,  at  the  times  when 
these  two  alleged  payments  were  made, 
St.  John  was  the  agent  of  the  plaintiff, 
Mrs.  Hitchcock,  entitled  to  receive  and 
collect  this  money,  and  that  he  had,  in 
fact,  received  this  money  as  the  agent  of 
the  plaintiff;  and  not  only  that,  but  that 
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at  the  time  he  received  it  he  represented 
that  he  was  still  the  owner  of  the  note, 
and  he  therein  and  thereby  was  acting 
as  the  authorized  agent  of  the  plaintiff 
and  instructed  so  to  do.  These  allega- 
tions of  the  answer  were  denied  in  a  re- 
ply and  the  issues  were  thus  made  up. 

It  will  be  noticed  from  the  dates  of 
these  alleged  payments,  the  note  being 
for  three  years  after  its  date,  that  at  the 
<iate  of  the  first  payment,  the  note,  by  its 
terms,  had  not  fallen  due,  but  that  at  the 
date  of  the  last  payment  of  $130,  it  had 
fallen  due,  the  note  being,  as  I  have  said; 
given  in  August,  1888,  and  running 
three  years,  falling  due  by  its  terms 
August  16,  1891,  one  of  these  payments 
being  made  in  June,  1891,  at  d  the  sec- 
ond m  December,  1891. 

The  question  presented  by  the  testi- 
mony and  evidence  introduced  was,  first, 
whether  these  payments,  or  either  of 
them,  had  in  fact  been  made  by  Mr. 
Kelley ;  and,  secondly,  whether,  if  made, 
they  were  made  to  the  agent  of  the 
plaintiff  authorized  to  receive  them  at 
the  time  they  were  made. 

Mr.  St.  John  testified  that  these  pay- 
ments were  made  at  the  time  set  forth  in 
this  answer  of  Mr.  Kelley,  but.  Mr.  Kel- 
ley, himself,  though  present  in  court, 
was  not  called  upon  to  state  the  date  nor 
the  amount,  nor  the  fact  of  these  pay- 
ments, though  he  was  called  finally  in 
rebuttal  of  certain  matters.  But  the 
greater  controversy  occurred  over  the 
question  of  the  actual  authority  of  St. 
John  to  receive  these  payments  at  the 
time  he  received  them,  as  he  says,  for 
the  plaintiff  and  as  her  agent.  It  is  not 
claimed  that  at  the  time  these  payments 
were  made,  he  had '  possession  of  this 
note  and  mortgage,  in  fact,  the  contrary 
appears,  that  about  the  time  of  this  as- 
signment of  them  they  were  delivered 
to  Mrs.  Hitchcock  and  remained  in  her 
possession,  both  the  note  and  mortgage, 
and  are  still  in  her  possession,  or  those 
acting  for  her ;  so  that,  when  Mr.  Kelley 
paid  these  amounts  (presuming  now  that 
he  had  paid  them),  at  these  different 
times  named,  he  paid  them  to  St.  John 
without  requiring,  as  a  condition  of  pay- 
ment, that  the  note  or  mortgage  should 
be  there  in  order  to  have  them  credited 
on  the  note  and  mortgage,  or  to  have 
the  note  and  mortgage  given  up  as  paid 


and  canceled.    There  is  no  claim  either 
in  the  pleadings  or  in  the  proof  that  Kel- 
ley   in   making   these  payments   relied 
upon  any  agency  of  St.  John   for  the 
plaintiff,  because  he  said  •  he  didn't  know 
anything  about  it,  and,  at  least,  the  claim 
is  that  he  did  not  know  anything  regard- 
ing that,  and  that  he  believed  St.  John 
was  the  owner  of  the  papers  at  the  time. 
There  is  no  claim  of  any  act  or  deed  on 
the  part  of  Mrs.  Hitchcock  at  or  before 
the  time  of  these  payments,  which  should 
have  led  Mr.  Kelley  to  believe  that  St. 
John   was  the  owner  of  the  mortgage 
and  the  notes,  or  was  acting  as  her  agent, 
except  that  the  assignment  to  her  was 
not  placed  oh  record,  and  such  testimony 
given  by  St.  John  as  I  will  hereafter  re- 
ler   to  in  brief.     In    other    words,  the 
claim  on  behalf  of  Kelley  must  rest  alone 
on  the  assumption  and  claim  that  Mr. 
St.  John  was  actually  authorized  as  her 
agent  to  receive  this  money  at  the  time 
he  did  receive  it,  and  that,  although  he 
did  not  have  the  note  and  mortgage,  it 
would  make  no  difference  if,  in  fact,  he 
was  actually  authorized  to  receive  that 
money  for  her,  and  that,  undoubtedly,  is 
so.     If  he  had  the  authority,  the  mere 
circumstance  that  he  had  not  then  the 
proof  of  it  present  or  the  usual  indie  a 
could  not  be  conclusive,  that  matter  be- 
ing simply  a  fact  or  circumstance  bear- 
ing on  the  question  of  the  actual  author- 
ity of  the  supposed  agent.    We  think 
there  is  no  testimony  tending  to  show 
that  Mrs.  Hitchcock  authorized  Mr.  St. 
John  to  say  to  Mr.  Kelley,  nor  to  any 
one,  that  he  was  the  actual  owner  of  this 
note  and  mortgage.    She  did  not  author- 
ize him  to  make  such  a  misstatement. 
The  testimony  by  which  the  defendant 
seeks  to  make  out  this  claim  that  St. 
John   was  the   agent    and    had    actual 
authority,  rests  wholly  on  the  testimony 
of  St.  John,  the   plaintiff  having  been 
adjudged  insane.     The  testimony  of  St. 
John,  so  far  as  it  tends  to  show  that  he  had 
this  authority,  shows  that  it  came  about 
in  the  way  of  a  conversation  had  between 
him  and  Mrs. ^Hitchcock,  or  various  con- 
versations, some  of  which  he  says  were, 
as  he  thinks,  in  the  presence  of  Mrs. 
Lutz,  a  daughter  of  Mrs.  Hitchcock,  and 
some  of  which,  he  thinks,  were  when  he 
and  Mrs.  Hitchcock  were  alone,  and  the 
question  presented  is  whether,  under  all 
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the  circumstances  in  this  case,  the  proof 
offered  is  sufficient  to  make  out  the  ac- 
tual authority  of  St.  John  to  do  this  busi- 
ness in  this  way.  There  was  proof, 
however,  to  this  effect,  not  only  by  St. 
John  but  by  some  others,  that  the  hus- 
band of  Mrs.  Hitchcock  died  in  the  year 
1881;  that  prior  to  that  time  Mr.  St. 
John  had  transacted  some  business  for 
the  husband,  the  husband  having  some 
funds  which,  he  either  loaned  upon  note 
or  mortgage,  or  had  Mr.  St.  John  loan 
for  him,  and  perhaps  bought  notes  and 
mortgages.  Upon  his  death  the  widow, 
'Mrs.  Hitchcock,  began  to  transact  this 
business.  She  had  a  number  of  thou- 
sands of  dpllars  which  she  desired  to 
keep  invested  in  notes  and  mortgages  in 
general,  and  Mr.  St.  John  says  that  he 
transacted,  almost  wholly,  the  business 
for  her;  other  evidence  indicates  that  St. 
John  did  from  that  time  on  until  the 
time  that  his  comparatively  recent 
troubles  occurred*  transact  a  large 
amount  of  business  for  her.  Generally 
he  transferred  to  her — sold  to  her,  notes 
and  mortgages  which  had  been  taken  by 
him  m  his  own  name,  sometimes,  per- 
haps, he  loaned  money  for  her  and  took 
notes  an4  mortgages,  but  whether  at 
any  time,  in  her  own  name,  or  always  in 
his  own  name  does  not  appear  directly. 
It  also  appears  that  on  several  occasions 
Mr.  St.  John  was  employed  by  her  in 
making  out  her  returns  for  taxation; 
that  he  did  so  at  her  request ;  and  per- 
haps it  is  sought  to  be  inferred  from  that, 
that  it  was  her  purpose  to  avoid  taxation 
as  much  as  possible,  and  that  St.  John 
was  employed  to  make  out  returns  in- 
stead of  her; making  them  out  herself, 
with  a  view,  in  jpart,  to  this  result,  and 
perhaps  this  testimony  was  relied  upon 
to  indicate  the  close  relation  in  business 
between  her  and  St.  John.  So  far  it  is 
claused  th&t  the  purpose  was  to  .avoid 
taxation.  It  is  to  be  noted  that  these 
returns  were  not  introduced  in  evidence, 
and  we  have  nothing  to  bear  upon  the 
subject  save  and  except  the  presumption, 
in  the  absence  of  proof  to  the  contrary, 
that  a  party  makes  the  returns  truthfully 
and  properly  according  to  law.  The  tes- 
timony also  shows  that  on  some  occasion 
a  party  applied  to  Mrs.  Hitchcock  for  the 
loan  of  some  money — $1,000,  which  she 
had,  and  that  notwithstanding  the  rec- 


ords had  been  searched  by  other  parties, 
her  relatives  and  good  business  men,  and 
that  she  was  assured  that  the  loan  was  a 
proper  one,  yet  she  deferred  making  it 
until  St.  John,  who  was  absent  from  the 
city,  gave  his  advice  -upon  it  But  other- 
wise than  this,  the  case  on  the  part  of 
the  defendant  rests  upon  the  oral  testi- 
mony of  Mr.  St.  John,  together  with 
such  evidence  as  &  offered  by  a  book 
which  he  brings  into  Court  and  papers 
showing  a  large  number  of  transactions 
between  him  and  Mrs.  Hitchcock.  The 
testimony  of  St.  John  bearing  upon  this 
question  as  to  his  direct  authority  to  act, 
was,  in  substance,  to  this  effect :  That 
when  he  first  began  doing  business  for 
Mrs.  Hitchcock  in  this  way  she  told  him 
that  she  wanted  him. to  transact  her  busi- 
ness for  her,  attend  to  the  loaning  of 
money  for  her,  and  attend  to  the  matters 
as  if  the  transactions  were  his  own,  and 
that  he  might  receive  money  from  par- 
ties to  whom  loans  were  made,  at  any 
time,  whether  the  obligations  were  due 
or  not,  in  such  sums  as  were  offered,  if 
he  saw  fit  so  to  do,  and  that  he  should 
generally  attend  to  the  collection  of  her 
papers.  He  says  that  that  conversation 
occurred  at  the  beginning  of  his  transact- 
ing business  for  her  about  1881,  and  that 
other  conversations,  the  terms  of  which 
he  does  not  exactly  repeat,  but  similar, 
in  substance,  he  says,  occurred  from 
time  to  time  after  that.  He  says  that 
from  time  to  time  he  did  this  business 
for  Mrs.  Hitchcock ;  that  he  has  gener- 
ally sold  her  notes  and  mortgages,  and, 
although  he  transferred  the  notes  and 
mortgages  to  her  in  writing,  the  trans- 
fers were  never  recorded,  and  that  he 
was  in  the  habit  of  receiving  pay  upon 
or  of  them,  sometimes  when  she  had  de- 
livered them  to  him  for  payment,  and 
when  he  had  them  in  his  possession  at 
the  time  they  were  paid,  and  sometimes 
when  he  did  not  have  the  notes  or  mort- 
gages in  his  possession,  and  that  at  such 
times  when  he  received  the  money,  hav- 
ing the  securities  in  his  possession  he 
would  cross  out  the  transfer  to  Mrs. 
Hitchcock  when  the  mortgages  were 
fully  paid,  and,  as  he  himself  was  the 
original  mortgagee,  he  would  write  the 
release  of  the  mortgage  and  sign  his  own 
name,  and  that  if  tjiat  release  were  re- 
corded it  would  be  recorded  in. that  way, 
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not  showing  any  assignment ;  and  some- 
times, if  he  received  the  pay  in  his  own 
office,  and  the  securities  were  not  in  his 
possession,  but  were  in  the  possession  of 
Mrs.  Hitchcock,  he  would  take  the 
money  to  her;  pay  it  over  to  her  and  re- 
ceive the  notes  and  the  mortgages,  and 
sometimes  in  her  presence  or  at  her  di- 
rection, at  least,  would  cancel  the  assign- 
ment to  her  upon  the  mortgage  and 
release  it  himself  as  the  original  mort- 
gagee; and  sometimes,  he  says,  that 
these  payments  which  were  received  by 
him  when  he  did  not  have  the  papers, 
were  upon  instruments  not  yet  due,  and 
that  he  took  the  money  up  to  Mrs. 
Hitchcock,  and  she  would  produce  the 
papers  and  he  would  endorse  the  amount, 
if  he  had  not  paid  in  full,  or  would  then 
receive  from  her  the  securities,  if  they 
were  paid  in  full.  He  does  not  say  that 
he  had  any  special  authority  to  collect 
the  Kelley  mortgage,  but  he  speaks  of  it 
as  if  it  came  under  this  general  manner 
of  his  doing  business  with  Mrs.  Hitch- 
cock. 

If  this  money  was  paid  in  June  of  1891, 
it  was- never  paid  over  to  Mrs.  Hitch- 
cock, and  the  same  is  to  be  said  of  the 
payment  of  December,  1891.  If  St.  John 
received  it  he  did  so  either  for  himself  or 
as  the  agent  of  Mrs.  Hitchcock ;  he  nev- 
er paid  it  over  to  her ;  it  has  never  been 
actually  paid  to  her.  First,  as  bearing 
upon  the  question  of  the  actual  pay- 
ment ;  this  was  shown  upon  the  trial. 
Shortly  after  Mr.  St.  John  got  into  some 
financial  troubles,  Mr.  Kelley  applied  to 
him  to  have  these  papers,  and  thereupon 
Mr.  Kelley  and  Mrs.  Kelley  and  Mr.  St. 
John  went  up  to  see-  Mrs.  Hitchcock  re- 
garding it.  Mrs.  Lutz,  daughter  of  Mrs. 
Hitchcock,  was  there,  and  she  and  Mr. 
Lutz  say  that  he  was  also  there.  Mr. 
St.  John  says  Mr.  Lutz  was  perhaps 
there  part  of  the  time,  but  he  is  not  cer- 
tain whether  he  was  there  during  all  the 
conversation  that  occurred  about  these 
payments,  and  the  defendant,3f  r.  Kelley, 
also  a  witness  as  to  this  interview,  says 
that  Lutz  was  not  there  at  all  at  the  time 
the  conversation  occurred  regarding 
these  payments.  Mr.  St.  John  says  that 
at  that  time  he  asked  these  papers  to  be 
given  up  because  they  had  been  paid  to 
him  for  Mrs.  Hitchcock,  and  he  had  given 
his  receipts,  and  Mr.  Kelley  without  giv- 


ing details  of  the  conversation,  says  that 
they  went  up  there  for  the  purpose  of 
getting  the  papers.  Mr.  and  Mrs.  Lutz 
testified  that  at  that  time  St.  John  said 
that  he  wanted  the  Kelley  note  for  the 
purpose  of  having  the  endorsement  of 
JlOO  thereon  which  had  been  paid  to 
him ;  and  Mrs.  Ltitz  says  that  she  there- 
upon said  that  when  the  money  was  paid 
over  she  would  endorse  it,  but  that  the 
paper  should  not  be  delivered  or  pre- 
sented for  the  purpose  of  making  that 
endorsement  until  the  money  was  actu- 
ally paid  over  to  her  for  Mrs.  Hitch- 
cock. Mr.  Lutz  also  testifies  to  that, 
and  upon  rebuttal  the  first  time,  Mr. 
Kelley  was  called  as  a  witness,  and  he 
testifies  simply  that  nothing  was  said 
about  the  endorsement  of  a  $100,  but 
that  he  had  a  receipt  for  $150,  but  the 
receipt  or  receipts,  if  they  were  given, 
were  not  produced  at  the  trial. 

Now,  if  the  statement  of  Mr.  and  Mrs. 
Lutz  is  true  as  to  what  happened  at  that 
time,  it  throws  something  of  a  doubt  as 
to  the  actual  payment  of  this  money  at 
the  time  it  is  claimed  to  have  been  paid, 
especially  the  $130.  But  I  have  men- 
tioned all  of  the  testimony,  substan- 
tially, that  bears  on  that  point.  Now,  as 
to  the  authority :  Suppose  that  we  as- 
sume that  these  payments  were  in  fact 
made,  how  should  it  be  held  as  to  there 
being  actual  authority.  It  appears  from 
the  testimony  of  all  parties,  that,  if  this 
genera^  authority  was  given  some  years 
prior,  Mr.  St.  John  had  lacked  some  of 
the  usual  accompaniments  of  such  a 
close  and  confidential  relation;  that  is, 
such  confidential  relations  usually  result  - 
in  the  agent's  keeping  the  securities 
largely  in  his  own  possession,  or  in  its 
being  a  matter  of  loose  transaction 
whether  he  did  have  them  or  not,  wheth- 
er with  receipts  or  without  receipts.  In 
this  case  it  appears  by  the  testimony  of 
parties  that  Mrs.  Hitchcock  generally 
kept  all  her  securities  in  her  own  posses- 
sion. Now  suppose  some  years  ago,  say 
in  1881,  she  made  the  general  oral  state- 
ment to  St.  John,  "  If  any  party  wants  to 
pay,  why,  I  will  receive  the  money  or 
you  may  receive  it;  and  if,  sometimes, 
they  want  to  pay  before  due,  you  may 
take  the  money  whenever  it  is  paid,  and 
if  extension  is  wanted,  why,  the  exten- 
sion will  be' made." 
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Ought  that  to  apply  to  authorize  the 
transaction  that  occurred  in  1891  in  the 
manner  that  this  transaction  did  occur, 
in  the  absence  of  the  delivery  of  the  se- 
curities. It  is  well  known  that  the 
Courts  in  dealing  with  these  matters 
give  great  attention  to  the  fact  whether 
or  not  the  security  was  in  the  possession 
of  the  collector.  Ordinarily  they  hold 
that  even  if  the  collector  has  the  right  to 
collect  interest,  and  to  loan  for  the  prin- 
cipal, he  should  be  in  possession  of  the 
obligation  if  he  assumes  the  collection  of 
it,  and,  in  fact,  the  whole  course  of  the 
decisions  is  of  this  tendency.  The  proof 
of  the  agency  or  authority  to  collect 
money  in  the  absence  of  the  security 
representing  it,  is  held  within  very  strict 
limits  and  bounds,  and  if  it  had  been 
simply  upon  this  testimony  alone,  we 
should  have  grave  doubts  whether  we 
should  hold  that  St.  John  did  have  the 
actual  undoubted  authority  of  Mrs. 
Hitchcock  to  collect  this  money  in  the 
manner  that  he  did,  even  if  it  were 
beyond  peradventure  that  these  state- 
ments were  made  by  Mrs.  Hitchcock  at 
the  times  they  were  made.  Still,  he 
says,  that  many  times  he  collected  the 
money  before  it  was  due  upon  the  instru- 
ment, and  afterwards  paid  the  money  to 
her ;  he  says-  that  on  such  occasions  he 
went  to  Mrs.  Hitchcock's  house,  asked 
for  the  securities  and  had  the  money  en- 
dorsed. Now,  he  does  not  testify  that, 
at  such  times,  he  told  Mrs.  Hitchcock,  or 
that  she  knew  that  he  had  collected  the 
money,  representing  himself  as  her 
agent  in  the  matter,  or  that  he  simply 
came  up  as  her  agent,  and  for  conven- 
ience to  have  the  payments  endorsed  on 
the  paper,  but  he  simply  presents  him- 
self at  her  house  with  the  money  on  cer- 
tain paper,  saying,  so  much  or  so  much 
money  has  been  paid,  or  I  have  the 
money  to  p4y  so  and  so,  and  therefore 
she  takes  it  and  allows  the  endorsement 
to  be  made  in  her  presence  on  the  secu- 
rities. 

Now,  without  going  into  detail  and 
follovving  up  the  transaction  first  spoken 
of,  that  was  the  general  way  transactions 
were  done,  and  while  the  testimony  was 
receivable  and  bears  on  the  corrobora- 
tion of  the  testimony  of  St.  John  and 
shows  more  or  less  ot  a  business  relation 
between  them ;  but  to  say  that  it  shows 


that  she  authorized  him  to  receive 
money  without  her  knowledge  at  the 
time,  and  without  having  the  security 
and  to  actually  give  discharge  for  it,  we 
think  is  doubtful.  Now,  there  is  another 
matter  to  be  considered  in  connection 
with  these  matters  that  I  have  already 
stated,  which  still  further  justifies  the 
claim  made  by  the  plaintiff. 

As  I  have  recited,  the  defendant  Kel- 
ley  does  not  claim  that  he  thought  St. 
John  was  acting  as  the  agent  ot  anybody, 
but  that  he  claimed  to  be  acting  for  him- 
self and  that  he  was  the  owner  of  the 
paper.  If  St.  John  had,  in  fact,  sold  the 
paper  to  some  person  for  whom  he  was 
not  acting  as  agent  or  pretending  to  act 
as  agent,  and  Kelly  paid  to  St.  John, 
under  the  circumstances,  in  the  absence 
of  the  paper,  relying  on  St.  John's  repre- 
sentations that  he  still  owned  the  paper, 
he  paid  it  at  his  peril. 

/Mr.  St.  John,  at  that  time,  not  claim- 
ing or  assuming  to  act  as  the  agent  of 
Mrs.  Hitchcock,  did  everything  that 
would  seem  to  repudiate  such  an  idea  or 
repudiate  such  a  relation,  if  in  fact  any- 
one might  have  claimed  that  it  existed, 
as  was  stated  in  the  case  of  Miller  vs. 
Sullivan,  39  O.  S.,  in  the  opinion  on 
page  85. 

I  will  also  read  the  syllabus  found  on 
page  79 : 

"Where  an  agent  enters  into  a  con- 
tract without  disclosing  his  principal  or 
agency,  the  principal,  if  he  takes  advant- 
age of  the  contract,  must  do  so  subject 
to  all  the  rights  and  equities,  of  which 
the  other  contracting  party,  who  had  no 
knowledge  of  the  agency,  might  avail 
himself-  as  against  the  agent  assuming 
the  latter  to  be  principal." 

It  is  also  held  by  the  Courts  that 
while  a  party  may  pursue  an  undisclosed 
principal,  when  discovered — or  if  the 
agent  contract  in  his  own  name  for  an 
undisclosed  principal — he  may  pursue  the 
agent,  yet  if  he  act  with  a  full  knowledge 
of  the  agency  and  the  principalship,  he 
can  not  ordinarily  pursue  to  judgment 
and  satisfaction,  or  even  to  judgment 
both  of  them.  If,  with  the  knowledge 
that  there  is  a  principal,  when  he  hah 
fully  discovered  that,  and  who  the  prin- 
cipal is,  the  contract  being  in  the  name 
of  the  agent  alone  as  ageut,  if  the  party 
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elect  to  pursue  the  agent  he  cannot  after- 
wards pursue  the  principal. 

Now,  a  contract  of  agency  has  the  gen 
eral  features  of  contracts  in  general.  It 
is  a  contract  establishing  a  certain  rela- 
tion between  parties ;  it  is  a  contract  of 
one  with  the  other  that  he  allows  him  to 
act  as  his  agent ;  it  is  the  contract  of  the 
other  that  he  will  act  as  the  other  party's 
agent,  but  either  party  may,  in  general, 
dissolve  that  agency  ;  the  principal  may 
discharge  the  agent,  or  the  agent  may 
cease  to  act  for  his  principal ;  he  may  re- 
pudiate this  relation  and  refuse  to  exer- 
cise the  powers  it  confers. 

Now  in  this  case,  Mr.  St.  John,  when 
he  came  to  pay  to  Mr.  Kelley,  declared 
himself  to  be  the  owner  of  the  note,  and 
this  apparently  repudiated  the  idea  of  his 
being  agent  of  anybody.  The  fact  that 
he  had  received  the  money  in  1891,  and 
that  he  had  not  treated  it  as  the  agent  of 
Mrs.  Hitchcock,  and  did  not  pay  it  over 
to  her  and  did  not  report  it  to  her,  would 
seem  to  indicate  that  he  treated  it  as  his 
own  money.  He  treated  the  payment  of 
December,  1891,  in  the  same  way ;  and 
not  only  that,  if  he  did  receive  it  as  the 
agent  of  Mrs.  Hitchcock,  he,  of  course, 
held  it  as  her  agent,  and  he  was  not  at 
that  time  chargeable  with  the  payment 
of  the  interest  as  her  agent,  at  eight  per 
cent;  the  paper  which  was  thus  taken 
up  was  paid ;  it  was  in  fact  satisfied,  so 
that  it  no  longer  existed  as  a  contract, 
and  Mrs.  Hitchcock,  through  her  agent, 
was  in  possession  of  the  money,  yet  St. 
John  from  time  to  time  after  that,  for 
two  years,  reported  that  he  did  receive 
the  interest  at  eight  per  cent,  upon  Kel- 
ley's  obligation,  paid  it  over  to  Mrs. 
Hitchcock  and  had  it  endorsed,  both  in 
1891  and  1892.  If  he  was  an  agent  of 
Mrs.  Hitchcock's  or  ever  authorized  to 
receive  this  money,  it  would  seem  that 
at  the  time  that  the  payment  was  made 
he  did  not  exercise  his  powers  as  agent 
but  acted  in  a  manner  to  repudiate  that 
agency  and  not  only  at  the  time  of  the 
payment  but  afterwards. 

Now,  Mrs.  Hitchcock  is  not  held  in 
any  manner  by  any  principle  of  estoppel 
bound  to  acknowledge  these  payments 
or  to  acknowledge  that  Mr.  St.  John  was 
her  agent  to  receive  the  money  or  dis- 
charge the  obligation.  We  think  that 
under  all  these  circumstances,  consider- 


ing the  action  of  St.  John  in  receiving 
the  money  in  the  manner  he  did  receive 
it — in  receiving  it  for  himself  for  his 
own  use,  claiming  to  be  the  owner  of 
the  paper,  and  Mr.  Kelley  paying  it  to 
an  unauthorized  person  who  had  not  the 
securities — we  think  these  losses,  al- 
though it  is  a  grievous  misfortune, 
should  fall  on  Mr.  Kelley  instead  of  Mrs. 
Hitchcock,  and  the  finding  and  the  de- 
cree will  be  for  the  plaintiff  for  the  fore- 
closure of  the  mortgage  for  the  amount 
claimed. 

T.  /.  Marshall  for  Plaintiff. 
.S.  Scott  for  Defendant. 


Common  Pleas  Courts. 


(Hamilton  County  Common  Pleas  Court ) 
POLLUTION  OF  STREAM. 

Questions   of  Evidence  in  a  Prosecution  under 
Section  6921  For  Pollution  of  a  Stream. 

Burch  &  Johnson  and  Another,  Plan  tiffs 
in  Error,  vs.  The  State  of  Ohio,  Defend- 
ant in  Error ;  memorandum  of  opinion. 

BUCHWAI/TER,  J. 

The  plantiffs  in  error  were  found 
guilty  in  the  Police  Court  of  "unlaw- 
fully corrupting  Crawfish  creek,  a  public 
stream,  by  draining  sewerage  therein 
from  premises  owned  and  controlled  by 
them  to  the  prejudice  of  others,  at  the 
city  of  Cincinnati,  and  within  the  juris- 
diction of  the  court,  on  the  second  ol 
May,  1894." 

The  trial  record  is  voluminous,  and 
the  errors  claimed  and  considered  in  the 
argument  are  numerous. 

The  offense  charged  is  a  misdemeanor, 
for  the  violation  of  the  state  law,  section 
6921.  Crawfish  creek  flows  by  the  prem- 
ises of  plaintiffs  in  error  in  Columbia 
township,  and  thence  through  Cincinnati 
to  the  Ohio  river.  There  is  no  proof 
showing  that  they  corrupted  the  stream 
in  the  corporate  limits  of  Cincinnati,  but 
proof  tending  to  show  that  they  did  so 
in  Columbia  township. 

The  sewerage  complained  of  was 
drainage  from  the  water  closets  of  a  new 
tenement  house,  passing  through  a  drain 
pipe  (supplied  with  a  strong  current  of 
spring  water)  for  about  300  feet  into  a 
covered  vault,  and  thence  by  a  covered 
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drain  of  gravel,  broken  stone,  lime  and 
charcoal  for  about  150  feet;  thence  in 
Crawfish  creek  on  their  own  premises,  in 
all  about  1,000  feet ;  thence  through  vari- 
ous farms  and  country  places,  in  all  about 
800  feet,  passing  out  of  Columbia  town- 
ship into  Cincinnati,  nearly  one  mile, 
until  finally  into  a  large  city  sewer,  ex- 
tending up  the  creek  from  the  Ohio  river. 

In  the  trial  of  the  cause,  the  testimony 
of  witnesses  was  given  as  to  their  knowl- 
edge of  the  stream,  obtained  through 
the  natural  senses,  and  the  testimony  of 
experts  making  scientific  tests  of  the 
water. 

T  he  prosecution  gave  in  proof  the 
anaylsis  of  samples  of  water  taken  on  the 
fourteenth  of  May,  above  and  below  the 
drainage  in  controversy;  also  proof  as 
to  samples  of  water  taken  January,  1894. 
No  sample  was  taken  as  of  the  date, 
nor  within  five  days  of  the  date  named 
in  the  information,  viz.,  May  2,  1894. 

The  defense  on  the  trial  tendered  by 
their  witness,  Dr.  Dickore,  samples  of 
water  taken  at  the  entrance  of  their 
drain  into  the  ravine  on  May  17,  1894; 
also  to  show  its  chemical  analysis,  and 
also  tending  to  show  that  the  same  con- 
ditions existed  as  to  their  sewage  and  the 
water,  then,  and  during  all  the  interven- 
ing time  from  the  date  named  in  the  in- 
formation, and  tendered  to  show  that  said 
water  as  per*  sample  was  without  smell 
and  in  far  better  condition,  as  to  purity, 
where  it  left  their  premises  on  this  stream 
than  where  it  entered  them.  The  prosecu- 
tion objected  to  this  proof,  which  objection 
the  trial  courtsustained.  This  ruling  was 
clearly  error  to  the  prejudice  of  the  de- 
fendants on  trial.  Each  party  was  enti- 
tled to  offer  the  best  available  proof  upon 
the  issue.  The  water  in  the  creek  did 
hot  stand  still  on  May  2;  it  ran  on  with- 
out waiting  for  time  and  men ;  therefore, 
the  best  proof  from  a  chemical  stand- 
point was,  the  analysis,  of  the  water, 
taken  at  times  thereafter  as  it  ran  in  the 
stream,  provided  it  were  shown  that  sub- 
stantially the  same  sewage  conditions  ex- 
isted as  of  the  -date  of  the  charge  in  the 
information.  The  analysis  of  the 
samples  of  water  taken  May  14,  and 
offered  by  the  prosecution,  had  no 
>higher  claim  to  competency  on  the 
charge  of  corrupting  the  stream  of  water 
May.  2,  than  the  analysis  of  samples  of 


water  taken  on  May  17,  offered  by  the 
defendants.  This  error  was  not  waived, 
nor  was  it  corrected  by  the  previous  ad- 
mission of  an  analysis  of  samples  of 
water  taken  in  March  previous  by  the 
same  witness. 

Again,  the  prosecution  called  a  witness 
who  testified  to  the  corrupt  and  offensive 
smell  of  the  water  as  it  issued  from  de- 
fendants' drain  into  the  creek,  and  the 
court  sustained  an  objection  to  a  cross 
examination  seeking  to  show  that  the 
water  was  pure  and  clean  at  the  point 
where  it  leaves  their  premises. 

Such  cross-examination  was  pertinent 
to  the  issue  as  to  whether  the  corruption 
of  the  water  was  to  the  prejudice  of 
others,  and  its  rejection  was  substantial 
error. 

The  defendants,  in  the  trial  court, 
sought  persistently  to  prove  the  corrup- 
tion of  the  water  by  the  drainage  of  ani- 
mal manure  from  stables  and  fields  and 
seepage  from  private  vaults  near  by  of 
corrupt  material  draining  into  the  creek 
both  above  and  below  their  premises. 
Such  testimony  by  some  of  the  witnesses 
was  admitted,  but  from  others  re- 
fused. 

The  court  excluded  the  same  on  the 
ground  that  no  amount  of  corruption  by 
others  can  excuse  the  defendants  for 
their  wrongful  acts,  which  is  a  correct 
proposition  of  law,  but  the  proof  was 
nevertheless  competent  and  of  vital  im- 
portance, as  tending  to  show  that  the 
corrupt  matter  found  in  the  water  was 
not  put  there  by  the  defendants,  and  the 
rejection  of  such  4>roof  was  substantial 
error. 

For  the  foregoing  reasons  the  judg- 
ment herein  must  be  reversed. 

Another  feature  of  the  trial  raised  an 
interesting  legal  question,  which  I  do  not 
determine,  but  submit  as  worthy  of  care- 
ful study  before  any  other  trial. 

The  plaintiffs  in  error  offered  to  prove 
the  record  of  the  proceedings  of  the 
Board  of  Health  (the  Township  Trustees) 
of  Columbia  township,  showing  that 
they  had  examined,  approved  and  given 
a  permit  to  construct  their  system  of 
disposing  of  the  sewage  in  the  manner 
shown  at  the  trial. 

These  premises  were  within  the  juris- 
diction of  Columbia  township,  and  the 
Trustees  were  the    only,  official    board 
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having  the  power  to  abate  the  nuisance 
or  regulate  it. 

The  Board  of  Health  of  Cincinnati 
have  no  jurisdiction  in  such  matters  out- 
side the  corporate  limits  of  the  city.  The 
Police  Court,  however,  had  jurisdic- 
tion to  try  this  case  under  section  1788 
R.  S.,  it  being  within  four  miles  ot  the 
city  limits,  and  the  charge  being  a  mis- 
demeanor under  the  state  law.  I  am  of 
opinion  the  proof  was  competent,  at 
least,  upon  mitigation  of  the  penalty, 
showing  an  effort  to  comply  with  the  di- 
rection of  public  authority  having  juris- 
diction. 

Whether  such  proceeding  and  permit 
by  the  Board  of  Health  of  Columbia 
township  would,  in  law,  in  a  prosecution 
by  the  public  on  a  criminal  charge,  be  a 
complete  defense  is  a  serious  question, 
and  one  which  I  submit  to  counsel  for 
further  consideration. 

If  a  complete  defense  in  such  prosecu- 
tion, it  would  not,  however  be  a  bar  to  a 
recovery  of  damages  at  the  personal  suit 
of  any  neighbor  injured,  nor  in  an  action 
in  equity  to  enjoin  them  from  doing  that 
which  was  a  private  nuisance,  doing 
special  injury  to  the  person  or  property 
of  any  neighbor. 

For  grounds  before  stated  the  judg- 
ment is  reversed,  at  the  costs  of  the  city, 
and  cause  remanded  to  the  Police  Court 
for  further  proceeding. 

Burch  &  Johnson  for  plaintiffs  in  error. 
/.   C.  Hart  for  defendant   in   error.  - 
Court  Index,  Sept.  19,  1894. 


Whether  a  draft  in  the  ordinary  form, 
by  one  bank  on  another,  is  to  be  re- 
garded as  a  check,  or  as  a  bill  of  ex- 
change, is  an  interesting  question  recent- 
ly decided  in  the  Maryland  case  of  Ex- 
change Bank  of  Wheeling  vs.  Sutton 
Bank,  23  L.  R.  A.  173f  in  which  it  was 
held  that  such  draft  was  simply  a  check, 
and  not  an  ordinary  bill  of  exchange. 
The  difference  is,  of  course,  very  ma- 
terial in  respect  to  the  rights  and  liabil- 
ities growing  out .  of  the  instrument. 
Other  authorities  on  the  question,  in 
substance  supporting  the  decision,  are 
considered  in  a  note  to  that  case. 


In  last  week's  issue  of  the  Legal  News  the 
address  of  Hon.  Chas.  Claflin  Allen  of  St. 
Louis,  on  "Injunction  and  Organized  Labor," 
was  published  in  full.  In  the  general  discus- 
sion which  followed  Hon.  K.  B.  Sherman  spoke 
and  was  listened  to,  says  the  Chicago  Legal 
News,  with  profound  consideration.  His  re- 
marks were  as  follows : 

Mr.  Chairman  and  Gentlemen:  I  do  not 
desire  to  argue  this  question  at  length.  Cer- 
tain courts  have  taken  certain  views  of  a,  stat- 
ute of  the  United  States,  and  have  made  cer- 
tain decisions  in  suits  brought  by  the  United 
States,  in  which  injunctions  have  been  issued 
restraining  violence  against  the  property  of 
the  United  States,  interference  with  interstate 
commerce  and  the  transmission  of  the  mails. 
These  cases  will  ultimately  find  their  way  to 
the  Supreme  Court  of  the  United  States.  The 
appeal  from  the  decision  of  Judge  Jenkins 
made  in  a  prior  case,  has  been  already  argued 
before  the  Circuit  Court  of  Appeals  of  the 
Seventh  Circuit,  and  when  decided  an  appeal 
will  be  taken  to  the  Supreme  Court  for  hnal 
adjudication.  I  do  not  think  any  one  need  be 
greatly  alarmed  over  the  exercise  of  judicial 
discretion  in  these  cases.  We  have  no  Jeffries 
on  the  bench.  None  of  the  judges  who  have 
issued  these  injunctions  desire  to  exercise 
power  or  assume  jurisdiction  beyond  what 
their  duty  under  the  constitution  and  the  laws 
compel  them  to  exercise  and  assume.  They 
sympathize,  as  does  every  true  man,  with  those 
who  do  the  work  of  the  world.  I  th;nk  we 
need  apprehend  no  dire  results  f  rf  m  this  ac- 
tion of  the  courts. 

It  is  stated,  however,  that  the  commission  of 
crime  has  thereby  been  enjoined,  and  it  is  sug- 
gested that  this  is  a  new  and  dangerous  pre- 
cedent. -A  threatened  act  may  be  an  invasion 
of  private  right,  and  as  such  properly  enjoined, 
ana  at  the  same  time,  if  actually  done,  may  be 
a  crime  and  punishable  as  such.  Husbands 
have  sometimes  been  so  forgetful  pi  their  mari- 
tal duty  as  to  beat  and  maim  their  wives,  and 
on  a  bill  filed  for  divorce  or  for  separate  main- 
tenance, courts  have  not  hesitated  to  enjoin 
further  threatened  violence  to  the  injured  wife, 
although,  if  committed,  the  forbidden  acts 
would  have  been  a  crime.  And  yet  it  has 
never  been  seriously  suggested  that  our  liber- 
ties were  imperiled  because  the  court  enjoined 
violence  to  the  person  of  the  wife  pendente  lite. 
Clearly  a  private  injury  and  a  crime  may  be 
committed  at  the  same  time  and  by  the  same 
act  If  the  *  gentleman  from  Philadelphia 
should  be  assaulted  and  robbed,  would  it  not 
be  a  private  injury  as  well  as  a  crime  ?  And 
does  the  fact  that  the  footpad  may  be  indicted 
and  punished  as  a  criminal  deprive  him  of  a 
right  of  action  for  the  private  injury  ?  And  if 
one  apprehends  violence  may  he  not  in  a 
proper  case  seek  protection,  by  injunction? 
Judge  Tart,  discussing  this  question,  say* : 

"It  has  been  suggested  that  an  injunction 
would  not  issue  against  the  commission  of  a 
crime.  The  rule  thus  broadly  stated  has  some- 
times been  announced,  but  it  will  be  found  on 
an  examination  of  the  cases  that  it  applies 
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only  where  the  injury  about  to  be  caused  is  to 
the  public  alone,  and  where  the  proper  remedy 
is  by  criminal  proceedings.  Where  an  unlaw- 
ful invasion  of  private  rights  is  threatened  and 
an  irreparable  injury  is  liable  to  occur,  equity 
will  enjoin  on  behalf  of  the  person  whose 
rights  are  invaded,  notwithstanding  the  fact 
that  a  criminal  prosecution  on  behalf  of  the 
public  for  the  same  act  will  lie." 

This  is  not  the  enunciation  of  a  new  doc- 
trine.   It  is  as  old  as  equity  itself. 

It  is  said  that  these  suits  by  the  United 
States  in  which  injunctions  have  been  issued 
are  without  precedent.  This  is  doubtless  true. 
They  were  instituted  under  a  special  statute 
recently  enacted,  and  which  must  be  presumed 
to  be  constitutional  until  the  Supreme  Court 
shall  otherwise  determine.  The  Attorney- 
General  of  the  United  States  was  charged  with 
a  solemn  duty  in  a  grave  crisis.  After  consul- 
tation with  the  President  and  the  other  mem- 
bers of  the  Cabinet,  he  directed  these  suits  to 
be  brought  praying  for  injunctions  which, 
after  full  consideration,  were  granted  by  the 
courts. 

But  it  is  said  that  these  suits  were  unneces- 
sary and  improper ;  that  the  persons  who  were 
violating  the  law  should  have  been  arrested 
and  tried  for  a  crime,  rather  than  enjoined 
from  committing  acts  which  were  in  their  very 
essence  criminal.  And  it  is  further  insisted 
that  the  President  should  have  ordered  out  the 
military  and  suppressed  these  riotous  proceed- 
ings by  force  of  arms  instead  of  advising 
the  Attorney-General  to  institute  civil  suits. 
The  President  and  the  Attorney-General  were 
exactly  in  the  line  of  their  duty  when  in  this 
unusual  emergency  they  invoked  the  aid  of 
the  courts  to  prevent  interference  with  the 
mai Is  an d.4 interstate  commerce  before  resort- 
ing to*  military  force.  To  have  done  otherwise 
would  have  brertla  serious  blunder,  and  would 
have  subjected  them  to  deserved  criticism. 
Let  the  bar  commend,  and  not  condemn,  the 
Executive  and  his  advisers  for  exhausting  all 
the  resources  of  legal  procedure  before  appeal- 
ing to  the  bayonet  and  the  bullet.  Moreover, 
it  was  simply  impossible  for  ;he  United  States 
Marshal  and  his  deputies  to  arrest  and  bring 
before  the  United  -States  Commissioners  sev- 
eral thousand  men  armed  with  clubs  and 
stones,  openly  defying  the  law  and  its  officers 
and  shouting, "  To  hell  with  the  Government! " 
The  consensus  of  opinion  of  candid  and 
thoughtful  men  who  were  witnesses  of  these 
proceedings  is  that  the  course  adopted  was 
not  only  the  wisest  but  the  most  effective  one. 

The  safety  of  the  people  of  Chicago  was 
largely  due  to  the  Attorney-General  who  di- 
rected the  institution  of  these  suits,  to  the 
judges,  who,  in  accordance  with  the  law  as 
they  understood  it,  issued  the  injunctions,  and 
to  the  President  who,  when  the  marshal  and 
his  hundreds  of  deputies  were  powerless,  de- 
clared that  the  process  and  orders  of  the 
United  States  courts,  should  be  respected  and 
obeyed,  if  it  required  the  whole  army  of  the 
United  States  to  accomplish  that  result.  [Ap- 
plause.] Consider  for  a  moment  our  condition. 
Mobs  had  undisputed  possession  of  various 
points  on  the  railroads,  at  the  stock  yards  and 


elsewhere.  Cars  were  overturned,  plundered 
and  burned.  Engineers,  firemen  and  switch- 
men refused  to  work  or  were  driven  by  threats 
and  violence  from  their  posts  of  duty.  The 
mail  service  was  almost  wholly  suspended 
Trains  bringing  supplies  of  food  were  delayed 
or  derailed.  In  a  few  days  a  city  of  a  million 
and  a  half  would  have  been  confronted  by 
hunger,  if  not  starvation.  There  were  seriocs 
apprehensions  that  the  excited  and  lawless 
mobs,  composed,  to  a  large  extent,  of  the 
vicious  classes  who  infest  cities,  might  apply 
the  torch  to  other  than  railroad  property.  At 
this  crisis  these  suits  were  brought  and'  these 
injunctions  issued.  They  were  published  in 
all  the  newspapers,  printed  and  posted  up  at 
all  the  railway  stations  and  elsewhere,  and  tire 
people  knew  that  the  ministers  of  justice  had 
spoken. 

True,  the  law-defying  mobs  did  not  obey  un- 
til forced  to  do  so  by  military  power.  It  is 
said  the  leaders  of  the  movement  disregarded 
these  injunctions,  and  proceedings  are  now 
pending  to  inquire  whether  they  are  in  coc- 
tempt  for  disobeying  the  orders  of  the  court. 
They  will  have  a  patient,  fair  and  iniparu& 
hearing.  If  innocent,  they  will  be  acquitted. 
If  guilty,  they  will  be  punished.  It  is  true 
that  they  will  not  have  jury  trials.  It  is  also 
true  that  they  have  no  right  to  a  trial  by  jury 
If  the  gentleman  who  preceded  me  had  exam- 
ined the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S.  p.  447, 
he  would  have  been  fully  satisfied  that  no  con- 
stitutional right  is  infringed  when  the  court 
tries  and  punishes  one  who  disobeys  its  order. 
In  thai  case  the  court  says : 

"  And,  in  matters  of  contempt,  a  jury  is  not 
required  by  '  due  process  of  law.'  From  the 
very  nature  of  their  institution,  and  that  their 
lawful  judgments  may  be  respected  and  en- 
forced, the  courts  of  the  United  States  possess 
the  power  to  punish  for  contempt.  And  this 
inherent  power  is  recognized  and  enforced  ^y 
a  statute  expressly  authorizing  such  courts  t: 
punish  contempts  of  their  authority  when 
manifested  by  disobedience  of  their  !awf~ 
writs,  process,  orders,  rules,  decrees  or  com- 
mands. Surely  it  can  not  be  supposed  that  tb? 
question  of  contempt  of  the  authority  of  a 
court  of  the  United  States,  committed  by  a 
disobedience  of  its  orders,  is  triable,  of  right, 
by  a  jury." 

We  may  safely  trust  the  courts  upon  which 
this  grave  responsibility  is  placed.  Fears  an. 
expressed  that  evil  results  may  follow ;  these 
fears  are  groundless.  I  predict  that  the  out- 
come will  be  wholesome.  The  suits  by  tht 
government,  the  injunctions,  the  trials  for 
their  .violation,  and  the  punishment  of  those 
found  guilty,  will  teach  the  people  of  th:* 
country  who  th  nk  they  are  above  the  law  t: 
beware  of  the  lightning  of  justice. 

God  grant  that  that  may  be  the  result  I 
there  ever  was  a  time  since  our  forefather 
struck  the  first  blow  for  liberty  when  such  : 
lesson  was  needed,  it  was  in  this  crisis  through 
which  we  have  just  passed.    [  Applause.] 
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Interesting  questions  concerning  riparian 
rights  and  eminent  domain  were  involved  in 
Cairo  V.  &  C.  R'y  Co.  vs.  Brevoort,  decided  by 
the  United  States  Circuit  Court,  district  of 
Indiana,  in  June,  1894  (Baker,  District  Judge). 
The  suit  was  brought  to  restrain  the  construc- 
tion of  a  levee  along  the  bank  of  the  Wabash 
river,  across  the,  complainant's  right  of  way. 
The  facts  stated,  to  which  defendant  demurred, 
were  substantially  as  follows :  That  the  rail- 
way company  constructed  its  railway  across  the 
river,  upon  a  bridge  with  a  sufficient  opening 
on  both  sides  of  the  river  to  permit  the  water 
accumulating  in  times  of  flood  to  pass  under 
the  bridge  and  trestle  work ;  that  part  of  the 
plan,  in  constructing  the  bridge,  was  to  leave 
open  trestle  work  on  the  Indiana  side  for  the 
passage  of  flood  water  The  proposed  levee, 
it  was  averred,  would  hold  the  flood 
water,  when  the  river  was  high,  within 
so  narrow  a  channel  that  it  would  thereby 
become  higher  than  it  otherwise  would,  there- 
by endangering  the  bridge,  trestle  work  and 
embankments  of  the  railway,  as  well  as  the 
tracks  and  superstructures,  and  would  cause 
the  right  of  way  and  other  large  bodies  of  land 
on  the  Illinois  side  to  be  overflowed,  subject- 
ing the  complainant  to  many  suits,  by  the 
owners  of  such  lands,  for  damages. 

Further  averments  were  that  complainant 
had  been  in  undisturbed  possession  and  use  of 
its  right  of  way  over  twenty  years,  before  the 
time  when  the  defendant  began  to  construct 
the  levee;  that  by  deed  of  the  right  of  way 
complainant  acquired  an  exclusive  interest  and 
estate  in  such  strip  of  land,  the  same  as  though 
it  had  been  condemned. 

Supporting  the  demurrer  it  was  contended 
that  the  riparian  proprietor  may  lawfully  pro- 
tect his  property  from  floods  by  erecting  a 
dike  or  levee  on  the  bank  of  a  stream,  though 
its  necessary  effect  may  be  to  turn  its  super- 
abundant waters  on  the  land  of  his  neighbor ; 
that  the  waters  of  a  stream  when  swollen 
beyond  its  banks,  by  ordinary  and  habitually 
recurring  floods,  are  in  the  nature  of  surface 
water;  and  that  such  waters  are  a  common 
enemy,  which  such  proprietor  may  fight  off  as 
he  will.  Furthermore,  that  the  Complainant 
by  its  deed,  acquired  only  an  easement  of  way, 
and  that  defendant  retains  paramount  title, 
and  might  lawfully  erect  his  levee  thereon, 
.doing  no  unnecessary  injury  to  the  com- 
plainant 

Decisions  of  the  State  Court  were  cited  in 
support  of  those  propositions.     As  to  these 


and  other  questions  of  importance,  the  Court 
said: 

"These  cases,  if  of  the  character  claimed, 
would  be  authoritative  expositions  of  the  law  . 
for  the  control  and  guidance  of  the  Courts  of 
the  State  in  regard  to  what  constitutes  surface 
water ;  but  they  would  not  be  binding  on  the 
Federal  Courts,  unless  the  question  is  one  of 
local  law.  The  right  of  an  adjoining  landowner 
to  make  a  new  bank  for  a  navigable  river 
which  forms  the  boundary  between  two  States, 
or,  by  artificial  structures,  to  turn  the  waters 
onto  lands  on  the  opposite  side  of  the  river, 
is  not  a  local  question,  but  one  depending  for 
its  determination  upon  the  general  principles 
of  the  law.  The  Wabash  river,  as  the  Court 
judicially  knows,  and  as  the  bill  avers,  is  a 
navigable  stream  and  public  highway,  upon 
which  inter-State  commerce  is  carried;  and, 
this  being  so,  it  must  follow  that  questions  re- 
lating to  the  channel  and  banks  ot  the  river 
are  in  no  just  sense  local  in  their  nature.  It 
is  firmly  settled  that  the  decisions  of  the  State 
Courts  are  not  controlling,  and  ought  not  to  be 
followed,  upon  questions  of  general  law,  where 
such  decisions  are  found  to  be  at  variance 
with  the  general  principles  of  the  law  (Rail- 
road  Co.  v.  Baugh,  149  U.  S.,  368;  13  Sup.  Ct, 
914,  and  cases  there  cited ).  The  Indiana  cases 
cited  and  relied  on,  in  my  judgment,  have 
settled  the  law  for  this  State  that  the  super- 
abundant water  of  a  stream  which,  at  times  of 
ordinary  floods  spread  out,  and  overflows  its 
banks  and  channel,  is  to  be  deemed  surface 
water,  and,  as  such,  that  each  proprietor  may 
fight  it  off  as  he  will,  without  liability  to  any- 
one for  damages  occasioned  thereby.  Taylor 
v.  Frckas  (64  Ind.,  167)  was  an' action  by  an 
upper  riparian  proprietor  against  a  lower  one 
to  recover  damages  for  obstructing  and  throw- 
ing back  the  waters  of  the  Ohio  river,  which, 
having  been  swollen  by  rains  had  overflowed 
its  banks.  It  was  alleged  that :  "During  times 
of  high  water  and  overflow,  the  water  lrom 
the  said  river  runs  over  the  said  tracts  of  land 
with  a  strong  and  rapid  current—the  general 
current  of  the  same  running  from  east  to  west, 
first  over  the  land  of  the  plaintiff,  and  then 
over  that  of  the  defendant  the  water  in  said 
current  over  said  land  varying  in  depth  from 
two  to  ten  feet— and  that  the  water  ( which  is  in 
fact  a  portion  of  the  said  river)  has  run  in 
that  manner,  during  seasons  of  high  water, 
and  during  times  of  overflow,  from  time  im- 
memorial." It  w  s  held  that  these  waters 
were  in  the  nature  of  surface  water,  and  that 
the  lower  proprietor  might  lawfully  fight  them 
off  as  he  saw  fit,  without  regard  to  the  dam- 
ages caused  thereby  to  the  upper  proprietor. 
The  Court  say :  "  In  the  complaint  before  us, 
there  is  no  averment  of  any  water  course,  ex- 
cept, indeed,  by  way  of  parenthesis,  that  the 
place,  during  floods,  is  a  part  of  the  Ohio 
river.  But  the  facts  averred  clearly  show  that 
it  is  not  upon  the  bed  of  the  river,  nor  within 
its  channel,  nor  between  its  banks ;_  in  short, 
that  it  is  no  part  of  a  water  course,  but  that 
the  flow  is  over  the  entire  surface  of  the  land; 
is  occasioned  by  temporary  causes,  and  is  not 
usually  there.  The  rights  of  the  appellee, 
therefore,  are  such  as  a  proprietor  may  have  in 
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surface  water,  which,  as  we  have  seen,  is  apart 
of  his  land;  and  the  injuries  or  inconven- 
iences which  the  appellant  is  alleged  to  have 
suffered  are  such  as  arise  from  the  changes, 
i  ccidents  and  vicissitudes  of  natural  causes." 

In  the  case  of  Railroad  Co.  v.  Stevens  (73 
Ind.,  278)  the  question  arose  upon  a  complaint 
charging  that  the  defendant  "  negligent  y  and 
unskillfully  built  and  constructed  an  embank- 
ment, and  tailed,  negligently  and  carelessly,  in 
the  construction  of  the  embankment,  to  make 
any  culvert,"  and  that  "  by  reason  thereof  the 
water  coming  upon  the  land  of  the  plaintiff, 
and  flowing  thereon  from  the  river  an 4  from 
the  surrounding  lands,  has  been  stopped  and 
hindered  by  said  embankment  from  follow- 
ing under  said  embankment"  In  deciding 
the  case,  the  Court,  upon  the  authority  of 
Taylor  v.  Fickas  {supra ),  assumed  that  the 
water  which  injured  the  plaintiff  was  surface 
water,  but  did  not  enter  into  a  consideration 
of  the  question  whether  the  water  of  a  swollen 
stream  would  be  regarded  as  surface  water. 
The  Court  say:  "With  reasonably  near  ap- 
proximation to  accuracy,  it  may  be  laid  down 
as  a  general  rule  that,  upon  the  boundaries  of 
his  own  land — not  interfering  with  any  natu- 
ral or  prescriptive  water  course — the  owner 
may  erect  such  barriers  as  he  may  deem 
necessary  to  keep  off  surface  water  or  over- 
flowing water,  from  or  across  adjacent  lands ; 
and  for  any  consequent  repulsion,  turning 
aside,  or  heaping  up  of  these  waters,  to  the  in- 
jury of  other  lands  he  will  not  be  responsible." 
In  the  case  of  Turnpike  Co.  v.  Green  (99 
Ind.,  205)  it  is  held  that  a  riparian  proprietor 
may,  by  levees  on  his  own  land,  protect  it  from 
overflow  by  floods — not,  however,  obstructing 
the  channel  of  the  stream ;  and  for  this  pur- 
pose he  may  build  a  levee  over  the  graveled  way 
of  a  turnpike  company  having  an  easement 
upon  his  land — not  materially  injuring  the  use 
of  the  way — even  though  his  levee  causes  a 
greater  overflow  of  water  upon  the  land  of 
others,  and  upon  the  turnpike. 

In  the  case  of  Jean  v.  Pennsylvania  Co.  [  Ind. 
App.]  (36  N.  E.,  159),  it  is  held  that  the  over- 
flow caused  by  a  river  spreading  beyond  its 
banks  in  time  of  high  water  must  be  regarded, 
and  may  be  treated,  as  surface  water.  The 
same  principle  has  been  recognized  in  the  fol- 
lowing cases:  Weis  v.  City  of  Madison,  75 
Ind.,  241;  Be n thai  1  v.  Seifert,  77  Ind.,  302; 
Railroad  Co.  v.  Houry,  Ind.,  364;  Hill  v.  Rail- 
road Co.,  109  Ind.,  511,  10  N.  E.,  410;  Weddell 
v.  Hapner,  124  Ind.,  315,  24  N.  E.  368.;  Barnard 
v.  Shirley  (Ind.  Sup.)  34  N.  E.,  600. 

It  is  insisted — and,  I  think,  with  justice — 
that  the  opinion  in  Taylor  v.  Fickas  $  supra), 
upon  which  all  subsequent  Indiana  cases  rest, 
is  based  on  an  unfounded  assumption.  The 
Court  assumed  what  is  not  true/  in  law  or 
physics — that  the.  water  of  the  Ohio  river,  in 
times  of  ordinary  floods,  is  surface  water. 
The  cases  cited  lend  no  just  support  to  the  as- 
sumption on  which  the  opinion  rests.  11  is 
settled  law  here,  as  well  as  elsewhere — settled 
beyond  serious,  debate — that  a  railroad  com- 
pany, in  bridging  a  stream,  jnust  provide  a 
waterway  for  the  passage  of  the  water  which 
flows  into  and  down  the  stream  in  times  of  or- 


dinary floods,  but  it  is  not  bound  to  provide 
outlets  for  surface  water.  If  the  water  of 
the  Wabash  river,  in  times  of  ordinary  floods, 
is  surface  water,  a  railroad  company  would  be 
under  no  obligation  to  provide  an  outlet  for  its 
superabundant  water  at  such  times ;  and  the 
ultimate  result  would  be  that  all  the  company 
need  do  is  to  provide  outlets  sufficient  to  pass 
the  water  which  flows  in  the  channel,  and 
within  its  banks,  Such,  however,  is  not  the 
measure  of  its  duty.  Either  the  cases  which 
hold  that  a  railroad  company,  in  bridging  a 
stream,  must  provide  a  sufficient  water  way  for 
the  passage  of  the  superabundant  water  which 
flows  into  and  down  the  stream  in  times  of 
ordinary  floods,  are  unsound,  or  else  the  doc- 
trine of  Taylor  v.  Pickas  (supra),  and  of  the 
cases  which  follow  it,  cannot  be  upheld. 

In  the  decision  of  the  case  before  me,  it  is 
not  necessary  to  repudiate  the  doctrine  of  Tay- 
lor v.  Pickas  (supra),  and  of  the  other  cases 
which  follow  it,  because  there  is  an  essential 
difference  between  the  facts  in  the  present  case 
and  the  facts  in  the  cases  hereinbefore  cited 
and  criticised.  In  those  cases  the  embank- 
ments or  obstructions  complained  of  did  not 
run  upon  and  along  the  bank  of  the  stream, 
but  they  were  placed  at  right  angles  thereto, 
while  here  the  levee  runs  upon  the  bank 
and  parallel  with  the  river.  In  this  case 
the  riparian  owner  proposes  to  change  the 
bank  by  erecting  an  artificial  upon  the  natural 
bank.  There  is  also  a  plain  difference  between 
the  backing  up  of  flood  waters  on  one  side  of 
the  stream,  and  a  change  of  the  bank  so  made 
as  necessarily  to  cast  the  water  which  flows  in 
the  stream  at  times  of  ordinary  floods  upon 
the  proprietors  of  lands  on  the  opposite  side  of 
the  river.  No  Indiana  case  has  been  cited,  and 
none  is  believed  to  exist,  holding  that  a  ripar- 
ian proprietor  has  a  right  to  erect  a  new  bank 
along  the  margin  of  a  stream,  the  necessary 
effect  of  which  is  to  cast  its  superabundant 
waters,  in  times  of  ordinary  floods,  upon  the 
lands  of  the  opposite  riparian  proprietor,  with- 
out responsibility  for  the  proximate  damages 
occasioned  by  such  new  bank.  The  flow  of  a 
river,  when  swollen  beyond*  the  low-water 
mark  of  the  dry  seasons  by  the  ordinary  rains 
which  fall  in  wet  seasons,  or  by  the  melting  o: 
snows,  does  not  constitute  surface  water.  The 
waters  of  a  natural  stream  are  not  surface 
water,  in  any  just  sense,  and  the  waters  of  a 
stream  are  those  which  are  cast  into  it  by  rain- 
falls, and  melting  snows.  Ordinary  rainfalls 
are  such  as  are  not  unprecedented  and  extra- 
ordinary ;  and  hence  floods  and  freshets  which 
habitually  recur,  though  at  irregular  and  infre- 
quent intervals,  are  not  extraordinary  or.  unpre- 
cedented. It  has  been  well  said  that  "  freshets 
are  regarded  as  ordinary  which  are  well  known 
to  occur  in  the  stream  occasionally  through  a 
period  of  years,  though  at  no  regular  inter- 
vals." (Gould,  Waters,  sea  21  Ir.)  The  waters 
cast  into  a  stream  by  ordinary  floods  must  have 
a  channel  in  which  they  are  accustomed  to  flow, 
and,  if  they  have,  that  channel  is  a  natural 
water  course,  with  which  no  riparian  proprie- 
tor can  lawfully  interfere  to  the  injury  of  an- 
other. If  there  is  a  natural  water  way  or 
course,  and  its  existence  is  necessary  to  carry 
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off  the  water  cast  into  the  9tream  by  ordinary 
floods,  that  way  is  the  flood  channel  of  the 
stream ;  and,  if  it  is  the  flood  channel  of  the 
stream,  the  water  which  flows  there  cannot  be 
regarded  as  surface  water.  Surface  water  is 
that  which  is  diffused  over  the  ground  from 
falling  rains  or  melting  snows,  and  continues 
to  be  such  until  it  reaches  some  bed  or  chan- 
nel in  which  water  is  accustomed  to  flow.  Sur- 
face water  ceases  to  be  such  wheu  it  enters  a 
water  course  in  which  it  is  accustomed  to  How : 
for,  having  entered  the  stream,  it  becomes  a 
part  of  it,  and  loses  its  original  character.  "A" 
stream,"  says  Gould,  "does  not  cease  to  be  a 
water  course  and  become  mere  surface  water, 
because  at  a  certain  point,  it  spreads  over  a 
level  meadow,  and  flows  for  a  distance  without 
defined  banks,  before  flowing  again  in  a  definite 
channel."  (Gould,  Waters,  sec.  264.)  It  must 
.  necessarily  follow  from  this  general  principle 
that  where  water  naturally  flows,  though  the 
volume  may  change  with  the  varying  seasons, 
there  is  a  natural  water  course,  even  though  at 
times  the  place  where  the  water  flows  in  ordi- 
nary floods  may  become  entirely  dry.  It  can 
make  no  difference  that  the  boundaries  within 
which  the  water  flows  change  with  varying  sea- 
sons, for  the  way  which  nature  has  provided 
for  its  flow  is  the  stream,  and  water  fl  nving  in 
that  water  wav  is  not  surface  water.  As  is  well 
said  in  Crawford  v.  Rambo  (44  Ohio  St.,  279,  7 
N.  E.,  429):  "It  is  difficult  to  see  upon  what 
principle  the  flood  waters  of  a  river  can  be 
likened  to  surface  water.  When  it  is  said  that 
a  river  is  out  of  its  banks,  no  more  is  implied 
than  that  its  volume  then  exceeds  what  it  or- 
dinarily is.  Whether  high  or  low,  the  entire 
volume  at  any  one  time  constitutes  the  water 
of  the  river  at  such  time,  and  the  land  over 
which  it  flows  must  be  regarded  as  its  channel. 
So  that,  when  swollen  by  rains  and  melting 
snows,  it  extends  and  flows  over  the  bottoms 
along  its  course,  that  is,  its  flood  channel ;  and 
when  by  drought  it  is  reduced  to  its  minimum, 
that  is  its  low-water  channel." 

Lord  Tenterden,  with  whom  originated  the 
expression  that  "  surface  water  is  a  common 
enemy,"  held,  in  Rex.  v.  Trafford  (1  Barn.  & 
Adol.,  874),  that  the  water  of  a  stream  was  not 
surface  water,  and  declared  that  the  doctrine 
announced  in  Rex  v.  Commissioners  of  Sewers 
(8  Barn.  &  C,  355)— the  case  in  which  he  used 
the  above  expression — had  no  application  to 
the  waters  of  a  natural  stream.  In  the  course 
of  his  opinion,  he  observes :  "It  has  long  been 
established  that  the  ordinary  course  of  water 
cannot  be  lawfully  changed  or  obstructed  for 
the  benefit  of  one  class  of  persons  to  the  injury 
of  another.  Unless,  therefore,  a  sound  dis- 
tinction can  be  made  in  the  ordinary  course  of 
water  flowing  in  a  bounded  channel  at  all  sea- 
sons of  the  year,  and  the  extraordinary  cause 
which  its  superabundant  quantity  has  been  ac- 
customed to  take  at  particular  seasons,  the 
creation  and  continuance  of  these  feeders  can- 
not be  justified.  No  case  has  been  cited  or  has 
been  found  that  will  support  such  a  distinction."  < 
In  the  case  of  O'Connell  v.  Railroad  Co.  (13  S. 
E.,  489),  the  Supreme  Court  of  Georgia  states 
the  question  before  it  thus:  "The  precise 
question  in  this  case  is  whether  the  owner  of 


land  on  the  bank  of  a  river  can,  without  liabil- 
ity, erect  on  his  own  land  an  embankment 
which  increases  the  overflow  in  times  of  flood, 
upon  the  lands  of  the  opposite  proprietor,  to 
the  injury  thereof."    After  a  full  and  careful 
consideration  of  the  question  it  was  held  that 
j  there  was  no  such  right.    In  the  course  of  the 
'opinion   the  court  observed:     "The  surplus 
waters  do  not  cease  to  be  a  part  of  the  river 
;  when  they  spread  over  the  adjacent  low  grounds, 
'  without  well  defined  banks  or  channels,  so 
j  long  as  they  form  with  it  one  body  of  water, 
eventually  to  be  discharged  through  the  proper 
j  channel."  » 

j      In   Menzies  v.  Breadalbane  (3  Bligh  [N.  S.], 
|  414),  the  Court  say:     "It  is  clear,  beyond   the 
J  possibility  of  doubt,  that,  by  the  law  of  Eng- 
land, such  an  operation  cannot  be  carried  on. 
>  The  old  course  of  the  flood  stream  being  along 
I  certain  lands,  it  is  not  competent  for  the  pro- 
<  prietors  of  those  lands  to  oostruct  that  course 
oy  a  sort  of  new  water  way,  to  the  prejudice  of 
the  proprietor  on  the  other  side." 
!     In   Burwell  v.   Hobson  (12  Grat,  322 )  it  is 
j  holden  that  the  water  of  a  stream,  when  swollen 
by  ordinary  floods,  is  not  surface  water.     Speak- 
ing of  the  concession  of  counsel  that  the  gen- 
eral rule  is  that  the  flow  of  a  stream  cannot  be 
|  lawfully  obstructed,  and  the  denial  of  its  appli- 
:  cation  to  the  case  before  it,  the  Court  said: 
!     "But  he  contended  that  it  is  confined  in  its 
!  application  to  the  ordinary  course  of  the  stream, 
|  and  that  a   riparian   proprietor  may  lawfully 
j  protect  his  property  from  floods  by  erecting  a 
,  dike  or  other  obstruction,  though  its  necessary 
!  effect  may  be  to  turn  the  superabundant  water 
|  ou  the  land  of  his  neighbor.    Such  a  distinction 
•  between  the  ordinary  and  extraordinary  flow 
;  of  a  stream  is  not  laid  down  or  recognized   by 
I  any  elementary  writer,   or  in   any  adjudged 
!  case,  so  far  as  I  have  seen.    The  utmost  extent 
j  to  which  the  authorities  go  in  that  direction  is 
:  that  a  riparian  proprietor  may  erect  any  work 
iu  order  to  prevent  his  land  being  overflowed 
by  any  change  iu  the  natural  flow  of  the  stream, 
and  to  prevent  its  old  course  from  oeing  altered 
(Ang.  Water  Courses,  sec.  333).    But  he  has  no 
right  to  build  anything  which,  in  times  of  or- 
dinary flood,   will  throw  the  waters  on   the 
grounds  of  another  proprietor,  so  as  to  over- 
flow and  injure  them.    If,  in  the  case  of  such 
an  obstruction,  it  appears  that  the  injury  arose 
from  causes  which  might  have  been  foreseen, 
such  as  ordinary  freshets,  he   is  liable  for  the 
damage  (Id.,  sec.  349).    That  the  supposed  dis- 
tinction does  not  exist  was  expressly  decided 
in  Rex  v.  Trafford  (1  Barn.  &  Adol,  874)." 

The  same  principle  is  recognized  or  expressly 
decided  in  the  following  cases:  Jones  v.  Han- 
novan  (55  Mo.,  462),  Wharton,  v.  Stevens  (84 
Iowa,  107,  50  N.  W.,  562),  Gerrish  v.  Clough  (48 
N.  H.,  9),  Hartshorn  v.  Chaddock  (135  N.  Y., 
116,31  N.  E.,  997),  Byrne  v.  Railway  Co.  (38 
Minn.,  212,  36  N.  W.,  339),  Wallace  v.  Drew  (59 
Barb.,  413),  Ordway  v.  Village  of  Canisteo  (66 
Hun.  569,  21  N.  Y.  Supp.,  835),  Carrigerv.  Rail- 
road  Co.  (7  Lea.,  388),  West  v.  Taylor  (16  Or., 
165, 13  Pac,  665). 

With  reasonably  near  approximation  to  ac- 
curacy, it  may  be  laid  down  as  a  general  rule 
that  all  the  waters  of  a  river,  which  form  one 
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body,  when  flowing  within  the  boundaries, 
within  which  they  have  been  immemorially 
accustomed  to  flow,  in  times  of  ordinary  floods, 
constitute  waters  of  the  river,  and  are  not  sur- 
face waters. 

The  complainant  owns  a  right  of  way  over 
and  across  the  lands  of  the  defendant,  200  feet 
in  width.  Its  title  thereto  was  acquired  by  a 
deed  ot  conveyance  from  the  same  party  from 
whom  the  defendant  subsequently  acquired  his 
title.  The  deed  conveyed  to  the  complainant 
all  the  right,  title  and  estate  which  could  have 
been  acquired  under  condemnation  proceedings 
under  the  statute  of  the  State  in  that  case  made 
and  provided.  The  complainant  acquired  an 
easement  in  the  land,  whose  nature  and  extent 
are  sucn  as  is  necessary  for  the  purpose  of 
maintaining  and  operating  its  railway.  The 
estate  of  the  complainant  is  the  domiuant,  and 
that  of  the  defendant  the  servient  (Davidson  v. 
Nicholson,  59  Ind.,  411 ;  Robinson  v.  Thrailkill, 
110  Ind.,  117,  10  N.  E.,  647).  The  grant  of  an 
easement  conveys  all  such  incidental  rights  as 
are  necessary  to  the  enjoyment  of  the  thing 
granted.  The  use  to  which  an  easement  is  de- 
voted, or  for  which  it  is  created,  determines  its 
character;  and  to  the  extent  that  the  use  is 
necessary  to  carry  out  the  purpose  of  the  grant, 
the  rights  of  the  owner  of  the  easement  are 
paramount  An  easement  granted  to  a  railway 
is  essentially  different  from  any  other.  The 
nature  of  railway  service  requires  exclusive 
occupancy.  A  railroad  company  is  held  to  the 
highest  degree  of  care,  and  the  exercise  of  this 
care  necessarily  requires  that  it  should  have 
complete  dominion  over  its- right  of  way.  It 
is  bound  to  prevent  obstructions  from  being 
placed  on  its  tracks,  and  is  required  to  keep 
them  fenced  in,  and  free  from  rubbish  or  other 
combustible  materials.  The  duties  of  a  rail- 
way company  are  due  to  the  public  as  well  as 
to  individuals,  and  these  duties  it  must  perform 
at  its  peril.  The  rules  which  apply  to  the  use 
of  streets  of  highways  fail,  when  applied  to 
railrpads,  because  the  necessities  of  their  use 
are  different  The  railroad  must  have  the  ex- 
elusive  possession  and  control  of  the  land 
within  the  lines  of  its  location,  and  the  right 
v  to  remove  anything  placed  or  growing  thereon, 
which  it  may  deem  necessary  to  remove  to  in- 
sure the  safe  management  of  its  road  (Hayden 
v.  Skillings  [Me.],  6  Atl.,  830 ;  Brainard  v.  Clapp, 
10  Cush.,  10;  Hazen  v.  Railroad  Co.,  2  Gray, 
577;  Locks  &  Canals  v.  Nashua  &  L.  R.  Co., 
104  Mass.,  11;  Jackson  v.  Railroad  Co.,  25  Vt, 
150;  Railroad  Co.  v.  Holton,  32  Vt,  43 ;  Atlantic 
&  P.  Tel.  Co.  v.  Chicago,  R.  I.,  &  P.  R.  Co.,  6 
Biss.,  158,  Fed.  Cas ,  No.  632).  The  construc- 
tion of  the  levee  as  proposed  would  be  a  plain 
invasion  of  the  complainant's  exclusive  rights. 
It  follows  from  the  foregoing  considerations 
that  the  demurrer  must  be  overruled,  and  it  is 
so  ordered.         

ABSTRACTS  OF  RECENT  DECISIONS. 
The  right  of  a  bank  to  set  off  the  deposit  of 
one  partner  against  a  firm  overdraft  is  denied 
in  Adams  vs.  First  Nat  Bank  of  Winston  (N.  C.) 
23  L.  R.  A.  Ill ;  and  a  note  to  the  case  shows 
that  other  decisions  are  to  the  same  effect 


The  right  to  levy  on  crops  as  personal  prop- 
erty is  upheld  in  Polley  vs.  Johnson  (Kan.)  23 
L.  R.  A.  258,  where  the  crops  were  annuals  and 
products  of  industry.  A  note  to  the  case  re- 
views the  large  number  of  decisions  as  to  levy 
on  crops  as  personal  property. 


Power  of  a  court  to  grant  an  injunction 
against  a  nuisance  maintained  by  a  municipal 
corporation  is  sustained  in  Atlanta  vs.  War- 
nock  (Ga.)  23  L.  R.  A.  301,  in  respect  to  a  nui- 
sance of  poisonous  gases  from  a  sewer.  The 
general  question  is  extensively  presented  in  a 
note  to  the  case. 


The  fact  that  a  railroad  company  is  compelled 
by  statute  to  blow  a  train  whistle,  as  a  signal, 
is  held  in  Bittle  vs.  Camden  &  A.  R.  Co.,  L.  R 
A.  283,  to  be  no  defense  to  an  action  for  dam- 
ages caused  by  the  frightening  of  a  horse  by 
such  whistle,  if  it  was  blown  negligently, 
wantonly,  or  maliciously. 


State  land  in  use  by  a  court  is  held,  in  the 
Illinois  case  of  Mt  Vernon  vs.  People,  23  L.  R. 
A.  807,  to  be  exempt  from  assessments  for 
street  improvements,  and  the  subject  of  muni- 
cipal assessments  of  state  property  is  consid- 
ered in  a  note  to  the  case,  with  a  review  of  the 
authorities  on  the  question. 


The  deduction  of  debts  from  taxable  credits 
is  held  in  Florer  vs*.  Sheridan  Ins.  Co.  (Ind.)  23 
L.  R.  A.  278,  not  to  be,  an  exemption  or  a  viola- 
tion of  a  constitutional  guarantee  of  uniform- 
ity and  equality.  The  constitutionality  of  such 
provision  for  deduction  of  debts  from  taxable 
property  is  considered'in  a  note  to  the  case. 


The  ; liability  of  a  banker  who  gratuitously 
loans  money  for  a  customer  on  forged  secur- 
ities is  a  somewhat  novel  question  presented 
in  Ishman  vs.  Post  (N.  Y.)  23  L.  R.  A.  90,  in 
which  the  alleged  negligence  of  the  banker  is 
carefully  considered,  and  his  liability  denied  if 
the  forgery  was  such  as  to  deceive  a  fairly  pru- 
dent banker. 


The  lack  of  jurisdiction  to  decree  a  divorce 
between  persons  who  are  both  nonresidents  of 
the  state,  is  held  in  Ellis's  Appeal  (Mian.)  23  L> 
R.  A.  287,  not  to  be  a  ground  for  avoiding  the 
decree  in  a  colatteral  proceeding  by  one  of  the 
parties,  where  they  voluntarily  appeared  and 
submitted  to  the  jurisdiction.  The  effect  of 
appearance  by  a  nonresident  to  give  jurisdiction 
of  a  divorce  case  is  the  subject  of  annotation 
to  the  case. 


ABSTRACTS  OF  RECENT  DECISIONS. 
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Whether  or  not  the  death  of  a  party  will  re- 
lieve from  obligation  to  perform  his  contract  is 
sometimes  a  fine  question.  Death  is  held  in 
Drammond  vs.  Crane,  28  L.  R.  A.  707,  not  to 
prevent  the  continuance  of  a  contract  for  a 
water  supply.  In  the  annotation  to  the  case,  a 
large  number  of  cases  as  to  the  effect  of  death 
on  a  contract  are  presented  and  classified. 

Political  cases  in  the  courts  have  been  exceed- 
ingly numerous  in  recent  years,  and  among 
them  is  the  late  Kansas  case  of  Lewis  vs.  jew- 
elling, reported  in  volume  23  o!  the  Lawyers1 
Reports,  Annotated,  page  510,  which  upholds 
the  governor  of  that  state  in  disbanding  a  com- 
pany of  the  state  militia.  This  power  of  the 
governor  of  a  state  to  disband  its  militia,  as 
established  by  decisions  in  other  states,  is  shown 
in  a  note  to  that  case. 

The  privilege  of  a  memberTof  the  legisla- 
ture is  the  subject  of  the  recent  Minnesota 
case  of  Rhodes  vs.  Walsh,  23  L.  A.  632.  In 
that  case  the  court  decides  that  a  legislator's 
privilege  or  exemption  from  arrest  during  the 
sessiontdoes  not  extend  to  the  service  upon 
him  of  a  summons  in  a  civil  action.  The 
annotation  to  the  case  reviews  the  decisions  as 
to  privileges  from  suit  given  members  of  state 
legislatures  and  of  congress. 

The  attempt  in  New  Jersey,  to  establish  the 
doctrine  that  the  state  senate  is  a  continuous 
body,  such  that  thel  hold-over  members  have 
the  power  to  control  its  organization  without 
regard  to  the  wishes  of  the  newly  elected 
members,  which  was  very  ingeniously  and  ten- 
aciously made  in  the  case  of  Atty.  Gen.,  ex 
rel.  Werts  vs.  Roberts,  was  not  successful.  In 
the  Lawyers'  reports,  Annotated,  vol.  23,  page 
354,  the  case  is  very  fully  reported,  with  the 
elaborate  arguments  of  the  counsel  in  the 
case. 


It  does  not  seem  possible  that  not  many 
years  ago  courts  held  it  unlawful  to  sue  a 
foreign  corporation  outside  the  state  in  which 
it  was  created.  The  subject  is-  suggested  by 
the  recent  South  Dakota  case  of  Foster  vs.  The 
Charles  Bechter  Lumber  Co.,  23  L.  R.  A.  490, 
in  which  a  local  agent  of  a  foreign  lumber 
company  was  held  to  be  a  "managing  agent" 
within  the  meaning  of  a  statute  as  to  service 
of  process  on  such  companies.  A  note  to  the 
case  on  the  question  of  who  may  be  served 
with  process  in  a  suit  against  a  foreign  corpor- 
ation, shows  how  swiftly  the  law  on  this  sub- 
ject  has  advanced. 

The  indorsement  of  a  check  "for  deposit," 
although  it  is  a  transaction  that  has  been  ex- 
ceedingly common,  is  one  on  which  there  has 
not  been  much  law  created  by  decisions  of 
courts.  Like  many  other  matters  in  banking, 
custom  itselfhas  been  the  law,  but  has  not  been 
brought  to  adjudication  in  many  instances.  In 
the  recent  Maryland  case  of  Ditch  vs.  Western 
National  Bank  of  Baltimore,  23  L.  R.  A.  164, 
such  indorsements  were  held  to  transfer  the 
title  of  a  check  to  a  bank  which  had  token  it 
and  paid  for  it  in  good  faith,  although  a  collect- 
ing bankfrom  which  the  holding  bank  received 
it  had  become  insolvent  before  paying  over  the 
proceeds.  The  effect  of  such  indorsement  is 
also  the  subject  of  annotation  to  that  case. 


A  city  ordinance  prohibiting  the  throwing 
of  fish  or  offal  into  a  river  was  recently  held 
void  in  the  North  Carolina  case  of  State  vs. 
Eason,  23  L.  R.  A.  520,  on  the  ground  that  the 
boundary  of  the  state  was  the  low-water  line 
of  the  river.  With  this  case  is  a  note  on  the 
subject  of  the  boundary  of  a  municipality  on 
a  navigable  stream,  which  shows  that  it  is  gen- 
erally the  same  as  that  of  private  premises  on 
such  streams,  unless  the  legislature  has  fixed  a 
different  boundary.  It  is  of  considerable  im- 
portance, as  well  as  interest,  in  many  cases,  to 
know  whether  a  city  has  any  jurisdiction  over 
a  river  which  constitutes  a  city  boundary. 


"Give  an  explanation  of  the  nullification 
troubles  in  Georgia,"  was  asked  of  a  class  in 
American  history.  "The  nullification  troubles 
in  Georgia,"  was  one  reply,  "were  in  regard  to 
the  constitution,  whether  it  should  be  null  and 
void.  Some  wanted  it  null  and  others  wanted 
it  void." 

A  witness,  in  describing  an  event,  said,  "  the 
person  I  saw  at  the  head  of  the  stairs  was  a 
man  with  one  eye  named  Wilkins." 

"What  was  the  name  of  the  other  eye?" 
spitefully  asked  the  opposing  counsel. 

The  witness  was  disgusted  with  the  levity  of 
the  audience. 

The  seat  of  a  juryman  absent  from  the  court 
was  taken  possession  of  by  a  dog.  The  judge, 
addressing  one  of  the  counsel  said,  "You  see,' 
Mr.  Bosworth,  the  jurymen's  seats  are  all  oc- 
cupied ;  are  you  ready  to  proceed?  "  The  law- 
yer raised  his  glasses  to  his  eyes,  and,  after  a 
brief  survey  of  the  jury  box,  made  the  witty 
reply :  "  Your  honor,  that  fellow  might  do  for 
a  ljudge,  but  I  should  hate  to  trust  him  for  a 
luryman."  The  judge  joined  heartily  in  the 
laugh  that  followed. 
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Judge  Joseph  E.  Gary,  of  Chicago,  was  a  vis- 
itor in  the  Circuit  Court  in  Toledo  one  day 
this  week.  The  venerable  Judge  is  an  interest- 
ing man  anyway,  but  since  his  connection  with 
the  anarchist  trials,  the  details  of  which  were 
given  new  life  through  Altgeld's  opposition  to 
Judge  Gary's  renomination  and  re-election,  he 
is  a  man  whose  personality  is  of  interest  to 
everybody  and  whose  though4-  and  opinions 
are  eagerly  sought  on  every  hand.  Of  the 
Judge  it  is  easy  to  write,  for  there  is  much  to 
say,  not  only  pertaining  to  the  trials  which 
made  him  famous,  but  of  his  long  service  on 
the  bench.  He  is  now  seventy-three  years  of 
age.  He  was  first  elected  a  judge  of  the  Super- 
ior Court  of  Cook  county,  Illinois,  in  1863.  Al- 
though still  a  judge  of  that  Court,  he  is  now 
one  of  the  three  Circuit  and  Superior  Court 
judges  chosen  by  the  Supreme  Court  to  sit  as 
an  Appellate  Court,  a  tribunal  much  the  same 
as  the  Circuit  Court  in  Ohio.  Physically 
Judge  Gary  is  not  a  giant,  in  fact  he  is  below 
the  medium  height,  but  well  proportioned.  He 
has  excellent  health  and  is  as  active  as  the  ma- 
jority of  much  younger  men.  The  many  years 
he  has  been  on  the  bench  have  not  stolen  com- 
panionable attributes,  for  Judge  Gary  is  acces- 
sible and  a  pleasant  man  to  meet.  His  hair 
and  beard,  side- whiskers,  for  his  upper  lip  and 
chin  are  sn\poth  shaven,  are  snow  white.  He 
has  a  resolute  face,  but  it  is  a  pleasant  reflec- 
tion of  good  thoughts,  lofty  ambitions  and  the 
sterling  qualities  which  for  many  years  placed 
his  name,  for  judicial  honors,  on  every  politi- 
cal ticket  in  Cook  couuty. 

Speaking  to  the  Legal  News  Judge  Gary 
referred,  in  response  to  an  inquiry,  to  his 
judicial  service.  He  was  first  elected  in  1863 
as  a  candidate  on  the  Republican  ticket.  In  the 
years  following  he  was  the  choice  of  both,  or 
rather  all  parties,  until  by  the  influence  of 
Gov.  Alt  geld  his  renomination  was  opposed  be- 
fore his  last  election.  Itseems,  however,  that  the 
anarchistic  governor's  influence  elected  the  man 
whom  he  aimed  to  defeat.  Altgeld,  it  appears, 
was  plaintiff  some  years  ago  in  a  suit  against 
the  city  of  Chicago.  It  was  an  action  for  dam- 
ages for  a  change  of  grade  and  Altgeld,  in  the 
lower  Court,  recovered  a  judgment  for  about 
$26,000.  The  case  was  appealed,  and  the  Appel- 
late Court  reversed  the  decision.  Judge  Gary 
did  not  deliver  the  opinion,  but  concurred  in 
the  decision.  After  the  case  had  been  reversed, 
Altgeld,  evidently  in  a  rage,  wrote  a  disrep- 
utable letter  to  the  Court.  This  was  years  ago, 
but  when  Altgeld's  opposition  to  Judge  Gary's 
election  hecame  known  the  letter  turned  up 


and  was  published  in  the  Chicago  Tribune.  It 
explained  to  the  people  the  opposition  to  the 
respected  Judge,  which  had  been  veiled  under 
other  colors  and  the  result  was  his  election  by 
a  handsome  majority. 

It  is  now  about  six  years  since  Judge  Gary 
has  served  on  the  bench  of  Courts  of  original 
jurisdiction.  In  the  Appellate  Court,  while 
each  of  three  judges  have  a  right  to  sit  as  Cir- 
cuit or  Superior  Court  judges,  their  time  is  en- 
tirely occupied  by  the  business  of  the  Appel- 
late Court  Cases  there  are  all  submitted  on 
printed  records  and  briefs,  and  not  upon  the 
original  papers,  as  is  the  practice  in  our  Cir- 
cuit Court  Oral  arguments  are  permitted,  of 
course,  but  are  not  common.' 

The  prosecuting  attorney  of  Hancock  county, 
does  not  appear  to  be  satisfied  with  the  law  as 
laid  down  in  Toledo  vs.  Yeager,  (see  Vbgal 
News,  Vol.  1,  page  113),  in  which  decision  pipe 
lines  and  property  of  the  natural  gas  depart- 
ment of  Toledo  was  held  to  be  public  property 
within  the  meaning  of  section  2  of  article  12 
of  the  Constitution,  and  therefore  exempt  from 
taxation.-  A  similar  suit  has  been  instituted 
in  Hancock  county,  and  the  papers  were  served 
on  Toledo  officials  last  week. 


When  Judge  Underwood,  of  Georgia,  had 
charged  the  jury,  it  was  exceedingly  dangerous 
for  the  defendant's  counsel  to  ask  for  an  ad- 
ditional charge.    William  Glenn  had  been  de- 
fending a  big,  strapping  town  boy,  who  was 
charged  with  an  assault    and  battery  upon  - 
smaller  boy.  The  big  boy  had  been  imposing  up- 
on the  little  fellows,  and  one  of  them  hit  hie 
with  a  switch  and  ran.    The  big  boy  pursued 
him,  threw  a  stone  at  him,  cut  a  bad  gash  ir 
his  head  and  laid  him  up  for  a  week  or  twt 
Tfie  grand  jury  found  a  true  bill,  and,  after  the 
closing  speech  of  the  solictor,  the  judge  chargee 
the  law  very  fairly,  and  then  asked  if  there  was 
any  other  charge  that  counsel  desired.     Glens 
rose,  and,  with  some  tone  of  apprehension,  said 
" 1  believe  youj  honor  omitted  to  charge  that 
self-defense  may  justify  an  assault."     "  Yes," 
said  the,  judge,  as  he  straightened  up,  "yes, 
gentlemen,  there  is  such  a  law,  and  if  you  "be* 
lieve  from  the  evidence  that  this  great,  big 
donble-j  oin ted,  big-fisted  young  gentleman  wis 
actuated  by  fear  and  self-defense  when  he  rac 
after  that  poor,  little,  puny,  tallow-faced  bor, 
and,  because  he  couldn't  overtake  him,  picked  op 
a  rock  big  enough  to.  knock  down  a  steer,  and 
threw  it  at  him  and  knocked  hint'  senselesa 
then  you  can  find  for  the  defendant.     Aiit 
other  charges,  Brother  Clenn?"    "I  believe 
not,"  said  Glenn. 
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The  case  of  State  of  Ohio  ex  rel.  J.  K. 
Richards,  Atty.  Gen.  v.  C  P.  Ackerman  */ a/., 
transacting  business  as  the  Guaranty  &  Acci- 
dent Lloyds,  to  appear  in  51  O.  S.  R.is  reported 
in  full  in  24  L.  R.  A.  (Part  3,  Aug.  15),  and  ac- 
companied by  an  exhaustive  annotation  of  the 
authorities  bearing  upon  the  points  decided  in 
the  case.  The  defendents,  without  being  legal- 
ly incorporated,  associated  themselves  together 
for  the  purpose  of  transacting  the  business  of 
insurance,  by  articles  of  agreement,  under 
which  they  were  to  issue  policies  in  the  artifi- 
cial name  of  the  "  Guarantee  and  Accident 
Lloyds,  New  York."  The  court  held  that  in  so 
conducting  their  business,  the  defendents  un- 
lawfully exercise  a  franchise  and  may  be  ousted 
from  transacting  the  business '  of  insurance 
within  the  state. 


LEGAL  PRINTING. 

We  have  one  of  the  largest  and  most  com- 
plete printing  offices  in  the  country,  and  are 
enabled  to  do  all  classes  of  work  quickly,  and 
at  low  prices.  Records,  briefs  and  other  legal 
works  are  made  a  specialty.  Estimates  are 
always  cheerfully  and  promptly  given  in  reply 
to  inquiries  for  them. 

60    CENTS    PER    PAGE. 

Will  not  this  price  secure  your  brief  and 
record  printing? 


OUT  OF  PRINT. 
The  Ohio  Local  and  Special  Laws,  passed 
by  the  General  Assembly  in  1893,  were  issued 
in  but  a  small  edition  by  the  State,  and  no 
copies  were  distributed  to  members  of  the  bar. 
Being  state  printers,  fortunately  for  the  law- 
yers, we  saved  the  plates,  and  have  issued 
an  edition  as  a  personal  venture.  No  libra- 
ry is  complete  without  a  copy.  Three  dollars 
Sets  one  of  these  Laws  and  the  Ohio  Legal 
News  for  one  year.  The  edition  will  soon  be 
exhausted.    Subscribe  now. 


Circuit  Judges,  at  the  opening  of  the  fall 
term,  particularly  in  the  larger  cities  of  Ohio, 
are  or  will  be  confronted  with  another  new  law 
having  reference  to  the  disposition  of  business 
in  the  Circuit  Courts.    We  refer  to  section  448 
of  the  act,  page  304,  O.  L.,  which  provides  for 
advancing  cases  "when  the  relief  sought  is  dam- 
ages for  personal  injury,  or  for  death  eaused  by 
negligence,  and  the  person  injured  makes  affi- 
davit that  he  is,  or  in  case  of  death,  the  widow, 
or  any  next  of  kin  of  the  deceased,  makes  an 
affidavit  that  they  are  dependent  for  their  liveli- 
hood upon  their  daily  labor."    This  law  casts 
quite  a  shadow  to  attorneys  not  interested  in 
personal  injury  cases  in  places  where  there  is 
an  epidemic  of  that  class  of  litigation.    An  ar- 
bitrary rule  of  advancing  such  suits  whenever 
the  letter  of  the  law  should  be  complied  with 
would  mean,  in  some  cities,  an  exclusion  of  every 
other  class  of  business  from  consideration  by 
the  Appellate  Court,  at  least  during  the  short 
terms.    The  law  is  not  mandatory,  however, 
and  we  presume  the  courts  will  take  a  reasona- 
ble view  of  its  intended  application .  and  in- 
quire into  the  merits  of  each  cade,  going,  if 
necessary,  a  little  beyond  the  formal  compli- 
ance with  the  law.    One  Circuit,  the  Sixth,  has 
already  adopted  that  rule. 
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The  above  prices  do  not  include  cost  of  miss- 
ing numbers,  and  the  expressage  both  ways 
must  be  paid  by  the  customer. 
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The  times  of  holding  Circuit  Courts  in  Ohio 
was  arranged  for  the  several  counties,  at  the 
annual  convention  of  Circuit  Judges  last -week, 
as  follows : 

FIRST  CIRCUIT. 
Hamilton,  January  2,  November  6. 
Clermont,  April  2,  September  30. 
Butler,  April  8,  October  7. 
Warren,  April  22,  October  21. 
Clinton,  April  29,  October  28. 

SECOND  CIRCUIT. 
Franklin,  January  7,  September  16. 
Madison,  April  2,  October  7. 
Greene,  April  8,  October  10. 
Miami,  April  15,  October  21. 
Shelby,  April  26,  Octolier  31. 
Champaign,  April  29,  November  6. 
Darke,  May  6,  November  11. 
Preble,  May  15,  November  20. 
Payette,  May  20,  November  25. 
Clark,  June  3,  December  9. 
Montgomery,  June  17,  December  16. 

THIRD  CIRCUIT. 

Allen,  April  2,  November  19. 
Auglaize,  April  16,  November  29. 
Crawford,  February  26,  October  15. 
Defiance,  January  29,  October  1. 
Hancock,  May  21,  December  10. 
Harden,  March  12,  October  29. 
Henry,  February  5,  October  3. 
Logan,  February  12,  October  10. 
Marion,  January  22,  September  24. 
Mercer,  April  23,  November  26. 
Paulding,  March  5,  October  22. 
Putnam,  March  19,  November  12. 
Seneca,  May  7,  December  3. 
Union,  February  19,  October  8. 
Van  Wert,  April  30,  October  24. 
Wyandot,  January  15,  September  18. 

FOURTH    CIRCUIT. 

Athens,  January  23,  September  24. 
Adams,  April  3,  November  7. 
Brown,  April  9,  November  12. 
Gallia,  February  26,  October  16. 
Hocking,  February  6,  October  1. 
Highland,  April  17,  November  19. 
Jackson,  June  4,  December  17. 
Lawrence,  March  5,  October  22. 
Meigs,  February  19,  October  10. 
Pike,  May  27,  December  12. 
Pickaway,  April  24,  November  26. 
Ross,  May  9,  December  3. 
Scioto,  March  13,  October  29. 
Vinton,  February  12,  October  7. 
Washington,  January  16,  September  8. 


FIFTH  CIRCUIT. 
Ashland,  May  7,  November  12. 
Coshocton,  May  3,  November  5 
Delaware,  June  11,  December  17. 
Fairfield,  January  8,  September  10. 
"Holmes,  May  14,  November  T9. 
Knox,  March  19,  October  7. 
Licking,  March  26,  October  14.    " 
Muskingum-,  April  16,  October  21. 
Morgan,  April  30,  October  28. 
Morrow,  June  4,  December  16. 
Perry,  May  28,  December  3. 
Richland,  January  15,  September  17. 
Stark,  February  26,  September  31. 
Tuscarawas,  May  21,  November  26. 
Wayne,  February  12,  September  24. 

SIXTH  CIRCUIT. 
Lucas,  January  7,  September  16. 
Wood,  April  29,  October  21. 
Huron,  May  13,  November  6. 
Erie,  May  27,  November  18. 
Williams,  June  10  November  25. 
Fulton,  June  13,  November  29. 
Sandusky,  Jane  17,  December  2. 
Ottawa,  July  1,  December  16. 

SEVRNTH  CIRCUIT. 

Ashtabula,  March  5,  September  3. 
Belmont,  June  18,  December  17. 
Carroll,  January  22,  September  19. . 
Columbiana,  January  29,  September  24. 
Geauga,  February  26,  October  1. 
Guernsey,  June  13,  December  12. 
Harrison,  June  4,  December  3. 
Jefferson,  May  21,  November  19. 
Lake,  February  12,  October  3. 
Mahoning,  March  26,  October  15. 
Monroe,  May  28,  November  26. 
Noble,  June  11,  December  10. 
Portage,  April  30,  October  29. 
Trumbull,  May  7,  November  7. 

BIGHTH  CIRCUIT. 

Cuyahoga,  January  14,  October  21. 
Summit,  April  15,  September  18. 
Lorain,  April  29,  October  7. 
Medina,  May  6,  October  14. 


OHIO  DECISIONS. 


The  pages*  of  this  publication  will  be  m 
arranged,  hereafter  that  the  important  decis- 
ions of  our  courts  will  be  printed  in  a  separate 
section,  in  order  that  they  may  be  bound  -in  a 
book  by  themselves.  The  title  of  this  book 
will  be  "  Ohio  Decisions 7'  and  it  will  contain 
the  leading  cases  decided  in  courts  lower  than 
the  Supreme,  so  far  as  they  are  reported.  We 
shall  have  more  to  say  concerning  it  in  the 
future.- 


CIRCUIT  AND  COMMON  PLEAS  COURTS. 


L.  S.  &  M.  S.  Ry.  Co.  vs.  City  of  Cleveland  et  al. 


( State  of  Ohio,  Cuyahoga  County,  in  the  Court  of 
Common  Picas). 

DEDICATION  OF  STREETS. 

The  Lake  Shore  &  Michigan  Southern 
Railway  Company,  a  corporation,  Plaintiff, 
vs.  The  City  of  Cleveland,  et  ai,.,  De- 
fendants.   Decision. 

1.  Where  an  allotment  is  made  in  partition  pro- 
ceedings, by  the  express  terms  of  which  a  right  of  way 
is  reserved  to  the  owners  of  the  lands  allotted  on  and 
along  the  streets  marked  and  laid  down  on  a  map  at- 
tached to,  and  made  a  part  of.  said  proceedings,  such 
right  of  way  is  limited  to  such  owners,  and  does  not 
constitute  a  dedication  of  said  streets  to  the  public. 
Such  dedication  cannot  be  extended  beyond  the  terms 
limited  by  the  dedicators,  although  snch  streets  may 
have  been  open  to  use  by  the  public,  and  ordinances 
may  have  been  passed  by  the  Common  Council  in  re- 
gard to  them ;  and  they  may  have  been  described  and 
set  forth  in  conveyances  on  record  for  many  years. 

2.  Non  user  of  streets  within  a  municipal  corpora- 
tion, by  the  public,  must  continue  for  twenty-one  years, 
in  order  to  work  an  abandonment. 

Noble,  J. 

In  the  case  of   the   Lake    Shore  & 
Michigan   Southern   Railway   Company 
against  the  City  of  Cleveland,  the  plain- 
tiff sets  forth  in  its  petition  that  it  is  now, 
and  has  been  for  many  years,  the  owner 
of  a  continuous  line  of  railroad  from 
Buffalo,  in  the  State  of  New  York,  through 
Cleveland,  to  the  City  of  Chicago;  that 
its  business  is  that  of  a  common  carrier; 
that  a  portion  of  its  tracks  in  this  city, 
and  many  of  its  side  tracks,  switches  and 
turn-outs — all  of  which  are  in  constant 
use,  and  necessary  in  the  operation  of  its 
road — are  located  upon,    and  extended 
across,  what  is  known   as  the   "Island 
property,"  bounded  on  the  north  by  Lake 
Brie,  on  the  east  by  the  Government 
Pier   and  the  Cuyahoga  River,  on  the 
south  by  the  old  river  bed,  and  on  the 
west  by  the  old  river  bed  and,  a  line  from 
the  northwesterly  end  thereof  extended 
to  the  waters  of  fhe  lake;  that  it  has 
been  for  more  than  twenty-one  years  the 
owner  of  all  property  occupied  by  any  of 
its  said  tracks,  side  tracks,  switches  and 
turn-outs,  upon  the  premises  so  described 
as  the  Island  property ;  and  that  it  and 
those  from  whom  it  acquired  said  prem- 
ises have  been  in  constant,  uninterrupted, 
and  undisturbed  possession,  use  and  en- 
joyment of  the  same  for  more  than  twenty- 
one  years  last  past,  and  that  its  possession 
and  occupation  has  been  open,  notorious, 
and  adverse  to  the  defendants,  with  claim 
of  title  thereto;  that  on  September  12th, 
1892,  the  Common  Council,  unlawfully 


and  without  authority,  passed  a  resolu- 
tion, directing  the  Director  of  Public 
Works  to  at  once  take  possession  of  some 
portions  of  said  premises,  but  which  por- 
tions, it  is  unable  to  designate;  and  to 
remove  therefrom  its  tracks  and  other 
structures;  and  that  the  Director  of 
Public  Works,  acting  on  this  instruction, 
is  about  to  unlawfully  enter  upon  the 
premises  so  owned  and  occupied  by  said 
railroad  company,  for  the  purpose  of 
tearing  up  and  removing  therefrom  the 
main  tracks,  side  tracks,  switches,  turn- 
outs, and  other  improvements  so  placed 
there  and  now  used  by  it. 

And  the  plaintiff  says  further,  that  it 
has  no  adequate  remedy  at  law;  and  that 
unless  restrained  by  the  Court,  defend- 
ants will  unlawfully,  and  without  author- 
ity of  law,  at  once  cause  said  main  tracks, 
side  tracks,  switches  and  turn-outs,  to  be 
torn  up  and  removed,  thereby  making  it 
impossible  for  it  to  operate  its  road  and 
conduct  its  business,  to  its  great  and  ir- 
reparable injury;  that  an  injunction  is 
asked  for  by  reason  of  these  facts,  re- 
straining defendants  from  in  any  manner 
interfering  with  plaintiff  in  its  use  and 
occupation  and  possession  of  the  prem- 
ises described,  or  in  the  operation  of  its 
road' upon  said  premises;  and  restraining 
them  from  removing  any  of  its  tracks, 
side  tracks,  switches  and  turn-outs,  or 
other  structures  upon  said  property,  and 
for  all  such  other  and  further  relief  as  is 
.equitable. 

The  right  to  an  injunction  is  based  en- 
tirely upon  ownership  by  the  Lake  Shore 
&  Michigan  Southern  Railway  Company, 
of  the  property  occupied  by  its  tracks, 
side  tracks,  switches  and  turn-outs  upon 
the  Island  property,  and  its  use,  occupa- 
tion and  enjoyment,  either  by  it  or  its 
grantors,  for  more  than  twenty-one  years 
last  past;  such  use,  occupation  and  en- 
joyment having  been,  as  is  claimed,  no- 
torious, and  adverse  to  the  city,  with 
claim  of  title  thereto. 

The  answer  and  cross-petition  of  the 
city  denies  this,  and  sets  up  a  state  of 
fact  by  virtue  of  which  it  claims  affirma- 
tive relief  against  the  plaintiff.  They 
say  that  op  the  12th  day  of  September, 
1892,  the  Common  Council  adopted  the 
following  resolution:  ( 

"Resolved,  That  the  Director  of  Public 
Works  be,  and  he  is  hereby  instructed 
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and  directed,  to  remove  all  obstructions 
from  those  parts  of  the  following  named 
avenues  and  streets  lying  north  of  the 
northerly  side  of  Bennett  street,  to  wit: 
Waverly  Avenue,  and  Andrews,  Gid- 
dings,  Union,  Hanover,  Hickory,  Mul- 
berry, Center,  Elm,  Sycamore,  and  West 
River  streets,  and  to  prevent  any  and  all 
encroachments  thereon;"  that  it  is  the 
duty  of  the  Director  of  Public  Works  to 
carry  out  these  instructions  in  a  lawful 
manner. 

And  they  say,  further,  that  the 
'Island  property — so  called — was  al- 
lotted by  its  lormer  proprietors,  and 
various  streets  and  highways  dedicated 
to,  and  accepted  by,  the  public;  that  in 
1796  Seth  Pease,  under  the  direction  of 
Augustus  Porter,  Agent  for  the  Connect- 
icut Land  Company,  made  a  survey  of 
the  original  town  of  Cleveland,  and  a  plat 
thereof,  called  "Plan  of  the  City  of 
Cleveland,"  which  was  accepted  by  the 
company,  and  recognized  and  accepted 
by  the  public  as  a  plat  and  allotment  of 
the  town  of  Cleveland,  althcmgh  not  re- 
corded in  Ohio, 

Subsequently,  in  1800,  a  law  was  passed 
by  the  territorial  legislature  of  Ohio,  re- 

?uiring  such,  plats  to  be  recorded,  and  in 
801  the  Connecticut  Land  Company 
caused  a  new  survey  to  be  made  by  Amos 
Spafford,  in  accordance  with  the  survey 
of  Pease,  and  a  plat  thereof  was  duly 
filed  in  the  recorder's  office  of  Trumbull 
county,  wherein  the  village  of  Cleveland 
was  then  situated;  and  subsequently, 
when  Cuyahoga  county  was  organized, 
it  was  duly  filed  here  on  November  22, 
1814. 

By  reason  of  the  premises,  defendants 
Claim  that  the  lands  embraced  in  the  plat, 
including  Bath  street,  were  properly  ded- 
icated and  accepted  by  the  proper  au- 
thorities. 

Subsequently,  in  1826,  the  United 
States  Government  changed  the  channel 
of  Cuyahoga  ftiver  near,  its  mouth  by 
a  cut  through  to  the  lake,  leaving 
a  portion  of  Bath  street,  as  originally 
laid  out,  on  the  west  side  of  the  river,  and 
included  in  the  Island  property.  That 
portion  of  Bath  street  so  cut  off  and 
transferred  to  the  west  side  of  the  river, 
is  particularly  bounded  and  described  in 
the  cross-petition. 


The  defendants  claim  that  the  part 
so  cut  off,  still  remained  a  public  highway 
and  street,  and  under  the  supervision  and 
control  of  the  municipal  corporation  with- 
in whose  limits  it  was  situated;  that  it  re- 
mains so  still,  and  that  the  City  of  Cleve- 
land now  has  the  care,  supervision,  and 
control  over  it. 

Defendants  further  say  that  in  1831-2, 
Alonzo  Carter  dedicated  to  the  public  for 
a  street,  a  strip  of  land  sixty-six  feet  wide, 
commencing  at  a  point  on  the  west  side 
of  the  river  opposite  the  foot  of  Super- 
ior street,  and  running  along  near  the 
west  bank  of  the  river  to  the  lake;  that 
the  public  accepted  it  properly,  and  that 
it  was  called  Lake  street;  that  in  1832  the 
County  Commissioners  laid  out  a  county 
road  sixty-six  feet  wide  beginning  at  the 
intersection  of  Center  and  Detroit  streets, 
and  thence  along  the  westerly  side  of  the 
river  to  the  lake,  including  Lake  street 
within  its  limits,  and  it  was  then  accepted 
by  the  proper  authorities  and  called  River 
street,  and  subsequently  West  River 
street. 

Further,  the  defendants  say  that  in  1838 
the  so-called  Buffalo  Company  Allotment 
was  laid  out  and  dedicated,  and  accepted 
by  the  proper  authorities,  and  properly  re- 
corded, whereby  fourteen  feet  were  added 
to  the  westerly  side  of  West  River  street 
for  a  considerable  distance,  making  it 
eighty  feet  wide.  By  this  same  allotment 
Sycamore  street,  Old  River  street,  and 
Willow  street,  were  laid  out,  the  first  two 
being  sixty-six  feet  wide,  and  the  latter 
fifty  feet  wide.  In  the  same  years  the 
owners  of  lots  lying  west  of  West 
River  street — as  it  is  now  called — and 
north  and  east  of  the  old  river  bed  —so 
called — and  south  of  Lake  Erie,  being 
the  greater  part  of  the  Island  property, 
aparted  their  lots,  and  properly  recorded 
a  plat  thereof,  whereby  and  whereon 
they  laid  out  and  dedicated  certain  lands 
and  streets  to  public  uses,  for  highway 
and  street  purposes,  the  streets — except 
Willow,  which  was  fifty  feet — being  sixty- 
six  feet  wide,  and  called  Sycamore,  Elm. 
Center,  Mulberry,  Hickory,  West,  Union. 
Giddings,  Andrews,  Old  River,  Willow, 
Macey,  Thompson,  Tyler,  Baldwin.  Pratt 
Carter  and  Bennett  streets.  And  they 
say  that  these  streets  were  duly  recog- 
nized and  accepted  by  the  public  and 
other  proper  authorities. 
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Furthermore,  they  say  that  in  1848 
Charles  Whittlesey  and  William  B.  Lloyd 
made  an  allotment  of  certain  lands  con- 
tiguous and  adjacent  to  Bath  street  on 
the  west  side  of  the  river,  .and  recorded  a 
plat  thereof,  and  thereby  laid  out  and 
dedicated  certain  lands  and  streets  known 
as  Albert  and  ^William— now  called 
Toledo — streets,  each  sixty-six  feet  wide, 
and  Lloyd  street,  sixty  feet  wide,  and 
certain  alleys  not  named,  sixteen  and  a 
half  feet  wide;  and  that  these  were  recog- 
nized and  accepted  by  the  public  and  the 
proper  authorities;  that  over  all  the 
streets  and  alleys  mentioned,  the  proper 
authorities  have  always  exercised  cbntrol, 
and  the  City  of  Cleveland  has  had  for 
many  years,  and  now  has,  the  supervis- 
ionand  control  over  the  same  for  street 
purposes,  and  that  it  Is  required  by  law 
to  keep  them  open,  in  repair,  and  free 
from  obstructions. 

In  May,  1851,  the  Common  Council  of 
the  City  of  Ohio  passed  a  resolution  giv- 
ing to  the  Junction  Railroad  Company — 
to  whose  rights  the  plaintiff,  it  is  said,  has 
succeeded — the  right  to  lay  its  tracks,  un- 
der the  direction  of  the  Committee  on 
Streets  for  that  year,  in  certain  streets, 
and  the  company  did  lay  one  main  track 
in  and  along  Bennett  street  and  Bath 
street,  and  across  Andrews,  Giddings, 
Union,  West,  Hickory,  Mulberry,  Center, 
Elm,  Sycamore,  West  River  and  Lloyd 
streets.  But  the  City  says  that  the  per- 
mission thus  granted  was,  and  is  still, 
subject  to  revocation,  and  to  the  use  and 
improvement  of  the  streets  by  the  City 
of  Ohio,  and  its  successor,  the  City  of 
Cleveland;  and  that  the  company's  use 
of  these  streets  was,  and  is  subservient  to 
the  use  and  improvement  thereof  by  the 
City,  and  the  public  generally,  for  street 
purposes ;  that  shortly  after  laying  this 
track,  the"  company  abandoned  the  use 
thereof,  and  for  thirteen  years  did  not  oc- 
cupy the  same;  and  it  is  claimed  the  comr 
pany  thereby  lost  ites  right  to  use  these 
streets,  and  that  the*  permission  granted 
has  fully  terminated  and  ceased ;  Stat  in 
July,  1854,  the  City,  by  its  Mayor,  A.  C. 
Brownell,  undertook  to  give  to  the  Cleve- 
land &  Toledo  Railroad  Company,  succes- 
sor to  the  Junction  Railroad  Company,  and 
to  the .  Cleveland  &  Mahoning  Railroad 
Company,  certain  privileges  in  Bath  street 
west  of  the  river,  byX  that  it  had  no  au- 


thority so  to  do,  and  that  it  was  therefore 
void,  and  that  in  fact  the  grantee  never 
undertook  any  action  under  it.  4 

It  is  further  claimed  that  in  1866  the 
City  of  Cleveland  gave  the  Cleveland  & 
Toledo  Railroad  Company  permission  to 
occupy,  for railroad  purposes,  any  streets 
north  of  the  old  .riyer  bed,  east  of  and 
including  Elm  street  and  west  of  the 
Cuyahoga  Rivet,  provided  that,  the  com- 
pany xelinqtiished  to  the  City  any  rights 
it -the**  h&d :  to  occupy  other  streets  west 
of  the  river/eicept  its.  right  on  its  main 
line,  tod  provided  the  right  to  occupy 
said  streets  should  hot  infringe  on  the 
rights;  of  adjacent  lot  owners,  and  the 
company  should  not  prevent  the  City 
froto  at  any  time  directing  and  requiring 
the  said  streets  to  be  graded  or  otherwise 
improved,  according  to  law  and  the  ordi- 
nances of  the  City.  This  permission  by 
the  City;  is,  however,  claimed  to  be  sub- 
ject to  revocation  by  the  City,  whenever 
it  should  deem  it  for-  the  advantage  of  the 
City  and  the  public,  to  use  said  streets  ex- 
clusively for  street  purposes,  and  that,  it 
is  subject  to  the  use  and  improvement  of 
the  streets  by  the  City  and  the  public 
generally  for  street  purposes".  The  City 
claims  further,  that  under  said  permission 
the  company  has  a  temporary  right  to 
the  use  of  said  streets  west  of  Elm  street 
for  one  main  track  on  its  main  line,  and 
on  said  streets  lying  east  of  the  west  line 
of  Elm  street,  north  of  the  old  river  bed, 
and  west  of  the  river,  to  use  the  same 
for  such  number  of  main  and  side  tracks 
and  switches,  as  will  not  interfere  with 
the  proper  use  and  improvement  of  all 
of  said  streets  by  the  City,  or  public  gen- 
erally, for  the  usual  and  ordinary  pur- 
poses of  streets  and  highways. 

It  is  said  that  under  color  of  the  au- 
thority so  granted,  the  company  has  laid 
an  additional  main  track  along  Bennett 
street  west  of  Elm  street,  and  across  Cen- 
ter, ..Mulberry,  Hickory,  West,  Union, 
Giddings  and  Andrews  streets,  and  also 
three  side  tracks  and  several  switches 
along  Bennett  street  west  of  Elm,  and 
across  Center,  Mulberry  and  Hickory 
streets,  south  of  said  main  tracks,  and 
has  located,'  erected,  and  maintained 
buildings,  shops,  structures,  shanties, 
tanks,  derricks,  piles  of  lumber  and  iron, 
and  various  other  obstructions,  but  all 
contrary  to,  and  without  the  permission 
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given  by  the  City,  and  against  the  laws 
of  the  State,  and  inconsistent  with  the  use 
and  improvement  of  streets  as  public 
highways.  And  the  City  says  further 
that  recently  the  company  has  laid  side 
tracks  and  switches  in  and  across  Mul- 
berry, Hickory,  West,  Union,  Giddings, 
and  Andrews  streets,  north  of  the  north 
line  of  Bennett  street,  without  any  author- 
ity, and  that  the  same  are  unlawful  ob- 
structions. 

It  is  further  alleged  that  the  railroad 
company  now  disclaims  the  superior  au- 
thority of  the  City  over  these  streets, 
and  repudiates  the  permission  given,  and 
pretends  to  hold  them  adversely,  and 
contrary  to  the  rights  of  the  City,  and 
asserts  that  no  part  of  the  land  within 
the  limits  of  these  streets,  should  be  de- 
voted to  the  purposes  for  which  they 
were  given  and  dedicated,  to-wit,  street 
purposes.  And  the  City  says  that  the  Com- 
mon Council  now  deems  it  necessary, 
and  for  the  advantage  of  the  City  and 
the  public  generally,  to  remove  all  tracks 
and  other  obstructions  from  those  of  its 
streets  north  of  the  northerly  line  of 
Bennett  street,  and  to  prevent  any  and 
all  encroachments  thereon ;  and  that  in 
view  of  the  company's  disclaimer,  of  the 
City's  interest  in  these  streets,  it  is  the 
duty  of  the  City  to  establish  its  para- 
mount rights';  and  that  if  it  is  prevented 
from  removing  the  tracks  and  obstruc- 
tions— except  such  as  the  Council  has 
permitted  to  be  laid,  subject,  however,  to 
the  use  and  improvement  of  the  streets 
as  public  highways — and  clearing  up  and 
removing  the  same,  so  as  to  make  them 
fit  for  travel  as  streets,  it  would  be  doing 
the  City  and  the  public  irreparable  in- 
jury. 

In  conclusion,  the  City  prays  for  an 
order  and  decree,  fixing  and  determin- 
ing the  rights  of  the  City  in  all  of  the 
said  streets,  highways,  and  alleys,  and 
that  plaintiff's  use  thereof  for  railroad 
purposes,  is  derived  from  the  resolution 
adopted  by  the  Council  of  the  City,  and 
subject  to  revocation  at  any  time  the 
Council  may  deem  it  for  the  interest  of 
the  City  and  the  public  generally,  to  use 
said  streets  exclusively  for  street  pur- 
poses, ancl  requiring  the  company  to  re 
move  from  said  streets  and  alleys  all  its 
tracks,  switches/buildings,  shops,  shan- 
ties, structures,  tanks,  derricks,  piles  of 


lumber  and  iron,  and  other  obstruction-, 
except  one  main  track  on  its  main  lin? 
west  of  Elm  street,  and  such  number  ,;: 
main  and  side  tracks  and  switches  ea>: 
of  the  westerly  line  of  Elm  street,  as  will 
be  consistent  with  the  proper  and  or- 
dinary use  and  improvement  of  sai: 
streets  for  street  purposes,  and  that  thtr 
company  be  perpetually  enjoined  from 
using  or  occupying  them,  or  any  part  o: 
them,  contrary  to  the  permission  gives 
by  the  City,  and  for  such  further  relief 
as  equity  and  good  conscience  may  re- 
quire. 

To  this  cross-petition  the  compart; 
files  an  answer  in  which  it  admits  that 
the  Common  Council  adopted  on  Sep- 
tember 12th,  1892,  the  resolution  set  oc: 
in  the  cross-petition.  It  admits  also  that 
the  City  of  Ohio,  on  March  13th,  lfcol. 
passed  a  resolution  directing  the  June 
tion  Railroad  Company — to  whose  rights 
the  plaintiff  has  succeeded,  to  lay  certair 
tracks,  and  that  on  July  5th,  1854,  the 
City  of  Cleveland  granted  to  the  Clevt 
land  &  Toledo  Railroad  Company,  an: 
to  the  Cleveland  &  Mahoning  Railroad 
Company,  the  use  of  certain  lands  ot: 
Bath  street.  The  balance  of  the  cros- 
petition  it  denies,  except  such  parts  ;■> 
are  admissions  of  plaintiff's  allegation* 

The  first  question  to  be  determined  is. 
Can  affirmative  relief  be  granted  under 
the  cross-petition,  or  must  its  allegation 
be  regarded  solely  as  a  defeuse. 

The  objections  urged  by  the  plaintf 
are,  that  the  petition  is  not  one  to  quiet 
title,  and  that  the  cross-petition  does  n>: 
contain  facts  sufficient  to  give  the  Court 
jurisdiction  to  render  a  decree  to  qur. 
title,  or  to  Irender  any  affirmative  rehe: 
The  petition  is,  itself,  not  one  to  quit: 
title,  as  the  Court  held  early  in  the  her 
ing  of  the  case.  It  simply  seeks  to  re- 
strain interference  with  its  tracks,  side 
tracks,  switches  and  turn-outs,  on  the 
ground  that  it  has  title  to  the  ground  j= 
which  they  rest  There  is  no  prayer  :a- 
quieting  title,  but  a  .general  prayer  for 
such  other  and  further  relief  as  the  Conn 
can  give. 

Section  5071  R.  S.  as  amended,  Vol.?' 
Session  Laws,  226,  provides  what  the 
answer  may  contain  by  way  of  crosr 
claim.  Its  language  is,  that  the  defec: 
ants  "may  claim  therein. relief  tout-kit? 
the  matters  in  question  in  the  pettium 
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against  the  plaintiff.' *     It  looks  to  set- 
tling controversies  on  the  same  subject 
matter  in  the  same  action,  but  goes  no 
further.     An    action    to    quiet    title    is 
purely  statutory.     Section  5779  R.  S.  cov- 
ers it.     It  reads  as  follows:     "An  action 
may  be  brought  by  a  person   in  posses- 
sion by  himself  or  tenant,  of  real  prop- 
erty, against  any  person  who  claims  an 
estate  or  interest  therein,  adverse  to  him, 
for  the  purpose  of  determining  such  ad- 
verse estate  or  interest;  or,  such  action 
may  be  brought  by  a  person  out  of  pos- 
session, having  or  claiming  to  have  an 
estate  or  interest  in  remainder  or  rever- 
sion in  real  property,  against  any  person 
who  claims  to  have  an  estate  or  interest 
therein  adverse  to  him,  fof  the  purpose 
of  determining  the  interest  of  the  parties 
therein."     There  is  no  averment  in  the 
cross-petition  that   defendant  is  in   pos- 
session of  the   premises  in  controversy 
by  itself  or  tenants,  orthat  it  claims  to 
liave  any  estate  or  interest  in  remainder 
or  reversion  therein. 

Counsel  for  the  City  claim  that  the 
allegations  of  petition  are  such  as  to 
make  it  one  to  quiet  title,  under  the  gen- 
eral prayer  for  equitable  relief,  although 
that  particular  relief  is  not  asked  for ; 
and  this  being  so,  a  cross-petition  to 
quiet  title  is  proper,  and  may  be  success- 
fully maintained.  . 

Two  cases  in  our  Supreme  Court  are 
cited  as  authorities  for  this  position. 
One  is  reported  in  the  35  O.  S.,  p.  597, 
Bailey  vs.  Hughes;  the  other  in  the 
same  volume,  page  567.  Bartholomew  vs. 
Lutheran  Congregation,  In  the  first 
case  the  Court  held,  upon  a  fair  con- 
struction of  the  petition,  that  it  did  suf- 
ficiently allege  possession  in  the  plaintiff, 
and  defendant's  adverse  claim ;  in  no 
manner,  however,  abrogating  the  statu- 
tory rule  that  both  must  be  alleged.  In 
the  second  case  the  object  of  the  suit 
wvas  to  enjoin  the  defendants  from  mo- 
lesting plaintiffs  in  the  control  and  oc- 
cupation of  a  church  building,  and  to 
quiet  plaintiffs  title.  The  answer  prayed 
that  the  plaintiffs  be  enjoined  from  using 
or  occupying  the  church  building,  or  in- 
terfering with  defendant's  use  thereof. 
The  Court,  while  it  found  against  the 
plaintiffs,  quieted  title  for  defendants,  con- 
sidering the  answer  as  a  cross-petition: ; 
and  in  delivering  its  opinion,  used  the 


following  language:  "As  it  is  unneces- 
sary, in  adjudicating  as  to  the  rights  of  the 
defendants  below,  to  find  any  fact  which 
was  not  necessarily  and  .fully  found,  in 
determining  as  to  the  rights  of  the  plain- 
tiffs  below,  on   the  petition  to  quiet  the 
title,  and  restrain  the  defendants,  we  are 
unable  to  perceive  any  reason  why  an 
order  should  not  be  made  in   this  case, 
on  the  cross-petition,  restoring  defend- 
ants and  their  successors  to  the  posses- 
sion and  control  of  the  property,  for  the 
use  and  benefit  of  the  congregation,  and 
enjoin    plaintiffs    and    their    successors 
from   interfering  with   such  possession 
and  control."     The  finding  was  based,  it 
will    be  observed,   wholly,   or  in   part, 
upon  the  averments  in  the  petition,  asking 
to  have  the  title  quieted.     The  case  at  bar 
is  plainly  distinguishable   from  this,  in 
that    the    petition    herein,  contains    no 
prayer  for  quieting  of  title,  and  the  alle- 
gations in  it  are  not  sufficient  to  bring  it 
within  the  requirements  of  an  action  to 
quiet  title,  as  provided  in  Section  5779, 
R.    S.      The  plaintiff  company    simply 
avers  title  as  a  ground  for  an  injunction. 
But  aside  from  this,  there  is  still  the  fur- 
ther objection,  that  the  cross-petition  itself 
contains  no  averment  that  the  City  is  in  pos- 
session of  the  premises  in  controversy,  by 
itself  or  tenant,  or  that  it  claims  to  have 
any  estate  or  interest  or  remainder  or  re- 
version therein.    And  if  it  be  true  that  the 
plaintiff  is  in  possession,  and  the   City 
has  the  right  of  possession  of  the  prem- 
ises, the  plaintiff  would  be  entitled  to  a 
jury  trial,  unless  waived,  before  it  could 
be  ousted.     But  this,  while  an  objection 
to  the  Court's  granting  affirmative  relief, 
may  still  be  taken  advantage  of  as  a  de- 
fense.   The  Court  is,  therefore,  of  the 
opinion  that  no  affirmative  relief  can  be 
granted  under  the  cross-petition  and  an- 
swer, and  that  the  allegations  therein 
contained,   and    the    proof   thereunder, 
must  be  considered  as  matters  of  de- 
fense, simply,  to  the  petition. 

Let  \xi  first  see  what  the  issues  thus 
raised,  are : 

First,  the  plaintiff  asks  for  an  injunc- 
tion on  the  ground  that  its  tracks  and 
side  tracks,  switches  and  turn-outs,  on 
what  is  known  as  the  Island  property, 
are  upon  property  owned  by  it,  and  that 
it  and  its  grantors  have  been  in  constant, 
uninterrupted,   and  undisturbed  posses- 
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sion,  use,  and  enjoyment  of  the  same  for 
more  than  twenty-one  -years  last  past, 
and  that  its  possession  and  occupation 
thereof  has  been  open,  notorious,  and 
adverse  to  the  City,  with  claim  of  title 
thereto. 

•  Second,  that  the  Common  Council  of 
the  City,  on  September  12th,  1892, 
passed  a  resolution,  directing  the  Direc- 
tor of  Public  Works  to  at  once  take  pos- 
session of  some  portion  of  said  premises 
— but  which,  it  is  unable  to  designate — 
and  to  remove  the  company's  tracks  and. 
other  structures;  and  that  the  Director 
of  Public  Works  is  about  to  unlawfully 
enter  said  premises  for  the  purpose  of 
tearing  up  and  removing  therefrom  the 
main*  tracks,  side  tracks,  switches  and 
turn-outs,  and  other  improvements.  The 
resolution  complained  of  is  as  follows, 
as  appears  by  the  answer : 

"  Resolved,  That  the  Director  of  Pub- 
lic Works  be,  and  he  is  hereby  instructed 
and  directed  to  remove  all  obstructions 
from  those  parts  of  the  following  named 
avenues  and  streets  lying  north  of  the 
northerly  jine  of  Bennett  street,  to  wit : 
Waverly  Ave.,  and  Andrews,  Giddings, 
Union,  Hanover,  Hickory,  Mulberry, 
Center,  Elm,  Sycamore,  and  West  River 
Streets,  and  to  prevent  any  and  all  en- 
croachments therebn.,> 

The  City,  however,  in  its  answer  goes 
further,  and  says  that  it  is  its  duty  to 
keep  ail  streets  on  the  Island  property 
clear  of  obstruction,  and  that  it  proposes 
to  do  so;  so  that*  the  investigation  in 
eludes  all  the  streets,  or  what  are  claimed 
to  be  such,  in  that  part  of  the  City  krown 
as  the  Island  property,  and  particularly 
described  in  the  petition  as  bounded 
north  by  Lake  Erie,  east  by  the  Govern- 
ment Pier  and  the  Cuyahoga  River,  south 
by  the  old  river  bed,  and  west  by  the  old 
river  bed  and  a  line  from  the  northwest- 
erly end  thereof,  extending  to  the  waters 
of  Lake  Erie, 

To  sustain  its  claim  of  title  the  rail- 
road company  introduces  the  right 
granted  to  the  Junction  Railroad  Com- 
pany,  a  corporation  formed  in  1846. 
This  was  in  the  forrii  of  a  resolution  by 
the  Common  Council  of  the  City  of  Ohio, 
passed  May  13th,  1851,  dind  is  as  follows: 

"  That  permission  be,  *aud  is  hereby 
granted  to  the  Junction  Railroad  Com- 
pany, to  use  any  streets  or  alleys  in  the 


City  lying  north  and  east  of  Washington 
street." 

The  work  is  directed  to  be  done  under 
the  direction  of  the  Committee  on 
Streets.  Under  this  permit  the  Junc- 
tion Railroad  Company  built  an  embank- 
ment, substantially  as  it  is  now,  running 
eas.t  from  the  head  of  the  old  river  bed 
to  the  river,  on  what  is  called  Bennett 
street,  and  laid  thereon  one  main  track, 
and  one  or  two  side  tracks ;  that  the  em- 
bankment and  tracks  so- laid  crossed  the 
line  of  all  of  the  streets  mentioned  in 
the  resolution  of  the  Common  Council, 
and  of  all  the  streets  on  the  Island 
property  running  to  the  lake. 

The  plaintiff  further  shows  that  this 
company,  or  its  successors,  the  Toledo, 
Norwalk  &  Cleveland  Railroad  Company, 
operated  the  road  for  a  time,  and  then 
ceased,  taking  its  last  car  over  the  track 
in  1858,  as  one  witness  testifies.  From 
then  up  to  1866  it  was  not  operated,  al- 
though the  embankment  remained  sub- 
stantially intact,  and  the  road-bed  and 
rail  as  well:  Since  that  time,  that  com- 
pany and  its  successor,  \he  Lake  Shore 
Railroad  Company,  (with  which  it  was 
consolidated  in  1869),  and  the  Lake  Shore 
&  Michigan  Southern  Railroad  Company, 
(formed  in  1869  by  the  consolidation  of 
the  Lake  Shore  Railroad  Company,  and 
the  Michigan  Southern  &  Northern  In- 
diana Railroad  Company),  have  operated 
it  continuously.  The  track  built  origi- 
nally by  the  Junction  Railroad  Company 
in  1854,  is  substantially  the  present  south 
main  track.  The  testimony  shows  that 
there  were  then  two  long  side  tracks; 
that  in  1868  there  was  one  main  track 
and  several  side  tracks ;  that  in  1869  or 
1870  the  main  side  track  north  of  the 
present  south  main  track  was  carried 
west,  making  the  two  main  tracks,  and 
that  north  of  the  north  main  track  was* 
side  track  to  an  engine  house ;  that  in 
1873  a  parallel  side  track  was  built ;  that 
in  1875  the  breakwater  side  track  was 
completed ;  that  the  embankment  has 
not  been  raised  since  1868.  to  speak  of: 
that  side  track  No.  1  north  of  the  main 
track  ran  to  the  engine  house  in  1868;  that 
side  track  No.  2  north  of  the  main  track 
was  put  there  in  1869;  that  the  top  of 
the  embankment  is  from  25  to  2<j  feet 
wide  at  the  west  end,  varying  somewhat, 
up  to  about  3,300  feet  from   the  draw- 
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bridge,  and  from  there  easterly  it  is  about 
80  feet  wide ;  that  at  the  west  end  it  is  38 
feet  high,  gradually  decreasing  as  it  ap- 
proaches the  river,  to  a  fill  of  about  6 
feet  at  the  river;  that  at  its  base  the  em- 
bankment is  about  40  feet  wide;  that 
the  embankment  was  constructed,  and 
these  tracks  laid  over  and  across  said 
streets,  with  the  knowledge  of  the  City 
authorities,  and  without  objection  by 
anybody;  that  the  company  made  its 
improvements  at  an  expense  of  about 
$250,000.  Under  these  circumstances 
the  claim  is  made,  that  the  company's 
tracks  and  improvements  cannot  now  be 
disturbed  by  the  City. 

As  a  defense  to  this,  the  City  introduces 
a  large  mass  of  testimony  tending  to 
show  either  a  statutory  or  common  law 
dedication  of  all  the  streets  in  contro- 
versy, and  that  they  are,  or  should 
be,  still  under  its  control ;  that  the  fact 
of  their  existence  has  been  recognized 
and  accepted  by  the  authorities  of  both, 
the  City  of  Ohio  and  the  City  of  Cleve- 
land, by  the  public  generally,  and  the 
plaintiff  as  well,  from  the  time  they 
were  originally  laid  out  till  the  present 
time;  that  their  character  as  public 
streets  has  never  ceased  to  exist;  and 
that  they  are  still  subject  to  the.  control  of 
the  proper  City  authorities ;  that  in  1866 
the  plaintiff  even  went  so  far  in  its  rec- 
ognition of  these  streets,  as  to  enter  into 
a  written  contract  with  the  defendants  in 
regard  to  the  use  of  them,  which  is  still 
subsisting  and  in  full  force ;  that  by  its 
terms  the  railroad  company  is  entitled, 
east  of  and  including  Elm  street,  to 
nothing  but  a  single  track,*  and  that  west 
of  it,  all  the  streets  are  subject  to  be 
opened  and  improved  by  the  City,  and 
that  that  contract  is  revocable  at  the 
pleasure  of  the  City. 

In  order  to  reach'  conclusions  at  all 
satisfactory  it  is  necessary  to  examine 
the  testimony  somewhat  in  detail. 

First.  As  to  Bennett  street,  on  a  line  of 
a  part  of  which,  it  is  admitted  that  the 
railroad  tracks  and  embankments  rest. 
The  first  that  the  evidence  shows  in  re-, 
gard  to  it  is,  that  there  used  to  be^  a 
wagon  road  along  a  ridge  just  south  of 
the  waters  of  Lake  Erie,  commencing 
nearly  at  the  river  and  running  westerly, 
and  that  near,  or  a  little  west  of  the 


in  the  line  of  the  road.     This  was  used 
as  a  traveled  road  from  about  1835  to 
1841,  or  later,  perhaps.     Before  the  rail- 
road was  built,  the  testimony  shows  that 
teams  crossed  this  road  to  the  lake  at 
about  where  Toledo  street  is  now  lo- 
cated; and  that  since  the  railroad  was 
built,  there  has  been  no  road  crossing  the 
tracks  to  the  lake,  except  at  or  near  that 
point.     On  Ahaz  Merchant's  map  of  1850 
it  does  not  appear  as  a  named  street,  al- 
though there  appears  a  division  corre- 
sponding to  it.    The  other  streets  in  con- 
troversy in  the    Island    allotment — so 
called — are  named  on   it.     In  the  grant 
to  the  Junction   Railroad  Company  by 
the  City  of  Ohio  it  is  not  mentioned. 
The   language  used  is:     "Any  of  the 
streets  or  alleys  in  the  city  lying  north 
and  east  of  Washington  street ; "  and  this 
would    include    it.     On   the  Cleveland 
&  Toledo  Railroad   map    of    1867    it 
appears,  'and   in   nearly,    if    not   quite 
all,  of  the  railroad  maps  in  evidence,  in- 
cluding the  map  of  1884  between  the  dif- 
ferent  railroad  companies  and  persons 
claiming  to  own  lake  frontage'  on  the 
Island,  and  it  was  attached  to  the  agree- 
ment made  between  them,  at  that  time. 
It  does  not  appear  by  name  on  the  Sar- 
gent  map  of  1865,  although  there  is  a 
line  of  demarkation  corresponding  to  it. 
The  other  streets  in  the  Island  allotment 
are  named,   however.     The  map  in  the 
record  of  partition  of  the  Island  prop- 
erty in  this  Court,  and  which  is  claimed 
to  be  the  instrument  which   either  di- 
rectly dedicated  this  property,  or  was  a 
step  in  this  direction,  has  it.     This  was 
made  in  1835.    Whether  this  street,  and 
the  other  streets  included  therein,  have 
received  such   a  dedication   as  the  law 
recognizes,  by  virtue  of  these  partition 
proceedings,  is  an   important  question, 
The  history  of  the  partition  allotment, 
or  Island  allotment — so  called —as  ^hown 
in  testimony,  is  as  follows :     In  1835  N. 
C.  Baldwin,  B.  F.  Tyler,  Philander  Ben- 
nett, Sheldon  Thompson,   Hiram  Pratt, 
J.  B.  Macy,  Guy  H.  Goodrich  and  W.  H. 
Richards,   who  owned   nine-twelfths  of 
the  property    in  question,  commenced 
suit  for  partition  in  this  court,  making 
as  defendants,  the  owners  of  the  other 
three-twelfths,  to-wit :     W.  R.,  Eliza  H., 
Edward  0.,.John  E,I/Ucia  A., Henry R., 


river,  was  a  mound  or  hill,  pretty  nearly,!  and  Harriet  M.  Andrews,  minor  children 
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of  Major  A.  Andrews,  and  John  T.  Hud- 
son. In  this  proceeding,  in  obedience  to 
the  order  of  the  Court,  John  M.  Wool- 
sey,  Ahaz  Merchant  and  H.  B.  Wellman, 
Commissioners  of  the  Court,  aparted  to 
the  heirs  of  Major  Andrews,  blocks  Nos. 
9  to  12,  as  shown  by- the  map  attached  to 
the  report  of  the  commissioners,  and 
bounded  them  easterly  by  the  old  river 
bed,  westerly  by  Lake  Erie,  north  by  the 
north  line  of  Mulberry  street  continued. 
It  is  to  be  observed,  that  this  description 
makes  no  mention  of,  and  crosses,  Macey, 
Thompson  and  Bennett  streets.  They 
also  aparted  to  said  heirs  blocks  41, 
42,  48  and  49,  bounding  them  southerly 
by  the  old  river  bed  at  its  northern  en- 
tremity,  westerly  and  northwesterly  by 
Lake  Erie,  easterly  by  a  line  parallel 
with  and  2,346  feet  westerly  from  the 
west  side  of  Willow  street  on  the  east 
side  of  the  old  river  bed,  and  northerly 
by  a  line  -  parallel  with  and  666  feet 
southerly  from  the  south,  side  of  West 
street  continued.  Andrews  and  Bennett 
streets  are  crossed  in  this  description,  but 
without  mention. . 

To  John  T.  Hudson  they  gave  blocks 
47  and  40,  bounding  them  westerly  by 
the  last  mentioned  piece,  north  by  the 
north  line  of- the  same  continued  easterly 
and  parallel  with  West  street,  south  by 
the  old  river*bed,  and  east  by  a  line  par- 
allel with  and  1980  feet  westerly  from 
the  west  side  of  Willow  street.  Also 
blocks  23,  24  and  25,  bpunded  north  by 
the  south  line  of  West  street  continued, 
east  by  the  old  river  bed,  south  by  tf  line 
parallel  with  and  290  feet  southerly 
from  the  north  line,  and  west  by  a  line 
parallel  with  and  1182  feet  distant  from 
the  west  side  of  River  street  This 
description  crosses  Macey  and  Thomp- 
son streets  without  mention.  They 
aparted  the  balance  of  the  land  on  the 
Island  to  the.other  parties  to  the  suit,  sub- 
ject, however,  as  the  report  reads,  "to the 
right  of  way  forever  to  all  owners  of  said 
lands-  above  described  on  and  along  the 
streets  marked  and  laid  down  on  the  map 
of  the  said  Island  which  was  heretofore 
made  by  Ahaz  Merchant  by  order  of  the 
owners  of  the  said  Island  (thereto  at- 
tached and  made  a  part  of  the  report) 
and  on  which  the  blocks  heretofore  de- 
scribed by  numbers  are  marked  with  cor- 
responding  numbers'9     The  map  attached 


shows  the  Island  property  divided  into 
blocks  and  streets;  the  streets  named  o: 
it  north  of  the  old  river  bed  are:  Bennett. 
Andrews,Giddings,Union,West,  Hickory. 
Mulberry,  Center,  Elm,  Sycamore,  Rive: 
Carter,  Pratt,  Baldwin,  Tyler,  Thorny 
son  and  Macey.  This  map  followed  i 
map  made  in  1833  by  Ahaz  Merchant  at 
the  request  of  Giddings,  Tyler  and  l&e 
win,  as  he  certifies,  and  acknowledged  by 
them,  and  by  Bennett,  Andrews  an: 
Thompson,  as  a  plat  of  a  village  laid  oc: 
in  Brooklyn,  Cuyahoga  county,  at  the 
mouth  of  the  Cuyahoga  river  on  :be 
west  side  thereof,  and  it  was  filed  wit: 
the  county  records.  On  this  map  i& 
streets  run  across  Bennett  north  to  the 
lake,  and  we  find  between  Bennett  str«: 
and  the  lake,  lots  Nos.  2,  5,  8,  12, 17,  £ 
28,  35  and  42.  The  acknowledgment  c: 
the  signers  to  the  map  did  not  inclndr 
however,  all  the  owners  of  the  property 
so  that  it  did  not  make  a  good  statutes 
dedication  of  the  plat.  The  procee: 
ing  in  partition  certainly  did  not,  and '?. 
is  npt  claimed  by  the  City  that  itdi: 
make  a  statutory  dedication  of  thee 
streets.  It  is  claimed,  however,  th£ 
they  constituted  one  step  toward  a  cor 
mon  law  dedication.  If  there  was  i 
common  law  dedication  then,  it  mt> 
have  been  bv  the  subsequent  acts  of  tbr 
owners,  coupled  with  sufficient  acts 
acceptance  by  the  proper  authorfe 
What  was  done  ? 

In  1838  the  owners  of  the  properr 
other  than  the  Andrews  heirs  and  Hr 
son,  decided  to  hold  their  shares  in  sr 
eralty,  and  employed  Ahaz  Merchant: 
make  a  survey.  Silas  Merchant,  i- 
son,  testifies  to  this,  and  that  he  assist:, 
in  making  it ;  that  he  knew  of  no  stm 
until  they  were  laid  out  by  his  father 
1834-H5-36-37;  that  in  driving  stair 
for  his  father  at  that  time,  he  had  ' 
wade  some,  and  get  onto  planks  a: 
boats,  and  that  west  of  the  Lake  E" 
Iron  Company,  it  was  all  swamp.  Afc 
the  survey  was  completed,  quit-ck' 
deeds  were  made  to  each  other  by  tv 
above  owners,  all  bearing  date  July  I 
1837,  dividing  up  the  property  bet**: 
them.  The  property  is  described  * 
block  so  and  so  ( giving  the  proper  bloc; 
number  on  the  island)  of  Ahaz  Me* 
chant's  surveys  and  allotments,  as  re- 
corded in  the  record  of  deeds  of  s*: 
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county,  being  a  part  of  the  village   plat 
of  Brooklyn,   now   Ohio   City.      Subse- 
quently to  this  the  City  of  Ohio  passed 
a  considerable  number  of  ordinances   in 
regard  to  the  streets   on   the  Island,  and 
in  regard  to  changes  in  the  old  river  bed. 
After  annexation  the  city  of  Cleveland 
assessed      the     streets       for     taxation, 
and  actually  bid   them   in  at  tax  sale,  at 
an  expense  of  $24,000.     Some  dredging 
was  done  before  annexation,  by  the  City 
of  Ohio,  and  the  refuse  was  piled  up  at 
the  foot  of  the  streets — some   witnesses 
say,  and  others  say  it  was  distributed  in- 
discriminately, along  the  bank  and  river 
front,  without  regard  to  streets  or  lots. 
Bridges  also  were  built  at   Center,  Old 
River  and  Willow   streets.     From   1837 
to  the  commencement  of  this  suit,  the 
testimony  shows  a  large  number  of  con- 
veyances by  blocks,  all  of  public  record. 
The  Common  Council  of  Cleveland  also 
fixed,  March  13, 1866,  the  dock  lines  of  the 
streets  of  the  old  river  bed,  using   the 
lines  of  some  of  these  streets  as  monu- 
ments.     West   River  street,  Old   River 
street,  Macey,  Elm,  Mulberry,  Hanover, 
Andrews,  Giddings,   Center  and   Carter 
streets,  to  which  the  dock  lines  are  de- 
ferred, are  by  ordinance  located  and  de- 
fined by  stone   monuments^  marked   D. 
L.,  and  mentioned  and  placed.     The  con- 
tract between  the  plaintiff  and  defendant 
of  1866,  which  will  be  presently  referred 
to,  was  also  made,  as  well  as  one  or  two 
other     contracts     bearihg    upon    these 
streets,  all  tending,  as  far  as  they   went, 
to  show  an  acceptance,  or  of  an  attempt 
to  accept  these  streets,  by  the  city,  for 
:he  use  of  the  public. 

There  was  also  a  large  amount  of  tes- 
Jjnony  introduced  tending  to  show  to 
•vhat  extent  the  streets  had  been  used 
>y  the  public  generall},  and  to  what 
extent  the  City  had  actually  improved, 
>r  done  work  upon  them.  Captain  Rob- 
nson,  whose  acquaintance  with  the  Island 
lates  from  a  very  early  time,  says  he 
s  not  acquainted  with  any  streets  but 
3ath,  West  River  and  Willow  streets. 
Ar.  Dai;e,  a  civil  engineer,  who  has 
mown  the  Island  since  1837-38,  says  he 
[oes  not  think  the  streets  north  of  the 
iver  bed  could  be  found,  except  with 
eference  to  the  streets  on  the  south  side 
f  the  old  river  bed.  He  knows,  and  has 
nown  for  forty  years,  no  roads  across 


the  railroad  tracks,  except  at  about  To- 
ledo street,  which  is  not  in  the  Island 
allotment;  that  B.  F.  Tyler  once  made 
some  improvement  on  Elm  street  for 
200  or  300  feet;  that  he  never  knew 
Mulberry  street  as  platted ;  that  there 
was  too  much  swamp;  that  Center  street 
was  opened  as  a  road,  but  never  im- 
proved within  continuous  lines,  and  was 
used  as  a  private  street;  that  he  attempted 
to  set  stakes  in  Andrews  street,  but 
could  not  find  it  or  Macey  street  by  ex- 
tending lines;  that  he  had  stakes  on  the 
lines  of  West  River,  Macey,  Elm  .and 
Sycamore  streets;  that  he  could  not  tell 
accurately  the  side  lines  of  West  River 
street;  that  there  were  three  railroad 
tracks  in  and  about  Macey  street;  that 
the  traveled  road  is,  and  was  south  of 
Macey  street;  that  there  was  many 
years  ago  a  wagon  road  partly  on  Syca- 
more street,  which  was  the  road  to 
the  head  of  the  old  river  bed;  that 
Elm  street  was  used  from  1836  to  1852 
— part  of  it — and  Sycamore,  near  the 
hill,  from  1836  to  1854;  that  Bennett* 
street  was  used  as  a  traveled  road*  from 
1835  to  1841,  or  later ;  that  there  has 
been  no  driving  across  the  embankment 
at  Elm  street  for  twenty-five  years;  that 
thefe  was  no  road  along  the  line  of  Han- 
over street. 

J.  G.  White  testifies  that  there  was  no 
road  west  of  the  inclosure  around  the 
Rolling  Mill  from  1857  to  1?61. 

D.  M.  Carrell  testifies  that  there  is 
no  evidence  of  any  streets  between  Elm 
and  Oakland. 

J.  M.  Watts  says  that  since  1867  there 
has  been  no  road  to  the  lake  between  To- 
ledo street  and  Oakland. 

Ed  Lewis  says  he  has  .been  in  business 
on  the  Island  since  1854,  and  that  there 
were  no  streets  ever  laid  out  or  improved 
by  the  City ;  that  all  the  streets,  he  made 
himself — some  eight  or  ten  of  them — 
and  let  others  use  them  ;  that  there  was 
no  regular  street  between  the  Rolling 
Mill  and  Willow  street;  that  they  went 
across  lots. 

George  Presley  has  known  about  the 
Island  property,  and  has  been  in  business 
there  since  1843.  He  says  that  there 
have  been  no  streets  there,  and  there  are 
none  now ;  and  that  during  the  whole 
time,  he  never  knew  of  any  work  done 
on  the  Island  by  public  authority. 


10 


OHIO  DECISIONS. 


Cuyahoga  Common  Pleas. 


Mr.     Farrell     Gallagher     says     that 

Thompson,   Tyler,   Baldwin,   Pratt  and 

.  Carter    streets    were    none     of     them 

opened,  nor  were  Sycamore  or  Elm  ever 

opened  to  the  lake. 

All  of  the  witnesses  for  the  City  tes- 
tify they  found  no  streets  nor  drives 
across  the  embankment  on  which  the 
railroad  tracks  rest,  except  at  what  is 
known  as  Toledo  street,  but  which  is  not 
in  the  partition  allotment. 

On  the  other  hand,  Mr.  Pat  Smith  says 
that  seven  or  eight  streets  on  the  Island 
were  plowed  up  by  Jeff  Thomas,  who 
was  street  commissioner  in  1854  or  1855, 
but  that  some  parts  of  them  were  so 
swampy  that  he  could  not  plow  them  up; 
and  that  after  the  dredging,  the  City  put 
in  a  row  of  spiles  in  front  of  all  streets. 

Mr.  Farrell  Gallagher,  whose  memory 
goes  back  to  1853,  also  testifies  to  the 
existence  and.  use  of  some  streets  be- 
tween Willow  street  bridge  and  the  lake. 
He  says  that  one  could  drive  across  Wil; 
low  street  east,  and  come  out  where  the 
Valley  tracks  are  now,  on  West  River 
street,  and  that  you  could  drive  along 
near  the  lake  shore  tracks,  in  what  is 
called  Bennett  street  north  of  the  swamp, 
and  that  there  was  always  a  little  drive- 
way on  Bennett  street.  Also  as  to  Macey 
street  he  says  that  a  man  named  Cross 
once  built  an  ice  house  on  it,  opposite 
Hanover  street,  and  he  drove  to  it  up  the 
streets  where  the  tracks  were ;  that  after 
the  dredging  was  done  by  the  City  of 
Ohio,  one  could  drive  all  along  up  to  the 
head  of  the  river  bed ;  that  the  road  was 
parallel  with  the  embankment,  starting 
at  the  head  of  the  Island  and  fetching  up 
opposite  Mulberry  street,  and  thence 
turning  to  Macey  street ;  and  that  it  is 
used  to-day  and  has  been  all  the  time  ; 
that  Mulberry  street  was  on  the  edge  of 
the  swamp  and  extended  south  of  Ben- 
nett street  all  the  way  up  ;  that  he  knows 
Willow  street  and  Toledo  street,  and  Ma- 
cey and  West  River  and  Bath  and  Ben- 
nett streets ;  that  there  were  fences  at 
one  time  on  Macey  street ;  that  the  only 
road  now  used  north  and  south  would  be 
Mulberry  street,  west  of  the  Rolling  Mill, 
which  starts  from  Macey  and  runs  out ; 
that  there  was  a  road  on  Macey  and  Mul- 
berry streets,  but  they  put  tracks  on  it ; 
that  there  was  no  road  on  Macey  after 
one  got  to   Mulberry  ;  that  the  roads  va- 


ried some,  but  there  has  been  driving 
for  the  last  twenty  years  ;  that  there  is  a 
road  on  Mulberry  north  to  the  lake  shore 
tracks,  which  connects  with  another  road 
running  west. 

Charles  Giessen,  civil  engineer  and 
surveyor,  located  some  of  the  streets  by 
monuments,  although  somewhat  uncer- 
tain as  to  them,  within  a  short  time  pre- 
vious to  the  hearing  of  this  case. 

Several  witnesses  testified  to  the  large 
number  of  people  crossing  Willow  street 
bridge  daily  at  the  present  time,  and  go- 
ing through  streets  or  roads  to  their  work 
in  the  Rolling  Mill,  or  for  the  railroads 
on  the  Island.  Several  also  know  that 
the  embankment  of  the  railroad  has  been 
largely  used  for  foot  travel,  its  entire 
length.  The  Court  was  very  fully  satis- 
fied, that  it  would  be  extremely  difficult 
for  any  one  at  the  present  time,  to  accu- 
rately locate  these  streets,  even  with  the 
assistance  of  public  and  private  records. 
Lots  and  streets  are,  and  have  been  used 
indiscriminately,  apparently,  for  high- 
ways, or  for  the  erection  of  buildings,  or 
for  storage  purposes.  Obstructions  are 
the  rule,  rather  than  the  exception,  over 
a  large  extent  of  the  Island.  To  drive 
from  one  end  of  it  to  the  other  on  the 
lines  of  streets,  as  laid  out  on  maps. 
would  be  impossible. 

A  map  has  been  introduced  showing 
the   course  necessary  to  take,  in  order  to   , 
drive  from  the  head  of  the  riverbed,  east-    , 
wardly  to  the  river.      It   begins  on  the    | 
right,  and  at  the  foot  of,  the  railroad  em 
bankment  at  its  westerly  end,  and  south 
of  the  south  line  of  Bennett  street— as 
near  as  the  Court  can  judge — and  then 
runs  easterly  till  about  midway  between 
Tyler  and  Baldwin   streets — so  called: 
then  it  runs  southeasterly  across  block 
21,   across   Hickory  street,  across  block 
14,  across  Mulberry   street,   and  at  the 
southwest  corner  of  block  10  it  crosses 
Macey  street  in   a  northeasterly  direc- 
tion, and  runs  across  Center  street  onto 
and  across  block  6,  and  then  across  Eta 
street  and  across  blocks  3  and  2 ;  then  it 
runs  acioss  Sycamore  and  part  of  bloci 
A,  and  then   at  right  angles  it  crosses 
West  River  street  and  runs  along  W  * 
Ham   street,     across     Lloyd  street,  ano 
across  the  railroad  tracks  to  the  lake,  ju^ 
at  the  river.     The  only  work  that  b# 
been  done  .on  these  streets  by  way  of  in1* 
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provement  has  been  mentioned*  with  the 
exception  of  laying  plank  between  the 
rails  where  the  road  or  street  crosses 
the  railroad  ;  and  this  planking  even,  it 
is  shown  by  the  evidence,  was  done  by 
the  railroad  company,  or  others  in  busi- 
ness on  the  Island,  for  their  own  conven- 
ience. There  seems  to  have  been  no  ef- 
fort at  least  since  1866  on  the  part  of  the 
City  to  improve  these  streets,  or  to  make 
them  useful  as  public  highways  for 
travel,  other  than  by  rail  or  water.  Some 
of  these  streets  are  practically  obliterated 
as  streets,  and  water  slips  have  taken 
their  place. 

While  there  is  some  contradiction,  the 
fair  preponderance  of  the  testimony  cer- 
tainly shows  that  while  there  has  been 
some  legislative  action  by  Common 
Councils  of  both  the  City  of  Ohio  and 
the  City  of  Cleveland,  as  to  these  streets, 
there  have  been  no  physical  acts  by 
either  of  the  cities,  looking  to  their  im- 
provement, or  even  their  practical  loca- 
tion, for  at  least  forty  years. 

Something  has  also  been  done  by  the 
plaintiff   railroad  company  itself,   it   is 
claimed,  by  way  of  recognizing  the  exist- 
ence of  these  streets.      The  contract  of 
1866  between  the  plaintiff  and  defendant 
is  probably  as  important  a  recognition  as 
has  been  made.     Let   us  consider  that, 
and  its  legal   effect.      In   the  4th  .  para- 
graph     of    the      contract,     the      com- 
pany is  given   the  right  to   occupy   for 
railroad  purposes,   any   streets  north   of 
the  old  river  bed,  east   of  and   ipcluding 
Elm   street,   and  west  of  the   Cuyahpga 
River.     And  the  proviso  connected  with 
this  is,  that  the   railroad  company  shall 
relinquish  to  the  City  any   right  it   may 
^iave  to  occupy  other  streets  in  the   City 
ivest  of  the  river,   except  its  right  on  its 
main  line,  provided  the  right  given  shall 
lot  infringe  on  the  right  of  adjacent   lot 
>wiers  in  said  streets,   or   prevent   the 
3ity  from  directing  or  requiring  the  same 
:o  be  graded  or   improved  according  to 
aw  or  the  ordinances  of  the  City.    This 
rontract  was  made,   it   will  be   remem- 
>ered,    about   twenty-eight     years    ago. 
Then,    in     1888.     the     plaintiff     coin- 
>any    was    a  party     to    several   deeds 
vhere  the  several  companies  and  individ- 
lals,  having  or  claiming  to  have  interests 
m  the  Island,  attempted  to  quit-claim  to 
:ach  other  certain  riparian   rights.     In 


these  transfers  the  Sargent  map  was 
adopted  and  used  as  reference,  and  these 
transfers  were  put  on  record.  This  map 
shows  each  street  as  laid  out  in  the  orig- 
inal Ahaz  Merchant  plat,  and  measure- 
ments and  distances  are  called  for,  from 
the  center  of  these  streets ;  but  it  is  to 
be  remarked  that  in  deeding  to  each 
other,  the  grantors  did  not  extend  the 
streets  on  street  lines.  These  certainly 
stand  as  strong  items  of  testimony,  tend- 
ing to  show  recognition  by  the  plain- 
tiff of  the  existence  of  these  streets. 
Then  too,  all,  or  nearly  all  maps  in 
evidence  prepared  by  the  plaintiff,  and 
introduced,  in  some  instances  by  the  rail- 
road cotnpany,  and  in  some  by  the  City, 
show  these  several  streets. 

Taking  into  consideration  the  acts  of 
the  owners  of  the  property,  the  acts  of  the 
public,  including  the  plaintiff,  and  of 
public  authorities,  what  is  their  legal 
effect  as  to  making  a  good  common  law 
dedication  of  the  streets  in  question? 
If  their  effect  is  to  make  a  good  common 
law  dedication  thereof,  then  they  are  still 
streets,  and  under  the'  control  of  the 
city,  unless  they  have  been  vacated  by 
law,  or  abandoned  by  non-user: 

What  is  a  good  common  law  dedication? 

Our  Supreme  Court  has  said  just 
what  constitutes  it,  in  the  case  of  the 
lesses  of  the  incorporated  village  of  Ful- 
ton vs.  John  Mehrenfeld,  8  O.  S.,  440: 
"To  constitute  a  valid  dedication  of  a 
street  or  highway  at  common  law,  there 
must  be  not  only  a  dedication  to  public 
uses  by  the  owner,  but  also  an  acceptance 
of  such  dedication  by  the  public;  and 
these  may  be  shown  by  the  acts  and 
declarations  of  the  parties,  and  the  sur- 
rounding circumstances."  This  is  af- 
firmed in  the  19  O.  S.,  page  245,  Whisby 
vs.  Bonte  and  others.  In  the  report  of 
the  commissioners  in  the  partition  pro- 
ceeding, we  find  the  dedication  of  the 
streets  and  alleys  to  be  subject  to  the 
right  of  way  "  forever  to  the  owners  of 
said  lands  above  described,  on  aud  along 
the  streets  marked  and  laid  down  on  the 
map  of  the  said  island  made  by  Ahaz 
Merchant,  attached  to  and  made  part  of 
the  report."  The  language  used,  in  the 
opinion  of  the  Court,  can  hardly  be  said 
to  indicate  an  intent  to  dedicate  the 
streets  and  alleys  to  public  uses,  since  it 
especially  limits  the  use  of  them  to  the 
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owners  of ,  said  lands.  It  is  true  that 
those  who  took  in  severalty,  as  wfell  as 
those  who  took  in  common  under  this 
proceeding,  ratified  and  adopted  the  plat 
attached,  and  known  as  the  Merchant 
map.  But  could  they,  by  so  doing,  ex- 
tend the  terms  of  the  dedication  of  the 
streets  and  alleys  as  originally  made,  and 
by  that  mere  facf  make  public  the  right 
of  way  which,  by  special  and  specific 
terms  had  been  made  private?  Could 
the  public  extend  its  terms  any?  If  ex* 
tended  at  all,  they  must  be  extended  by 
ail  of  the  owners  of  the  property.  This 
has  not  been  done.  Could  the  public, 
or  city  authorities,  by  accepting  and  rat- 
ifying a  dedication,  to  private  use,  en- 
large it  into  a  dedication  to  public  use, 
without  the  assent  of  all  the  property 
owners?  Could  the  public  or  city  au- 
thorities accept  what  was  never  tendered? 
It  certainly  seems  to  the  Court  extremely 
ddubtful. 

A  very  strong  case  in  support  of 
plaintiff's  contention  that  the  partition 
allotment  was  not,  and  could  not  be  a 
dedication  to  the  public,  is  that  of  the 
Mayor  of  Baltimore  vs.  White  &  Ship- 
ley, 62  Md.,  page  362.  The  conveyance 
in  the  partition;  deed  in  that  case,  for 
which  dedication  was  claimed,  read  thus: 
"And  the  said  Miles  White  and  John  HL 
Barnes,  for  themselves  and  all  others 
claiming  under  them,  'covenant  With 
each  other  that  they  and  all  others 
claiming  under  them,  shall  .have  free 
ingress  and  egress  through  .any  and  all 
streets  and  alleys  laid  down  in  Popple- 
ton's  plat  of  Baltimore, which  run  through 
the  land  hereby  conveyed."  'The  Su- 
preme Court  of  Maryland  held,  that  to 
be  a  clearly  personal  covenant,  "which 
was  to  run  with  the  land/ and  was  only 
intended  to  benefit  and. bind  parties  and 
privies,  and  that  specific  language  was 
used  to  indicate  this  purpose,  and  to  ex- 
clude all  idea  of  public  dedication." 
And  it  further  held  that  the  reference  to 
streets  by  name,  and  to  Poppleton's  plat, 
"was  for  convenience  sake,  in  having  eas- 
ily ascertained  boundaries  for  their  re- 
spective holdings,  and  of  the  direction 
in  which,  they  might  use  passages,  as 
their  necessities  demanded.  If  thisas  a 
private  dedication,  whatever  the  right  of 
the  purchasers  of  lands  fronting  on  these 
streets  may  be,  they  cannot  be  made  the 


foundation  of  a  public  right,  in  a  suit  of 
this  character.  X<ot  owners  are  not 
complaining,  and  arejnot  parties." 

There  is  another  case,  the  Illinois 
Insurance  Company  vs.  Littlefield,  *)" 
IH.,  page  368,  and  it  is. along  the  sane 
line.  In  that  case. the  conveyance,  atu: 
describing  the  lots  intended  to  be  tan- 
ferred,  contains  the  following  language 
"The  remaining  ten  feet  of  the  east  side 
of  said  lot  being  reserved  for  an  alley 
between  the  parties  to  this  deed."  Tat 
Court  held  that  the  purpose  of  the  reser- 
vation was  not  for  the  use  of  the  public. 
but  for  the  parties  to  the  deed,  andtk 
it  made  no  difference  that  the  alley,  tad 
been  opened  for  years  to  the  publk  use. 
or  that  it  was  described  in  several  cod 
^eyances  as  an  alley,  and  that  the  owner 
paid  no  taxes;  that  the  purpose  was 
plainly  avowed, in  express  terms,  not:or 
the  use  "of  the  public,  but  for  the  parties 
to  the  deect 

And  the  Supreme  Court  of  Ohio,  in  the 
case  of  Longworth  vs.  Cincinnati,  48  OS 
646,  uses  this  language:  "Actual  dedi- 
cation, we  take  it,  means  unconditional 
dedication.  This  implies  an  intention  u 
yield  up  to  the  public  every  private  rigfc 
in,  and  every  private  right  growing  o£ 
of  the  land,  leaving  no  right  in  tk 
former  owner  except  such  as  he  enjo* 
in  common  with,  the  public,"  In  tha: 
case  the  municipal  corporation  had  take: 
a  man's  land  and  made  a, street  of  '• 
without  his  consent.  The  owner,  upc: 
learning  of  it,  acquiesced  in  it  as  an  a 
compifshed  fact,  and  ratified  "it  by  ten& 
ing  a  deed,  and  by  offering  to  allow  ju ;:- 
ment,  that,  upori  the-value  of  the  premie 
being  fixed,  and  payment  of  the  same.- 
should  be  ordered  to  convey.  But  it 
Court  held  that  such  acquiescence  aft 
ratification  tfrould  not  be  treated  as  a  ded*- 
cation  of  tjie  land  to  public  use."  Thisca* 
only  carriedja  little  further  the  gene* 
principle  laid  down  in  the  Mehrenfeld  ca* 
already  referred-  to.  Under  that  princi- 
ple the  Court  is  unable  to  disoo^ 
in  this  partition  -  proceeding,  iS 
intent  on  the  part  ,of  the  owner* 
tfye  land  to  make  a  dedication  of  the* 
streets  and  alleys  to  the  use  of  the  p^; 
lie ;  nor  can  the  Court  find  from  the  evi- 
dence that  alt  the  -  subsequent  owe* 
showed  a  clear  and  manifest  interesi 
so  dedicate  them. 
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After  the  partition  allotment,  we  find 
those  who  took  in*  common  what  was 
left,  after  the  heirs  of  Andrews  and 
Hudson  had  their  shares  set  off,  divide 
the  property5  among  themselves,  always 
referring  to  the  plat  made  by  Ahaz  Mer- 
chant;, and  from  that  time  to  this,  so  far* 
as  the  records  have  been  introduced, 
transfers,  nearly  all  refer  to  this  plat  for 
description,  and  they  refer  to  it  in  differ- 
ent ways. 

There  is  a  large  number  of  conveyances 
on  the  Island  from  1887dowii,in  evidence, 
and  in  a  great  number  of  them  the  trans- 
fers are  by  blocks.     In  some  cases,  how- 
ever, streets  are  conveyed,  no  attention 
being  paid  to  them.     It  does  not  seem  to 
the  court,  that  the  terms  of  the  original 
dedication  can  be  extended  by  a  part  of  tlie 
owners  of  the  property,  as  already  sug- 
gested.     The  terms  of  the  dedication  of 
the  streets,  limit  their  use  to  the  owners 
of   the  property.      The   public    cannot 
make  them  public  streets,  against  the  ex- 
press dedication  to  private  use,  by  using 
them;  neither  can  the  city   authorities 
accomplish  that  result  by  legislating  in 
regard  to  them,  as  held  by  the  Supreme 
Court  of  Illinois  in  the  case  cited,  and  by 
our  own  Supreme  Court  in  the  19th  O.  S. 
While  it  is  true  that  slight  acts  on  the 
part  of  the  City  will  amount  to  an  accept- 
ance of  a  dedication,  and  while  it  is  true 
that  there  may  have  been  enough  done  by 
the    public    authorities  to   make  an  ac- 
ceptance of  these  streets,  so  far  as  they  are 
concerned,  such  acts  cannot  be  properly 
considered    as    extending    the    original 
terms  of  the  dedication,  and  as  accepting 
what  was  not  tendered.      A  taking  what 
was  not  offered,  would  be  an  appropria- 
tion, and  the  law  provides  how  that  may 
bedone. 

The  opinion  of  the  Court,  then,  is  that 
as  to  the  streets  and  alleys  in  what  is 
known  as  the  Island,  or  partition  allot- 
ment, there  has  been  no  sufficient  statu- 
tory or  common  law  dedication. 

The  remaining  question  as  to  this  al- 
lotment then  presents  itself:  Is  the 
plaintiff  company,  by  the  acts  of  recog- 
nition referred  to,  and  notably  by  the 
contract  of  1866  with  the  City  of  Cleve 
land,  estopped  from  now  claiming  that 
these  are  not  streets? 

The  doctrine  laid  down,  by  our  Su- 
preme Court  in  Ithe  case  of  Coakley  vs. 


Perry  &  Payne,  3  O.  S.,  page  344,  is,  that 
Estoppel-  applies  only  where  the  grantee 
in 'the  conveyance,  receives  and  holds 
possession  under  the  conveyance,  and  re- 
lies upon  it  as  his -source  of  title;  and 
not  where  the  grantee  holds  the  title 
under  a  prior,  independent  conveyance. 
In  this  caSe  the  plaintiff  did  not  hold  or 
take-  possession  under  the  contract  of 
1866  with  the  City  of  Cleveland.  It  had 
possession  for  many  years  prior  thereto 
under  an  arrangement  with  the  City  of 
Ohio,  made  by  its  predecessor,  the  Junc- 
tion Railroad  Company;  and  the  Court 
fails  to  see  why,  under  this  decision,  it., 
is  by  the  contract  of  1866  estopped  from 
saying  that  the  streets  in  controversy 
are  not  in  fact  streets. 

There  is  still  another  difficulty  as  to 
the  streets  involved  in  the  resolution  of 
the  Common  Council  complained  of, 
north  of  the  north  line  of  Bennett  street. 
There  has  not  been  a  particle  of  testi- 
mony tending  to  show  any  act  by  the 
City,  as  to  the  shore  end  of  any  of  the 
Streets  on  the  Island  allotment,  and  none 
to  indicate  any  use  by  the  public  at  any 
time  since  the  so-called  allotment,  of  any 
portion  of  these  streets,  north  of  the 
north  line  of  Bennett  street.  There  has 
been  an  utter  and  complete  abandonment 
ever  since  they  were  laid  out.  There 
has  not  been  a  single  physical  act  done 
by  the  City  on  any  of  these  streets  north 
of  Bennett  street-  The  shore  line*  on  a 
great  part  of  the  distance  east  of  Pratt, 
and  west  of  Center  street,  has  been  so 
eaten  into  by  the-  lake,  that  whatevei 
street  lines  may  have  existed  north  oi 
Bennett  street,  liave  disappeared;  and 
were  it  not  for  the  embankment,  and  be- 
tween 40,000  and  50,000  carloads  of 
stone  placed  on  and  north  of  the  embank- 
ment by  the  Lake  Shore  R.  R.  company, 
the  old  shore  line  of  1835  could  not  be 
found  to-day.  Certainly,  so  far  as  these 
portions  of  the*  street  are  concerned, 
there  can  be  no  question  as  to  their  com- 
plete abandoment  for  more  than  forty 
years  by  the  City*  If  the  Island,  or  par- 
tition alldtment— more  properly  speaking 
—is  not  a  good  statutory  dedication  of 
the  streets  therein  named,  and  the  subse- 
quent acts  by  the  owners  of  the  prdperty, 
and  the  proper  authorities,  and  thfe  pub- 
lic generally;  have  not  made  it  a  valid 
common  law  dedication  of  the  streets 
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therein  named,  it  must  follow  that  what 
are  daimed  to  be  streets,  are  not  in  fact 
such,  and  that  the  basis  upon  which  the 
City  claims  its  rights  in  these  streets, 
and  the  right  to  remove  the  obstruc- 
tions complained  of,  must  fall. 

We  now  come  to  the  consideration  of 
what  is  called  West  River  street.  It  was 
originally  laid  out  as  a  public  road  in 
1831  or  1832,  by  Alonzo  Carter,,  and 
known  as  Lake  street.  Then  in*  1832 
the  County  Commissioners  enlarged  it 
into  a  county  road  sixty-six  feet  wide, 
which  they  laid  out,  beginning  at  the  in- 
tersection of  Center  and  Detroit  streets, 
and  thence  running  along  the  westerly 
side  of  Cuyahoga  River  until  it  reached 
the  lake.  This  was  done  in  accordance 
with  the  provisions  of  law  in  such  case 
made  and  provided,  and  it  was  then 
called  River  street,  and  subsequently 
West  River  street. 

In  1833,  N.  C.  Baldwin  and  others  laid 
out  what  is  known  as  the  Buffalo  Company 
Allotment,  recognizing  this  road  as  a 
street,  widening  a  portion  of  it  to  eighty 
feet,  and  completing  a  statutory  dedica- 
tion of  it.  The  west  or  north  line  of 
this  allotment,  however,  did  not -extend 
to  the  lake  shore.  It  stopped  at  the 
west  line  of  block  A  of  said  allotment. 
Subsequently,  in  1837  or  1838,  the  ship 
channel  was  opened,  and  a  part  of  the 
street  was  thus  placed  on  the  north  side 
of  the  old  river  bed,  and  with  it  two  other 
streets,  Old  River  and  Willow  streets, 
and  two  blocks.  In  1835,  the  partition 
suit  before  mentioned  was  instituted,  and 
partition  made  as  well  of  this  allotment 
as  of  the  Island  allotment,  with  this  dif- 
ference, that  in  the  Buffalo  Company 
allotment  there  was  no  limitation  of  the 
right  of  way  to  the  owners.  In  1836,  the 
3d  of  March,  the  village  of  Ohio  was  in- 
corporated, embracing  this  street  within 
its  territorial  boundaries.  There  being 
a  statutory  dedication  of  this  street,  the 
question  is  whether  it  still  remains  a 
street,  or  whether  it  has  been  abandoned, 
and  by  non  user  has  ceased  to  be  a  street 
north  of  the  old  river  bed.  The  testi- 
mony of  Mr.  Dare  shows  that  it  was 
used  as  a  street  in  1838.  It  appears  on 
the  later  map  used  by  Delamater  and  the 
ship  channel  commissioners  in  1854,  and 
also  on  the  map  attached  to  the  contract 
for  dredging.    Farrell  Gallagher  says  he 


knew  of  it,  and  that  the  hill  or  knoll  com 
menced  just  at  West  River  street, and  that 
the  first  bridge  he  knew  of  was  at  West 
River  street  for  foot  passengers,  and  re- 
mained there  till  the  river  was  widened  in 
1854  or  1855,  and  that  there  was  no  bridge 
there  after  that,  till  the  Valley  Railway 
bridge  in  the  '80s,  and  that  there  was  2 
roadway  the  width  of  West  River  street 
to  the  lake  within  the  last  thirty  yean; 
that  there  was  one  till  the  Valley  Railway 
tracks  were  laid  in  1880 ;  that  he  saw 
wagons  there  ;  that  they  crossed  Willow 
street  and  turned  to  the  right  down  to 
the  dock,  and  struck  West  River  street 
between  200  and  300  feet  from  the  ship 
channel ;  that  he  had  not  seen  them  cross 
the  tracks,  however,  in  twenty-five  years 
but  had  seen  them  drive  up  West  Rive: 
street  to  Willow  street  in  that  time,  anc 
had  seen  them  driving  on  the  east  side  0: 
the  railroad  track  in  West  river  street  laf. 
year ;  that  there  is  a  saloon  now  on  We?. 
River  street  and  that  it  is  on  the  stree: 
with  the  tracks,  and  moved  there  las 
year. 

James  Sturtevant  and  Otto  Derail 
surveyed  the  land  on  West  River  street 
and  presented  a  plat  of  jt  in  evidence 
taking  as  a  starting  point  the  Cathcc 
Corner,  as  it  is  called,  that  is,  the  corot* 
of  the  Meyer  &  Osborn  block  of  today 
running  it  from  there  to  the  south  short 
of  the  old  river  bed,  and  from  there  t: 
the  lake  shore,  using  the  old  road  record* 
The  result  of  these  measurements  differs 
some  from  the  old  road  records  north  0 
the  ship  channel.  Sturtevant  found  * 
improved  street,  nor  any  road  running- 
the  direction  of  any  street  north  of  *-: 
old  river  bed. 

Pat  Smith  testified  to  a  bridge  at  W* 
River  street  at  an  early  date,  and  th* 
there  was  a  road  to  the  lake  by  the  he* 
of  the  pond  ;  that  in  1847  or  1848aroai 
way  Was  made  across  the  end  of  the  pond 
and  Tisdale  and  Johnson  filled  up  sock 
holes  around  there  for  a  yard,  and  tltf 
he  filled  up  some  too. 

George  Prasley  says  there  were  * 
streets,  either  traveled  or  in  a  dirtf 
line,  and  there  were  none  ever  worked^ 
the  public  authorities  north  of  the  0- 
river  bed.  He  was  on  the  Island  at* 
just  across,  on  the  south  side  of  the  sfcf 
channel,  at  the  end  of  Willow  street  fttf 
1845  up  to- six  or  seven,  years  ago,  «c- 
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he  says  that  during  the  whole  time  he 
was  there,  he  never  knew  of  any  work 
done  on  West  River  street  on  the  Island 
by  public  authorities ;  that  Johnson  and 
Tisdale  and  he,  kept  the  roads  open. 

Ed  Lewis  has  been  on  the  Island  and 
in  business  since  1852  in  the  Lake  Erie 
Iron  Works,  located  just  where  they  are 
now.  He  says  no  streets  have  ever  been 
laid  or  improved  by  the  city,  and  that  he 
made  them  all  himself,  and  let  others  use 
them — eight  or  ten  of  them — and  he 
made  them  just  wherever, they  could  get 
through. 

Mr.    Dare    knows    of  no  road  since 
1837  or  1838  that  would  be  on  the  line 
of  West  River  street  north  to  the  lake. 
The  ship  channel  was  completed  in  1868, 
he  says,   and  he    had    stakes    on    the 
line  of  West  River  street  as  originally 
laid  out ;  that  he  had  driven  on  it  a  little 
way,  and  when  he  got  off,  it  was  because 
of  obstruction  or  because  he  wanted  to; 
that  there  was  a  pond  near  West  River 
street  connected  with  the  bayou  ;  that  he 
could  not  tell  accurately  the  side  lines  of 
the  street,  but  knew  about  where  they 
were;  that  there  was  considerable  driving 
-  across  it ;  that  between  the  pond  and  the 
ship  channel  there  Was  only  a  few  hun- 
dred feet ;  that  the  present  wagon  road 
runs  across  West  River  street,  and  goes 
through  Toledo  street  on  the  line  of  West 
River  street.    He  never  knew  of  a  bridge 
for  teams. 

John  G.  White  knew  the  Island  from 
1857  to  1862.     He  says  that  in  crossing 
the  Willow  street  bridge  the  road  followed 
westerly  along  the  bank  of   the  river 
around  to  the  Otis  Iron  Works;    that 
here  was  a  high  picket  fence  there  go- 
ing at  right  angles  toward  the  lake ;  that 
the  toad  ended  between  tw.o  buildings, 
not    reaching  the  embankment  at    all. 
And  with  that  exception  he  swears  there 
was  no  defined  track  anywhere  and  no 
traveled  road  in  any  direction,  no  jroad 
that  stayed  in  one  direction,  although 
following  some  general  direction. 

J.  M.  Watts  says  the  roadway  from 
Willow  street  bridge  -has  been  the  same 
since  1868. 

C.  L.  Russell  says  West  River  street 
went  to  the  lake  and  the  east  end  of. 
the  Buffalo  Company  purchase;  that 
he  was  one  of  the  ship  channel  conlmis- 
.sioners,  and  knew  of  no  work  ever  done 


on  the  north  side  of  the  ship  channel  on 
West  river  street ;  that  he  did  some  work . 
on  West  River  street  between  the  south- 
erly side  of  Main  street  and  the  bend  at 
the  bridge.  In  1881  the  City  of  Cleveland 
made  an  agreement  with  the  Valley  Rail- 
way company  whereby  it  gave  permission 
to.  that  road  to  use  and  occupy  West  River 
street  442  feet  easterly  of  the  old  river 
bed,  and  thence  westerly  through  said 
street  1,640  feet  to  the  tracks  of  the  Lake 
Shore  &  Michigan  Southern  road,  cross- 
ing the  old  river  bed  by  the  draw-bridge, 
and  permission  was  also  given  to  conduct 
a  switch  track  through  West  River  street 
running  from  the  above  track. 

Some  other  witnesses  were  examined 
in  regard  to  it,  and  some  ordinances 
passed  by  the  City,  were  introduced.  But 
the  clear  preponderance  of  the  evidence 
certainly  shows  that  the  City  of  Ohio,  while 
it  had  control,  and  the  City  of  Cleveland 
since,  have  done  nothing  whatever  by 
way  of  use  or  improvement  of  this  street, 
north  of  the  old  river  bed.  It  was  im- 
proved up  to  that  point  before  1840,  but 
nothing  beyond  it.  I  say,  nothing — the 
testimony,  it  is  true,  shows  there  was 
some  little  dredging  in  front  of  it,  in 
common  with  the  rest  of  the  river  front- 
age on  the  old  river  bed,  and  the  earth 
thrown  back;  but  from  there  to  the  lake, 
nothing  has  been  done  from  that  time'to 
this,  and  it  has  not  been  used  by  the  pub- 
lic generally  as. a  street  during  all  that 
time,  within  its  allotted  lines.  It  would 
be  difficult  to  find  a  clearer  case  of  aban- 
donment. In  so  holding,  the  Court  is 
not  unmindful  of  the  fact  that  in  1881 
the  City  gave  permission  to  the  Valley 
Railway  Company  to  lay  its  tracks 
thereon.  But  the  fact  that  it  assumed 
that  power  after  nearly  forty  years  of 
abandonment,  and  made  the  contract 
mentioned,  cannot  bind  this  plaintiff,  so 
far  as  its  rights  exist  by  virtue  of  the 
abandonment. 

As  to  Sycamore,  Willow,  and  Old  River 
streets,  laid  out  in  the  Buffalo  Company 
Allotment,  the  clear  preponderance  of 
the  testimony  shows  that  none  of  them 
have  ever  been  used  or  improved  by  the 
City  authorities^  and  that  the  public  gen- 
erally has  n6t  used  them  as  streets  since 
1854  at  least.  The  Willow  street  bridge 
— so  called — is  not  at  Willow  street 
at  its  northwesterly  end,  and  the  road 
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leading  north  from  it,  does  not  follow  the 
line  of  Willow  street  as  laid  out.  Syca- 
more street,  although  ,some  parts  of  it 
around  the  bluff  were  used  originally  by 
the  public  from  1836  to  1854,  since  that 
time,  it  has  been  used,  the  evidence  shows, 
for  storage  purposes  by  the  different  peo- 
ple in  business  there,  rather  than  for  the 
purposes  of  a  street.  The  traveled  road 
running  west,  runs  across  its  line  diagon- 
ally. 

As  to  what  is  abandonment,  the  court 
is,  of  course,  guided  by  the  opinion  of 
the  Supreme  Court  in  Nail  &  Iron  Com- 
pany vs.  The  Furnace  Company,  46  O. 
S.,  page  544.  In  that  case  the  Court  says: 
"It  appears  to  be  well  settled  by  the  au- 
thorities that  in  order  to  work  abandon- 
ment by  simple  non  user  of  an  easement, 
all  acts  of  enjoyment  must  have  totally 
ceased  for  the  same  length  of  time  neces- 
sary to  create  the  original  presumption. 
And  we  hold  that  where  non  user  by  the 
public  of  a  street  within  a  city  is  relied 
upon  as  proving  an  abandonment,  such 
non  user  must  be  shown  to  have  contin- 
ued for  a  period  of  twenty-one  years." 
Applying  this  doctrine  to  the  non  use  of 
these  streets  as  shown  by  the  testimony, 
how  is  it  possi  ble  for  the  Court  to  reach  any 
other  conclusion  than  that  there  has  been 
a  legal  abandonment,  so  far  as  the  right 
of  the  City  is  concerned  to  set  up  their 
existence,  as  a  defense  to  the  action  of  the 
plaintiff. 

We  now  come  to  the  consideration  of 
Bath  street,  as  it  is  called,  and  the  Whit- 
tlesey &  Lloyd  allotment,  north  of  the 
old  river  bed.  Bath  street  is  all  north  of 
the  north  line  of  lot  191,  and  includes  all 
the  land  from  that  to  the  lake,  four  or  five 
acres,  perhaps. 

Bath  street  first  appears  on  what  is 
known  as  the  Pease  map.  This  map  was 
never  recorded  as  required  by  law;  but  it 
was  made  for  the  benefit  of  the  Connec- 
ticut .Land  Company,  and  that  company 
used  it  from  the  time  it  was  made,  1796, 
till  1800.  Then  it  employed  Mr.  Amos 
Spafford  to  resurvey  its- lands,  and  he  did 
so  on  the  same  lines  that  Pease  had  sur- 
veyed. The  map  made  by  him  was,  in 
accordance  with  law,  placed  on  record  at 
Warren,  Trumbull  County,  in  1802.  On 
this  map  Bath  street  occurs  as  lying  on 
the  east  side  of  Cuyahoga  River  next .  to 
Lake  Erie,  and  terminating  on  the  west,  I 


at  the  junction  of  the  river  and  lake,  in  an 
irregular  shaped  piece  of  land. 

In  1814  the  legislature  incorporated 
the  village  of  Cleveland,  and  in  the  act 
of  incorporation,  provides  that  so  much 
of  the  City  plat  of  Cleveland  in  the  town- 
ship of  Cleveland,  Cuyahoga  count\\  as 
lies  northwardly  of  Huron  street — so 
called — and  westwardly  of  Erie  street— 
so  called— in  said  City  plat,  as  originally 
laid  out  by  the  Connecticut  Land  Com- 
pany, according  to  the  minutes  of  the 
survey  and  map  thereof  nowon  record  in 
the  office  of  the  recorder  of  said  County 
of  Cuyahoga,  shall  be  a  village  corpora- 
tion. This  was  a  clear  recognition  and 
adoption  of  the  Spafford  map  by  the  leg- 
islature, and  is  without  doubt  a  good  and 
valid  statutory  dedication.  It  has  been 
repeatedly  recognized  by  our  Courts,  no- 
tably in  the  case  of  Holmes  and  others 
vs.  the  C,  C,  C.  &  I.  R.  R.  Co.  et  aU 
U.  S.  Circuit  Court,  8  Am.  Law  Register. 
page  716;  the  Public  Square  case  decided 
by  Judge  Prentiss  in  this  Court;  and  in 
Gleason  vs.  the  Park  Commissioners,  49 
O.  S.,  page  94. 

In    1826-27  the    U.  S-  Government 
changed  the  channel  of  the  river   bed. 
cutting  through  Bath  street  at  its  westerly 
end,  and    leaving  a  triangular   shaped 
piece  of  it,  on  the  west  side  of  the  river. 
It  was  thereby  thrown   into   Brooklyn 
Township,  and  so  remained   till    1836, 
when  Ohio  City  was  incorporated  by  the 
legislature.     The  City  of  Cleveland  was 
incorporated    at     the      same      session. 
The   two  acts  of    incorporation    make 
the    river    the    boundary   between    the 
two  cities,  in  the  opinion  of  the  Conit 
so  that  the  part  of  Bath  street  cut  off,  was 
then  embraced  within  the  corporate  lim- 
its of  Ohio  City,  and  that,  city  exercised 
control  over  it  and  passed  ordinances  in 
regard  to  it.    June  5  and  6,  1854,  the 
cities  of  Ohio  and  Cleveland  were  an- 
nexed.   On  the  10th  .day  of  June,  1854. 
less  than  a  week  after  the  annexation,  ac- 
tion was  taken  by  the  plaintiff  and- de- 
fendant as  to  Bath  street.  Communication 
was  made  to  the  Council  from  the  Cleve- 
land &  Mahoning  and  the  Cleveland  & 
Toledo  Railroads,  in  which  they  say  they 
occupy  a  portion  of  Bath  street,  and  ask 
that  they  may  be  permitted  to  occupy  it 
for  the  time  being.    June  14,  1854,  the 
Common  Council  acted  favorably,  and 
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The  opinion  of  the  Supreme  Court  of  Wash- 
ington in  State  v.  Smith  (July,  1894,  37  Pac, 
491)  reviews  the  evidence  on  appeal  from  a 
conviction  for  murder,  demonstrating  that 
such  evidence,  though  most  of  it  circumstan 
tial,  was  sufficient  to  warrant  the  verdict,  and 
that  the  corpus  delicti  was  sufficiently  shown. 
On  the  latter  point  the  Court  said :  It  is  con- 
tended by  the  learned  counsel  for  the  defend- 
ant that  the  evidence  in  this  case  is  entirely  in- 
sufficient to  sustain  the  verdict,  and  that  the 
Court,  therefore,  erred  in  denying  the  defend- 
ant's motion  for  a  peremptory  instruction  in 
his  favor,  and  also  in  overruling  his  motion  for 
a  new  trial,  based  upon  the  insufficiency  of  the 
evidence;  and  it  is  especially  urged  in  the 
brief  of  appellant  that  the  death  of  John  Wyant 
is  not  shown  by  the  testimony  adduced  at  the 
trial.  But  a  careful  consideration  of  the  evi- 
dence leads  us  to  a  different  conclusion.  The 
evidence  discloses  that  Wyant  was  an  unmar- 
ried man,  and  for  some  years  prior  to  June  9, 
1892,  had  resided  alone  upon  his  farm,  about 
five  miles  southwest  of  the  village  of  Spangle, 
Spokane  county,  and  some  18  or  20  miles 
from  the  city  of  Spokane.  He  was  sup- 
posed to  have  considerable  means,  and, 
owing  to  his  peculiar  custom  of  always 
converting  his  money  into  coin  it  was  gen- 
erally rumored  and  believed  among  his  ac- 
quaintances that  he  was  hoarding  his  money  by 
burying  it  He  was  seen  at  work  in  one  of  his 
fields  on  the  afternoon  of  the  day  above  men- 
tioned, but  was  never  seen  or  heard  of  alive 
afterwards.  On  the  evening  of  that  day,  at 
half  past  ten  o'clock,  his  barn  which  was  situ- 
ated some  distance  from  his  house,  was,  by 
Mrs.  Morris,  discovered  to  be  on  fire.  She 
aroused  her  husband,  and  he  and  some  of  his 
neighbors  went  to  Wyant's  premises.  Soon 
after  they  arrived  at  the  burning  building, 
they  discovered  what  they  supposed  to  be  the 
form  of  a  human  being  in  the  midst  of  the 

-  flames,  lying  in  that  portion  of  the  barn  where 
hay  was  usually  kept  Other  neighbors  were 
called,  and,  after  satisfying  themselves  that 
what  they  had  before  believed  to  be  a  human 
body  was   in    fact   such,  they  proceeded    to 

.examine  the  premises.  Upon  entering  the 
house,  they  found  the  dining  table  with  dishes 
upon  it,  which  had  been  used,  but  were  un- 
washed ;  a  chair  near  it,  and  a  diary,  such  as 
Wyant  always  kept,  lying  open  upon  the  table, 
containing  a  brief  account  of  what  he  did  on  the 
9th  day  of  June;  and  egg  shells  upon  the 
hearth  of  the  stove.    Nothing  in  the  house 


appeared  to  have  been  molested,  and,  judging 
from  appearances,  Wyant  had  eaten  his  supper, 
and  at  once  left  the  room.  Further  investi- 
gation developed  the  fact  that  his  riding  horse 
was  missing  from  the  pasture  where  he  was  kept 
and  where  the  other  horses  were  found.  In  the 
morning,  the  fresh  tracks  of  the  missing  horse 
were  traced  past  the  house  of  Mr.  Rohweder 
to  the  end  of  the  lane.  From  there,  instead, 
of  following  the  usually  traveled  road  to  Spo- 
kane, which  passes  through  Spangle,  the  tracks 
indicated  that  the  horse  took  a  short  cut,  which 
was  rough  and  but  little  traveled,  and  which 
was  known  to  the  appellant.  On  the  evening 
of  June  10th,  this  norse  was  found  on  the 
usually  traveled  road  between  Spokane  and 
Spangle,  about  seven  miles  south  of  Spokane, 
and  was  going  towards  home.  He  was  also 
seen  and  recognized  at  Spangle,  and  appeared 
to  have  been  ridden  hard,  having  dried  sweat 
and  saddle  marks  upon  him.  The  tracks  of 
this  horse  were  easily  identified  and  followed, 
on  account  of  the  fact  that  there  was  a  pecu- 
liarly shaped  notch  in  one  of  his  hoofs.  The 
Coroner,  having  been  sent  for,  went  to  the 
Wyant  farm  the  morning  after  the  fire,  accom- 
panied by  Dr.  Hoxie,  and  held  an  inquest  on 
the  body,  which  was  still  lying  untouched  in 
the  ruins  of  the  barn.  It  was  found  that  the 
legs  of  the  deceased  to  the  knees  and  the  arms 
to  the  elbows  had  been  entirely  consumed 
by  the  fire,  and  the  remaining  portion  of 
the  body  was  greatly  charred  and  blackened, 
and  covered  with  a  coating  of  ashes,  which 
seems,  in  a  measure,  to  have  preserved  it  from 
further  consumption.  The  general  outlines  of 
the  face  had  not  been  destroyed,  and,  owing  to 
the  fact  that  a  cloth  around  the  neck  had  been 
saturated  with  blood,  it  had  not  burned,  and  it 
was  discovered  that  the  throat  had  been  cut,  as 
the  witnesses  expressed  it,  from  ear  to  ear.  In 
the  stomach  undigested  eggs  were  found,  and 
it  was  shown  that  Wyant  was  in  the  constant 
habit  of  eating  eggs.  A  bullet  had  passed 
through  the  head  from  left  to  right,  just  above 
the  ears,  and  another  had  apparently  pierced 
the  abdomen.  It  was  thus  made  apparent  that 
a  heinous  crime  had  been  com  mi  ted.  Some- 
body had  evidently  been  killed  by  violence  in- 
flicted by  another.  Who  was  it?  Several  of  the 
neighbors  and  intimate  friends  of  John  Wyant 
swore  positively  that  it  was  he,  and  the  jury  so 
found,  and,  we  think,  rightly.  Some  of  the 
witnesses  recognized  the  body  as  that  of  Wyant 
by  the  peculiar  shape  of  the  head  Aid  face. 
Others  knew  him  by  the  absence  of  a  certain 
tooth  and  by  a  certain  front  tooth  which  stood 
alone.  A  quid  of  tobacco  was  found  between 
the  lip  and  the  teeth  of  the  corpse,  and  one  of 
the  witnesses  testified  that  Wyant  habitually 
held  his  tobacco  in  that  peculiar  manner ;  and 
they  all  agreed  that  the  curly  hair  which  was 
found  unburnt  on  the  back  of  the  head  re- 
sembled that  of  John  Wyant  With  all  of  thia 
evidence  before  them,  the  jury  could  hardly 
have  arrived  at  the  conclusion  that  the  death 
of  John  Wyant  was  not  proven  beyond  any 
reasonable  doubt— A^.  V.  Law  Journal. 
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ABSTRACTS  OF  RECENT  DECISIONS. 
It  has  been  held  by  the  Supreme  Court  of 
Rhode  Island  that  "when  a  seller  falsely  and 
fraudulently  warrants  bonds  to  be  of  a  certain 
value,  and  the  buyer— having  no  knowledge  of, 
nor  any  present  facilities  for  learning,  their 
real  value — relies  solely  on  such  warranty,  the 
rule  of  caveat  emptor  does  not  apply;"  also 
that,  "  a  seller's  false  statement  that  the  stock 
he  is  offering  has  always  paid  a  certain  rate  in 
dividends  is  a  positive  statement  of  a  material 
fact,  on  which  the  buyer  has  a  right  to  rely." 


A  writer  in  a  recent  number  of  the  Green 
Bag  recalls  an  anecdote  of  Justice  Byle,  author 
of  a  famous  work  on  "Bills,"  and  owner  of  a 
famous  horse  named  "Business."  "Mr.  Ser- 
geant Byle's  horse,"  the  note  says,  was  as  dear 
to  him  as  his  practice,  and  he  often  absented 
himself  from  chambers  to  enjoy  its  society.  If 
a  client  happened  -to  call  on  any  of  these  occa- 
sions he  was  gravely  informed  that  Mr.  Ser- 
geant Byle  was  '  away  on  business.1 " 


Dogs  have  been  the  subject  of  many  inter 
esting  law  suits  and  the  tendency  is  in  favor  of 
the  animal.  In  a  recent  case  in  New  York  Su- 
preme Court,  Kings  county,  an  ordinance 
authorizing  a  police  magistrate  to  order  the 
killing  of  a  dog  without  notice  to  the  owner  of 
the  dog  is  held  to  be  void  on  the  ground  that 
it  professes  to^authorize  judgment  without  the 
constitutional  requirement  of  a  judicial  hear- 
ing. The  same  case  declares  that  a  statute 
authorizing  a  Common  Council  to  pass  an 
ordinance  to  regulate  and  license  dogs  confers 
no  power  to  pass  an  Ordinance  to  kill  them. 


The  owner  of  property  on  the  side  of  a 
street  sometimes  suffers  damages  (by  a  grading 
of  the  street),  to  an  extent  amounting  almost 
to  the  destruction  of  his  property.  It  has  fre- 
quently been  held  that  the  first  establishment 
of  a  grade,  even  if  the  street  was  much  lowered 
or  raised,  was  something  which  .the  owner  of 
the  property  must  have  had  in  view  when  the 
property  was  sold  or  dedicated  for  street  pur- 
poses, and  that  damages  caused  by  this  gave 
no  right  to  compensation,  even  if  a  subsequent 
change  of  grade  might  do  so.  But  a  recent 
Missouri  case,  Hickman  vs.  City  of  Kansas,  28 
L.  R.  A.  658,  holds  that  for  the  first  grading,  as 
well  as  for  subsequent  changes  of  grade,  the 
owner  is  entitled  to  compensation  in  case  his 
property  is  damaged.  The  case  is  annotated  by 
reviewing  the  other  authorities  on  this  ques- 
ion. 


The  duties  of  a  public  prosecutor  are  veil 
stated  in  the  following  remarks  by  ex-Judge 
Gunning  S.  Bedford: 

"  Prom  my  experience,  it  seems  to  me  that 
the  duties  of  a  public  prosecutor  are  two- fold. 
His  first  duty  is  to  acquit  the  innocent ;  his 
second  duty  is  to  convict  the  guilty.  It  is  very 
remarkable  the  different  opinions  people  have 
regarding  a  public  prosecutor;  some  regard 
him  as  thirsty  for  blood  of  his  prisoners, 
pressing  and  striving  for  victory  rather  this 
justice;  others  are  of  the  opinion  that  a  public 
prosecutor,  to  be  great,  must  win  every  verdki 
be  it  right  or  wrong,  and  I  regret  to  say  that 
there  have  been  a  few  prosecutors  who  havt 
lived  and  died  under  that  erroneous  impres- 
sion." 


The  decision  holding  the  famous  South  Car- 
olina Dispensary  Law  to  be  unconstitutional  :* 
very  elaborately  reported,  including  the  brief* 
of  counsel,  in  83  L.  R.  A.  410.  The  case  is  en- 
titled McCullough  vs.  Brown.  The  Supreme 
Court  of  South  Carolina  hold  that  what  is 
called  the  police  power  of  the  State,  while  it 
justifies  laws  to  restrict  the  sale  of  intoxicat- 
ing liquors,  or  even  to  prohibit  such  sales 
altogether  in  the  interest  of  the  public  good 
does  not  justify  or  have  any  application  to  the 
Dispensary  law,  because  the  court  holds  th&: 
this  law  does  not  aim  either  to  prohibit  c: 
restrict  such  sales,  but  merely  to  give  a  monop- 
oly of  the  business  to  the  State.  The  power 
of  a  State  to  embark  in  trade  and  commerce  fs 
the  extent  of  buying  and  selling  any  article  fc* 
profit  is  denied,  even  if  there  is  no  express 
provision  of  the  State  cotihtitution  against  it 


That  an  enrolled  bill  on  file  in  the  office  o: 
the  secretary  of  state  must  be  accepted  by  the 
courts  as  a  regularly  enacted  statute  is  declarec 
to  be  the  law  in  the  State  of  Washington.  ~ 
State,  ex  rel.  Reed  vs.  Jones,  23  L.  R-  A-  U 
The  difficulty  in  this  question  and  the  contn- 
diction  and  vacillation  of  the  courts  on  th* 
question  are  shown  in  the  annotation  totbe 
case.  One  line  of  decisions  proceeds  on  *Jx 
theory  that  the  legislature  must  be  presumed 
to  have  done  its  duty,  and  to  have  compile 
with  the  constitution  in  the  passage  of  a  stat- 
ute; the  other,  reaching  an  opposite  conclc 
sion,  is  based  on  the  doctrine  that  the  consr 
tution  must  be  followed,  else  the  statute  wE 
not  be  valid.  The  following  out  of  these  doc- 
trines results,  in  many  decisions,  on  the  o* 
hand  to  the  effect  that  the  courts  cannot  £> 
behind  the  enrolled  bill  to  determine  whether 
it  was  regularly  p  ssed  or  not,  while  oar* 
other  decisions  reach  directly  the  oppose 
conclusion. 
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There  is  a  case  on  its  way  to  the  Supreme 
Court  from  Lucas  County  Common  Pleas, 
which  involves  the  validity  of  the  act  of  the 
General  Assembly,  passed  a  few  years  ago,  pro- 
hibiting the  importation  of  cattle  from  certain 
parts  of  the  South  during  certain  periods  of 
the  year,  as  such  cattle  are  supposed  to  be  in- 
fected with  the  germs  of  a  disease  known  as 
the  "  Texas  fever."  A  similar  law  was  enacted 
in  Missouri,  but  the  Supreme  Court  of  that 
state  held  it  to  be  illegal  as  in  contravention  of 
the  Inter-State  Commerce  Act.  That  point  was 
urged  and  argued  in  the  case  first  mentioned, 
but  the  court  sustained  the  Ohio  law,  as  being 
within  the  power  delegated  to  the  state  for 
reasonable  police  regulation. 


OUT  OF  PRINT. 

The  Ohio  Local  and  Special  Laws,  passed 
by  the  General  Assembly  in  1893,  were  issued 
in  but  a  small  edition  by  the  State,  and  no 
copies  were  distributed  to  members  of  the  bar. 
Being  state  printers,  fortunately  for  the  law- 
yers, we  saved  the  plates,  and  have  issued 
an  edition  as  a  personal  venture.  No  libra- 
ry is  complete  without  a  copy.  Three  dollars 
gets  one  of  these  Laws  and  the  Ohio  Legal 
News  for  one  year.  The  edition  will  soon  be 
exhausted.    Subscribe  now. 


Injunctions  in  behalf  of  the  American,  Wells- 
Pargo,  United  States,  and  Adams  Express 
Companies  and  the  Western  Union  Telegraph 
Company,  issued  by  the  United  States  Court, 
at  Cincinnati,  have  been  served  upon  county 
auditors  throughout  the  State,  restraining  them 
from  proceeding  under  the  Nichols  tax  law. 
The  action  proceeds,  it  is  inferred,  upon  the 
strength  of  Judge  Taft's  decision,  holding  that 
law  to  be  unconstitutional.  Our  Supreme 
Court,  as  is  well  known,  takes  another  view 
of  the  case  and  has  declared  the  law  to  be  con- 
stitutional. It  now  remains  for  the  United 
States  Supreme  Court  to  say  which  oV  these 
decisions  is  correct.  The  case  belongs  to  the 
class  in  which  the  United  States  Circuit,  or 
Supreme  Court,  is  not  bound  by  the  construc- 
tion or  decision  of  the  State  Court  relative  to 
a  statute  of  the  State,  and  as  it  may,  under  the 
rules  of  practice  in  the  United  States  Court, 
be  taken  directly  to  the  Supreme  Court  from 
the  United  States  Circuit,  it  is  hoped  that  the 
important  questions  involved  may  be  finally 
adjudicated  at  an  early  date. 
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The  Liquor  Dealers'  Protective  Association 
and  two  or  three  retail  dealers  in  tangle-foot, 
individually,  are  defendants  in  a  novel  suit 
commenced  quite  recently  in  the  Lucas  County 
Common  Pleas  Court.  It  will  present  all  the 
phases,  moral  and  otherwise,  from  brewer  to 
drunkard  and  injured  wife,  in  addition  to  its 
legal  aspects.  The  facts,  as  tEey  appear  in  the; 
petition,  are  that  the  plaintiff  was  at  one  time 
an  habitual  drunkard;  his  wife  notified  certain 
saloon  keepers  to  refrain  from  selling  him 
liquor;  subsequently  she  brought  suit  against 
one  of  them,  who  is  also  defendant  in  the  pres- 
ent action,  for  damages  sustained  by  reason  of 
his  disregarding  such  notice.  In  the  mean- 
time, it  would  seem,  the  husband  braced  up 
enough  to  secure  employment  in  a  brewery 
(we  are  not  certain  just  how  much  that  means) 
at  $50  per  month.  It  was  then,  the  petition  in- 
dicates, that  the  liquor  dealers'  association  be- 
gan to  "protect"  itself  and  avenge  the  wrongs 
which  one  of  its  members  had  suffered  at  the 
hands  of  the  woman  who  was  trying  to  rescue 
a  drunken  husband.  The  notice  she  had  served 
on  the  saloon  keeper,  protected,  by  the  way, 
from  publication  by  statute,  was  published  in 
printed  form  and  verbally,  and  the  liquor  deal- 
ers' association  threatened  to  boycott  the  brew- 
ery unless  the  unfortunate  man  was  discharged. 
The  result  is  that  he  has  lost  his  position*  and 
now  brings  suit  for  $5,000  damages. 


annually  by  unjust  burdens  and  unfair  inequal- 
ities that  could  be  easily  leveled,  if  it  were  not 
for  unwise  restraints  of  an  out  of  date  funda- 
mental law.  It  is  hoped  that  the  example  of 
the  State  of  New  York  may  be  contagions, 
and  that  our  people  may  soon  become  awake 
to  their  own  interests  in  this  important  matter. 
The  bar  of  the  State  will  be  a  very  potent  fac- 
tor in,  securing  the  needed  revision  of  the  in- 
strument. 

The  New  York  convention*  recommends  a 
constitutional  provision  that  all  appointments 
and  promotions  in   the  civil  service  of  the 
State  are  to  be  based  upon  meri£,  and  ascer- 
tained, so  far  as  possible,  by  competitive  ex- 
amination.     In  this  recommendation   all  the 
Republican  members  and  a  majority  of  the 
Democratic  members  United.    The  recent  scan- 
i  dais  in  the  public  service  of  New  York  are 
|  likely  to  lead  the  voters  to  the  adoption  of 
,  what  seems  to  be  the  only  preventive  of  their 
recurrence. 

The  constitution  devised  by  the  convention 
will  be  approved  or  rejected  by  the  people  at 
the  next  election,  and  it  is  quite  possible  that 
more  important  results  depend  upon  the  fate 
of  the  constitution  than  upon  that  of  any  or 
all  of  the  candidates. 


•  The  New  York  conyentlon  for  revision  of 
the  constitution  has  finished  its  work  and  has 
issued  an  address  to  the  voters  of  the  State, 
commeuding  the  product  of  its  labor  to  their 
consideration. 

Mosrof  the  amendments,  thirty-one  in  num- 
ber, submitted  to  the  vote-s  for  ratification  of 
rejection,  bear  upon  issues  pertinent  onjy  to 
local  affairs,  but  there  are*  othera  that  prescribe 
for  diseased  conditions  that  exist  elsewhere 
than  in  the  Empire  State.  Were  it  certain 
that  a  constitutional  convention  for  Ohio 
would  act  as  wisely  as  that  of  *  New  York,  it 
might  be  well  to  hasten;  the  time  of  its  as- 
sembling. 

It  is  a  fact  well  known  to  all  wlio  have  given 
the  matter  any  thought,  that  the  constitution 
of  Ohio  is  a  back  number.  Civilization  has 
advanced  greatly  within  the  past  forty  years, 
and  new  conditions  have  arisen,  not  contem- 
plated by  its  framers,  to  which  the  cOn  ttitntion 
is  now  either  inapplicable,  or  with  which  its 
provisions  are  out  of  harmony.  By  our  system 
of  tax  levy,  and  in  many  other  respects,  the 
people  are  allowing  themselves  to  be  injured 


ARE  STRIKES  LEGAL? 

The  United  States  Court  of  Appeals  has  ren- 
dered a  decision  in  the  Northern  Pacific  injunx-- 
tion  case,  which  in  part  reverses  the  famous 
anti-  trike  order  of  Judge  Jenkins*  and  in  part 
sustains  it  That  part  of  the  injunction  which 
restrained  the  employes  of  the  road  from  strik- 
ing, or,  in  the  language  of  the  injunction  "from 
so  quitting  the  service  of  the  said  receivers. 
with  or  without  notice,  as  to  cripple  the  prop- 
erty or  prevent  or  hinder  the  operation  of  the 
road,"  the  Court  of  Appeals  declares  was  a  vio- 
lation of  the  rights  of  the  employes,  who  could 
not  legally  be  restrained  f  *om  leaving  the  em- 
ploy of  the  receivers  and  the  company,  when 
they  saw  fit  to  do  so,  whether  they  quit  in  a 
body  or  individually.  That  part  of  the  injunc- 
tion which  restrained  the  employes  from  enter- 
ing into  a  combination  or  conspiracy  to  quit 
with  intention  of  crippling  the  property  or 
preventing  the  operation  of  the  load  is  sus- 
tained. On  the  whole  the  decision,  which  was 
read  by  Justice  Hiirlan,  who  presided  over  the 
court,  is  a  clear  recognition  of  the  rijrht  of  the 
employes  to  strike. 

The  decision  says  that  the  injunction  against 
employes  quitting  so  as  to  cripple  the  property 
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or  prevent  or  hinder  the  operation  of  the 
road  was  equivalent  to  a  command  of  the  court 
that  they  should  remain  in  the  active  employ- 
ment of  the  receivers  an<}  perform  the  service 
Appropriate  to  their  Respective  positions,  until 
they  could  quit- without  crippling  the  road 
The  time  when,  they  could  quit  was  uot  indi- 
cated by  the  order  of  the  court. 

No  attempt  was  made,  to  lay  down  a  rule  ap- 
plicable'to  every  case. that  may  arise  between 
employer  and  employe;  but,  while  an  employe 
who  quits  without  cause  and  in  violation,  of  an 
express  contract  to  serve  lor  a  statejl  time^ 
would  be  guilty  of  a  wrong  a  court  of  equity 
could  not  properly  by  injunction  pirvent  one 
individual  from  quitting  the  personal' service 
of  another.  , 

It  would  be  an  .  invasion  of  one's-  natural 
liberty  to  compel  him  to  work  for  or  remain 
in  the  personal  servict  of  another.  One  who 
is  placed  in  such  restraint  is  in  a  conditiouof 
involuntary  servitude— a  condition  which  the 
supreme  law  of  the  land  declares  shall  not  ex- 
ist anywhere '  within  the  jurisdiction  of  the 
United  States. 


ting  the  road.  Justice  Harlan- said:  "The 
general  inhibition  upon  combinations  and 
conspiracies  formed  with  the  object  and  intent 
of  crippling  the  property  and  embarrassing 
the  operations  of  the  road,  must  be  construed 
as  referring  to  acts  of  violence, -intimidation 
and  Wrong. 

We  do  not  interpret  the  words  last  above 
quoted  as  embracing  the  case  of  employes  who, 
being  dissatisfied  with  the  proposed  reduction 
of  their  wages,  merely  withdraw  on  that  ac- 
count, singly  or  by  concerted  action,  from  the 
service  ol  the  receivers,  using  neither  force, 
threats,  persecution  nor  intimidation  toward 
employes  who  do  not  join  them,  nor  any  device 
to  molest,  hinder,  diarm  or  interfere  with 
oth.  rs  who  take  or  desire  to  take  their  places. 

1  tie  employes  having  taken  service,  first  with 
the  ootnpany,  and  afterwards  with  the  receivers, 
under  a  general  conti act  of  employment  which 
did  not  limit  the  exercise  of  toe  right  to  quit 
the  service,  their  peaceful  co-operation,  as  the 
result  of  friendly  argument,  persuasion  or. 
conference  among  themselves,  in  asserting. the 
right  of  each  and  all  to  refuse  further  service 


The  decisiou  then  discusses  whether  the  fact  !  under  a  schedule  of  reduced  wages,  would  not 


that  the  property  involved  was  a  railway,  with 
public  duties  to  perform,  gave  the  court 'the 
j  ight'  to  restrain  the  men  from  quitting.  The 
receivers,  the  decision  declares,  had  the  right 
to  make  a  new  schedule  x>f  wages  and  offer  it 
to  the  men  with  the  alternative  of  accepting  it 
or  quitting  the  service.  The  men  had  the  right 
to  accept  or  refuse  and  to  quit  if  they  were  not 
willing  to  work  for  less  wages.  The -court 
should  have  eliminated  the  words'"  and  from 
so  quitting  the  service  of  the  said 'receivers, 
with  or  without  notice,  as. to  cripple  the  prop- 
erty or  prevent  or  hinder  the  operation  of  the 
road."    ■       •       . 

But  as  to  combining  and  conspiring  to  quit, 
with  or  without- notice,  the  service  os  said  re- 
ceivers with  the  object  and  intent  of  crip- 
pling the  property  in  their  custody  or  em- 
barrassing the,  operation  of  the  road,  the 
court  sustained  the  injection,  and  held  that 
there  was  ^distinction  between  simply  quitting 
the  services  of  a  road  6ti  account  of  a  reduc- 
tion of  wages,  and  a  conspiracy  among  dissat- 
isfied employes  and  others  co-operating  with 
them  such  as,  would  physically  disable  and 
render  unfit  for  nse  the  cars  aud  other  property 
in  the  hands  of  the  receivers,  and  .by  lorce, 
threats,  and  intimidation  used  against  em- 
ployes remaining  in  the  service,  and  against 
those  desiring  to  take  the  p.acesof  those  quit- 
ting, would  prevent  the  receivers  from  opera- 


have  been  illegal  or  criminal;  although  'they-- 
may  have  so  acted  in  the  firm  l>elief  and  expec- 
tation that  a  simultaneous  quilting  without-- 
notice  would  temporarily  inconvenience  the 
receivers  and  the  public.  If  in  good  faith  and 
peaceably  they  exercise- their  right  of  quitting 
the  service,  intending  thereby  only  to  better 
their  condition  by  securing  euch  wages  as 
they  deem  just;  "but  not  to  injure  or  interfere 
with  the  free  action  of 'others,  they  can  not  be 
legally  charged  with  any  loss,  to  the  trust  prop* 
erty  resulting  from  their  cessation  of  work  in 
consequence  of  the  refusal  of  the  receivers  to 
ac  ede  to  the  terms  upon  which,  they  wejre 
willing  to  remain  lu  the  service. 

Such  a  loss,  under  the  .circumstances  stated, 
would  be  incidental  to  the  situation  and  could 
dot  be  attributed  to  employes  exercising  lawful 
rights  in  orderly  ways,  or  to  the  receivers  ftho,  . 
in  good  faith  and  in  fidelity  to  their  trust,  de- 
clared a  reduction  of  wages  and  thereby  caused 
dissatisfaction  among  employes  and  their  with- 
drawal from  service." 

The  justice  also  found  fault  with  Judge  Jen- 
kins'  definition  of  a  strike.  The  definition  was 
"a  combined  effort  among  workmen  to  compel 
the  master  to  the  concession  -  of  a  certain  de- 
mand, or  preventing  the-  conduct  Of  his  busi- 
ness." This  definition  fend  the  injunction,  the 
court  holds,  were  not  sufficiently  specific  in 
respect  to  strikes.    The  court  was  not  prepared 
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to  sustain  the  view  that  strikes  are  necessarily 
illegal  or  criminal. 

The  decision  of  Jndge  Ricks  in  the  Ann 
Arbor  case,  the  court  held,  not  that  employes 
had  no  right  to  strike,  but  that  they  had  no 
right  to  abandon  a  train  at  an  out  of  the  way 
place  on  the  line  of  railroad,  and  leave  it  so  as 
to  jeopardize  the  property  of  the  employer,  or 
the  lives  or  interests  of  innocent  people. 

This  decision  has  been  recently  sustained 
by  the  United  States  Circuit  Court  of  Appeals 
at  Cincinnati,  Ohio,  the  opinion  being  rendered 
by  Judge  Severance,  of  the  Western  division  of 
Michigan.  Associated  with  him  were  Judge 
Berton  of  the  United  States  Circuit  Court  of 
Appeals  and  Judge  Sage  of  the  Southern  dis- 
trict of  Ohio. 


COUNSEL  AND  CLIENT. 

In  a  state  of  barbarism  every  man's  hand  is- 
against  his  neighbor,  and  personal  advantage 
sets  the  only  limit  to  his  privileges  and  his 
duties.  With  the  first  gleam  of  civilization 
these  privileges  are  circumscribed  by  his  duty 
toward  others,  from  which  no  individual  is  en- 
tirely free.  In  such  a  society  what,  then,  may 
a  lawyer  do  in  behall  of  his  client  without  in- 
fringing his  duty  to  the  public,  and  without 
regard  to  the  inherent  justice  of  his  cause? 
This  is  a  question  oft  mooted,  both  by  the 
profession  and  the  laity,  and  the  extremes  are 
wide  apart.  Memorable  on  the  one  hand  are 
Lord  Brougham's  h  >t  words  uttered  in  the  de- 
fense of  Queen  Caroline,  the  unhappy  wife  of 
George  IV. :  "  An  advocate  in  the  discharge 
of  his  duty  knows  but  one  person,  and  that 
person  is  his  client  To  save  his  client  by  all 
means  and  expedients  and  at  all  hazards  and 
costs  to  other  persons—and  among  them  him- 
self—is his  first  and  only  duty;  and  in  per- 
forming that  duty  he  must  not  regard  the 
alarms,  the  torments,  the  destruction  he  may 
bring  upon  others.  Separating  the  duty  of 
the  patriot  from  that  of  the  advocate,  he  must 
go  on,  reckless  of  consequences,  though  it 
should  be  his  unhappy  lot  to  involve  his 
country  in  confusion."  These  words  sl-ow 
zeal  but  no  discretioL  ;  they  are  commanding, 
but  not  convincing.  All  society  is  founded  on 
the  theory,  at  least,  of  the  greatest  good  to 
the  greatest  number,  and  such  a  code  as  this 
is  utterly  subversive  of  this  fundamental  prin- 
ciple. In  criminal  trials,  especially,  too  often 
the  prosecution  seeks  to  secure  a  conviction 
by  any  means,  and  the  defense,  we  may  as- 
sume, usually  stops  at  nothing  to- escape  the 


penalty  of  wrong-doing.  If  the  public  be 
aroused  to  participation  and  clamor  in  favor 
of  one  or  the  other,  the  advocate  may  dec 
himself  unduly  swerved,  and  may  seek  to 
gratify  such  public  sentiment  to  the  detriment 
of  public  justice.  Cases  involving  the  free- 
dom of  the  life  of  the  accused  demand  in  the 
lawyer  a  far-seeing  discrimination  and  an  all- 
inclusive  view.  He  may  be  required  to  fact 
the  indignation  of  a  frowning  but  unthiukic*: 
community,  and  to  maintain  his  integrity  a: 
the  sacrifice  ol  popularity  or  ambitions.  Cta 
the  other  hand,  his  recreance  to  duty  may  en- 
tail the  most  unfortunate  results.  A  crime  is 
committed  which  justly  outrages  public  senti- 
ment, and  through  sharp  practice  or  corrupt 
methods  the  perpetrator  goes  unpunished. 
his  ireedom  from  restraint,  even  his  existence, 
involves  the  peace-loving  portion  of  the  com- 
munity in  constant  apprehension ;  then  indig 
nation  bursts  all  bounds;  the  law's  delays  and 
loopholes  are  made  the  excuse  lor  dt  fiance  o: 
all  law,  and  property  and  life  pay  the  penalty 
of  one  man's  overzeal  in  behalf  of  a  worthies 
client 

Opposite   to  Lord  Brougham's   position  is 
that  of  Sir  Matthew  Hale,  who  in  his  ear.j 
practice  would  never  accept  a  seemingly  ca 
just  cause.     But  in  after  life  he  was  convinced 
that  in  this  he  had  in  a  measure  erred,  for  be 
felt  that  no  one  can   so  thoroughly  know  i 
case  as  to  be  entitled  to  a  final  opinion  on  r^ 
merits  until  all  the  facts  ate  thoioughlv  pre- 
sented.    In  every  life  questions  of  moral  tin*; 
arise   for  daily  settlement;    paths   constant- 
diverge,   and  the  safe  one  must   hourly  an< 
anew    be    chosen.      There    is     uo    uni versa 
standard;    each  conscience  must  settle  sow 
things  for  itself  unaided  but  by  an   enlight- 
ened   understanding.    One    thing    positively 
however,  a  lawyer  may  never  do  for  his  dies: 
— what  the  common  conscience  of  mankisi 
would  forbid  that  client  to  do  for  himse>'. 
He    may    not    espouse    the    cause    of   ace 
who    seeks    to    perpetrate  a  wrong  throqga 
some  chance  advantage  the  law  may  nappe? 
to  afford  him.    But  not  often,  if  ever,  need* 
lawyer  decline  to  undertake  the  defense  of  \be 
accused.    To  undertake  his  defense,  however 
is  not  to  decide  to  make  every  conceivable 
effort    to    save    him    from    conviction ;    tfut 
might  include,  at  last  resort,  the  purchase  cf 
perjured  testimony  in  his  behalf,  which  evea 
the  most  hardened  might  resort  to,  but  wool: 
hardly  seek  to  justify.     But  to  secure  to  h:= 
those    advantages    and  saleguards  which  the 
law,  in  mercy,  offers  him,  is  permissible  t*i 
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just.  If  more  than  this  be  expected  or  re- 
quired, but  one  honest  course  is  open — to  de- 
cline peremptorily  the  proffered  employment 
and  forego  the  longed-for  fee.  Honest  men 
decline  opportunities  for  dishonest  gain  in 
every  walk  in  life.  However,  by  declining  to 
espouse  a  cause  because  there  -  seems  to  be 
ground  for  believing  the  party  guilty,  the 
lawyer  would  usurp  the  function  of  both 
judge  and  jury.  The  Courts  appoint  attor- 
neys for  accused  persons  in  extremity,  and 
where  the  issue  is  life  or  death,  counsel  thus 
appointed  cannot  refuse  the  trust,  so  jealous 
is  the  law  of  the  security  of  its  subjects,  and 
so.  averse  to  judgment  against  anyone  un- 
heard'. Sydney  Smith  justifies  the  acceptance 
of  any  ordinary  case  that  offers,  on  the  ground 
that  truth  is  best  arrived  at  by  the  earnest  ef- 
forts of  opposing  advocates,  and  this  proposi* 
tion  is  no  doubt  true  enough  if  the  contest- 
ants use  only  legitimate  weapons.— American 
Journal  of  Politics. 


It  has  been  decided  by  the.  Supreme  Court 
of  Oklahoma  that  the  Probate  Courts  of  that 
salubrious  divorce  climate  have  no  power  to 
untie  matrimonial  knots.  The  complications 
and  wretchedness  to  follow  are  suggested  in 
the  following  from  the  Wichita  Mirror: 

"  The  Supreme  Court  of  Oklahoma  has  by  a 
late  decision  put  about  five  hundred  former 
litigants  of  her  territory  in  a  miserable  stew 
bv  denying  the  power  ot  the  Probate  Court  of 
the  territory  to  grant  a  divorce.  Restless 
married  folks  from  Maine  to  Georgia  and  from 
Long  Island  to  San  Francisco,  who  have 
crossed  lakes,  river.>,  mountains  and  plains,  to 
enjoy  the  luxury  of  Oklahoma's  generous 
divorce  law's,  and  luive  in  silent  confidence 
gone  into  her  Prob  te  Courts  and  carried 
away,  without  great  publicity,  the  much  cov- 
eted decree  of  divorce  and  have  slept  and 
probably  married  again  in  fancied  security, 
now  awake  to  find  the  gaping  wounds  of  the 
old  discontent  torn  asunder  again  by  the 
thoughtlessness  of  the  Supreme  Judges  who 
now  hold  that  the  decree  is  a.  worthless-rem- 
iniscence of  foieign  folly.  The  consequences 
of  this  decision  can  scarcely  be  measured,  as 
these  litigants  are  scattered  all  over  the  States 
of  the  Union.  It  is  but  another  result  of  reck- 
less legislation,  ladened  with  disaster." 


It  is  reported  that  in  a  recent  examination 
of  applicants  for  admission  to  the  Bar  of  Ohio, 
the  following  question  was  put  to  one  of  the 
candidates : 

What  is  bigamy?  Answer  (given  verbatim 
et  literatim):  "A  pretend  marag  by  man  or 
woman  to  one  of  the  opposite  sect,  having  at 
the  time  a  living  companion." 


SUPREME  COURT. 

A  case  of  unusual  interest  was  handed  down 
by  the  Supreme  Court  this  week  testing  the 
constitutionality  of  the  law  creating  an  in- 
solvency court  in  Hamilton  county,  passed  by 
the  legislature  last  winter.  The  style  of  the 
case  was,  Ohio  on  the  relation  of  Henry  T.  Fay 
v.  R.  M.  Archibald,  sheriff  of  Hamilton  county. 
Through  a  seemingly  defect  in  the  law  it  pro- 
vides for  the  election  of  an  insolvency  judge 
on  the  first  Tuesday  after  the  first  Monday  in 
Api  il.  The  sheriff  declined  to  issue  a  procla- 
mation for  the  election  and  mandamus  pro- 
ceedings were  instituted  to  compel  him  to 
perform  this  duty.  A  demurrer  was  filed  and 
the  act  is  incidentally  attacked,  it  being  claimed 
that  the  proposed  Court  will  assume  powers 
vested  in  the  Probate  Court  Of  course,  it 
would  create  an  expense  of  probably  $15,600  in 
Hamilton  county  to  carry  on  this  special  elec- 
tion. The  Supreme  Court  held  the  law  to  be 
.valid,  with  the  exception  of  Judge  Dickman, 
The  case  will  be  reported,  but  as  usual  no 
syllabus  of  opinion  was  handed  down  at  the 
time. 

A  case  of  interest  was  argued  in  the  Supreme 
Court  last  week  by  attorney  Mack,  of  Cincin- 
nati, under  the  style  of  Jacob  Weller  v.  The 
State  of  Ohio,  on  a  motion  for  leave  to  file  a 
petition  in  error.  Weller  was  convicted  of 
selling  adulterated  vinegar  and  fined.  The 
case  has  been  fought  stubbornly  in  the  courts 
below  and  the  outcome  will  be  watched  with 
interest.  He  was  indicted  for  using  certain 
chemicals,  during  the  broiling  process,  by 
which  he  gave  the  vinegar  a  "  Roman  ish  color." 
The  motion  was  allowed. 

Canal  Commissioner  Rownd  has  addressed 
a  letter  to  Attorney-General  Richards  re- 
questing him  that  he  bring  suit  against  John 
Schenck  who  owns  land  abutting  the  Scioto 
river  It  is  claimed  that  he  has  been  encroach- 
ing on  the  river  channel.  The  maps  of  the 
city  show  the  same  boundary  as  that  of  the 
Canal  Commission.  In  1828  the  state  built  a 
dam  and  appropriated  the  channel.  Since 
then,  the  State  Canal  Commission  claim  it  is  a 
part  of  the  board  of  public  works.  Twenty- 
two  other  property  owners  also  a.  e  interested 
in  the  suit    No  doubt  other  suits  will  follow. 

New  Cases  Filed. 
4204.  Chas.  W.  Babb  et  al.  v.  the  City  of 
Cincinnati.  Error  to  the  Circuit  Court  of  Ham- 
ilton county.  M.  W.  Conway,  Cincinnati,  for 
plaintiff,  and  Porter  &  Rendigs  and  W.  E. 
Brooks,  Cincinnati,  for  defendant 
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4205.  John  W.  Smith,  guardian,  v.  Geo.  W. 
Carver  et  al.  Error  to  the  Circuit  Court  of 
Miami  county.  W.  B.  McKinney,  Troy,  for 
plaintiff,  and  H.  H.  Williams,  Troy,  for  de- 
fendant. 

4206.  The  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  R'y  Co.  v.  John  V.  Newton.  Error  to 
Circuit  Court  of  Hancock  County. 

4207.  Village  of  Tippecanoe  vs.  John  W.  Un- 
derwood. Error  to  the  Circuit  Court  of  Mi- 
ami county. 

4203.     Peter  J.  Cory  v.  Abram  Sharp.   Error 

to  the  Circuit  Court  of  Fayette  county.     D.  I. 

Worthington,   H.   M.    Daugherty    and    A.    R. 

,  Creamer,  Washington  C.  H.f  for  plaintiff,  and  J. 

W.  Mooner,  Columbus,  for  defendant 

4209.  The  Missionary iSociety  of  the  M.  E. 
Church  v.  Heman  Ely  at  al.  Error  to  the  Cir- 
cuit Court  of  Lorain  county.  C.  E.  Peunewell 
and  Webber  &  St  roup,  Elyria,  O.,  for  plaintiffs. 
Boynton  &  Horr  .-and  E.  G.  Johnson,  for  de- 
fendants. 

4210.  Mary  L.  Reynolds  v  .  Isaac  Walker. 
Error  co  the  Circuit  Court  of  Morrow  county. 
Mitchell  &  Bruce,  Mt.  Gilead,  for  plaintiff; 
•Olds  &  Olds,  Mt  Gilead,  O.,  for  defendant 

4211.  Charles  A.  Long  v.  Charles  C.  M in- 
ner. Error  to  the  Circuit  Court  of  Muskin- 
gum county.  Winn  &  O'Neal  Zanesville,  for 
plaintiff;  W.  H.  Ball  and  J.  T.  Crew,  Zanesville, 
for  defendant. 

4212.  The  Wheeling  &  Lake  Erie  R'y  Co. 
v.  Jacob  Rebman.  Error  to  the  Circuit  Court 
of  Medina  county.  Swayne,  Swayue  &  Hayes, 
Toledo,  counsel  for  plaintiff.  I 

4213.  Jacob  Hammel  v.  Thos.  W.  Palmer; 
and  Margaret  H.  Anthony.  Error  to  the  Cir- ; 
cuit  Court  of  Huron  county.  T.  H.  Kellogg  | 
and  Stewart  &  Row  ey,  Norwalk,  for  plaintiff,  j 
J.  K.  Hamilton  for  defendants. 

4214.  Wra.  McFarlin  et  al.  v.  The  Paines- 
ville  National  Bank,  The  King  Varnish  Co.  and 
the  Citizens'  Savings  and  Loan  Association  of 
Akron,  O.,  et  al.  Error  to  the  Circuit  Court  of 
Summit  county.  Chas.  Biird,  W.  H.  Upson 
and  D.  L.  Marvin,  Akron,  for  plaintiffs;  Oviatt, 
Allen  &  Cobbs,  Marvin,  Sadler  &  Atterholt. 
Green,  Grant  &  Sieber,  Kohler  &  Musser,  G. 
M.  Anderson,  Chas.  Baird  and  E.  F.  Voris, 
Akron,  for  defendants. 

4215.  The  Citizens'  Savings  &  Loan  Asso- 
ciation of  Akron,  O.,  v.  William  Taylor  Son  & 
Co.  et  al.  Error  to  the  Circuit  Court  of  Sum- 
mit county.  Baird  &  Voris,  for  plaintiff,  Ak: 
ron;  Caskey  &  Callahan,  Oviatt,  Allen  and 
Cobbs,  Akron,  for  defendants. 


4216.  Katherine  Keyle  et  at  v.  Henry 
Feuchter  and  Henry  Feuchter,  Administrator. 
Error  to  the  Circuit  Court  of  Summit  county. 
Baird  &  Voris,  Akron,  for  plaintiffs;  N.  D.  Tib- 
bals,  Green,  Grant  &  Seiber,  Akron,  for  de- 
fendants. 

4217.  William  Peter  v.  The  Union  Manu- 
facturing Co.  et  al.  Error  to  the  Circuit  Court 
of  Lucas  county.  Kinney  &  Newton,  Toledo, 
for  plaintiff. 

4218.  Jacob  Brubaker  v.  D.  F.  Brubaker. 
Assignee,  etc.  Error  to  the  Circuit  Court  of 
Ashland  county.  Byron  Stilwell,  Ashland,  for 
plaintiff;  H.  A.  Mykrantz,  Geo.  A.  Nicol,  C  J 
Kenney  and  Campbell  &  Semple,  for  defend- 
ant. 

4219.  Benjamin  F.  Johnson  and  Klnier  John- 
son .  v.  The  Village  of  Ashland,  Ohio.  Error 
to  the  Circuit  Court  of  Ashland  county.  Geo 
B.  Smith.  Ashland,  and  Byron  Stilwell,  Ash- 
land, for  plaintiffs.  Defendant's  attorneys  not 
given. 

4220.  Mary  Loretta  Martin  and  Elizabeth 
Martin  V.  Edmund  Martin.  Error  to  the  Cir- 
cuit Court  of  Brown  county.  D.  C  Keller  an-i 
Loudon  &  Waters,  Cincinnati,  for  plaintiffs;  G 
Bambach  &  Son,  Georgetown,  for  defendant 

4221.  George  L.  Converse  v.  •Henry  J 
Booth  and  Thomas  J.  Keating.  Error  to  tbe 
Circuit  Court  of  Franklin  county.  L.J.  Critch- 
field,  Columbus,  for  plaintiff. 

The  State  of  Ohio  ou  the  relation  c* 

A.  C.  Robeson  v.  Henry  C.  Jacobi,  Sheriff  o: 
Oarke  county,  Ohio.  Motion  for  a  writ  or 
Mandamus.  ! 

Supreme  Court  Decisions.  ! 

Tuesday,  October  2.  \ 

2404.     Simon  Obermayer  v.  B.  H.  Lindemaci 

Hamilton  County.    Judgment  affirmed. 

ElizabtthC.  Estabrobk  v.  J.  C.  Royr- 


2828. 

guardian,  etc.      Shelby  County.       Dismiss 

for  failure  in  service. 
3539.    Charles  H.  Schrader  et  al.  v.  the  State  c 

Ohio.  Monroe  Comity.  Affirmed  on  aut horr- 

of  Calvin  vs.  State,  12  O.  S.  60. 
3795.     Anna    Davis,    administratrix,    v.     71: 

Cleveland,    Lorain    &    Wheeling    Railre* 

Company.     Belmont  County.     Affirmed. 
3712.    The  C,  H.  &  D.  Railroad  Company  * 

Daniel  W.  Struble.  Wood  County.  Judging 

affirmed. 
C.   E.   Kelly  et  al.  v.    W.    H.    Briggs    et   i. 

Union  County.    Judgment  affirmed. 
Emile  Kahn  et  al  v.  H.  J.  Reedy,  etc.       Hsr 

ilton  County.     Dismissed  bv  consent. 
The  T.   &    O*  C.  Railroad  Company  v.  Jair^ 

O.  Fowler  et  al.  Delaware  County.  Dismiss: 

by  consent. 
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comieni*  state  aud  federal  jurismctioi. 


Creditor's  Salt  on  Jndfmeat  of  State  -Court— Estoppel 
,    -Cencealmtat  of  Conveyance  by  Debtor. 

(United  States  Circuit  Court,  N  D.  Iowa,  June,  1894.) 

Bacon  et  ai,.  against  A.  W.  Harris  et  ai*. 
Suit  to  set  aside  certain  bills  ot  sale  as  being 
void  against  creditors.  Park  &  Odell  for 
complainants;  O.J.  Clark  &  Swan,  Lawrence 
&  Swan  for  defendants. 

Shiras,  District  Judge.— The  facts  in  this 
case,  as  gathered  Irom  the  evidence,  appear  to 
be  as  follows:.  At  and  previous  to  the  year 
1886,  A.  W.  Harris  was  engaged  in  the  business 
of  buying  and  shipping  grain  at  Manley,  Iowa, 
and  subsequently  at  Sibley,  and  other  points  in 
northwestern  Iowa.  In  1880  he  associated 
with  himself  a  partner  named  Kunsdon,  and 
the  business  was  conducted  under  the  firm 
name  of  Harris,  Kunsdon  &  Co.  until  in  April, 
1889,  when  Harris  bought  out  the  interest  of 
Kuusdon  in  the  firm,  and  in  the  same  month 
he  admitted  as  partners  J.  W.  Orde  and  R.  A. 
Harbord,  who  were  then  the  cashier  and  presi- 
dent of  the  Sib  ey  Exchange  Bank,  the  business 
being  done  under  the  firm  n  me  of  A.  W.  Har- 
ris &  Co.  until  the  spring  of  1891,  when. said 
Orde  and  Harbord  withdrew  from  the  firm, 
the  business  thereafter  being  conducted  by  A. 
W;  Harris,  under- the  name  of  A.  W.  Harris  & 
Zo,,, until  April  6,  1893uwhen  he  failed  and  sus- 
pended business,  having  at  the  time  elevators 
>r  warehouses  at  Sibley,  Archer  Grove  and 
Ocheyedan,  in  Iowa.  During  this  time,  the 
:6niplainants,  who  were  commission  mer- 
chants, residing  at  Milwaukee,  Wis.,  had  from 
.ime  to  time  advanced  money  to  said  Harris 
ind  his  partners  to  be  used  by  them  in  thepur- 
;hase  of  grain;  and  on  the  sixth  day  of  April, 
1893,  when  Harris  finally  suspended,  ihen;  was 
lue  to  complainants  from  him  the  sum  of 
£.617.87,  for  which  amount  Harris  confessed 
udgment  in  favor  of  complainants  in  the  f)is- 
rict  Court  of  Osceola  county,  Iowa,  under  the 
late  of  May  12,  1893,  in  accordance,  w.th  the 
>royisions  ot  the  Code  of  Iowa,  and,  judgment 
laving  been  duly  entered  up,  execution  therein 
vas  issued  to  the  sheriff. of  Osceola  county, 
md  by  him  returned  unsatisfied.  It  further 
ppears  that  the  Sibley  Exchange  Bank  w;s 
nerged  into  the  Northwestern  State  Bank  of 
>rbley  at  some  time  prior  to  April,  1891,  the 
xact  date  not  appearing  in  the  evidence ;  and 
>ri  the  6th  day, of  April,  1893,  said  bank  sus- 
pended payment,  and  made  an  assignment  of 
ts  property  to  H.  E.  Thayer.  On  the  11th 
ay  of  April,  1893,  the  Attorney  General  of  the 
>tate  of  Iowa  filed  a  petition  in  the  name*  of 
he  State,  again  t  paid  bank,  in  the  District 
"ourt  of  Oseeola  county,  asking  the  appoint-. 
aent  of  a  receiver  to  take  charge  of  the  prop- 
rty  of  the  bank,  and  wind  up  its  affairs;  and 
n  the  18th  day  of  Apr  1  an  order  was  entered 
ppointingH.  fe.  Thayef  a  receiver,  and  author- 
sing  him  to  take'  possession  of  the  assets  of 
*id  bank.  It  further  appears  that,  about  the 
me  J.  W.  Orde  and  R.  A  Harbord  withdrew 
om  the  firm  of  A.  W.  Harris-&  Co.— that  is  to 
iy,  in  the  month  of  April,  1891— A.  W.  Harris 


executed  and  delivered  to  the  Northwestern 
State  Bank  of  Sibley  a  bill  of  sale,  in  the  na- 
ture of  a  mortgage,  for  the  sum  of  $25,000,  con- 
veying the  steam  elevator,  appurtenances,  • 
furniture,  coal  house,  etc.,  owned  by  said  Har- 
ris at  Sibley,  Iowa;  also  the  grain  warehouse 
and  appurtenances  at  Sibley ;  also  elevator,  ap- 
purtenances and  coal  house  at  Ocheyedan ;  also 
one-half  interest  in  warehouse  at  Harris ;  also 
warehouse  and  appurtenances  at  Archer  Grove,' 
Iowa  This*  mortgage  or  bill  of  sale  was  not 
filed  .for  record  by  the  bank  unttf  the  time 
when  the  bank  suspended  payment,  in  April, 
1893,  when  it  was  recorded.  The  property  re- 
mained in  the  possession  and  under  the  con- 
trol of  A.  W.  Harris  until  April  7,  1893.  On 
that  day  H.  E.  Thayer  procured  the  execution 
by  A.  W.  Harris  of  two  bills  of  sale,  covering 
the  elevators,  warehouses,  fixtures,  furniture 
and  grain  owned  by  s-nd  Harris  and  located  at 
Sibley,  Ocheyedan  and  Archer  Grove,  it  being 
the  intent  o  cover  by  said  bills  all  the  prop- 
erty oi  said  Harris  at  these  places,  the  same 
constituting  practically  all  the  assets  then 
owned  by  him.,  Thayer  testifies  that  when  he 
procured  the  execution  of  these  bills  of  sale, 
he  had  no  knowledge  of  the  existence  of  the 
bill  of  sale  previously  executed  to  the  bank,  of 
which  he  was  assignee.  After  the  appointment 
of  Th  -yer  as  receiver,  he  sold  the  greater  por- 
tion of  the  /property  covered  by  "the  bills  of 
sale  executed  by  Harris,  and  reported  the  same 
to  the  District  Court  of  Osceola  county,  by 
which  Court  the  sales  thus  made  were  approved. 
Oil  the  16th  day  ot  May,  IH93,  the  complainants 
filed  the  bill  in  the  present  case,  whereby  they 
seek  to  set  aside  the  bill  ok  j-ale  executed  to 
Thayer,  assignee,  by  A.  W.  Harris,  on  the 
ground  that  the  Northwestern  State  Bank  is 
estopped  fiom  asserting  the  existence  of  any 
indebtedness  to  it  from  Harris,  as  against  com- 
plainants; thai  the  said  bank  actively  aided  A. 
W.  Harris  in  obtaining  credit  with  complain- 
ants, and  the  advancement  of  moneys  from 
time  to  time,  by  concealing  the  f*rt  of  the  ex- 
istence of  the  indebtedness  to  the  bank,  and 
the  giving  of  a  mortgage  to  secure  the  same. 

The  first  question  presented  by  the  answer 
of  Thayer,  receiver,  is  as  to  the  jurisdiction  of 
the  Court,  it  being  averred  that  the  State 
Court,  having  jurisdiction  of  the  receiver  and 
the  property  in  his  hands,  has  exclusive  juris- 
diction over  all  questions  connected  with  the 
settlement  of  the  affairs  of  the  insolvent  Oank. 
It  will  be  borne  in  mind  that  the  real  question 
at  issue  is  between  two  creditors  of  A.  W. 
Harris,  as  to  their  rights  and  equities  in  his 
assets.  The  State  Court  has  not  jurisdiction 
over  Ijis  estate,  as  he  has  not  made  an  assign- 
ment, nor  has  a  receiver  of  his  property  been 
appointed.  The  ultimate  question  at  issue  is 
whether  the  bills  of  sale  of  the  property  ot  A. 
W,  Harris  executed  to  Thayer,  as  assignee  of 
the  Northwestern  State  Bank,  are  valid  or  in- 
valid as  against  the  claim  and  judgment  of 
the  complainants.  The  appointment  of  a  re- 
ceiver by  the  ,St-  te  Court  of  the  property  of" 
the  bank  did  not  confer,  upon  that  Court  juris- 
diction over  the  estate  or  propertv  of  A.  W. 
Harris.  When .  the  bill  in  this  case"  was  filed, 
the  property  covered  by  the  bills  of  sale  had 
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not  been  sold  or  converted  into  money,  and 
the  purpose  of  the  bill  was  to  obtain  a  decree 
adjudging  these  conveyances  to  be  void  as 
against  the  debt  due  complainants,  and  thus 
enabling  complainants  to  secure  a  levy  of  exe- 
cution upon  the  property.  If  the  property 
had  not  been  sold,  no  reason  exists  why  this 
Court  could  not  have  proceeded  to  determine 
the  question  of  the  validity  of  the  bills  of  sale 
executed  by  Harris,  and  the  lact  that  the  re- 
ceiver has  seen  fit  to  sell  the  property  during 
the  pendency  of  this  suit  does  not  deb  at  the 
pre-existing  jurisdiction.  Even  if  it  ,be  true 
that  the  possession  of  the  property,  or  the 
money  which  now  represents  it,  is  with  the 
State  Court,  that  does  not  defeat  the  jurisdic- 
tion of  this  Court  over  the  respective  equities 
and  rights  of  the  complainants  and  the  bank, 
although  it  may  affect  the  nature  and  extent  of 
the  remedy  which  can  be  granted. 

Objection  to  the  jurisdiction  of  this  Court 
is  further  made  upon  the  grounds  that  the 
Courts  of  the  United  States,  sitting  in  equity, 
cannot  give  aid  to  the  enforcement  of  judg- 
ments at  law  rendered  in  a  State  Court.     " 

In  Ta>lor  v.  Bowker  (111  U.  S..  110,  4  Sup. 
Ct,  397),  a  bill  was  filed  in  the  United  States 
Circuit  Court  for  the  District  of  Maine,  for 
the  purpose  of  enforcing  the  collection  of  a 
judgment  rendered  in  a  Court  of  the  State  of 
Maine  and  the  relief  prayed  for  was  granted. 

In  Tube  Works  Co.  v.  Ballou  (146  U.  S.  617, 
13  Sup.  Ct.,  165 )  it  is  said  :  Where  it  is  sought 
by  equitab  e  process  to  reach  equitable  inter- 
ests of  a  debtor,  the  bill,  unless  provided  by 
statute,  must  set  forth  a  jud  ment  in  the  juris- 
diction, where  the  suit  in  equity  is  brought, 
the  issuing  of  an  execution  thereon,  and  its 
return  unsatisfied,  or  must  make  allegations 
showing  that  it  is  impossible  to  obtain  such  a 
judgment  in  any  Court  within  such  jurisdic- 
tion." The  decision  in  that  case  was  .that  a 
judgment  in  the  State  of  Connecticut  would 
not  support  the  proceedings  in  equity  in  the 
State  of  New  York,  but,  if  I  correctly  inter- 
pret the  ruling,  it  is  to  the  effect  that  a  judg* 
ment  at  law  in  any  Court,  State  or  Federal,  in 
the  jurisdiction  "in  which  the  proceeding  n 
equity  is  brought  in  the  Federal  Court,  will 
meet  the  requirements  of  the  ru  e  that  a  party' 
must  exhaust  his  remedy  at  law  before  he  can 
invoke  the  aid  of  a  Court  of  equity.  The 
main  reason*  underlying  the  proposition  that 
in  the  Courts  of  the  United  States  a  bill  in 
equity  will  not  be  sustained  in  favor  of  one 
wno  is  only  a  general  creditor,  and  whose 
claim  is  unliquidated,  are  twofold:  First, 
because  of  the  fact  of  the  existence  of  a  just 
claim  in  favor  of  the  creditor  must  be  estab- 
lished by  a  judgment  at  law,  or  otherwise  the 
debtor  is  deprived  of  his  constitutional  right 
to  a  trial  by  jury ;  and.  second,  because  it  must 
appear  that  the  creditor  cannot  collect  his 
claim  at  law  before  he  can  invoke  the  aid  of  a 
Court  of  equity,  which  is  not  primarily  a 
Court  for  the  collection  of  debts.  It  is  the 
latter  reason  that  requires  the  obtaining  .a 
judgment  in  the  jurisdiction  wherein  the  aid 
of  a  Court  of  equity  is  invoked  as  a  prerequi- 
site thereto.  A  judgment  -rendered  in  any 
Court  of  competent  jurisdiction  would  be  suf- 


ficient evidence  of  the  existence  and  amount 
of  the  claim;  but  the  rendition  of  a  judgment 
in  one  State,  and  a  return  of  execution  unsat- 
isfied, would  only  show  that  the  judgment 
debtor  did  not  have  property  in  that  State,  and 
would  not  be  evidence  that  he  might  not  hav« 
property  open  to  levy  in  other  States.  For 
illustration,  a  judgment  rendered  in  the  State 
of  Nt  braska,  and  a  return  of  execution  unsat- 
isfied, is  evidence  showing  the  judgment  a: 
law  cannot  be  collected  in  that  State,  but  it  i« 
not  evidence  that  the  debtor  has  not  ample 
property  in  the  State  of  Iowa  which  may  be 
reached  by  execution.  Hence  the  need'  for 
obtaining  judgment  within  the  jurisdicticc 
wherein  the  aia  of  the  Court  of  equity  is  in- 
voked, and,  by  return  of  execution,  unsatisfied 
proving  the  need  of  equitable  aid.  Tt:> 
proof,  however,  may  be  furnisfied  as  well  br 
means  of  a  judgment  in  the  State  Court  as  fcy 
a  judgment  in  the  Federal  Court,  for  the 
process  by  execution  is  as  effective  in  the  on; 
Court  as  in  the  other ;  and  therefore,  if  a  pam 
has  obtained  judgment  in  a  State  Court,  a&: 
has  issued  execution,  without  being  able  to 
enforce  payment  thereof,  he  is  entitled  upos 
return  of  execution  unsatisfied,  to  invoke  the 
aid  of  a  Court  of  equity,  either  State  or  Fed- 
eral, sitting  in  the  same  State,  of  otbenrs* 
competent  jurisdiction,  for  the  enforcement  c:' 
nil  rights;  and,  therefore,  if  the  amount  in- 
volved is  sufficient,  and  the  citizenship  of  xh? 
adversary  parties  is  diverse,  he  may  file  a  bn 
in  the  Court  of -the  United  States  for  the  par- 
pose  of  attacking  conveyances  of  property 
which  prevent  the  levy  of  an  execution  in  th-. 
law  action.  I  therefore  hold  that  th  s  Court ts> 
jurisdiction  in  the  present  proceeding,  and  xi- 
question  for  determination  is  whether  theces 
plainants  are  entitled  to  estop  the  Northwest 
ern  Bank  and  its  receiver  from  asserting  tit 
validity  of  their  claim  to  the  assets  of  Ham- 
which  were  described  in  the  bills  of  sale  exe- 
cuted under  date  of  Ayril  7,  1893. 

According  to  the  general  principles  that  s~> 
tain  the  doctrine  of  estoppel  by  conduct-  " 
seems  'clear,  that  a  creditor  who  unites  wti 
his  debtor  in  Concealing  the  fact  of  the  indc*:: 
edness  to  him,  and  of  the  existence  of  a  mor 
gage  or  bill  of  sale  to  secure  the  same.  *-  * 
being  done  to. give  the  debtor  a  credit  wb.: 
he  cou  d  not  ha\e  it  the  truth  were  ktw*~- 
aud  to  enable  the  debtor  to  obtain  on  crec- 
money  or  property  from  third  parties,  may  v 
estopped,  from  asserting  his  claim  or  .*- 
when  such  estopp.l  is  necessary  tQ  protect r 
nocent  third  parties  from  being  defrauded  c- 
of  the  col  ection  of  the  debts  due  them,  c 
whjch  are  created  in  the  belief  that  no  lien  w 
indebtedness  existed  in  favor  of  the  pa^ 
sought  to  be  estopped. 

In  Blennerhaaset  v.  Sherman  (105  V.  S.*'J 
it  was  held  by  the  Supreme  Court  that,  "Wtecr 
a  mortgagee,  knowing  that  his  mortgagor  * 
insolvent,  for  the  purpose  of  giving  him  a  fr" 
titious  credit,  actively  conceals  the  mortg*? 
which  coVers  his  entire  estate  and  withhold*  • 
from  the  record,  and,  while  so  concealing  *'- 
represents  the  mortgagor  as  having  a  large  e* 
tate  and  unlimited  cedit,  and  by  these  mess- 
others  are  induced  to  give  him  ^credit,  and  * 
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fails,  and  is  unable  to  pay  the  debts  thus  con- 
tracted, the  mortgage  will  be  declared  fraudu- 
lent and  void  at  common  law,  whether  the  mo- 
tive of  the  mortgagee  be  gain  to  himsel  for 
advautage  to  his  mortgagor." 

In  the  course  of  the  opinion,  the  Supreme 
Court  cited  approvingly  the  following  cases, 
to  wit: 

Hungerford  v.  Earle  (2  Vera.,  26J),  wherein  it 
was  held  that:  "A  deed  not  at  first  fraudulent 
may  afterwards  become  so  by  being  concealed 
or  not  pursued,  by  which  means  creditors  are 
drawn  in  to  lend  their  money." 

Also  Coates  v  Gerlash  (44  Pa.  St.,  43),  where- 
in it  is  said:  "There  is  another  aspect  of  the 
case,  not  at  all  favorable  to  the  wife.  It  is  that 
she  withheld  the  deed  of  her  husband  from 
record  until  December  2.  1857.  In  asking 
that  a  deed  void  at  law  should  be  sustained  in 
equity,  she  is  met  with  the  fact  that  she  as- 
serted no  right  under  it — in  fact,  concealed  it-; 
existence — until  after  her  husband  ad  con- 
tracted the  debts  against  which  she  now  seeks 
to  set  it  up.  There  appears  to  nave  been  no 
abandonment  of  possession  by  her  husband. 
Even  ir  the  deed  was  delivered  on  the  day  of 
its  date,  the  supineness  of  the  wife  gave  to  the 
husband  a  falsi  credit,  and  equity  will  not  aid 
her  at  the  expense  of  those  who  have  been 
misled  by  her  laches." 

Also  Hilliard  v.  Cage!  (46  Miss.,  309),  wherein 
the  principal  circumstance  relied  on  to  avoid  a 
deed  of  trust  was  the  I  act  that  the  grantor  re 
tained  possession  of  the  property,  and  the 
deed  was  withheld  from  record,  and  the  mort- 
gagor was  enabled  to  contract  debts  upon  ihe 
presumption  that  the  property  was  unencum- 
bered, the  Court  declaring:  "That  the  natural 
and  logical  effect  of  the  ag.eementand  assign- 
ment, and  the  conduct  of  the  parties  the  eto, 
was  to  mislead  and  deceive  the  public,  and  in- 
duce credit  to  be  given  to  the  mortgagor  which 
he  could  not  have  obtained  if  the  truth  had 
been  known;  and,  therefore,  the  whole  scheme 
w.«s  fraudulent  as  to  subsequent  creditors,  as 
much  so  as  if  it  had  been  contrived  from  that 
motive  and  lor  that  object." 

Also  Gill  v.  Griffith  (2  Md.  Ch  ,  270),  wherein 
it  was  held  th  t  a  party  cannot  be  permitted  to 
tkke  a  bill  of  sale  or  mortgage  of  chattels  from 
another  for  his  own  security,  leave'  the  mort- 
gagor in  possession  and  ostensibly  the  owner, 
and  at  his  request,  and  to  keep  the  public  from 
%  knowledge  of  its  existence,  withhold  it  from 
the  record  au  indefinite  period,  renewing  it 
periodically,  and  then  receive  the  benefit  of  it 
by  placing  the  last  renewal  upon  record,  to  the 
prejudice  of  others  whom  the-  possession  of 
that  vrry  property  by  the  mortgagor  has  in- 
iu^ed  to  confide  in  him. 

Also  Hafner  v.  Irwin  (1  Ired.  490),  wherein  a 
teed  of  trust  w  »s  withheld  from  record,  and 
was  therefore  held  void  as  against  creditors. 

Also  Neslin  v.  Wells  (J04  U.  S.,  428),  wherein 
i  mortgage  was  given  to  secure  part  of  the 
>u  re  base  money,  and  it  was  held  that  the  fail- 
irfc  to  record  the  same  "constituted  such  neg- 
igence  and  laches  as  in  equity  requires  that 
be  loss  which  in  consequence  thereof  must 
all  on  one  of  the  two,  shall  be  borne  by  him 
h  rough  whose  fault  it  Was  occasioned." 


This  question  has  been  recently  considered  by 
the  Supreme  Court  of  Iowa,  in  the  case  of  Goll  & 
Frank  Co.  v.  Miller  '54  N.  W„  443),  wherein  the 
facts  are  very  similar  to  those  in  the  case  at ' 
bar.  It  therein  appeared  that  one  Miller  had, 
at  different  times,  executed  chattel  mortgages 
upon  his  stock  in  trade  to  J.  L.  Nicodemus. 
These  mortgages  were  not  recorded.  On  the 
16th  day  of  June,  1890,  Miller  executed  a  bill 
of  sate  of  lijs  stock  to  Nicodemus,  who  took 
possession  of  the  property.  Subsequently, 
other  creditors  filed  a  bill  in  equity,  averring 
that  they  were  entitled  to  priority  over  Nico- 
demus, by  reason  of  the  fact  that  he  had  with- 
held the  previous  mortgages  from  record, 
thereby  misleading  them  into  giving  credit  to 
Miller.  After  stating  the  facts,  the  Court  said: 
"It  is  charged  that  the  withholding  of  the 
mortgages  from  record  was  a  fraud  as  to  the 
plaiutiffs,  and  this  is  the  principal  question  in 
the  c»se.  There  can.be  no  doubt  that  the  with- 
holding or  the  mortgages  from  record,  in  pur- 
suance of  an  agreement  between  the  parties, 
could  have  but  one  ob  ect,  and  that  was  to  main- 
tain the  credit  of  Miller,  and  lead  parties  with 
whom  he  dealt  to  give  credit  to  him,  in  the 
belief  that  he  was  not  a  chattel  mortgage 
merchant.  In  such  a  ca  e  it  is  well  settled 
that  the  mortgagee  cannot  be  permitted  to 
insist  on  the  validity  of  his  mortgage,  as 
against  those  who  have  given  credit  to  the 
mortgagor  under  such  circumstances.  Such 
a  transaction  is  fraudulent  as  to  the  other 
creditors.  *  *  *  There  are  several  grounds 
upon  which  it  is  claimed  by  counsel  lor  the 
defendant  that  the  rule  above  announced 
should  not  be  applied  to  this  case.  The  prin- 
cipal contention  turns  upon  the  alleged  fact 
that  the  taking  of  a  bill  of  sale,  on  the  16th 
day  of  June  was  an  entirely  new  transaction; 
that  the  debt  to  Nicodemus  was  an  honest 
obligation ;  and  that,  being  a  bona  fide  cred- 
itor, he  had  a  right  to  secure  his  claim,  even  if 
it  resulted  in  th**  bankruptcy  of  Miller.  This 
is  true  if  the  bill  of  sale  was  the  only  act  of 
Nicodemus  which  prevented  the  plaintiffs 
from  securing  their  claims.  But  the  bills  of 
sale  could  not  purge  the  several  mortgages  of 
their  fraudulent  character.  The  mischief  was 
done  by  withholding  the  mortgages  from  the 
record.  It  fs  fair  to  presume  that,  if  the 
mortgages  had  been  placed  on  record,  the 
plaintiffs  would  not  have  been  creditors  of 
Miller." 

The  conclusion  reached  was  that,  upon  the 
facts  of  the  case,  it  must  be  held  that  the  bill 
of  sale  was  void  as  against  creditors  who  had 
been  misled  by  the  failure  to  record  the  pre- 
existing chattel  mortgages. 

The  principles  thus  announced  by  the 
Supreme  Court  of  Iowa  and  the  Supreme 
Court  of  the  United  States  are  decisive  of  the 
case  now  before  the  Court.  •  The  evidence 
shows  that  J.  W.  Orde  and  R.  A.  Harbord,  who 
were  the  president  and  cashier  of  the  private 
bank  known  as  the  Exchange  Bank  of  Sibley, 
became  partners  in  the  grain  business  carried 
on  under  the  name  of  A.  W.  Harris  &  Co. 
The  Exchange  Bank  was  merged  into  the 
Northwestern  State  Bank,  T.  W.  Orde  being 
president  and  R.  A.  Harbord  cashier  thereof! 
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In  April,  1891,  a  bill  of  sale,  in  the  nature  of  a 
chattel  mortgage,  was  executed  and  delivered 
to  the  Northwestern  State  Bank,  which  covered 
substantially  all  the  partnership  property. 
The  mortgage  was  not  recorded  until  April  6, 
1893.  The  reason  why  it  was  so  withheld  from 
record  could  have  been  i«o  other  than  the  one 
given  by  Harris  in  his  statement  to  the  agent 
of  complainants,  in  which  he  stated  that  it 
was  withheid  from  the  record  because  it  would 
hurt  bis  credit  if  it  was  filed,  *nd  the  bank 
assented  to  his  request  not  to  r<  cord  it.  Hav- 
ing thus  aided  Harris  in  obtaining  a  false 
credit  from  complainants  and  others,  the  bank 
cannot  now  be  permitted  to  ass-en  that  it  has 
a  debt  and  lien  superior  in  equity  to  the 
claims  of  those  whom  it  aided  in  rielrauding. 
It  needs  no  elaboration  of  the  frets  to  show 
that  the  bank  is  estopped  from  asserting  any 
rights  as  against  complainants  under  the  bill 
of  sale  executed  in  April,  1MH.  It  is,  how- 
ever, claimed  that  the  bills  of  sale  executed  to 
Thayer,  assignee,  in  April,  1X93,  have  no  rela- 
tion to  the  bill  of  sale  withheld  from  the 
record,  and  the  invalidity  of  the  latter  cannot 
affect  the  former ;  that  when  Thayer,  as  as- 
signee, procured  the  t  xecution  of  the  bills  of 
sale  to  himself  he  had  no  knowledge  of  the 
existence  of  the  first  bill  of  sale ;  and  that,  as 
assignee,  he  had  the  right  to  take  the  bills  in 
payment  of  the  indebtedness  actually  due  the 
bank  of  which  he  was  assignee.  Thayer,  as 
assignee  of  the  bank,  was  not  an  innocent 
purchaser  for  •  value.  He  succeeded  to  the 
rights  ot  the  assignor,  but  took  its  property 
subject  to  all  rights  and  equities  in  favor  of 
third  parties.  If  the  complainants  had  the 
right  to  estop  the  bank  from  asserting  a 
superior  claim  to  the  assets  of  A.  W  Harris, 
the  same  right  existed  as  against  the  assignee 
of  the  bank.  Therefore,  the  question  is  just 
as  it  would  have  been  had  the  bank,  prev.ous 
to  its  assignment,  taken  the  bills  of  sale  now 
relied  on  under  the  circumstances  shown  in 
the  evidence.  The  wrong  and  fraud  committed 
against  tnird parties  by  withholdingiknowledge 
"of  the  existence  of  the  chattel  mortgage  and 
the  debt  secured  thereby  is  not  obviated  by  the 
mere  device  of  securing  a  new  mortgage  or 
bill  of  sale,  as  is  well  shown  in  the  opinion  of 
the  Supreme  Court  of  Iowa  in  Go'l  &  Frank 
Co.  v.  Miller  (supra).  The  ineauity  chargea- 
ble against  the  bank  is  that  it  aided  the  debtor 
in  concealing  his  real  condition,  and  in  obtain- 
ing a  false  credit,  thereby  misleading  others, 
and  inducing  them  to  extend  a  credit  which 
would  not  have  been  given  had  the  truth,  not 
been  concealed.  The  loss  resulting  from  this 
conduct  must  fall  upon  one  of  the  parlies,  and 
equity  requires  that  it  shall  be  visited  upon 
the  one  whose  misconduct  has  .  caused  the 
loss. 

The  evidence  shows  without  dispute  that  A. 
W.Harris  is  justly  indebted  to  complainants 
in  the  sum  of  $2,617.87  and  interest,  for 
advances  made  him  in  aid  of  his  business. 
This  debt  has  been  reduced  to  judgment,  and 
complainants  are,  therefore  entitled  to  subject 
the  property  of  the  judgment  debtor  to  levy 
of  process  for  the  collection  of  the  judgment. 


The  property  of  the  debtor  Harris  was  found 
in  the  possession,of  H.  E.  Thayer,  who  claimed 
the  right  thereto  as  the  assignee  of  the  North- 
western State  Bank,  under  the  bilis  of  sale 
executed  to  him,  as  assignee,  by  A  W.  Harris. 
To  substantiate  the  claim  that  Thayer  stands 
as  an  innocent  purchaser,  under  the  bills  of 
sale  to  him,  it  would  be  necessary  to  prove 
that  he  paid  value  for  the  property.  There  is 
nothing  in  the  evidence  to  show  that  Thayer 
personally  paid  anything  therefor,  and  there  i> 
nothing  to  show  that  Harris  was  in  (act 
indebted  to  the  bank.  The  bills  of  sale  to 
Thayer,  as  assignee,  recite  the  payment  in 
the  one  of  $1  500,  and  the  other  of  &1O.G00.  as 
a  consideration  for  their  cxtcuton ;  but 
these  recitals  are  not  evidence  as  against 
the  complainants  (Sill \  man  v  King.  3ti  Iowj, 
207;  Boone  v.  Chiles,  10  Pet..  177).  There  i, 
nothing  to  show,  and  it  is  not  claimed,  thru 
Thayer  paid  any  consideraton  to  Harris  when 
the  bills  of  sale  were  executed  to  h  in  *nd  the 
on  y  consideration  therefor  must  be  found  in 
the  existence  of  an  indebtedness  from  Harris 
to  the  bank,  and  this  is  not  proven  by  compe- 
tent evidence.  The  witnesses  assume  the  ex- 
istence of  the  fact,  but  none  testify  thereto, 
and  there  is  really  no  evidence  from  which  it 
can  be  de  ermined  that  there  was  an  indebted- 
ness for  any  given  sum  from  Harris  to  the 
bank  at  the  date  when  the  bills  of  sale  were 
executed  to  Tha}'er,  as  assignee  of  the  hank. 
Under  these  circumstances,  it  must  be  held 
that  the  hills  of  sale  executed  by  A.  W,  Harris 
to  H.  E.  Xhayer,  as  assignee  of  the  Northwest- 
ern State  Bank,  under  the  date  of  April  7. 
1893,  are  invalid  as  against  the  complainants, 
and  that  the  property  taken  possession  of  t»v 
said  assignee,  and  described  in  said  bills  of 
sale,  was  liable  to  be  levied  on  and  sold  iu  sat- 
isfaction of  the  judgment  in  favor  of  com- 
plainants, against  A.  W.  Harris,  entered  in  the 
District  Court  of  Osceola  County,  Iowa;  that 
the  said  property  having  been  sold  and  coo- 
verted  into  money  by  said  Thayer,  after  the 
briuging  of  this  suit,  the  money  in  his  hands 
stands  in  equity  in  place  of  the  property,  and 
so  much  thereof  as  is  necessary  is  properh 
applicable  to  the  payment  of  said  judgment, 
interest  thereon  aud  the  costs  of  these  pro- 
ceedings, and  the  complainants  are  entitled  to 
a  decree  accordingly.  As  it  has  been  urged  ra 
argument  that  a  decree  of  this  Court  would  be 
ineffectual,  because  the  money  realiz.-d  from 
th*  s  le  of  the  property  of  A.  W.  Harris  has 
passed  into  the  possession  of  the  State  Court 
in, the  proc  edings  against  the  Northwestern 
State  Bank,  it  may  not  be  out  of  place  to  sug- 
gest that,  if  the  money  in  fact  has  been  paid 
into  or  placed  under  the-control  of  that  Court 
then  the  complainants  herein  should  app'.v  to 
that  Court  for  an  order  directing  th  t  so  muck 
of  the  money  realized  from  the  s«de  of  the 
property  of  A.  W.  Harris  as  is  needed  to  pay  off 
the  judgment,  interest  and  costs  in  favor  of 
complainants  be  so  applied,  the  moiion  being 
based  upon  the  decree  in  this  case;  and  thuj 
the  rights  of  the  parties  will  be  protected 
without  conflict  between  the  different  Courts. 
-  -[  From  N.  Y.  Imw  Journal. 
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January  Term,  A.  D.,  1894. 

CASES  ASSIGNED  FOR  ORAT,  ARGUMENT. 

Wednesday,  October  id. 
3815.    The  City  of  Cincinnati  et  al.  vs.  Henry 
Bafche,  etc. 

3844.  The  City  of  Cincinnati  et  al.  vs.  Prank 
Eicher,  etc 

3845.  The  City  of  Cincinnati  et  al.  vs.  Larz 
Anderson,  Ex'r. 

3846.  The  City  of  Cincinnati  et  al.  vs.  Thomas 
McDonald,  etc 

3847.  The  City  of  Cincinnati  et  al.  vs.  M.  R. 
Conley  et  al. 

Friday,  October  5th. 

3894.    The  City  of  Kenton,  Ohio,  et  al.  vs.  The 
State  of  Ohio  ex  rel.  C.  D.  Kelly,  etc 

3883.    Cora  Cook,  Adm'x,  etc.,  vs.  The  C,  H.  V. 
&  T.  R'y  Co. 

Wednesday.  October  10th. 

3838.    Jacob   Landis,  etc,   vs.  The    Board    of 
Commissioners  of  Darke  county  et  al. 

3441.    The  Excelsior  Laundry  Co.  vs.  Cather- 
ine J.  Rigney. 

Friday,  October  12th. 
3120.    The  B.  &  O.  Ry.  Co.  vs.  Esther  Griffith. 
2984.     The  People's  and  Drovers'  Bank  vs.  The 
Treasurer  of  Payette  county. 

Wednesday,  October  17th. 
3872.     The  Cincinnati  Inclined  Plane  Ry,  Co. 

vs.  The  City  of  Cincinnati. 
3940.    Andrew  Oberlin  et  al.  vs.  Rezin  B.  Was- 
son  et  al. 

Friday,  October  19th. 
3907.    The  C,  C,  C.  &   I.   Ry.  Co.    vs.   Chas. 

V.  Rasey. 
3994.     The  Citizens'   Electric   Railway,  Light 
and  Power  Co.  vs.  Samuel  McMullen. 
Wednesday,  October  *4th. 
4042.    Joseph  Ralston  vs.  John  Wells. 
4053.    The  Toledo  Consolidated  Street  Railway 
Co.  vs.  Thomas  Sweeney  et  al. 

Ft  ictay,  October  26th. 
2447.     Eleaz'.-r  G.  Gor  ey  vs.  Esther  Bailey. 

2454.  F.  Deisiunore  &  Bro.  vs.  The  Champion 
Ice  Manu  acturing  and  Coal  Storage  Co. 

Wednesday \  October  Slst. 

2455.  Holmes,  Booth  &  Haydens  vs.  William 
J.  Hays  et  al. 

2456.  The  Board  of  Education  of  New  Con- 
cord Village  School  District  vs.  Jennie  Best. 

Friday,  November  2d. 
2472.     Albert  Hawkins  vs.  Alonzo  M.  Goodrich. 
2480.    John  L.  Kinney  et  al.  vs.  Joel  W.  Kinnev 
et  al. 

Wednesday,  November  14th. 
2484.    The  Ohio  Southern  Ry.  Co.  vs.  Pavey  & 

Pavey. 
2498.    Wm  G.  Allen,  Executor,  vs.  Tire  Amazon 
Insurance  Co. 

Friday,  November  16th. 
2500.    Joseph  S.  Hull  vs.  Wm.  I.  Hull  et  al 
2509.     Almon    Bailey    vs.    The   Northwestern 
Ohio  Natural  Gas  Co.  • 

Wednesday.  Not  ember  Slst. 
2512.    Levi  Serrick  et  al.  vs.  Lucinda  Serrick, 

Executrix. 
2515.    Joshua   Thomas  vs.  John  W.    Fawcett, 
et  al. 


Friday,  November  2  id. 
251 7.    The  Village  of  Oak  Harbor  vs.  Margaret 

Kallagher. 
2528.    Fredericka  Borges  vs.  The  City  of  Cleve- 
land. 

Wednesday.  November  28th. 

2536.  The  Jackson  County  Coat  Co.  et  al.  vs. 
Wm.  P.  Austin,  Administrator. 

2843.    The  Jackson  County  Coal  Co.  et  al.  vs. 
Wm.  P.  Austin,  Administrator. 

2537.  The  Jackson  County  Coal  and  Iron  Co. 
et  al.  vs.  Wm.  P.  Austin,  Administrator,  etal. 

2842.  •  The  Jackson  County  Coal  and  Iron  Co. 
et  al.  vs.  Wm,  P.  Austin,  Administrator,  et  al. 
Friday,  November  80th. 
2546.    The  Mt  Adams  and  Edeu  Park  Ry.  Co. 

vs.  The  City  of  Cincinnati. 
2551.    Chas.  T  Greve,  Trustee,  vs.  Thomas  A. 
Hardman. 

Wednesday,  Decefnber  5th. 

2558.  Barbara  Pope'  vs  Mich  »el  T.  Flynn. 

2559.  The    Ohio    Insurance    Co.    vs.    J.     K. 
Humphrey. 

Friday,  December  7th. 
2566.    Jo'm   B.  Mohn,  Administrator,  vs.  The 

Village  of  Clvde. 
2574.     The  Wheeling  &  Lake  Erie  Ry.  Co.  vs. 
J.  L.  Ames  et  al. 

Wednesday,  December  12th. 
2591.    Wm.  Fulton  vs.  Rebecca  Fulton. 
2592..   The   Board  of    Education   of  Hubbard 
Township  vs.  William  Clingau. 

Friday,  December  14th. 

2605.  The  C,  H.  V.   &  T.  Ry.  Co.  et  al.  vs. 
Stephenson  Burke  et  al. 

2606.  Win.  G.  Wilson  vs.  The  Cleveland  Lead- 
er Printing  Co. 

N.  B.  Court  meets  for  the  hearing  of  Oral 
Argument  at  9:00  a  m.  ( local  time)  8:82  (stand- 
ard time). 

CASES  DISMISSED. 

The  following  cases  were  dismissed   for  fail- 
ure to  file  printed  record  : 
Alfred  Kellv  v.  E.  E.  Heskttt. 
H.  C.  Hedges  v.  L.  L.  Me  11s  et  al. 
A.  L.  Johnson  et  al.  v  Daniel  Dawson. 
Same  vs.  same. 
Loretta  H   Hougher  et  al.  v.  F.  E.   McGervey, 

assignee,  et  al. 
The   L.   S.   &    M.    S.    Railway     Company    v. 

Emma  Mun^er. 
Mary  A.    Palmer,    executrix,    v.    William    A. 

Palmer  et  al. 
Wallace   Burch   et    al.   v.  City   of  Cincinnati 

etal. 
John  T.  Trabbs  v.  Smith  &  Ozier  et  al. 
John  S.  Cox  v.  Mary  A.  Rose  et  al. 
Swisher  et  al.  v.  McCann  Seymour  et  al. 
Lot  C.   Stillwell,  assignee,    et    al.    v.   Daniel 

Blayney. 
W.  H.  Garrett  et  al.  v.  Jacob  F.  Brown. 
Eliver  Martin   v.  the    State     ex    rel.     Anna 

Thompson. 
Jacob  Weber  v.  Henry  Mulster  v  t  al. 
Same  v.  Marie  B rode  etal. 
H.  W.  Geboner  v.  Chas.  S.  Rindfleisch  et  al. 
The  Commercial   Insurance  et  t.l.  v.   Thomas 

Longworth  et  al. 
D.  P.    Crowin  et  al.    v.    The   Potters'  Co-op* 

erative  Company  et  al. 
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ADMITTED  TO  THE  BAR. 

A  class  of  seventy-five  young  men,  fresh 
from  the  arduous  research  in  the  field  of  law, 
signed  the  attorney's  roll  in  the  clerk's  office, 
Supreme  Court,  to-day.  The  following  are  a 
list  of  the  successful  applicants^ 

J.  H.  Arnold,  Columbus;  S.  P.  Baldwin,  Cleve- 
land; C.  W.  Bente,  Findlay;  W.  E.  Ball.Treder- 
icktown;  W.  L.  Ball,  Frederic k town ;  Allen 
S.  Beach,  Mansfield;  E.  T.  Boyd,  Marion; 
Walter  F.  Brown,  Toledo:  Edward  D.  Bush, 
Washington;  Morris  L.  Black,  Cleveland;  W. 
W.  Campbell,  Gibsonburg;  Edward  E.  Carr, 
Mansfield;  Franl*  C.  Carr,  Hillsboro;  Jojin  W. 
Con ry,  Fremont;  George  Cooke,  Marti nsburg; 
Howard  A.  Couse,  Cleveland ;  T.  R.  Deselra, 
Cambridge;  John  O.  Dickerson,  Cadiz;   Dan'l 

E.  Downs,  Jackson;  Wm.  McKinley  Duncan, 
Cleveland;  A.  W.  Elson,  Steuben ville ;  Jas..A. 
Ford,  Norwalk;  Wm.  E  Forgy,  Springfield; 
Joseph  Fox,  Cincinnati ;  Harold  W.  Fraser,  To- 
ledo; Joseph  C.  Goodman,  Columbus;  Grant 
Goshorn,  West  Salem;  Charles  T.  Grant, 
Akron ;  David  F.  Griffith,  Youngstown ;  Charles 

F.  Hathaway,  Marathon ;  Thomas  R.  Hamilton, 
Lima;  Lloyd  F.  Harms,  Port  Clinton ;  Joseph 
P.  Hays,  Columbus;  Mrs.  Eason  Holbrook. 
Lebanon;  Burton  Page  Hollister,  Cincinnati; 
W.  B.  Johnson,  Elyria;  John  J.  Lehmtn,  Ris- 
ing Sun;  H.  B.  Lewis,  Washington;  C.  H. 
Everett,  L.  Lyon,  New  Waterford ;  W.  H.  Mc- 
Lellan,  Jr.,  Toledo;  L.  B.  McCord,  Cincinnati; 
Edward  B.  McFadden.  Columbus;  John  B.  Mc- 
Grew,  Springfield;  H.  H.  McKeehan,  Cleve- 
land; W.  Chester  Maple,  Lebanon;  E.  J. 
Marshall,  Toledo;  Wm.  H.  Miller,  Dayton; 
Harry  E.  Parker,  Georgetown ;  Glenn  R.  Pat- 
ton,  Washington;  Phillip  Payne,  Dayton; 
Frank  D.  Rosebrook,  Kenton ;  U.  Grant  Rose, 
Santa  Fe:  Frederick  M.  Sackett,  Columbus; 
Herbert  G.  Schaibly,  Cleveland;  J.  Francis 
Seiberling,  Akron ;  George  C.  Sheffler,  Rising 
Sun ;  Norris  J.  Shupe,  Cleveland ;  Solon  C. 
Smith,  Jackson;  Samuel  B.  Taylor,  Toronto; 
Wallis  C.  Taylor,  Antrem;  C.  C  Thompson, 
Killbuck  ;  Dudley  C.  True,  Cleveland ;  C.  R. 
Tuttle,  Painesville;  H.  H.  Tilden,  Cleveland; 
J.  Howard  Van  Derveer,  Cleveland;  W.  T. 
Vaughan,  Akron ;  Henry  DeA.  Waite,  Toledo ; 
W.  E.  Weygandt,  Orrville ;  J.  G.  Whi taker, 
Chillicothe ;  Frank  E.  Whittemore,  Akron  ;  H. 
L.  Wilhelm,  Ashland ;  W.  W.  Woodbury,  Jef- 
ferson ;  Harry, P.  Willey,  Zanesville;  John  W. 
Zuber,  Antw.rp;  and  L.  G.  Worstell,  Athens. 

Mrs.  Eason  Holbrook,  the  lady  who  passed 
successfully,  is  the  wife  of  President  Alfred 
Holbrook  of  the  National  Normal  University, 
Lebanon,  Ohio.  Two  of  the  young  men  who 
passed  were  graduates  of  the  law  department 
of  that  school. 


ABSTRACTS  OF  RECENT  DECISIONS. 

Contract.  Damages  for  Breach.  Plaintiff 
bought  stock  of  a  national  bank  nnder  an 
agreement  with  defendant  that,  at  the  end  of  a 
year,  he  would  take  it  back,  and  repay  plaintiff 
the  price  and  interest.  Plaintiff  gave  notice, 
and,  at  the  end  of  the  year  tendered  the  stock. 
Between  the  notice  and  the  tender  the  bank 


became  insolvent  After  the  tender  the  Comp- 
troller of  Currency  levied  an  assessment  upon 
the  stock  which  plaintiff  had  to  pay.  It  was 
held,  in  an-  action  for  breach  of  contract,  that 
plaintiff  could  recover,  not  only  the  purchase 
price  and  interest,  but  also  the  amount  of  the 
assessment.     Jay  v.  Dare,  Cal.,  37  Pac  R.  466. 

In  deciding  the  case,  the  court  used  the  fol- 
lowing language  in  defining  the  rights  of  a 
vendor  in  a  auit  against  a  vendee  for  refusal 
to  comply  with  a  contract  for  the  purchase  of 
personal  property: 

"  The  vendor  of  personal  property,  in  a  suit 
against  the  vendee  for  not  taking  and  paying 
for  the  property,  has  the  choice  ordinarily  of 
either  one  of  three  methods  to  indemnify  him- 
self: 4  (1)  He  may  store  or  retain  the  property 
for  the  vendee,  and  sue  him  for  the  entire  pur- 
chase price  (2)  He  may  sell  the  property, 
acting  as  the  agent  -for  this  purpose  of  the 
vendee  and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  such 
resale.  ( 3 )  He  may  keep  the  property  as  his 
own,  and  recover  the  difference  between  the 
market  price  at  the  time  and  place  of  deliverr 
and  the  contract  price.'  (Duston  v.  McAndrev. 
44  N.  Y.,  72;  Dwiggins  v.  Clark,  94  In<L,  49; 
Sedg.  Dam.,  8th  ed.,  sec.  753. )  The  plaintuT 
here  adopted  the  first  of  the  methods  above 
set  forth,  and  retained  the  property  for  the 
vendees  until  suit  was  brought,  when  he  de- 
posited it  in  Court  for  their  benefit.  This  he 
had  a  right  to  do.  Indeed,  in  all  that  class  of 
cases  where  a  purchaser  of  chattels  pays  the 
price,  but  stipulates  that,  after  a  trial  ot  the 
property  purchased,  or  at  some  future  time,  he 
may,  if  he  so  desires,  return  the  property,  and 
receive  back  the  price  paid,  it  is  usually  held 
that  it  does  not  amount  in  law  to  a  contract  to 
repurchase,  but  is,  upon  the  exercise  of  the 
option,  a  recission  of  the  contract,  and  the 
title  at  once  vests  in  the  original  vendor 
(Laubach  v.  Laubach,  73  Pa.  St,  387 ;  Thora- 
dike  v.  Locke,  98  Mass.,  340.)  Be  this  as  it 
may,  it  was  the  duty  of  the  defendants  on  the 
20th  day  of  January,  1892,  to  receive  the  stock 
and  repay  plaintiff  his  money,  with  interest. 
which  they  refused  to  do.  One  of  the  results 
of  such  refusal  was  that  plaintiff  was  com- 
pelled to  pay  an  assessment  of  $10,000,  subse- 
quently levied  upon  the  stock.  Upon  a  tender 
by  plaintiff  and  refusal  to  accept  and  pay  fa? 
the  defendants,  the  former  held  the  stock  as 
the  trustee  for  defendants ;  and,  as  such,  trus- 
tee, he  was  entitled  to  all  necessary  expenses 
for  which  he  became  liable  and  paid  by  virtae 
of  his  position." 
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judges  and  lawyers;  queries  or  comments; 
criticisms  on  various  law  questions;  addresses 
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We  have  one  of  the  largest  and  most  com- 
plete printing  offices  in  the  country,  and  are 
enabled  to  do  all  classes  of  work  quickly,  and 
at  low  prices.  Records,  briefs  and  other  legal 
works  are  made  a  specialty.  Estimates  are 
always  cheerfully  and  promptly  given  in  ref>ly 
to.  inquiries  for  them. 

60   CENTS    PER    PAGE. 

Will  not  this  price  secure  your  brief  and 
record  printing  ?  We  can  put  the  longest 
brief  on  record  in  typ  *,  so  that  proofs  of  the 
whole  may  be  had  to  read  together. 


OUT  OP  PRINT. 
The  Ohio  Local  and  Special  Laws,  passed 
by  the  General  Assembly  in  18&3,  were  issued 
in  but  a  small  edition  by  the  State,  and  no 
copies  were  distributed  to  members  of  the  bar. 
Being  state  printers,  fortunately  for  the  law- 
yers, we  saved  the  plates,  and  have  issued 
an  edition,  as  a  personal  venture.  No  libra- 
ry is  -  complete  without  a  copy.  Three  dollars 
gets  one  of  these  Laws  and  the  Ohio  Legal 
News  for  one  year.  The  edition  will  soon  be 
exhausted.    Subscribe  now. 


The  Ohio  Legal  News  occupies  a.  field 
in  legal  journalism  heretofore  vacant  or  illy 
filled.  Its  purpose  is  to  render » accessible 
to  the  bar  of  Ohio,  the  leading  decisions  . 
of  the  courts  of  the  state,  and  those  of 
courts  in  other,  states  bearing  upon  ques- 
tions of  importance  in  Ohio  practice.  At- 
tempts in  this  line  have  been  made  by 
others,  and*  are  being  continued,  but  only 
a  small  portion  of  the  field  has  been  cov- 
ered. Ohio  is  a  large  state,  with  elaborate  and 
diversified  interests,  out  of  which  grow  many, 
interesting  contentions,  and  from  the  great 
number  of  courts  proceed  many  important  de- 
cisions. Scarcely  a  case  involving  a  question 
of  law  is  decided  that  is  not  valuable  either  as 
a  precedent,  or  to  assist  the  attorney  in  the 
preparation  of  a  suitable  argument  to  sustain 
a  similar  position. 

In  the  pasty,  but  a  small  comparative  number 
of  decided  cases  have  been  published,  because 
of  the  lack  of  enterprise  shown  in. the  only  Ohio 
existing  law  paper,  in  the  absence  of  stimulat- 
ing competition.  On  rare  occasions,  when 
the  Judges  were  willing  to  write  out  and  fur- 
nish gratuitously  a  decision,  it  has  reached  the 
bar,  through  the  grace  of  the  proprietor  of 
that  sheet,  who  still  insists  that  he  shall  occupy 
the  field  exclusively,  as  in  the  past,  and  to. the 
detriment  of  a)l  progress  along  this  line  of 
effort. 

-  Important  cases  from  every  county  and  cir- 
cuit have  been  constantly  lost  to  the  profession, 
because  with  the  burdens  of  increasing  dockets, 
the  preparation  of  written  opinions  by  the 
Judges  has  become'  impossible,  and  has  not 
been  done  except  in  rare  instances  where  the 
Court  has  felt  an  unusual  interest  in  the  pointy 
involved.  The  Ohio  Legal  News  will  be  de- 
voted to  the  publication  of  as  many  as.possible 
of  what  heretofore  have  been  unreported,  and  ' 
thus  become  lost  decisions.  By  the  aid  of  the 
stenographer,  the  oral  opinions  will  be  trans- 
formed into  written,  ones,  which,  when  revised 
by  the  Court  announcing  them,  will  be  pub- 
lished and  made  accessible  to  the  bar.  Patrons 
of  the  old  journal  have  been  made  to  believe 
they  were  receiving  all  of  the  important  cases, 
but  they  can  easily  see  the  mistake  when  they 
know  the  modus  operandi  pursued  in  getting 
cases  for  that  paper. 

'Our  contemporary  manifests  much  alarm, 
lest  in  our  efforts  we  may  duplicate  6ome  of 
the  work  he  is  doing,  There  is  no  cause  for 
this.  We  shall  not  be  behind,  and  the  only 
duplication  probable  will  be  instances  where 
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the  cases  we  publish  are  copied,  or  the  features 
we  present  are  repeated,  by  our  rival,  because 
he  has  been  too  slow  to  have  them  out  on 
time,  We  shall  furnish  exclusive  new  matter 
enough,  such  as  he  has  not  heretofore  at- 
tempted to  get,  and  which  he  can  now  get  only 
from  our  .pages,  which  will  be  closed  by  copy- 
right if  necessary  to  prevent  intrusion,  to  re- 
pay all  our  subscribers  for  their  investment 

One  journal  of  the  kind  published  in  the 
past'  is  undoubtedly  enough  in  Ohio,  but  we 
believe  there  is  a  demand  for  a  live  legal  fcfcper, 
and  we  are  going  to  ascertain  whether  there  is 
.  or  not,  by -offering  one  to  the  profession,  and 
allowing  them  to  discriminate. 

We  are  attacking  no  publication,  and  if 
allowed  to  publish  our  paper  unmolested,  will 
engage  in  no  controversy  with  our  competi- 
tors. The  above  is  published  simply  to  ex- 
plain wherein  we  think  the  legal  profession 
are  to  be  benefited  by  the  advent  of  the  Ohio 
LEGAL  Nsws,  a  point  over  which  brother  Jahn 
seems  considerably  exercised. 

"y ."  The  publishers  of  the  Legal  News  having 
as  we  are  informed,  sent  letters  to  the  courts 
all  over  the  state,  requesting  reports  of  their 
decisions,  the  circuit  courts  of  several  circuits 
have  already  informed  us  that  they  have  con- 
cluded to  have  nothing  to  do  with  them ;  and 
what  is  still  worse,  we  have  received  letters 
from  Judges  of  different  parts  of  the  state 
complaining  of  the  way  in  which  alleged  de- 
cisions of.  theirs  have  been  published  in  the 
Legal  News" 

The  above  is  a  part  of  the  whine  put  up  by 
th£  proprietor  of  the  Law  Bulletin,  Because 
q(  ,  his  alarm  at  the  strength  displayed  by  this 
publication,  and  the  favor  with  which  it  has 
be>n  received.  -  It  is  absolutely  untrue  in  every 
particular.  No  letter  of  the  kind  has  ever 
.  been  sent  from  this  office,  and  we  insist  that 
no- such  letter  from  a  Judge  has  ever  been  re- 
ceived, because  no  cause  for  a  complaint  has 
ever  arisen.  If  such  a  letter  was  ever  sent  to 
the  Bulletin  it  was  a  criticism  of  some  of  the 
mistakes  so  frequently  found  in  it.  On  a  par 
w.tta  the  above  libel,  is  its  attempt  to  filch  an- 
endorsement  from  the  late  Hon,  J.  W.  Tyler,  of 
Cleveland,  by  a  statement  that  the  publisher 
would  not  dare  to  make  if  the  alleged  author 
were  alive  to  refute  it  This  paper  is  on  the 
best  terms  with  the  Judges  of  Ohio,,  and  no 
effort  which  any  mischief  maker  may  make  to 
further  his  own  interests,  can  raise  any  es- 
trangement between  them  and  us. 

Several  decisions  appear  in  this  number, 
taken  exclusively  for  the  Ohio  Legax  News, 
by  our  own  atenographer  and  which  would 
never  have  been  published  if  we  had  not  taken 
this  pains.  The  number  of  such  cases  will.be 
such  that  our  paper  will  be  a  necessity  to 
every  lawyer  who  wishes  to  have  Ohio  decis- 
ions complete;  -    . 


The  Law  Bulletin  says :  "The  Legal  Nkws 
-will  probably  have  the  advantage  over  as,  is 
being  able  to  get  hold  of  some,  valuable  decis- 
ions of  the  courts  in  its-  own.  and  adjacent 
counties."  This  is  about  the  only  truth  told 
in  the  article  concerning  us,  found  in  its  issae 
of  last  week/  And  we  shall  get  them  Jrom 
other  more  remote  counties,  and  they  will  be 
our  exclusive  property. 

We  call  attention  to  tfre  decision  of  Judge 
Tftftin  the  case  of  the  Western  Union  Tele- 
graph Co:  v.Poe}  round  on  page  666  of  this 
issue, of  the  Oftto  Legax,  Hvwb.  This  case 
pronounces  the  Nichols  law  unconstitutional, 
and  is  an  important  one  in  Ohio.  It  was  de- 
cided April  23, 1894,  but  notwithstanding  the 
long  lapseof  time,  it  has  not  heretofore  been 
laid  before  members  of  the  Ohio  bar,  generally 
because  the  existing  organ  of  the  profession 
has  not,  as. yet,  published  it  .Competition 
drove  it  into  publishing  the  long  opinidn  by 
Justice  Harlan  in  the  Strike  case,  last  week, 
and  we  expect  to  see  it  duplicating  oar  work 
by  publishing  the  Nichols  law  case,  after  * 
while. 


Several  important "  mandamus  cases  are 
pending  before  the  Supreme  Court.  One  from 
Darke  County  attempts  to  annul  an  act  of  the 
last  General  Assembly,  changing  the  sub-drn- 
sioirs  of  the  second  judicial  district.  Another 
seeks  to .  compel  the  election  supervisors  ix 
Jackson  County  to  place  on  the  official  balk* 
the  names  of  canaidates  not  filed  within  the 
prescribed  fifteen  days  before  electron,  as  re- 
quired by  section  nine  of  the  ballot  laws.  The 
lower  courts  have  held  the  section  to  be  direc- 
tory and  not  mandatory.  Litigation  resuftxrf 
from  the  vigorous  prosecution  of  caaea  Tecest- 
ly  carried  on  by  Dairy  and  Pood  Commissioner 
McNeal  will  soon  reach  the  Supreme  Court  c 
which  the  validity  of  some  of  the  pure  food 
laws,  is  to  be  tested. 

Attorneys  will  find  it  to  their  interest  to  er 
amine  the  new  law  relating  to  partnerships  ft 
O.  h.  357,  persons  doing  busines-  as  paitsen 
who  do  not  comply  with  the  provisions  of  tbtf 
act  as  to  filing  and  publishing  a  oertificc* 
stating  the  names  of  all  the  members  of  tbe 
partnership  and  their  residence,  cannot  saff- 
tainan  action  on  account  of  contracts  made  or 
transactions  had  in  the  partnership  name 
Attorneys  who  are  not  familiar  with  this  Is* 
may  some  time  £nd  themselves  nnceremoch 
ously  ont-of  court 
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BBSGUTA*. 

rhe  Admissibility  of  DMantiMii  of  PartUf  to 
Tranaactiarit  at  Bart  •€  Set  Gestae.  . 

fry  Will  J*  Ore,  A.  ».,  IX.  B.f  of  the  Canton,  Ohio,  bar. 

-#**  gestae >  as  a  term  in  the  law  of  evidence, 
is  of  comparatively  modern  origin.  The  term, 
t  id  true,  is  found  m  the  Code  and  Digests  of 
lustinian,  but  in  that  connection  it  appears  in 
the  form  res  gesiai  and  is  used  in  the  untechui- 
:al  sense  of  an  occurrence  or  transaction.  'We 
irst  meet  with  it  in  the  English  law  in  theyear 
1794,  in  Hooke's  trial,  reported  in  Howell's  State 
Trials,  440.  The  term  is  again  used  in  1801  in 
he  case  of  Hoar  v.  Allen,  3  Esp.  276.  We  do 
lot  find  the  term  in  any  text  book  either  on 
he  subject  of  evidence  or  any  other,  prior  to 
he  present  century,  but. in  1806  the  expression 
*es  gestae  appeared  in  Evans'  Appendix*  to 
Pothier  on  Obligations.  The  expression,  as  a 
technical  term  of  evidence,  originated  in  En- 
gland and  the  first  instance  we  have  of  its  use 
>n  this  side  of  the  Atlantic  is  in  the  case  of 
tartlet  v.  Delprat,  4  Mass.  702,  reported  in  1808, 
n  whfch  case  the  term  was  used  by  Mr.,  after- 
ward Mr.  Justice  Story,  in  his  argument 

It  is  not  to  be  understood,  however,  that  the 
egal  doctrine  involved  in  the  res  gestae  rule 
was  not  recognized  before  the  introduction  of 
he  te'rm  itself.  This  doctrine,  like  all  well  es- 
ablished  legal  principles,  is  a  growth — an  evol- 
ution from  precedent  principles — which  was 
leveloped  in  its  present  form  only,  by  gradual 
brmation  in  the  coarse  of  time,  and  which, 
udging  from  the  present  conflicting  decisions, 
s  destined  to  .undergo  Still  further  modi  fict- 
ions be/ore  it  shall  finally  reach  that  stage  of 
>erfection  that  it  will  enable  courts  to  apply 
he  rule  with  any  great'  degree  of  precision. 
3ence  it  is  that  tne  doctrine  had  obtained  a 
ecognized  place  in  the  law  before  the  phrase 
vhich  we  now  use  to  designate  it  was  applied 
o  distinguish  the  rule  itself. 

We  are  unable,  therefore,  to  determine  the 
>recise  period  when  the  doctrine  of  res  gestae 
nade  its  appearance  in  the  science  of  Juris- 
>rudence.  We  do  know,  however,  that  the  doc- 
rine  is  comparatively  modern,  for  the  reason 
hat  the  rule  excluding  hearsay,  which  neces- 
sarily precedes  that  concerning  res  gestae,  was 
lot  recognized  as  a  rule  of  evidence  much  be- 
ore  the  reign  of  Charles  II,  and v  that  even  si 
ate  as  17JH)  there  was  considerable  controversy 
is  to  the  limits  o(  the  hearsay  rule. 

But  whatever  may  be  the  origin  of  the-  doc- 
rine  of  res  gestae,  and  however  modern  may 
«  the  term  itself,  it  is  to-day  one' of  the  most 
amiljar  terms  of  the  law.  It  occupied  a  con- 
picuous  place  in  all  late  works  on  the  subject 
>f  evidence,  and  the  reports  issued  during  the 
ast  half  century  are  replete  with  cases  in  which 
he  rule  has  been  discussed  and  applied.  The 
itudy  of  the  doctrine  is  of  absorbing  interest 
o  the  student  of  law,. not  only  because  of  the 
mportance  of  the  subject,  but  also  because  of 
he  uncertainty  which  at  present  characterizes 


the  understanding  and  application  of  the  ruje. 
It  is  our  purpose,  in  the  following  pages,  to  en- 
ter upon  a  discussion,  necessarily  brief  and 
imperfect,  concerning  the  meaning  of  the  term 
res  gestae  and  the  nature  and  limitations  of  tfce 
rule  admitting  declarations  af  part  of  the  res 
gestae,  and  to  this  end  we  win  consider  first, 
the  origin  of- the  rule  in  the  law  of  evidence; 
secondly,  the  meaning  and  extent  of  the  term 
itself;  and  lastly,  the  application  and  limit** 
tions  of  the  rule  admitting  declarations  as  res 
gestae.   .*-•"' 

L     ORIGIN  OP  THB  1UU  OF  EVIDENCE.      ; 

One  of  the  fundamental  rules  of  the  Law  of 
Evidence  requires  that  the  best  evidence  <d 
which  the  case,  in  its  nature,  is  susceptible, 
mus*. always  be  produced.  As  a  corollary  to 
this  general  and  exclusive  proposition,  the  lSw 
upon  this  subject  presents  another  rule,  which 
lays  it  down  as  a  general  doctrine,  that  that 
class  -of  testimony  known  in  (he  law  as  hearsay 
shall  not  be  receivable  in  evidence.  Speaking 
generally,  we  may  say  that  hearsay  includes  all 
such  evidence  as  depends  for  its  value  not  upon 
the  credit  due  to  the  witness  himself,  but  also, 
in  part,  upon  the  competency  and  truthfulness 
of  another.  " 

The  reasons  for  this  rule  are  stated  at  length 
by  all  the  writers  on  Evidence,  and  have  their 
origin  in  those  fundamental  principles  which 
underlie  not  only  the  Law  of  Evidence  as  a 
branch  of  jurisprudence,  but  also  the  concepts 
of  natural  justice.  To  abrogate  or  disregard 
the  rule  excluding  hearsay  would  be  t »  ignore 
the  requirement  that  all  witnesses  must  be  . 
placed  upon  their  oath  and  subjected  to  crosi 
examination  in  order  that  their  credibility  may 
be  thoroughly  tested  snd  their  veracity  estab- 
lished. Add  to  this  objection  the  intrinsic 
weakness  of  such  evidence,  its  tendency  to  pro- 
tract litigation,  the  opportunity  it  .affords  for 
fraud,  and  its  inherent  insufficiency  to  satisfy 
the  ordinary  mind,  and  the  wisdom  and  equity 
Of  the  hearsay  rule  will  be  at  once  apparent 
In  the  language  of  Buller,  Jr.,  "If  the  first 
speech  was  without  oath,  another  oath  that 
there  was  such  a  speech,  makes  it  no  more  than 
a  bare  speaking,  and  so  of  no  value  in  a  court 
of  justice."  (a) 

A  rigid  adherence  to  the  prop**  "*!«•  pf  evi- 
dence is  essential  to  the  faithful  and  uniform 
administration  of  justice.  As  has  been  well 
observed  by  Mr.  Justice  Clifford,  (6)  "Life,  lib- 
erty and  property  depend  largely  on  the  strict 
observance  of  the  rules  of  Evidence,  and  ex- 
perience has  demonstrated  that  wrong  verdicts 
are  the  usual  result  of  the  wrong  admission  of 
improper  testimony  or  the  improper  exclusion 
of  testimony  that  is  competent  snd  material. 
It  is  evident,  therefore,  that  the  rule  forbidding 
the  admission  of  hearsay  should  not  be  de- 
parted from  except  in  cases  which  manifestly 
fall  within  the  exceptions  tqrthe  hearsay  rule. 

These  exceptions  it  is  not  necessary  for  us  to 
state  in  this  connection.  .  We  have  dwelt  upon 
the  rules  requiring  the  best  evidence  and  ex- 
cluding hearsay,  not  because  the  rule  admitting 


.  la)    Bailer's  Nisi  Pnus  291. 
\d)    Ins.  Co.  v.  Motley,  8  Wall.  997. 
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declarations  that  are  part  of  the  res  gestae  is 
an  exception  to  either,  but  in  order  that  it  may 
be  apparent  that  it  falls  within  the  meaning  of 
'the' -first  and  consequently  does  not  violate  the 
second.  In  other  words,  as  we  hope  to  demon- 
strate later  on,  declarations  that  are  part  of  the 
res  gestae  are  the  best  evidence  in  the  cases  in 
which  they  are  admitted,  and  do  not  fall  within 
'the  rule  excluding  hearsay,  because  they  arc  not 
properly  hearsay,  but,  on  the  contrary,  verbal 
acts — "declarations  which  are  the  tongues  of 
acts." 

Having  thus  gone  to  the  origin  of  the  res 
gestae  rule  in  the  Law  of  Evidence  and  having 
stated  that  it  is  strictly  a  part  of  and  not  an  ex- 
ception to  the  rule  requiring  the  best  evidence, 
we.  shall  not  proceed  to  define  the  term  res 
gestae,  aud  to  illustrate  the  rule  admitting  de- 
*  claration  that  are  a  part  of  it,  in  order  that  .we 
may  ascertain  whether  or  not  our  foregoing, 
premises  are  correct 

II.  MEANING  AND  EXTENT  OF  THE  TERM. 

The  term  res  gestae,  in  its  broadest  accepta- 
tion, includes  all  things  done,  words  spoken 
and  exclamations*  uttered  in  the  course  of  a 
transaction.  Mr.  Wharton,  in  his  able  work, 
defines  the  res  gestae  as  "  those  circumstances 
which  are  the  automatic  and  undesigned  in- 
cidents of  a  particular  litigated  act,  which  are 
admissible  when  illustrative  of  such  an  act1' 
( c).  Mr.  Roscoe  says  :  M  When  hearsay  is  in- 
troduced, not  as  a  medium  of  proof  in  order 
to  establish  a  distinct  fact,  but  as  being  in 
itself  apart  of  the  transaction  in  question,  it 
is  then  admissible ;  for  to  exclude  it  might  be 
to  exclude  the  only  evidence  of  which  the 
nature  of  the  case  is  capable"  [d).  In  other 
.words,  the  so-called  hearsay  in  this  case 
ceases  to  be  hearsay,  according  to  the  defini-> 
tion  of  hearsay  given  above,  and  becomes,  in 
effect,  a  constituent  of  the  act  itself.  In  the 
elegant  language  of  Prof.  Green  leaf  (e)  "the 
affairs  of  njen  consist  of  a  complication  of 
circumstances  so  intimately  interwoven  as  to 
•be  hardly  separable  from  each  other.  Each 
owes  its  birth  to  some  preceding  circum- 
stances, and,  in  its  turn,  becomes  the  prolific 
parent  of  others;  and  each,  during  its  exist- 
ence, has  its  inseparable  attributes  and  its 
kindred  facts,  materially  affecting  its  char- 
acter and  essential  to  be  known  in  order  to  a 
right  understanding  of  its  nature." 

It  would  be  useless  to  incumber  an  essay 
of  this  kind  with  more  definitions  of  the  term 
res, gestae.  In  every  work  on  the  subject  of 
Evidence,  an  attempt  is  made  to  bring  within 
thr  limits  of  a  concise  definition  the  essential 
characteristics  of  the  term,  but  the  above  ex- 
amples, sufficiently  illustrate  the  nature  of 
these  definitions,  as  well  as  indicate  the  mean* 
i'ng.Qf  the  term  itself.  It  may  be  well,  howr 
fcvar* to  notice  a  recent  criticism  of  all  defini- 
tions of  the  class  exemplified  above,  which 
appeared  in  an  article  by  Mr.  Alfred  Jenkins 
Shnver  of  the  Baltimore  Bar,  in  the  Balti- 
more Daily  Record  of  October  25,  1893. 
Mr.    Shrive'r  contends  that  it  is  neither  rea- 

(c)    1  Wharton  on  Evidence,  Sec.  J.VJ.  ' 

Id  »     Roscoe.  on  Evidence.  21. 

(  e\    1  Greenlcaf  on  Evidence,  Sec.  108. 


sonable  nor  necessary  to  bring  acts  into  the 
definition  of  res  gestae,  for  the  reason,  as 
he  states  it,  that  if  an,  act  is  relevant  to 
any  question  in  dispute,  it  is  competent 
irrespective  of  any  res  gestae  role,  but 
if  irrelevant,  there  is  no  principle .  in  the 
doctrine  of  res  gestae  that  can  make  it  com- 

Setent  or  admissible.  He  then  proceeds  to 
efine  res  gestae  as  "  the  verbal .  incidents  of 
an  act,  admitted  as  a  part  of,  and  for  the  par- 
pose  of  explaining  it/' 

We  notice  this  definition  principally  be- 
cause it  will  tend  to  further  illustrate  the  res 
gestae  doctrine.  It  will  not  be  necessary,  is 
this  connection,  to  farther  consider  the  soand- 
netfs  or  importance  of  Mr.  Shrivcr's  critkisBi. 
for  the  reason  that  as  this  essay  is  only  to 
apply  to  declarations  which  are  admissible  ic 
evidence  as  part  of  the  res  gestae \  any  consid- 
eration of  acts,  except  as  connected  with  the 
declarations  themselves,  would  be  foreign  to 
onr  present  purpose. 

The  elegance  and  substantial  agreement  of 
the  definitions  given  above  might  lead  a  be- 
ginner in  the  Law  of  Evidence  to  the  con- 
clusion that  the  doctrine  of  res  gestae  is 
well  settled  and  of  easy  and  uniform  applica- 
tion. But  unfortunately  the  writers  who  so 
concisely  define  the  term  res  gestae^  are  macb 
less  definite  and  consistent,  although  possibly 
not  less  elegant,  when  they  come  to  indicate 
the  limitations  and  application  of  the  rule  so 
concisely  and  plainly  coached.  And  ever 
more  unfortunately,  the  courts  in  their  appli- 
cation of  the  principles,  although  in  most 
cases  fairly  consistent  in  their  individual  de- 
cisions, are  sadly  discordant  when  we  begic 
to  compare  the  "decisions  of  one  court  with 
those  of  another.  Indeed,  the  majority  of  the 
text  writers,  after  they  have  stated  the  doc- 
trine of  res  gestae  with  befitting  clearness,  c 
attempting  to  illustrate  the  doctrine  and  to 
apply  it  to  rases  that  arise,  after  stating  the 
circumstances  in  question,  conclude  with  the 
statement  that  u  these  are  admitted,  provided 
they  form  part  of  the  res  gestae*9  thus  in  ef- 
fect begging  the  very  question  they  are  en- 
deavoring to  answer.  The  courts,  although 
faithful  and  painstaking  in  applying  the  doc 
trine  to  the  cases  that  they  are  called  upon  w 
decide,  usually  confine  themselves  to  the  de- 
cision of  particular,  cases,  and  it  is  not  em 
to  find  numerous  decisions  in  which  attempts 
are  made  to  state  the  general  nature  and  lim- 
itations of  the  res  gestae  rule.  After  exsn- 
ining  a  number  of  cases  in  which  this  rule  s 
consjdered  and  applied,  one  can  hardly  hesi- 
tate in  accepting  the  statement  of  Mr.  Ste- 
phen, that  the  term  res  gestae  seems  to  hxw 
come  into  use  on  account  of  its  conveniest 
obscurity  {/).  Indeed,  Mr.  Taylor  has  stsi 
that  the  doctrine  of  res  gestae  should  be  left 
unfettered  by  useless  definition,  and  be  deter- 
mined in  each  case  in  the  exercise  of  a  t 
discretion  (g). 

,/)    Stephen*  Dig.  Ev.  Note  V. 

( g )    TaylOT's  2d  letter  to  I*ord  Cockt 


[CONCLUDED  NEXT  WEEK.] 
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Western  Union  Telegraph   Co.   v.   Poe, 
Auditor  of  State  of  Ohio,  et  al. 

[Circuit  Court,  S.  D.  Ohio,  R.  D.    April  2*.  1994  ] 

1.    Taxation— Market  Value   of   Corpo- 
rate Stock. 
A  tax  upon  the  property  of  a  telegraph  cora- 

Sany  <" Nichols  Law/'  Rev.  St  Ohio,  g  2778a), 
etermined,  in  part  at  least,  by  the  aggregate 
value  of  the  shares  of  its  capital  stock,  con- 
flicts with  a  constitutional  provision  (Const. 
Ohio,  art  12,  2  2)  that  the  taxation  of  all  taxa- 
ble property  shall  be  "by  a  uniform  rule," 
because  the  market  value  of  such  stock  bears 
no  necessary  relation  or  proportion  to  the 
va'ue  of  the  tangible  property  of  the  corpora- 
tion, and  because  it  involves  elements  of  value, 
such  as  the  good  will  and  earning  capacity  of 
the  business,  which  are  udt  taxable  in  the  state, 
and  not  used  therein  to  determine  the  value  of 
the  taxable  property  of  individuals  or  other 
corporations. 

2.  Same— Franchise  op  Corporation. 
Such  tax  cannot  be  supported  as  a  tax  upon 

the  franchise  of  the  corporation  to  do  business 
in  the  state,  or  as  a  tax  upon  the  business  of 
the  corporation,  or  as  a  tax  upon  the  property 
of  the  corporation,  combined  with  such  fran- 
chise and  business,  because  the  legislature  has 
not  prescribed  any  definite  mode  of  ascertain- 
ing the  amount  of  such  tax,  and  could  not, 
under  the  constitution,  commit  the  determina- 
tion of  such  amount  to  the  discretion  of  a 
board  of  appraisers. 

3.  Injunction— Illegal  Tax. 

A  federal  court  has  no  general  equitable  ju- 
risdiction in  such  case  to  enjoin  a  board  of 
appraisers  from  certifying  the  amount  to  be 
assessed  in  each  county  upon  the  ground  that 
such  tax  is  illegal,  nor  does  it  acquire  such 
jurisdiction  under  the  provision  of  a  state 
statute  (Rev.  St.  Ohio,  M  5848,  5849)  that  an 
action  may  be  brought  to  prevent  the  illegal 
levy  of  a  tax  against  a  corporation  or  person 
beneficially  interested  in  the  proceeds,  and 
against  a  county  auditor  who  completes  the 
levy  by  placing  it  on  the  tax  duplicate. 

4.  Same— Multiplicity  ok  Suits. 

In  such  case,  however,  a  federal  court  has 
jurisdiction  to  enjoin   the  board  in  ordei    to 
prevent  a  multiplicity  of  suits  in  the  several 
counties  of  the  state, 
i.    Same— Amount  in  Controversy. 

The  jurisdiction  of  the  federa/  court  will 
tot  be  defeated  in  such  case  by  the  fact  that 
he  assessment  will  not  amount  to  $2,000  in 
my  single  coumy,  because,  the  action  being 
igainst  the  board  of  appraisers,  the  whole 
mount  to  be  certified  is  the  amount  in  con- 
rovexsy. 

This  is  a  Suit  in  Equity  to  enjoin  the 
Lssessment  of  a  tax  brought  by  the 
Western  Union  Telegraph  Company,  a 
corporation  ard  citizen  of  New  York, 
gainst  the  state  auditor,  attorney  gen- 


eral, and  state  treasurer  of  Ohio.  It 
now  comes  on  for  hearing  on  demurrer 
to  the  bill,  and  on  a  motion  by  com- 
plainant for  preliminary  injunction. 

The  main  questions  at  issue  are  of  the 
validity,  under  the  federal  and  Ohio  constitu- 
tions, of  a  law  of  Ohio  known  as  the  "Nichols 
Law,'*  imposing  taxes  on  telegraph,  telephone, 
and  express  companies.  The  bill  avers  that ' 
the  complainant  owns  and  operates  lines  of 
telegraph  in  nearly  all  of  the  states  of  the 
Union,  including  Ohio,  said  lines  consisting  o 
poles  with  cross  arms,  supporting  suitable 
wires,  for  the  transmission  of  telegraphic 
messages  by  means  of  electricity,  and  employs 
thousands  of  men  as  officers  and  operators, 
clerks  and  messengers,  together  with  line 
repairers  and  others.  That  on  April  27,  1893, 
the  legislature  of  Ohio  passed  a  law  for  the 
taxation  of  telegraph,  telephone  and  express 
companies,  which  made  defendants  a  board  of 
tax  appraisers  lor  such  companies,  and  directed 
them  to  value  and  assess  the  property  of  such 
companies  as  follows: 

"Sec  2778a.  Every  express,  telegraph  and 
telephone  company  embraced  in  section  2777, 
whether  chartered' by  the  laws  of  this  state,  or 
any  other. state  or  county,  doing  business  in 
this  state,  shall,  annually,  between  the  first 
and  tenth  days  of  May,  return  to  the  auditor 
of  state,  under  the  oath  of  its  treasurer,  the 
amount  of  its  capital  stock,  its  place  of  busi- 
ness, the  par  value  and  market  value  (or  if 
there  be  no  market  value,  then  the  actual 
value)  of  its  shares  at  the  time  of  said  return. 
The  return  shall  also  contain  a  statement  in 
detail  of  the  entire  real  and  personal  property 
of  said  companies  aud  where  located  and  the 
value  thereof  as  assessed  for  taxation ;  and 
telegraph  and  telephone  companies  shall,  in 
addition  thereto,  return  the  whole  length  of 
their  lines  and  the  length  of  so  much  of  their 
lines  as  is  without  and  is  within  the  state  of 
Ohio,  which  lines  shall  include  what  said  tele- 
graph and  telephone  companies  control  and 
use,  under  lease  or  otherwise  ;  and  said  board 
of  appraisers  and  assessors  shall  in  determin- 
ing the  va'ue  of  the  property  of  said  com- 
panies in  this  state,  to  be  taxed  within  the 
state  and  assessed  as  herein  provided,  be  guided 
by  the  value  of  said  property  as  determined  by 
the  value  of  the  entire  capital  stock  of  said 
companies,  and  ?uch  other  evidence  and  rules 
as  will  enable  said  board  to  arrive  at  the  true 
value  in  money  of  the  entire  property  of  said 
companies  within  the  state  of  Ohio  in  the  pro- 
portion which  the  same  bears  to  the*,  entire 
property  of  sajd  corporation,  as  determined  by 
the  value  of  the  capital  stock  thereof,  and  the 
other  evidence  and  rules  as  aforesaid.  Ex- 
press companies  shall  in  making  said  return, 
include  therein  as  a  part  thereof,  a  statement 
of  their  entire  gross  receipts  for  the  year  end- 
ing the  first  day  of  May  fit  the  business  done 
within  the  state  of  Ohio;  giving  the  receipts 
of  each  office  in  said  state  and  the  location 
thereof  for  said  year.'" 

The  bill  further  avers  that  complainant 
made  a  stateimnt  to  the  auditor,  a  copy  of 
which    is    filed  with    the    bill,  showing   the 
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amount  of  its  capital  stock  and  the  market 
value    thereof,   so  far  as    said    market  value 
could  be  shown,  together  with  a  statement  of 
the  location  and  value  of  its  property  in  the 
state  of  Ohio,  the  number  of  miles  of  its  tele- 
graph lines  in  Ohio,  and  the  total  length  of  its 
lines  everywhere.     That,  acting  upon  the  in- 
formation   thus    furnished,    and   under     the 
requirements  of  the  statute,  and  not  in  the 
exercise  of  their  individual  judgment  of  the 
valuation    of    the    property  of  complainant, 
defendants  made  an  appraisement  and.  assess- 
ment against  complainant  of  $2,01 1 ,000,  wrong- 
fully pretending  that  the  sum  is  named  as  the 
value    of    complainant's    property    in    Ohio. 
That,   unless    restrained    oy  this"  court,  the 
defendants,   as  such  board,  will    certify  this 
assessment,  in  accordance  with  the  act,  to  the 
auditors  of  eighty-seven  counties  in  the  state, 
wherein  complainant's  lines  run,  in  the  pro- 
portion of  the  mileage  of  lines  in  each  county, 
to  the  state  mileage.    That  said  auditors  will, 
on   receipt  thereof,  certify   the   same  to  the 
respective    ccunty  tieasurers  for    collection. 
That  the  rate  of  taxation  in  Ohio  for  the  year 
1893  varies,  according  to  the  county,  from  two 
and  one-half  to  three  per   cent.,  so  that  the 
aggregate    assessment    against    complainant 
upon  said  illegal  and  excessive  valuation  will 
amount  to  between  $50,000  and  $60,000,  and  in 
several    counties  ot    the  state   not    only  the 
assessment,   but  the  difference  between    the 
assessment  under  said  law  and  an  assessment 
upon  a  true  and  lawful  valuation  of  complain- 
ant's property  will    exceed   $2,000.     That  in 
truth  the  entire  value  of  complainant's  prop- 
erty in  Ohio  at  all  times  in  the  year  1893  prior 
to  and  subsequent  to  May  1,   1893,  does  not 
exceed  $647,000,  and,  estimated  as  all   other 
property  is  for-  taxation  in  the  state,  would  fall 
far  below  that  sum.     That  complainant  is  the 
owner    of   lines  of   Atlantic  cable  extending 
to    Cuba    and    England,  and    connecting    in 
England    with    lines    of     other     companies 
extending    to    all     parts    of     Europe,     and 
also    of    lines    in    Canada.      That    the    total 
mileage    of    its    lines    is    189,576    miles,    in- 
cluding    the     mileage     in     Ohio,     which    is 
8,272  miles.    That  the  cash  value  of  complain- 
ant's property  cannot  be  ascertained  approxi- 
mately by  applying  the  proportion  which  its 
lines  in  Ohio  bear  to  the  \v\Lle  number  of 
miles  of  its  lines,  upon  a  valuation  of  all  the 
shares  of  its  capital  stock,  because  such  a  valu- 
ation includes  elements  of  value  not  existing 
in  Ohio,  and  not  taxable  within  said  state,  and 
some  of  which  are  not  taxable  at  all ;  and  also 
because  the  lines  are  not  of  uniform  value  per 
mile,  either  as  to  gross  or  net  income  earned 
upon  the  various  lines  or  as  to  cost  of  con- 
struction and  maintenance.     That  included  in 
the  total  mileage  are  thousands  of  miles  of 
ocean  cable,  costing  $4,000  per  mile,  while  the 
lines  per  mile  in  Ohio  cost  but  Jlftl.60  per  mile. 
That  the  income  per  mile  in  many  states  is 
much  greater  than  in  Ohio,  aud  that  the  aver- 
age income  per  mile  in  the  entire  system  is 
much  greater  than  that  of  the  lines  in  Ohio. 
That  the  market  price  of  complainant's  stock 
affords  no  fair  or  reasonable  or  just  method  of 
formin&au  opinion  as  to  the  value  of  its  prop- 


erty or  of  fixing  a  Ijasis  of  value  for  the  -taxa- 
tion thereof,  because  it  is  speculative  and  van- 
able,    dependent    on    conditions    having  no 
relation  to  complainant's  business  or  property 
That  the  actual  value  of  complainant's  shares 
is  made  up  of  property  of  various  kinds  in  va- 
rious states,  oi  valuable  contracts  with  railroad 
companies  and  other  companies  and  individ- 
uals, of  franchises  conferred  by  act  of  congress 
of  July  24,   1806   (14  Stat  221),  of  franchises 
granted  by  other  states  and  municipalities  is 
them  and 'by  foreign  governments,  of  business 
experience,  good  will,  and  skill  employed  is 
the  prosecution  of  its  business,  of  investments 
in  bonds  and  stocks  of  other  corporations  ag- 
gregating £7,633,230  12,  and  real,  estate  out  of 
Ohio  worth  mote   than  $5,000,000.     That  the 
tax  proposed  to  be  levied  under  the  assessment 
sought  to  be  enjoined  would  amount  to  90  per 
centum  of  its  earnings  in  Ohio  from  all  its 
business  in  Ohio,  including  interstate  coas- 
merce,— an  unheard  of  rate  of  taxation,  aoi 
substantially  destructive  of  its    business  is 
said  state.    That  the  complainant's  pi opertr  is 
Ohio  is  of  the  simplest  character,  consisting 
only  of  poles,  wires,  office  furniture  andinstn 
ments  used  in  telegraphy.    The  bill  avers  th a: 
the  law  is  void,  because  it  does  not  require  the 
valuation  of  the  property  of  complainant  an . 
other  companies  according  to  its  true  value  is 
money,  as  the  property  of  all  other  corpora- 
tions and  individuals  is  valued  for  taxation 
and  as  all  property  is  required  to  be  valued  i"? 
taxation  under  the  state  constitution  in  Obi- 
but  directs  a  valuation  according  to  the  opii 
ion  of  the  board  of  appraisers  as  to  the  rak-. 
of  the  capital  stock  of  such  companies,  whic 
is  determined  by  the  diligence,  fidelity,  » 
skill  with  which  the  business  of  said  coa 
paniea  is  conducted,  by  its  good  will,  and  - 
the  property  of  said  companies  in  many  stale* 
and  by  the  general  financial  conditions  exs: 
ing  in  the  country.    "To  the  ead,   therefcrt 
that  the  complainant  may  not  he  subjected : 
a  multiplicity  of  suits  which  would  other*> 
be  brought  against  it  for  the  recovery  of  re- 
assessments,   to    wit,    suits    in    eighty-set.* 
counties  in  which  it  does  business  in  Oh: 
a  provisional  injunction  restraining  defe»lari> 
from  certifying  the  said  assessment  to  the  is 
rious    county  auditors  in  which  complaiac- 
rioes  business,  and,  after  final  hearing,  a  pr 
petual  injunction  are  prayed  for. 

Upon  the  filing  of  the  bill.  Judge  Sir 
granted  a  temporary  restraining  order  unt~  - 
motion  for  a  preliminary  injunction  coulc  * 
made,  heard,  and  disposed  of.  Defends^ 
thereafter  interposed  a  general  demurrer  : 
the  bill.  The  motion  and  the  demurrer  asx 
on  for  hearing.  The  court  decided  that  the  ^  - 
was  defective,  in  that  it  admitted  certain  tare* 
to  be  due,  without  any  averment  that  the*  i.' 
been  paid;  but  allowed  complainant  a  week 
which  to  pay  them,  and  to  file  an  anien^r:' 
showing  such  payment  The  auiemlmeo:  •  •* 
filed.  A  reargument  was  ordered  on  the  merr.- 
The  minutes  of  the  board,  which  accompa:~ 
the  affidavit,  showed  its  findings  and  5s:i* 
tion  with  reference  to  complainant  as  fo~-o»* 
"That  on  the  1st  day  of  May,  1893,  the  an.;-'. 
of  the  capital  stock  of  said  corporation.  i*>s? 
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ind  outstanding,  was  $94,000,820.  The  par 
iralue  of  its  shares  was  $100  each,  and  the 
market  value  of  its  shares  on  said  day  was  $87 
?ach.  That  the  value  of  the  entire  capital 
stock  of  the  company  on  said  day  was  94  j,008£ 
shares  at  $87  a  share,  or  $81,780,713.40.  That 
:here  should  be  deducted  from  the  value  of 
the  capital  stock  so  found  ($81,780,713.40)  the 
iralue  of  the  investments  of  the  company  in 
Donris  and  stocks  of  other  corporations,  being 
(7,633/230.12,  and  the  value  of  the  real  estate 
jwned  by  it  outside  of  Ohio,  being  $5,013,326.- 
>4;  making  altogether  $13,646,556.76;  leav- 
ng  $69,134,156.34.  being  the  value  of  the 
;n tire  capital  stock  of  the  company  as  based 
lpon  and  represented  by  ihe  lines  of  the  com- 
jany.  That  the  whole  length  in  miics  of  said 
;ompany,  both  within  and  without  the  state  of 
)hio,  was  on  the  said  day  189,576  miles,  and 
he  length  of  such  lines  in  the  state  of  Ohio 
vas  8,272  miles.  That  the  proportion  of  the 
tntire  value  of  the  capital  stock  of  said  com- 
pany employed  in  business  in  Ohio  and  repre- 
sented by  property  taxable  therein  was  on  said 
st  of  May,  1893,8,272-189.576  of  $69, 134. 156.- 
>4,  which  equals  $3,016,614.67.  On  considera- 
. ion  of  the  foregoing,  the  fact  that  property 
generally  in  Ohio  is  taxed  at  not  more  than 
wo-thirds  of  its  actual  value,  the  statement  in 
:he  return  of  the  company  that  to  reproduce 
he  lines  in  this  state  will  cost  the  sum  of 
?1 ,649,279. 10  (which  the  board  regards  as  an  in- 
efficient estimate,  and,  at  any  rate,  much  be- 
ow  the  existing  value  of  said  lines  as  an  en- 
ire  ty),  and  other  facts  and  evidence  contained 
n  the  return  ot  the  company  and  otherwise 
>rought  to  the  attention  of  the  board,  on  mo- 
ion  the  board  unanimously  fix  and  determine 
he  value  of  the  property  of  the  Western  Union 
Telegraph  Company  in  the  state  of  Ohio  to  be 
assessed  and  taxed  therein  at  the  sum  of 
•2,01 1, 076.45."  An  affidavit  of  the  state  auditor 
vas  filed,  showing  that  in  no  one  county  in  the 
tate  would  the  tax  to  be  collected  from  the 
Vestern  Union  under  this  assessment  equal 
52,000,  and  that  the  difference  between  the  tax 
issessed  and  the  tax  admitted  to  lie  due  was 
nuch  less  than  that  sum. 

Brawn  &  Wells  and  Ramsey,  Max- 
cell  &  Ramsey,  for  complainant. 

J.  K.  Richards,  Atty.  Gen.,  and  Thos. 
WcDongall,  for  respondents. 

Taft,  Circuit  Judge,  after  stating  the 
rase  as  above,  delivered  the  opinion  of 
he  Court. 

The  first  question  for  consideration  is 
vhether  this  court  has  any  jurisdiction, 
is  a  federal  court  in  equity,  to  grant  the 
elief  prayed  in  the  bill.  Section  5848  of 
he  Revised  Statutes  of  Ohio  provides 
hat  suits  may  be  brought  to  enjoin  the 
llegal  levy  and  collection  of  taxes  and 
issessments.  Section  5840  provides 
hat  actions  to  enjoin  the  illegal 
evy    of    taxes    and    assessments    must ! 


be  brought  against  the  corporation 
and  person  for  whose  use  or  benefit  the 
levy  is  made,  and,  if  the  levy  would  go 
on  the  tax  duplicate  of  the  county,  the 
county  auditor  must  be  enjoined.  These 
actions  give  the  right  to  relief  by  injunc- 
tion on  the  sole  ground  that  the  tax  is 
illegal,  enlarging  in  this  respect  the  ordi- 
nary equitable  jurisdiction  to  enjoin  the 
levy  or  collection  of  taxes.  The  remedy 
thus  afforded  will  be  enforced  in  federal 
courts  of  equity  (Cummings  v.  Bank,  101 
U.  S.  153),  but,  of  course,  its  extent  is 
limited  by  the  statute  which  gives  it  ex- 
istence. Now,  it  is  obvious  from  section 
5849  that  the  only  persons  against  whom 
such  an  action  can  be  brought  to  prevent 
the  levy  of  a  tax  are  the  corporation  or 
person  beneficially  interested  in  the  pro- 
ceeds of  the  tax  and  the  auditor  who 
takes  the  final  steps  in  completing  the 
levy  by  placing  it  on  the  duplicate. 
Jones  v.  Davis,  35  Ohio  St.  474.  These 
bills  are  not  filed  against  either  the  cor- 
porations for  whose  use  the  tax  will  be 
collected  or  against  the  county  auditors. 
The  bill  cannot  be  sustained,  therefore, 
as  invoking  the  special  remedy  afforded 
by  the  sections  of  the  Ohio  statutes 
aboye  quoted. 

Can  they  be  sustained  on  the  gen- 
eral equitable  jurisdiction  of  the 
court  ?  It  is  well  settled  that 
the  mere  illegality  of  a  tax  is  .no . 
ground  for  invoking  equitable  relief. 
Shelton  v.  Piatt,  139  U.  S.  581,  599, 11 
Sup.  Ct.  646.  But  we  find,  set  up  in  the. 
bills,  a  ground  upon  which  courts  of 
equity  frequentty  grant  relief,  and  that 
is,  to  avoid  a  multiplicity  of  suits.  If 
the  amounts  assessed  by  the  board  are 
certified  to  the  various  county  auditors, 
the  complainant  will  be.  compelled  to 
bring  a  suit,  either  to  prevent  collection 
of  these  taxes  or  to  recover  them  back 
after  paying  them,  in  each  one  of  87 
counties.  This  will  be  the  most  op- 
pressive, and  would  certainly  seem  to 
furnish  ground  for  equitable  interference 
by  this  court,  unless  other  objections  ad- 
vanced by  counsel  fpr  defendant,  and 
now  to  be  considered,  must  prevail. 

It  is  first  said  that  the  injunction 
sought  is  premature,  because  against  the 
valuers,  and  not  against  the  collecting 
officers.  If  such  a  suit  can  be  brought, 
then  it  is  argued  that  a  bill  will  lie  to  en- 
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join  the  legislature  from  passing  the  bill. 
This  is  a  non  sequitur,  instead  of  a  re- 
ductio  and  absurdum.  What  is  here 
sought  to  be  enjoined  is  the  certificate  by 
the  board  of  appraisers  to  the  county 
auditors  of  the  amounts  to  be  assessed 
against  plaintiff.  The  auditors  are  then, 
by  law,  required  to  place  the  same  upon 
the  tax  duplicate,  and  deliver  the  dupli- 
cates to  the  couuty  treasurers  as  warrants 
for  the  collection  ot  the  taxes.  Th  *  duties 
of  the  county  auditors  and  treasurers  in 

.  this  mattor  are  wholly  ministerial.  The 
law  reposes  in  them,  no  discretion  what- 
ever, to  reduce  or  modify -the  assessment. 
It  is  said  that  the  state  auditor  has  power 
to  correct  all  injustice  in  assessments  for 
taxation,  and  constitutes  a  tribunal  of 
review  for, the  purpose.  "I  cannot  agree 
with  this  contention.  It  is  true  that, 
generally  speakiug,  the  state  auditor  is 
at  the  head  of  the  taxing  department  of 
the  state.  By  section  166  of  the  Ohio 
Revised  Statutes  he  is  required  to  instruct 

.  the,  auditors  of  the  several  counties  in 
the  state;  and  by  section  167,  which  is 
the  section  chiefly  relied  on,  his  power  is 
thus  defined: 

"  He  may  remit  such  taxes  and  penalties 
thereon  as  he  ascertains  to  have  been  illegally 
assessed,  and  such  penalties  as  have  accrued  or 
may  accrue  inconsequence  of  the  negligence 
or  error  of  any  officer  required  to  do  any  duty 

.  relating  to  the  assessment  of  property  for  taxa- 
tion or  in  the  duplicate  of  taxes  in  any  county; 
provided,  that  when  the  amount  to  be  remitted 
in  any  one  case  shall  exceed  one  hundred  dol- 

.  *lars,  he  shall  proceed  to  the  office  of  the  gov- 
ernor and  take  to  his  assistance  the  governor 
and  attorney  general  and  in  all  such  cases  may 
remit  no  more  than  shall  be  agreed  upon  "by  a 
majority  of  the  officers  named." 

I  think  this  section  does  not  con.er 
any  power  on  the  state  auditor,  the  gov- 
ernor, the  attorney  general,  to  correct  as- 
sessments under  the  Nichols  law,  which 
provides  such  special  machinery  for  as- 
sessments as  to  prevent  its  application ; 
otherwise  the  taxing  system  of  Ohio 
would  present  the  absurdity  of  subjecting 
the  quasi  judicial  action  of  a  board  con- 
sisting of  the  state  auditor  and  two  others 
1  to  the  review  of  the  state  auditor  alone 
it)  every  case  where  the  assessment  does 
not  exceed  $  100,  and  in  cases  involving, 
more  than  $100  would  make  a  majority 
of  the  reviewing  court  to  consist  of  the 
majority  of  the  court  of  first  instance. 
The  action  of  the  board  of  appraisers  in 


certifying  the  assessments  to  the  county 
auditors  is,  therefore,.a  finality. 

It  is  suggested  that  there  is  the  possi- 
bility that  the  county  auditor  and  county 
treasurer  may  refuse  to  comply  with  the 
duty  imposed  by  an  unconstitutional  law. 
Certainly  these  county  officers  are  not 
tribunals  established  to  consider  consti- 
tutional questions,  before   whom    com- 
plainants could  be  heard.    The  presump- 
tion is  that  they  will  obey  a  law   which 
was  in  due  form  passed  by  the  legislature, 
and  will  assume  its  validity,  especially 
when  it  has  been  treated  as  valid  by  the 
head  of  the  taxing  department  and   the 
head  of  the  law  department  ot  the  state. 
The  possibility  suggested  is  too  remote, 
to  prevent  a  court  of  equity  from  prop- 
erly treating  the  certificate  of  the  board  c: 
appraisers,  as  a  final  step,  directly  to  the 
prejudice  of  the  complainants,  with  no 
taxing  tribunal  or  authority  to  whom  it 
can  appeal  in  the  precedure  provided  by 
the  law,  before  the  tax  is  to  be  collected. 
The  supreme  court  of  Ohio  in  Jones  t. 
Davis,  35  Ohio  St.  474,  did  not  hold  that 
a  proceeding  to  enjoin  a  beard  of  equali- 
zation from  certifying  an  assessment  to 
the  county  auditor  was  premature.     They 
only  held  that  a  proceeding  to  enjoin  the 
auditor  before  he  had  added  the  assess- 
ment to  the  duplicate  was  not  too  la:e. 
because,    until   that  time,    he    had  no: 
completed   his  levy,  which  section  6*4:< 
of  the;  Ohio  Revised  Statutes  gives  the 
taxpayer,  a  special  remedy  against  him 
to  enjoin.     Of  course,  the   complainant 
here,  under  section  5849,  might  bring  a> 
tions  to  enjoin   the  county    auditor  or 
county   treasurer  of  each   county  frox 
levying  or'  collecting  these  assessments. 
but  then  the  multiplicity  of  suits  would  V 
an  accomplished  fact,  and  the  basis  for 
general  equity  jurisdiction  in  ^he  matttr 
would    have    disappeared.     *  It    is   saic 
that  the  equity  jurisdiction  to  prevent  a 
multiplicity  ol  suits  is  never  exercised 
except  against   those  who  are  about  to 
bring  the  suits..    No  case  is  cited  which 
makes  this  distinction,  and  I  do  npt  set 
any  good  reason  for  it. 

Again,  it  is  urged  that  the  affidavit* 
filed  show  conclusively  that  in  no  single 
county  will  the  assessment  against  tk 
cdmplainant  amount  to  $2,000 ;  where- 
fore the  argument  is  that  the  jurisdictocs 
of  this  .court  cdnnot  be  $uj>poitedby*£ 
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ing  together  the  amount  due  in  each 
county.  If  my  conclusion  is  correct, 
that  this  action  will  lie  against  the  board 
of  appraisers,  there  is  nothing  whatever  iri 
this  objection,  because  th^  amount  in- 
volved in  controversy  in  the  suit  is  the 
whole  amount  to  be  certified  by  the 
board  under  the  law,  less  the  aggregate 
amount  which  the  complainant  must  pay 
'  in  the  various  counties  of  Ohio,  under 
such  laws  as  are  in  force  if  the  Nichols 
law  is  not  valid.  That  difference  admit- 
tedly exceeds  $2,000.  For  this  reason, 
I  am  of  the  opinion  that  the  bill  does 
present  a  case  for  equitable  relief  in  a 
Inderal  court. 

Another  reason  advanced  by  counsel 
for  defendants,  why  the  relief  prayed  for 
should  be  denied,  is  that  the  complainant 
has  only  tendered  or  paid  to  the  various 
county  treasurers  the  amounts  due  on 
the  valuation  of  their  r^al  and  personal 
property  as  it  claims  it  to  be,  according  to 
the  local  rates  of  taxation,  but  has  not 
tendered  or  paid  the  amount  due  on 
its  gross  receipts  for  business  within 
the  state  of  Ohio,  as  provided,  by 
the  law,  which  the  Nichols  law 
was  passed  to  supplant,  and  which  is  in 
force,  if  the  Nichols  law  is  invalid. 
This  objection  I  shall  defer  considering 
until  later. 

The  Nichols  law  purports  to  tax  only 
the  real  and  personal  property  owned  by 
telegraph,  telephone  and  express  com- 
panies in  Ohio.  The  gist  of  the  act  is 
contained  in  the  following  sentence,  found 
ii>  the  latter  part  of  section  2778a  : 

"And  said  board  of  appraisers  and  assessors 
shall  in  determining  the  value  of  the  property 
of  said  companies  in  this  state,  to  be  taxed 
within  the  state  and  assessed  as  herein  pro- 
vided, be  guided  by  the  value  of  said  property 
as  determined  by  the  value  of  the  entire  capi- 
tal stock  of  said  companies  and  such  other 
evidence  and  nries  as  will  enable  said  board  to 
arrive  at  the  true  value  in  money  of  the  entire 
property  of  said  companies  in  the  state  o 
Ohio,  in  the  proportion  which  tjie  same  bears 
to  the  entire  property  of  said  corporation  as 
determined  by  the  value  of  the  capital  stock 
thereof,  and  the  other  evidence  and  rules  as 
aforesaid.*' 

The  validity  of  the  foregoing  method 
of  valuation,  so  far  as  complainant  is 
concerned,  depends  on  the  correctness  of 
two  propositions.  The  first  is  ihat  the 
telegraph  plant  in  one  state  has  ai  added 
tnpney  and  taxable  value  as  a  plant  in 


that  state,  because  it  is  physically  a  part 
of  a  great  system  or  ipatlNMgif  overing 
the  country.  This  is  substantially  the 
same  principle  as  that  involved  in  the 
taxation  of  interstate  railroads  in  Ohio, 
which  has  met  the  approval  of  the  state 
supreme  court  (Insurance  Co.  v.  Ratter- 
man,  46  Ohio  St.  153,  166, 19  N.  E.  560), 
and  its  soundness  may  therefore  be  con- 
ceded. .  See,  also,  State  Railroad  Tax 
Cases,  92  U.  S.575, 

The  second  proposition  is  that  the 
market  value  of  the  aggregate  shares  of 
the  capital  stock  of  telegraph,  telephone 
and  express  companies  is  a  proper  guide 
in  fixing  the  true  value  in  money  of 
their  real  and  personal  property  in  Ohio  . 
in  constitutional  uniformity  with  the 
mode  of  assessing  the  real  and  personal 
property  of  individuals*  and  other  corpor- 
ations. The  language  of  the  legislature 
is.  by  no  means  clear  in  defining  the 
method  of  valuation,  but  this  much  is 
certain :  that  the  board  are  enjoined,  un- 
less exceptional  circumstances  require 
otherwise,  to  consider  the  value  of  all 
the  shares  of  the  capital  stock  as  a  basis 
or  controling  element  in  estimating  the 
value  of  the  real  and  personal  property 
of  the  corporation;  The  capital  stock  is 
the  only,  element  of  value  specifically 
mentioned,  and  that  occurs  twice  in  the 
same  involved  sentence.  Other  evidence 
and  rules  are  .referred  to,  but  they  are 
left  to  the  board  to  select  or  adopt.  The 
one  thing  which  the  board  is  required  to 
consider  in  each  /  case  is  the  value  of 
the  capital  stock.  It  is  true  that  the 
board  may  exercise  a  discretion  in  their 
appraisement  to  give  more  or  less  evi- 
dential weight  to  the  value  of  the  capital 
stock.  But  here  is  the  legislative  decla- 
ration that  in  every  case  such  value 
must  be  considered,  and  the  necessary 
implication  is  that  it  is  an  important  ele- 
ment. The  obie  of  this  clause  was  to  . 
increase  the  valuation  of  the  property  of 
corporations  above  that  which  it  would 
have,  without  reference  to  the  capital 
stock.  The  two  laws  which  the  Nichols 
law  supplanted  in  the  taxation  of  foreign 
telegraph  and  express  companies  im- 
posed  a  tax  upon  all  the  real  and  personal 
property  owned  by  those  corporations 
in  Ohio,  and  also  a  tax,  decided  to  be  a 
franchise  tax,  measured  by  a  percentage 
of  the  gross  receipts  from  business  done 
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within  Ohio.  Rev.  St.  Ohio  (Smith  & 
Ben.)  §§  2744,2778;  Telegraph  Co.  v; 
Mayer,  28  Ohio  St.  5^1 ;  Ratterman  v. 
Telegraph  Co.,  127  U.  S.  411,  8  Sup.  Ct. 
1127.  Now  we  may  take  judicial  notice 
of  the  commendable  efforts  of  the  legis- 
lature of  Ohio,  in  view  of  the  condition 
of  the  state  treasury  for  a  number  of 
years  past,  to  increase  the  taxable 
sources  of  revenue,  and  we  may  reason- 
ably infer  that  it  was  not '  the  legislative 
intent  to  reduce  the  tax  upon  telegraph 
companies  or  any  other  foreign  or  do- 
mestic corporation.      When,   therefore, 

'  for  a  tax  upon  all  the  personal  and  real 
property  of  such  companies,  assessed 
without  reference  to  the  value  of  the 
capital  stock,  and  a  franchise  tax  as  well, 
there  is  substituted  a  tax  upon  the  prop- 
erty of  the  corporation  in  Ohioi  on  a  valu- 
ation to  be  determined,  in, part  at  least, 

.  by  the' aggregate  value  of  the  shares  of 
its- capital  stock,  we  must  necessarily  in- 
fer that  this  basis  of  valuation  is  ex- 
pected to  add  substantially  to  the  valu- 
ation of  the  same  property  when  made 
without  reference  to  such  a  standard. 
Convincing  evidence  is  found  that  this 
construction  of  the  law  is  sound  in  the 
result  of  the  valuations  under  the  new 
law  as  compared  with  those  under  the 
old,  and  the -course  taken  by  the  board 
in  every  case  which  has  come  to  the  no- 
tice of  the  courtl  In  each,  the  board  be- 
gan with  the  market  value  of  the  capital 
stock,  aud  made  its  deductions  from  that 
to  reach  the  value  of  the  property.     The 

,  intrinsic  or  cost  value  of  the  property 
seems  to  have  been  lightly  regarded  as 
compared  with  the  market  value  of  the 
capital  stock.  Now,  it  is  true  that  what 
the  appraisers  have  done  does  not  nec- 
essarily determine  the  meaning  of  the 
law  but  it  is  persuasive  of  the  intent  of 
the  legislature.  We  are  led,  by  this  con- 
struction of  the  Nichols  law,  to  consider 
what  necessary  relation*  if  any,  there,  is 
between  the  market  value  of  the  capital 
stock  of  the  companies  embraced  within 
its  terms  and  the  true  value  in  money  of 
their  property  as  it  may  be  assessed  for 
taxation  in  Ohio.  A  share  of  stock  en- 
titles its  owner  to  a  proportionate  share 
in  the  net  earnings  of  the  corporation, 
and,  upon  dissolution,  to  a  proportionate 
share  in  the  assets  of  the  corporation  after 
the  debts  are  paid.     Its  value  in  a  cor- 


poration whose  corporate  life  is  not  lim- 
ited by  its  charter  depends  almost  wholly 
on  the  net  earnings*  of  the  corporation  or 
on  its  prospective  capacity  for  producing 
them.  The  aggregate  market  value  of  the 
stock  of  any  business  corporation  there- 
fore approximates  an  amount  reached  by 
capitalizing  the  aggregate  annual  divi- 
dends, on  a  basis  of  something  higher 
than  the  usual  rate  of  interest  for  money 
loaned,  the  rate  varying,  as  interest  cf 
money  loaned  varies,  with  the  risk  of 
the  investment  and  the  certainty  of  tfce 
annual  payments.  The  annual  earning 
of  k  business  corporation  depend,  not  on 
the  value  of  the  visible,  tangible  prop- 
erty of  the  corporation  as  a  Jussive  in- 
vestment, like  real  estate  or  government 
bonds  or'mortgages,  but  they  depend  on 
the  good  will  of  the  business^  its  voume. 
the  speed  with  which  the  money  capital 
can  be  turned  over,  the  business  skill  and 
experience  and  economy  of.  its  manage- 
ment. The  share  of  stock  is  property 
It  is  a  chose  in  action,  entitling  its 
owner  to  yearly  payments  from  a  cor- 
poration,  if  there  are  net  earning 
But  the  ,  elements .  that  *  are  nnW 
to  produce  those  earnings  are  not  all,  of 
a  majority  of  them,  in  the  fonn.of  tan? 
ble  property,  though  it  may  be  concede 
that  they. were  acquired  by  investiaf 
tangible  capital.  A  corporation  doesstf 
own  its  capital  stock,  divided  into  sham 
It  owns  the  property  which,  when  u»- 
in  a  business  with  Skill  and  industn 
aided  by  the  good  will,  owned  perhaps 
long  before  the  particular  property*- 
ever  purchased,  will  produce  the  k 
earnings,  out  of  which  the  dividends  x 
the  stock  are  to  be  paid.  This- is  true  j 
all  active  business  corporations,  incit- 
ing telegraph  companies,  just  as  it  ; 
true  of  individuals  iti  business,  that  tht' 
ahnual  profits  are  the  result,  not  of  the 
real'  estate,  business  plant,  and  »ercto* 
disc  only,  but  of  those  thitigs  un# 
with  the  good  will-  and  the  skill,  exp^ 
ence,:  and  economy  used  in  the  coodc* 
of  the  business.  Now,  it  certainly  cob- 
not  be  said  that  the  annual  profits  a*  * 
dry  goods  store  capitalized  on  a  basi™ 
6  per  cent,  would  afford  any  pw£ 
guide  to  the  value  of  the  real  estate,* 
merchandise,  and  the  ready  capital  a* 
in  the  business.  Where  the  prop- 
earns  t  the   money  as   real  estate  esn* 
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rent,  or  as  money  loaned  earns  interest, 
the  earnings  do  determine  very  largely 
the  value  of  the  property ;  -but  where, 
as  in  a  business  of  ail   individual  or  a 
corporation,  the  investment  is  active,  in- 
stead of  passive  there   is  no  necessary 
relation  between  the  value  of  the  tangi- 
ble property  and  the  earnings.     Would 
any  one   claim    that  the  value   of   the 
presses,   type,   press   franchises,  money 
capital,  and   office   furniture  and  other 
tangible  property  of  a  newspaper  could 
be  determined  by  its  net  earnings,  or,  if 
it  be  a  corporation,  by'  the  market  value 
of  its  capital  stock  ?     Clearly  not.     And 
why  ?     Because  nearly  all  its  capital  has 
been   expended   in   securing  circulation 
and  advertising  patronage,  or  in  other 
words,  good  will.     This  is  an  extreme 
example,  it  is  said..  Take  a  bank.   There 
is  no  business  in  which  the  capital  in- 
vested is  kept  more  nearly  in  the  form 
in  which  it  was,  when  invested,  than  in 
that  of  banking,  and  yet  it  is  well  known 
that  the  assets  of  a  bank  are  often  much 
less  in  value  than  the  profits  of  the  busi- 
ness   capitalized  at    the  usual    rate   of 
interest.    Would  the  fact  that  the  shares 
in .  a  banking  corporation  with  a  capital 
stock  of  $100,000  were  selling  at  $150 
each  on  a  par  value  of  $100  be  any  evi- 
dence that  the  bonds,  choses  in  action, 
and  money  and  other  resources  in  the 
vaults  of  the  bank  were  worth  any  more 
than  they  appear  to  be  on  an  appraise- 
ment without  reference  to  the  value  of 
the  bank's  capital  stock  ?    Certainly  not. 
The  increase  in  the  value  of  the  bank's 
capital  stock  oveV  its  resources  is  due  to 
the    good  will  which   invites  the  confi- 
dence of  the  public  in  the  honesty  and 
prudence   of  its   management,   and    at- 
tracts deposits  and  business,  and  to  the 
skill  and  experience  and  foresight  of  its 
officers  in   making    profitable   and  safe 
loans.     What  is  true  of  a  newspaper,  a 
bank,  and  a  dry  goods  store  is  equally. 
true  of  a  telegraph  company.  As  averred 
in    the  bill,  its. earnings,  and,  therefore, 
the  value  of  its  capital  stock,  is  largely 
dependent  on  its  good  will,  the  honesty, 
iltill,    economy,   and    experience   of  its 
management  and  its  employes,  added  to 
ts  properly.     Its  net  earning  capacity  is 
ilso    affected  by  business  arrangements 
vith  railroad  companies,  and  by  munici- 
pal concessions  of  the  right  to  use  roads 


and  streets.  It  seems  clear  to  me  that 
the  market  value  of  its  capital  stock  has 
no  .necessary  or  proper  relation  to  the 
value  of  the  tangible  property  of  the  com- 
pany. If  it  has,  then  the  earning  capacity 
of  a  dry  goods  store  should  be  an  ele- 
ment in  valuing  its  capital  and  merchan- 
dise; the  profits  of  a  newspaper,  in 
reaching  the  assessable  value  of  its 
presses,  plant,  and  ready  capital;  the 
profits  of  a  bank,  in  deciding  upon  the 
value  of  the  bonds  and  bills*  receivable 
and  money  in  its  vaults. 

Now,  it  is  tnie  that  the  capital  stock 
of  a  corporation  represents,  and  is  a 
measure  of,  the  tangible  and  intangible 
factors  of  value  which  unite  to  earn 
dividends,  and  therefore  of  those  factors 
in  which  the  original  capital  of  the  com- 
pany was  invested.  The  enjoyment  of 
both  factors  by  the  owners  is  protected 
by  the  state,  and  both  may,  in  the  ab- 
sence of  any  constitutional  restriction, 
be  subjected  to  taxation.  The  aggregate 
market  value  of  the  shares  of  stock  in 
the  company  is  as  good  a  measure  of 
their  united  value  for  purposes  of  taxa- 
tion as  it  is  possible  to  find.  The  legis- 
latures of  some  states  have  taxed  the 
capital  of  a  corporation,  as  invested  in 
both  the  tangible  and  intangible  factors 
of  profits,  by  reference  to  the  market 
value  of  its  capital  stock.  In  such  states,, 
it  is  permissible  to  tax  the  property  of 
corporations  by  a  different  rule  from  that 
of  individuals,  and  it  is  no  objection  to 
including  in  the  value  of  the  property  or 
capital  of  a  corporation  the  good  will  of 
the  business,  even  ^r  such  an  element  of 
earning  capacity  is  not  taxed,  when  en- 
joyed by  individuals.  But  .such  is  not . 
the  rule  in  .Ohio.  Article  12,  $  2,  of  the 
constitution  of  Ohio  declares  that  "  laws 
shall  be  passed  taxing  by  a  uniform  rule 
all  moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies  or  other- 
wise ;  and  also  all  real  and  personal  prop- 
erty according  to  its  true  value  in 
money."  In  construing  this  provision 
the  supreme  court  of  the  state  has  de- 
cided that : 

"Taxing  by  a  uniform  rule  requires  uni- 
formity not  only  in  the  rate  of  taxation,  but 
also  uniformity  in  the  mode  of  the  assessment 
upon  the  taxable  valuation.  Uniformity  in 
taxing  implies  equality  in  the  burden  of  tax- 
ation, ana  .this  equality  of  burden,  can  not 
exist  without  uniformity  in  the  mode  of  assess- 
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ment,  as  well  as  in  the  rate  of  taxation.  *  *  * 
It  must  be  extended  to  all  property  subject  to 
taxation,  so  that  all  property  must  be  taxed 
alike  equally,  which  is  taxing  by  a  uniform 
rule.''     Hank  v.  Hines,  3  Ohio  St.  15. 

If,  therefore,  we  find  that  good  will 
and  those  other  intangible  factors  of  the 
value  of  the  capital  stock  of  a  business 
corporation  are  neither  taxable  as  prop- 
erty themselves,  under  the  Ohio  laws 
and  constitution,  nor  as  an  increment  to 
the  value  of  the  tangible  property- of  a 
corporation,  or  an  individual  in  business, 
then  an  Ohio  law  which  requires  the 
value  of  the  capital  stock  to  be  a  guide 
in  determining  the  value  of  the  tangible 
property  of  a  small  class  of  business 
cdrporations  must  be  wanting  in  that 
uniformity  which  the  constitution  en- 
joins in  tax  laws,  and  is  therefore  void. 

It  becomes  necessary,  then,  to  examine 
the  tax  laws  of  Ohio  as  they  tax  the 
property  of  other  corporations  and  indivi- 
duals, with  the  view  to  determine 
whether  good  will,  business  skill,  eco- 
nomical management,  and  the  other 
intangible  sources  of  net  earnings  and 
factors  of  stock  value  are  taxed  against 
other  corporations  and  individuals  di- 
rectly, or  by  increasing  the  valua- 
tion of  tangible  property'.  The  sub- 
jects of  taxation  as  property  are  men- 
tioned in  article  12,  §  2,  quoted  above,  as 
"all  moneys, credits,  investment  in  bonds, 
stock,  joint  stock  companies  or  otherwise ; 
and  also  all  real  and  personal  property." 
The  legislature  defined  the  meaning  of 
the  various  terms  used  in  the  constitu- 
tion in  section  2730,  and  with  one  excep- 
tion— that  of  "  credits  " — we  may  well 
assume  that  the  section  is  a  proper  con- 
struction of  the  constitution.  The  sec- 
tion defines  real  estate  to  be  not  only 
lands  and  buildings  and  fixtures,  but  all 
rights  and  privileges  belonging  or  in  any 
wise  appertaining  thereto.  Investments 
in  stock  are  defined  to  be  all  moneys  in- 
vested in  the  capital  or  stock  of  a  corpo- 
ration the  stock  of  which  is  or  may  be 
divided  into  shares,  transferable  by  each 
owner  without  the  consent  of  the  other 
stockholders,  for  the  taxation  of  which 
no  special  provision  is  made  by  law, 
held  b\-  persons  residing  in  this  state. 
Personal  property  is  defined  to  be  every 
tangible  thing  which  is  the  subject  of 
ownership,    whether    animate   or   inani- 


mate, other  than  money,  and  not  forming 
part  of  any  parcel  of  real  property  as 
before  defined ;  and  the  capital  stock,  un- 
divided profits,  and  all  other  means  not 
forming  part  of  the  capital  stock  of 
every  company,  whether  incorporated  or 
unincorporated,  interests  in  ships  and 
boats,  and  money  loaned  on  real  estate 
security.  Credits  are  defined  to  be  the 
excess  of  the  sum  of  all  legal  claims  and 
demands,  whether  lor  money  or  other 
valuable. thing,  or  for  the  labor  or  service 
due  or  to  become  due  to  the  taxpayer, 
estimated  at  its  true  value  in  money  over 
and  above,  the  legal  debts  due  by  him. 
This  definition,  as  already  stated,  is  not 
in  compliance  with  the  constitution,  be- 
cause it  permits  a  reduction  of  the  sum 
of  legal  demands  of  the  taxpayer  by  the 
legal  debts  due  from  him;  but  otherwise 
the  constitutionality  of  the  definitions  ct* 
the  section  has  not  been  questioned 
Bank  v.  Hines,  3  Ohio  St.  1.  Now,  it 
seems  clear  that  the  good  will  of  a  busi- 
ness, and  the  other  intangible  factors  of 
business  earnings,  are  not  included  in 
these  definitions  of  personal  or  real 
property,  or  of  the  other  terms  descruV 
ing  the  kinds  of  property  to  be  taxed 
under  the  constitution.  It  would  cer- 
tainly cause  a  surprise  and  shock  to  the 
business  community  of  Ohio,  to  have  it 
decided  that  it  is  the  duty  of  every  busi- 
ness firm  and  corporation  to  return  for 
taxation  the  estimated  value  of  its  good 
will,  and  the  estimated  value  of  the  skill 
and  experience  and  economical  manage- 
ment oi  the  employer  and  employed,  or 
to  use  such  factors  of  his  profits  to  increase 
the  taxable  valuation  of  his  tangible  busi- 
ness capital.  Section  2731,  Rev.  St 
Ohio,  subjects  all  property  as  it  is  in- 
scribed in  section  2730,  whether  belong- 
ing to  individuals  or  corporations  (exctrr: 
certain  exempted  property),  to  taxation 
Sections  2734~2738  make  provisions  u*: 
the  listing  by  persons  of  all  their  per 
sonal  property,  moneys,  credits,  and 
investments  in  bonds,  stocks,  and  other 
wise.  Section  2739  prescribes  the  rule* 
for  valuing  property  of  persons  as  uv 
lows : 

"  In  listing  personal  property  it  shall  be 
valued  at  the  usual  selling  price  thereof,  at  tbe 
time  of  listing  and  at  the  place  were  the  saint 
may  then  be ;  and  if  there  be  no  usual  selling 
price  known  to  the  person  whose  duty  it  is  t^ 
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fix  a  value  thereon,  then  at  such  price  as  it  is 
believed  could  be  obtained  therefor,  in  money, 
at  such  time  aud  place;  investments  hi  bouds, 
in  stocks,  joint  stock  companies,  or  otherwise, 
shall  be  valued  at  the  true  value  thereof  in 
lifouey;  money  whether  in  possession  or  on 
deposit  shall  be  entered  in  the  statement  at 
the  full  amount  thereof,  except  that  depreci- 
ated circulating  notes  shall  be  entered  at  their 
current  value ;  every  credit  for  a  certain  sum 
payable  either  in  money,  property  of  any  kind, 
labor  or  service,  shall  be  valued  at  the  lull 
amount  of  the  sum  so  payable,  except  that  if  it 
he  for  a  specific  article  or  for  a  specified  num- 
ber or  quantity  of  any  article  or  articles  of 
property  or  for  a  certain  amount  of  labor  or 
services  of  any  kind  it  shall  be  valued  at  the 
current  price  of  such  property  or  of  such  labor 
or  service  at  the  place  where  payable ;  and  an- 
nuities or  moneys  receivable  at  stated  periods, 
shall  be  valued  at  the  sum  which  the  person  list- 
ing the  same  believes  them  to  be  worth  in 
money  at  the  tiaie  of  listing." 

Merchants  and  manufacturers  are  re- 
quired to  pay,  not  upon  the  stock  of* 
merchandise  which  they  have  on  a  cer- 
tain day  in  the  year,  but  they  are  requir- 
ed to  average  the  value  of  their  stock  on 
hand  each  month  of  their  business,  and 
pay  tax  on  that  as  personal  property. 
In  other  respects  their  returns  are  like 
those  of  other  persons.  Section  2744 
prescribes  the  ordinary  mode  ot  assess- 
ing the  taxable  property  ot  all  corpora- 
tions except  banking  corporations  in  the 
state  of  Ohio,  whether  organized  in  this 
state  or  not.  It  requires  their  chief  of- 
ficer to  list  lor  taxation — 

"All  the  personal  property  which  shall  l>e 
held  to  include  all  such  real  estate  as  is  neces- 
sary to  the  dailv  operations  of  the  comp  my, 
money  aud  credits  of  such  company  or  corpo- 
ration, at  the  actual  value  in  money,  in  mau- 
ner  following:  In  all  cases  return  shall  be 
made  to  the  several  auditors  of  the  respective 
counties  where  such  property  may  be  situated, 
together  with  a  statement  of  the  amount  of 
said  property  which  is  situated  in  each 
township,  village,  city,  or  ward  therein.  The 
value  of  all  movable  property  shall  be  added 
to  the  stationary  and  fixed  property  and  real 
estate  and  apportioned  to  such  wards,  cities, 
villages  or  townships,  pro  rata,  in  proportion 
to  the  value  of  the  real  estate  and  fixed  prop- 
erty in  said  ward,  city,  village,  or  township, 
and  all  property  so  listed  shall  be  subject  to 
and  pay  the  same  taxes  as  other  property  listed 
in  such  ward,  city,  village  or  township." 

Section  2740  requires  all  personal  prop- 
erty of  every  description,  moneys  and 
credits,  invested  in  bonds,  stocks,  joint- 
stock  companies,  or  otherwise,  to  be 
listed  in  the  name  of  the  o.vner  thereof 


on  the  day  preceding  the  second  Mon- 
day of  April  in. each  year,  but  provides 
that  no  person  shall  be  required  to  list 
for  taxation  any  share  or  shares  of  the 
capital  stock  of  any  company  the  capital 
stock  of  which  is  taxed  in  the  name  gf 
the  company.  The  property  of  railroad 
companies  is  assessed  for  taxation  as  p 
unit.  The  roadbed,  the  equipment,  the 
money  and  choses  in  action  are  added  to- 
gether, and  the  value  distributed  accord- 
ing to  mileage  through  the  counties  gf 
the  state  and  between  Ohio  and  adjacent 
states.  Unincorporated  banks  are  taxefl 
on  their  assets  less  their  liabilities.  In- 
corporated banks  are  not  taxed  at  al|. 
but  their  stockholders  are  taxed,  under 
section  2762,  upon  their  shares  on  a  val- 
uation based  on  the  resources  of  tlje 
bank.  It  is  very  manifest  from  this  re- 
view of  the  provisions  for  assessing  thp 
taxable  value  of  the  tangible  property  gf 
individuals  and  corporations  in  business 
that  neither  the  profits  ot  the  business 
nor  the  good  will  nor  those  other  intan- 
gible factors  in  the  earnings  of  profits 
are  required  to  be  considered,  and  it  is 
very  certain  that  they  never  are  consid- 
ered. 

The  difference  between  the  taxable 
value  of  the  property  of  a  corporation 
and  the  value  of  its  shares  was  considered 
by  the  supreme  court  of  Ohio  in  Insur- 
ance Co.  v.  Ratterman,  46  Ohio  St.  \o%, 
VJ  N.  E.  560.  The  question  in  the  cane 
was  whether  shares  of  stock  in  a  foreign 
railroad  corporation,  which  paid  taxes  up 
a  large  amount  of  property  in  Ohio,  bqt 
also  had  much  property  elsewhere,  were 
returnable  for  taxation  in  the  hands  gl" 
their  owners.  The  holders  sought  ex- 
emption under  that  proviso  of  section 
2746,  Rev.  St.  Ohio,  already  quoted, 
which  exempts  holders  of  shares  of  stock 
from  returning  them  when  the  corpora- 
tion pays  taxes  on  its  "capital  stock"  ju 
Ohio.  The  words  "capital  stock,"  q*> 
there  used,  had  been  construed  to  mean 
all,  or  substantially  all,  the  property  of  a 
corporation.  The  claim  ot*  the  stock- 
holders was  denied.  In  meeting  the  ar- 
gument that  to  tax  the  shares  in  the  hands 
of  the  stockholders  and  the  property  of 
the  corporation,  too,  was  double  taxation, 
Judge  Spear,  at  page  16^,  46  Ohio  St., 
and  page  560,  11*  N.  E.,  in  the  course  of 
an  able  opinion,  used  this  language : 
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"The  corporation  is  the  legal  owner  of  all  the 
property  of  the  company,  real  and  personal; 
and  within  the  powers  conferred  upon- it  by 
its  charter,  and  for  which  it  was  created,  can 
deal  with  the  corporate  property  as  a  private 
individual  can  deal  with  his  own.  The  interest 
of  the  shareholder  entitles  him  to  participate 
in  the  net  profits  in  proportion  to  the  number 
.  of  his  shares,  to  ha\  e  a  voice  in  the  selection 
of  officers,  to  manage  the  business  of  the  com- 
pany in  like  proportion,  and,  upon  its  dissolu- 
tion, the  right  to  his  proportion  of  the  property 
of  the  corporation  that  may  remain  after  pay- 
ment of  its  debts;  This  is  a  distinct,,  inde- 
pendent interest  or  property,  held  by  the  share- 
holder like  any  other  property  that  may  belong 
to  him ;  is  under  his  sole  control,  so  that  he 
may  sell  or  apothecate  it,  He  is  entitled,  from 
net  earnings  of  the  corporation,  to  dividends 
upon  his  stock ;  and  the  value  of  the  stock  de- 
pends largely  upon  its  capacity  for  earning 
dividends.  The  shares  of  stock  may  be  worth 
much  more  than  the  property  of  the  corpora- 
tion,— that  is,  the  franchise  may  be  very  valu- 
able, while  the  visible  capital  may  be  of  but 
little  value,  and  dividends  may  be  greatly  out 
of  proportion  to  the  tangible  property  ,-^as  fre- 
quently occurs  in  regard  to  street  railroads, 
gas  companies,  electric  light  companies,  etc. 
Farrington.  v.  Tennessee,  95  V.  S.,  686,  687 ; 
Watson  v.  Spratley,  10  Exch.  236;  People  v. 
Commissioners,  4  Wall.  244;  Union  Bank  v: 
State,  9  Yerg.  490;  Cook  v.  City  of  Burlington,, 
59  Iowa,  251, 13  N.  W.  113.  It  follows  from  this 
that,  although  the  shareholder  may  be  affected 
as  regards  the  extent  of  his  dividends,  by  taxa- 
tion of  the  property  of  the  corporation,  yet  a 
tax  on  the  shares  is  not  a  tax  on  the  capital  of 
the  company,  and  e  con  verso  a  tax  on  the  capi- 
tal is  not  a  tax  on  the  shares  held  by  the  stock- 
holders. Taxation  of  the  capital  and  property 
of  the  corporation;  though  it  be  accepted  by 
the  state  as  an  equivalent  for,  is  not  the  same 
as,  a  tax  on  the  shares.'* 

In  the  case  of  Miller  v.  Bank,  46  Ohio 
St.,  424-428,  21  N.  E.  860,  Chief  Justice 
Minshall  did  say : 

"A  share  in  the  bank  is  but  a  fractional  part, 
of  its  capital  owned  by  one  who  contributed  «n 
equivalent  part  of  the  capital,  or  his  transferee; 
and  the  aggregate  of  all  the  shares  held  by  in- 
dividuals in  a  bank  is  equal  to  the  aggregate  of 
its  capital.  So.that,  if  all  the  shares  in  a  bank 
were  assessed  for  taxation  in  its  name,  and  pay- 
ment of  the  tax  required  oMt,  the  effect  would 
be  precisely  the  same  as  a  tax  upon  the  aggre- 
gate capital  of  the  bank.'! 

This  statement  was  true,  because,  under 
the  law  for  assessing  the  value  of  the 
shares  of  the  bank,  the  auditor  did  not 
take  their  market  value,  but  he  found  the 
value  of  each  share  by  adding  all  the 
property  of  the  bank  and  money  and 
other  resources  together,  and  dividing  by 
the  number  of  shares. ;  The  words  quoted 
have,  therefore,  no  application  to  the  re- 
lation of  the  market  value  of  shares- to 


the  visible  capital  even  in  a  bank,  and 
still  less  to  that  in  a  trading  corporation. 
It  is  clear,  for  the  reasons  stated,  that 
the  market  value  of  the  shares  of  capital 
stock  in  the  complainant  and  other  like 
companies  bears  no  necessary  relation  or 
proportion  to  the  value  of  the  tangible 
property  in  Ohio  or  elsewhere ;  that  the 
market  value  of  the  shares  depends  on 
elements  of  value  not  taxable  in  Ohio, 
and  not  used  to  determine  the  value  of 
the   taxable  property  of  individuals  or 
other  corporations.     If  so,  it  seems  nec- 
essarily to  follow  that  it  is  prescribing  an 
unconstitutional  rule  for  the  valuation  of 
the  property  of  telegraph,  telephone  and 
express  companies  to  enjoin  upon  the 
appraisers  of  their  property,  as  the  Nich- 
ols law  does,  to  consider,  as  an  import- 
ant element  increasing  the  valuation  of 
their  property,  the  value  of  the  aggregate 
shares  of  the  capital  stock  of  those  com- 
panies.    The  bill  avers  that  the  amount 
assessed  against  the  complainant  is  three 
times  the  real  value  of  its  property  in 
Ohio.     The  affidavit  of  the  state  auditor 
shows  that   the   mode  of  reaching  the 
value  of  the  property  of  the  telegraph 
company  in  Ohio  was  to  reduce  the  total 
market  value  of  all  the  shares  by  the  real 
estate  out  of  Ohio  and  the  stocks  and 
bonds  in  the  treasury  of  the  company, 
and  to  take  the  remainder  as  the  value  of 
the  lines  of  Ohio,  reaching  that  part  of 
that  value  in  Ohio  by  using  the  ratio  of 
the  mileage  of  the  lines  in  Ohio*  to  their 
total  mileage.     This  appraisement  was 
not    an,  appraisement   at    the    property 
of   the  company  in   Ohio  at  alL    The 
board  entirely  ignored  the  fact,  that  in 
this  result  was  included  the  .good  will  of 
the  company,  the  valuable  and  economi- 
cal arrangements  with  railroad  companies 
for  joint  use  of  lines,  the  public  conces- 
sions by  which  streets  and  roads  are  oc- 
cupied, the  skill  and  experience  of   the 
employes,  none  of  which  are  taxable  un- 
der the  laws  of  Ohio,  but  all  of  which 
contribute,  as  the  bill  ayers,  in  a  large 
degree  to  the  net  earnings  upon  which 
the  market  value  of  the  capital  stock  is 
based.     Tax  by  such  a  measure  of  value 
is  an  income  tax,  and  not  a  property  ad 
valorem  tax.     It  is  true  that  the  $3,000.- 
000,  which,  by  the  mode  of  valuation 
just  described,  the  board  reached  as  the 
actual  value  of  the  property  in  Ohio,  was 
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reduced  to  $2,000,QQ0,  to  accord  with  the 
•unconstitutional  and  unlawful  practice 
prevailing  among  assessing  officers  in  this 
state  of  valuing  not  at  the  true  value  in 
money  but  at  two-thirds  that  value.  That 
reduction,  however,  does  not  remove  the 
illegality  in  such  a  valuation  of  the  prop- 
erty caqsed  by  the  assumption  that  a 
telegraph  company's  property  in  the  sense 
of  the  Ohio  constitution  is  equal  "to  the 
market  value  of  its  capital  stock. 

But  it  is-said  that  I  am  wrong  in  coti- 
struing  the  Nichols  law  to  require,  as 
an  important  and  controlling  element  in 
the  valuation  of  telegraph  property,  the 
market  value  of  capital  stock  of  the 
company,  and  that  it  is  my  duty  as  a 
judge  to  sustain  the  law  if  it  can  be 
done  by  construction.  For  the  reasons  I 
have  given,  I  do  not  think  that  the  market 
value  of  the  shares  of  capital  stock  has 
any  legitimate  effect  in  increasing  the 
value  of  the  tangible  and  visible  property 
of  this  telegraph  company  in  Ohio.  It 
does  not  help  the  law  any,  to  point  out 
that  the  market  value  of  the  stock  is 
only  to  be  used  to  determine  the  true 
value  in  money  of  the  company's  Ohio 
property;  and  that  if,  in  fact,  the  value 
of  stock  should  have  no  effect  in  the  es- 
timate, we  must  give  controlling  weight 
to  the  words  which  embody  the  standard 
of  value  fixed  by  the  constitution.  The 
board  is  enjoined  to  determine  the  value 
of  the  pfoperty  to  be  taxed  by  using  as 
a  guide  the- value  of  the  capital  stock 
and  other  rules  which  -shall  enable  them 
to  fix,  not  the  true  value  in  money  of  the 
company's  property,  but  its  true  value  in 
money  in  proportion  to  the  entire  prop- 
erty of  the  company  as  determined  by 
the  capital  stock  and  other  rules.  In 
other  words,  it  is  merely  a  legislative 
declaration  that  the  true  value  in  money 
of  the  entire  property  of  the  company  is 
determined  by  the  entire  capital  stock  of 
the  company  and  other  rules,  and  the 
true  value  in  money  of  the  Ohio  part  is 
merely  a  proper  proportion  of  the  value 
of  the.  entire  property  thus  determined. 
The  only  construction  which  would  elim- 
inate the  error  of  the  law  is  one  which 
would  require  the  board  to  ignore  the 
market  value  of  the  shares  as  an  element 
of  value.  If  this  were  a  possible  con- 
struction (as  I  think  it  is  not),  the  result 
in  this  case   would  not  be  different,  for 


the  present  assessment  would  have  to  be 
enjoined  as  not  authorized  t>y  law.  Cer- 
tain it  is,  that  courts  will  not  permit  in- 
justice totbe  done  to  a  class  of  taxpayers 
by  a  law^which  is  so  worded  as  to  mean 
one  thing  to  the  courts  when  its  validity 
is  attacked,  and  another  thing  to  the 
taxing  officers  when  they  come  to  enforce 
it.-  Either  the.  law  means  what  the  of- 
ficers construe  it  to  mean,  and  its  validity 
is  to  be  tested  on  that  construction,  or 
they  are  to  be  enjoined  from  enforcing  it 
except  as  the  courts  shall  construe  it. 
Cuminings  v.  Bank,  101  U.  S.  153. 

Much  stress  has  been  laid  on  two  cases 
decided  by  the  supreme  court  of  the 
United  States,  cited  in  support  of  this 
law.  The  first— that  of  W.  U.  Tel.  Co. 
v.  Attorney  General  ot  Massachusetts, 
125  U.  S.  530,  8  Sup.  Ct.  961— was  a  suit 
for  taxes  by  the  attorney  general  of  Mas- 
sachusetts against  the  telegraph  company 
under  the  general  law  of  the  state.  By 
that  law  all  corporations  chartered  by  the 
state  were  required  to  return  the  market 
value  of  the  aggregate  shares  ot  their 
capital  stock  and  all  their  works,  struc- 
tures, real  estate,  and  machinery  subject 
to  local  taxation  without  the  state. 
Railroad  and  telegraph  companies  were 
required  to  return  the  whole  lengih  of 
their  lines,  and  the  length  of  them  with- 
out the  state.  Every  corporation  was 
required  to  pay  what  in  the  law  is  called 
14  a  tax  upon  its  corporate  franchise  at  a 
valuation  thereof  jequal  to  the  aggregate 
market  value  of  the  shares  in  its  capital 
stock,"  after  deducting  in  the  case  ot  rail- 
road arid  telegraph  companies  whose  lines 
extended  beyond  the  limits  of  the  com- 
monwealth such  portion  of  the  whole 
valuation  of  their  capital  stock,  ascer- 
tained as  aforesaid,  as  was  proportional 
to  the  length  of  that  part  of  their  line 
lying  without  the  commonwealth,  and 
also  an  amount  equal  to  the  value  of 
their  real  estate  and  machinery  located, 
and  subject  to  local  taxation  within  the 
commonwealth,  and  alter  deducting  in 
the  case  of  other  corporations  an  amount 
equal  to  the  value  of  their  real  estate  and 
machinery  subject  to  local  taxation 
wherever  situated.  By  another  section' 
these  provisions  were  made  applicable  to 
a  foreign  telegraph  company.  The 
answer  of  the  telegraph  company  denied 
the  right  of  the  state  to  tax  its  corporate 
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franchises  received  from  another  state, 
and  made  its  chief  defense  that  such  a 
tax  was  really  a  tax  upon  the  franchises 
received  by  it  from  the  United  States 
government,  by  virtue  of  which  it  was 
given  the  right  to  occupy  all  the  post 
roads  in  the  state  as  an  agent  of  the 
government  and  fcr  interstate  commerce, 
add  that,  even  as  a  tax  upon  its  franchise, 
it  was  unfair,  because  it  did  not  deduct 
from  the  market  value  of  its  entire  capi- 
tal stock  the  real  estate  owned  by  the 
company  in  other  states;  but  there  was 
no  averment  or  evidence  to  show  that 
the  value  of  the  company's  property  in 
trte  state  was  less  than  the  amount  as- 
sessed against  it.  The  supreme  court 
gave  most  of  their  consideration  to  the 
defense  lounded  on  the  fact  that  the 
cdlupany  was  enjoying  a  franchise  from 
the  United  States  government,  holding 
that,  though  this  prevented  the  state 
irom  excluding  the  company  from  post 
rdads,  it  did  not  prevent  ihe  state  from 
taxing  their  property.  The  court  upheld 
the  tax  as  a  tax  against  the  corporation 
on  account  of  the  capital  owned  and 
used  by  it  in  the  state  of  Massachusetts. 
The  discussion  is  summed  up  by  Mr. 
Justice  Miller  as  follows  (l'2o  U.  S.  o»2, 
8  Sup.  Ct.  !)Gi): 

V  The  tax  in  the  present  case,  though  nomi- 
nally upon  the  shares  of  ihe  capital  stock  of  the 
company,  is,  in  effect,  a  tax  upon  that  organiza- 
tion on  account  of  property  owned  and  used 
by  it  in  the  state  ot  Masaachusetts ;  and  the 
proportion  of  the  length  of  its  lines  in  that 
state  to  their  entire  length  throughout  the 
whole  country  is  made  the  basis  for  ascertain- 
ing the  value  of  that  pro  erty.  We  do  not 
think  that  such  u  tax  is  forbidden  by  the  ac- 
ceptance on  the  part  of  the  telegraph  company 
oi  the  rights  conferred  by  section  5263,  Rev. 
St.,  or  by  the  commerce  clause  of  the  constitu- 
tion. It  is  urged  against  this  tax  that  in  ascer- 
taining the  value  ot  the  stock  no  deduction  is 
made  on  account  of  the  value  ot  real  estate  and 
machinery  situatt- d  and  subject  to  local  taxa- 
tion outside  of  the  commonwealth  of  Massa- 
chusetts. The  report  of  Examiner  Fiske,  to 
whom  the  matter  was  reie.  red  to  find  the  facts, 
states  that  the  amount  of  the  value  of  said  real 
estate  outside  of  its  jurisdiction  was  not  clearly 
shown,  but  it  did  appear  that  the  cost  of  land 
and  buildings  belonging  to  the  company,  and 
entirely  without  that  state,  was  over  three  mil- 
lions of  dollars.  In  the  statement  of  the  treas- 
urer of  the  company,  it  is  said  that  the  value 
of  the  real  estate  of  the  company  within  the 
state  of  Massachusetts  was  nothing.  Since 
the  corporation  was  only  taxed  for  that  propor- 
tibn  of  its  share?  of  capital  stock  which  was 
supposed  to  be  taxable   in  that  state,  on  the 


calculation  above  referred  to,  and  since  no  real 
estate  .of  the  corporation  was  owned  or  taxed 
within  its  limits,  we  do  not  see  why  any  deduc- 
tion should  be  made  from  the  proportion  of 
the  capital  stock  which  is  taxed  by  its  authori- 
ties. But,  it  it  were  otherwise,  we  do  not  feel 
called  upon  to  defend  all  the  items  and  Tu.es 
by  which  they  arrived  at  the  taxable  value  on 
which  its  ratio  ot  percentage  of  taxation  should 
be  assessed ;  and.  even  in  this  case,  which  cone- 
trom  the  ciicuit  court,  and  not  from  that  of  the 
state,  we  think  it  should  appear  that  the  cor- 
poration is  injured  by  some  principle  or  rule 
of  the  law  not  equally  applicable  to  other  ob- 
jects of  taxation  of  like  character.  Since, 
therefore,  this  statute  of  Massachusetts  is 
intended  to  govern  the  taxation  of  all  cor- 
porations therein,  and  doing  business  with- 
in its  territory,  whether  organized  under  its 
own  laws  or  those  of  some  other  state, 
and  since  the  principle  is  one  which  we 
cannot  pronounce  to  be  an  unfair  or  an 
unjust  one,  we  do  not  feel  called  upon  to 
hold  the  tax  void,  because  we  might  have 
adopted  a  different  system  had  we  been  called 
upon  10  accomplish  the  same  result.  It  is  very 
clear  to  us,  when  we  consider  the  limited  ter- 
ritorial extent  of  Massachusetts,  and  the  pro- 
portion of  the  length  ot  the  lines  of  this  com- 
pany in  that  slate  to  its  business  done  therein, 
with  its  treat  population  and  business  activity, 
that  the  rule  adopted  to  ascertain  the  amount 
of  the  value  of  the  capital  engaged  in  that  busi 
ness  within  its  boundaries,  on  which  the  tax 
should  be  assessed,  is  not  unfavorable  to  the 
corporation,  and  that  the  details  of  the  method 
by  which  this  was  determined  have  not  ex- 
ceeded the  fair  range  of  legislative  discretion 
We  do  not  think  that  it  follows  necessarily  oi 
as  a  fair  argument  from  the  facts  stated  in" the 
case  that  there  was  injustice  in  the  assessment 
for  taxation." 

The  Massachusetts  case  has  no  appli- 
cation whatever  to  the  question  we  are 
now  considering  under  the  state  consti 
tution.  The  question  which  the  court 
had  there  to  consider  was  whether  the 
mode  of  assessing  the  value  of  the  com- 
pany's property  was  unfair  in  two  re- 
spects: Was  it  unfair  with  respect  to 
the  mode  of  assessment  against  1  ke 
property  in  Massachusetts  held  by  other 
corporations?  Second.  Did  it  include 
in  the  valuation  against  the  telegraph 
company  anything  not  within  the  taxing 
jurisdiction  of  Massachusetts?  As  to 
the  first  question,  the  court  found  that 
by  general  law  the  state  taxed  all  cor- 
porations on  the  difference  between  the 
assessed  value  of  the  tangible  proper^ 
subject  to  local  taxation  and  the  market 
value  of  the  shares  of  the  capital  stock. 
This,  though  in  name  a  tax  on  the  fran- 
chise, was  held  to  be  a  tax  on  the  capital 
of  the  corpora*i^n  used  in  its  bns:nes^ 
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The  property,  as  thus  valued,  of  course 
included  the  element  of  the  good  will  in 
Massachusetts,  the  skill  and  economy  of 
the  local  management,  and  local  fran- 
chises which  the  money  capital  of  the 
corporation  had  been  invested  to  secure. 
The  elements  of  value  were  all  within 
the  taxing  jurisdiction  of  Massachusetts, 
and,  as  they  were  taxed  as  capital  against 
the  corporations  of  Massachusetts,  there 
was  no  reason  why  they  should  not  be 
taxed  as  such  against  foreign  corpora- 
tions whose  enjoyment  of  the  same 
things  of  value  were  protected  by  the 
law  of  the  state. 

The  question  in  the  case  at  bar  is 
whether  the  mode  of  valuing  complain- 
ant's property  under  the  Nichols  law  is 
within  the  meaning  of  article  12,  £  2,  of 
the  Ohio  constitution,  according  to  its 
true  value  in  money,  and  uniform  with 
the  valuation  of  other  property  taxed  in 
the  state.  I  have  tried  to  show  that  the 
valuation  for  taxation  of  property  used 
in  business  in  Ohio  by  including  as  an 
element  of  its  value  the  good  will  of  the 
business,  and  the  other  things,  not  prop- 
erty, which  unite  to  earn  profits,  is  not 
the  mode  prescribed  for  the  valuation  of 
any  property  except  that  of  the  com- 
panies covered  by  the  Nichols  law,  and 
is  presumably,  therefore,  not  a  method 
of  assessing  according  to  its  true  value 
in  money  as  enjoined  by  the  Ohio  con- 
stitution. In  the  case  of  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18,  11  Sup.  Ct.  876,  the  tax  which  was 
disputed  was  in  terms  a  tax  upon  the 
capital  stock  of  the  company,  which 
owned  100  cars  or  more,  passing  con 
stantly  into,  through,  and-  out  of  the 
state  of  Pennsylvania.  The  amount  of 
the  tax  was  determined  by  taking  that 
proportion  of  the  entire  capital  stock  of 
the  company  which  the  number  of  miles 
operated  by  its  cars  in  Pennsylvania  bore 
to  the  total  mileage  operated  by  the 
company.  The  court  below  sustained 
the  tax  as  levied  upon  that  part  of  the 
capital  stock  invested  and  used  in  Penn- 
sylvania. No  complaint  was  made  by 
the  company  that  the  amount  taxed  ex- 
ceeded the  value  of  the  company's  capi- 
tal invested  in  property  which  was  at 
times  within  the  taxing  jurisdiction  of 
Pennsylvania.  The  sole  question  was 
whether  the  tax  based  on  the  mileage  of 


the  cars  which  were  engaged  in  inter- 
state commerce  was  not  a  tax  on  inter- 
state commerce.  The  discussion  was  as 
to  the  situs  of  the  cars.  There  is  rio 
constitutional  limitation  in  Pennsylvania 
as  there  is  in  Ohio,  which  requires  the 
property  of  corporations  to  be  taxed  in 
the  same  way  as  that  of  individuals, 
and  which  prevents  the  valuation  of 
their  taxable  property  on  a  different  scale 
from  that  of  individuals.  The  Pennsyl- 
vania case  is  quite  as  inapplicable  to  the 
case  at  bar  as  the  Massachusetts  case,  and 
for  the  same  reasons. 

A  strong  argument  has  been  made  to 
show  that  the  companies  embraced  with- 
in the  Nichols  law  are  of  a  peculiar  class, 
and  that,  therefore,  special  rules  for  the 
assessment  of  their  property  are  not  a 
departure  from  true  uniformity  in  taxa- 
tion. The  case  of  ICxpress  Co.  v.  Sei- 
bert,  142  U.  S.  88D,  12  Sup.  Ct.  250,  is 
cited  to  this  point.  In  that  case  the 
question  was  whether  a  tax  upon  the 
gross  receipts  of  an  express  company 
was  violative  of  section  -J,  art  10,  of  the 
constitution  of  Missouri,  which  required 
taxes  levied  to  be  ''uniform  upon  the 
same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the 
the  tax,"  when  such  a  tax  was  not  im- 
posed on  railroad  companies.  It  was 
held  that  there  was  no  lack  of  uniform- 
ity in  the  discrimination  between  the 
two  classes  of  corporations  because  of 
the  inherent  difference  in  the  manner  of 
conducting  their  business.  Mr.  Justice 
Lamar,  speaking  for  the  court,  said  on 
page  351,  142  U.  S.,  and  page  250,  12 
Sup.  Ct.: 

"This  court  lias  repeatedly  laid  down  the 
doctrine  that  diversity  of  taxation,  both  with 
respect  to  the  amount 'imposed  and  the  various 
species  of  property  selected  either  forbearing 
its  burdens  or  for  being  exempt  from  them,  is 
not  inconsistent  with  a  perfect  uniformity  and 
equality  of  taxation  in  the  proper  sense  of 
those  terms;  and  that  a  system  which  imposes 
the  same  tax  upon  every  species  of  property, 
irrespective  of  its  nature  or  condition  or  class, 
will  be  destructive  of  the  principle  of  uni- 
formity and  equality  in  taxation,  and  of  a  just 
adaptation  of  property  to  its  burdens." 

That  this  is  true  as  to  an  economic 
principle,  and  that  it  is  equally  true  in 
considering  the  question  whether  the  en- 
forcement of  a  tax  against  any  property 
by  a  state  is  the  denial  of  the  equal  pro- 
tection of  the  laws  secured  by  the  four- 
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teenth  amendment  to  the  federal  consti- 
tution, must,  of  course,  be  conceded; 
but  that  it  is  true  as  constitutional  law 
in  Ohio  must  be  denied.  The  constitu- 
tion of  Ohio  does  impose  the  same  tax 
on  every  species  of  .property,  as  therein 
defined,  according  to  its  true  value  in 
money.  The  constitution  of  Missouri 
permitted  the  classification  of  property 
and  diversity  of  taxation  on  the  differ- 
ent classes.  The  Ohio  constitution  does 
not.  Speaking,  of  the  differenced  be- 
tween railroad  and  steamboat  companies 
and  express  companies,  Mr.  Justice 
Lamar  said,  in  the  satp**  case: 

"The  vital  distinction  is  this:  Railroad 
companies  pay  taxes  on  their  roadbeds,  rolling 
stock,  and  other  tangible  property,  as  well  as 
generally  upon  their  franchise ;  and  steamboat 
companies  likewise  pay  tax  on  their  tangible 
property.  This  tax  is  not  necessarily  an  ad 
valorem  tax  at  the  same  rate  as  is  paid  on  oth- 
er private  property  in  the  state  belonging  to 
individuals.  Generally,  indeed,  it  is  not,  but 
is  often  determined  by  other  means,  and  at 
different  rates,  according  to  the  will  of  the 
legislature.  Kentucky  Railroad  Tax  Cases, 
1 15  U.  S.  321-537,  6  Sup.  Ct  57.  On  the  other 
hand,  express  companies  such  as  are  defined 
by  this  act  have  no  tangible  property  of.  any 
consequence  subject  to  taxation  under  the  gen- 
eral laws.  There  is,  therefore,  no  way  by 
which  they  can  be  taxed  at  all,  unless  by  a  tax 
upon  their  receipts  from  business  as  transacted." 

No  one  can  read  this  passage  without 
seeing  that  the  learned  Justice  was  deal- 
ing with  a  state  constitution  very  differ- 
ent from  that  of  Ohio.  It  is  true  that  a 
tax  on  gross  receipts  of  a  foreign  tele- 
graph company  has  been  sustained  in 
Ohio  (Telegraph  Co.  v.  Mayer,  28  Ohio 
St.  521 ),  not  as  a  tax  on  property,  but 
as  a  tax  on  a  franchise,  which  is  not 
property  in  Ohio  ( Bank  v.  Hines,  3  Ohio 
St.  1).  Whenever  property  is  taxed  in 
the  latter  state,  whether  it  be  the  prop- 
erty of  a  railroad,  a  steamboat,  or  an 
express  company,  it  must  pay  the  same 
tax  according  to  its  true  value  in  money. 
It  needs  no  argument  to  establish  that 
telegraph  companies,  express  companies, 
and  telephone  companies  conduct  a  buis- 
ness  yielding  very  large  profits  in  pro- 
portion to  the  tangible  property  owned 
by  them,  and  that  the  protection  which 
they  enjoy  from  the  government  of  the 
state  requires  .and  justifies  the  im- 
position of .  taxes  upon  them  greatly 
in  excess  of  .the  general  rate  per  cent, 
on  their  taxable  property  assessed  at  its 


true  value  in  money,  as  required  by 
article  12,  §  2,  of  the  constitution  of 
Ohio ;  but  it  does  not  justify  the  fic- 
titious valuation  of  their  property  for 
taxation  in  violation  of  that  section. 
The  inequality,  must  be  remedied  by 
taxes  based  on  something  other  than 
property,  and  this  brings  us  to  another 
argument  on  behalf  of  defendants. 

It  is  said  that  if  the  tax  imposed  by 
the  Nichols  law  cannot  be  supported  as 
a  •  property  tax  it  may  be  supported  as  a 
tax  upon  the  franchise  of  the  corporation 
to  do  business  as  such  in  Ohio,  or  as  a 
tax  upon  jts  business  in  the  state.  The 
question  of  the  power  of  the  legislature 
of  Ohio,  under  its  constitution,  to  tax 
franchises  or  business  has  been  much 
mooted,  and  in  the  language  of  some  of 
the  earlier  decisions  the  power  was  ex- 
pressly or.  impliedly  denied,  but  an 
examination  of  the  later  decisions  of 
that  court  seems  to  me  to  leave  no  doubt 
that  by  a  proper  construction  of  the  con- 
stitution such  power  is  vested  in  the 
general  assembly.  Article  2,  §  1,  of  the 
constitution  provides  that  the  legislative 
power  of  this  state  Shall  be  vested  in  a 
general  assembly,  Which  shall  consist  of 
a  senate  and  house  of  representatives. 
By  this  section  it  has  been- held  that  the 
taxing  power  was  conferred  on  the  gen- 
eral assembly,  subject  to  such  limitations 
as  are  thereafter  imposed  in  the  con- 
stitution. Article  12,  §  2,  enjoins  the 
legislature  to  pass  laws  taxing  by  a  uni- 
form law  all  moneys,  credits,  investment* 
in  bonds,  stocks,  joint  stock  companies, 
or  otherwise,  and  also  all  real  and  per- 
sonal property.  The  effect  of  this  i» 
only  to  limit  the  character  of  the  la* 
which  the  legislature .  may  pass  when 
taxing  that  which  is  property  within  the 
terms  used  in  that*  article,  It  has  no 
effect  to  limit  the  character  of  a  lav 
passed  to  tax  business  or  franchises,  ntf 
does  it  take  aw^y  the  power  to  tax  them 
conferred  by  the  general  grant  of.  legisla- 
tive power.  In  Telegraph.Co  v.  Mayer. 
28  Ohio  St.  533,  a  tax  upon  the  gross  re- 
ceipts of  the  complainant  company  *** 
sustained,  is  a  tax  upon  the  privilege  it 
enjoyed  of  doing  business  and  exercising 
its  corporate  franchise  within  the  state- 
This  decision  has  never  been  reversed  or 
questioned  as  far  as  the  state  question  is 
concerned,  and  fully  establishes  the  right 
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contended  for  by  counsel  for  the  state. 
See,  also,  Baker  v.  Cincinnati,  11  Ohio 
St.  540,  548 ;  Adler  v.  Whitbeck,  44  Ohio 
St.  585,  9  N.  E.  672 ;  Anderson  v.  Brews 
ter,  44  Ohio  St.  585, 9  <N.  E.  683 ;  Marmet 
v.  State,  45  Ohio  St.  68,  12  N.  E.463; 
State  v.  Reinmund,  45  Ohio  St.  214-218, 
13  N.  E.  30;  Ashley  v.  Ryan,  49  Ohio 
St.  504,  31  N.  E.  721. 

While,  therefore,  the  power  of  the  leg- 
islature to  tax  the  privilege  of  the  tele- 
graph company  to  exercise  its  corporate 
franchise  in  Ohio  must  be  conceded,  I 
cannot  see  how  it  is  possible  to  construe 
and  enforce  the  Nichols  law  as  one  tax- 
ing the  franchise  or  the  business  of  the 
company,  or  as  one  taxing  the  property 
and    franchise  and  business  of  the  com- 
pany all  together,  because  the  law   fixes 
no   definite   mode   of   ascertaining    the 
amount  of  tax  to  be   imposed   for   fran- 
chise and  business,  but  leaves  the  amount 
above  the  intrinsic  value  of  the  property 
to  be  fixed  at  the  discretion  of  the  board 
oi  appraisers.     It  may  be  conceded  that 
strict  uniformity   in  a  franchise  or  busi- 
ness tax  as  to  different  classes  of  corpo- 
rations is  not    necessary,   because    the 
power  is  not  controlled  by  article  12,  §  2 ; 
yet  it  is  certain  that  the  legislature  can- 
not delegate  to  a  board  oi  appraisers  to 
determine  how  much  shall  be   imposed 
on  an>'  corporation   or  class  of  corpora- 
tions   as    a   franchise  or  business   tax. 
Had  this  law  fixed  exactly   the  amount 
of  tax  to  be  paid,  by   fixing  the  value  to 
be  assessed  as  a  certain  proportion  of  the 
capital  stock,  it  could  not,  as  I  have  at- 
tempted to  show,  be  held  valid  as  a  prop- 
erty   tax;    but  it   would  be  a  question 
whether  it  might  not  be  supported,  under 
the  state  constitution,  as  a  property  and 
franchise  tax  together  ( see  suggestion  by 
Judge  Johnson    in    Telegraph    Co.    v, 
Mayer,  28  Ohio  St.  531-640),   or  as  a 
franchise  tax  only.     In  the  Mayer  case, 
the    amount  of   the  tax   was  certainly 
fixed    by   the  gross  receipts  and  the  rate 
per  cent,  of  property  tax  in  each  county. 
But  here  the  board  Ts  enjoined  to  value 
property,  and  consider  as  an  element  in 
:he  value  of  it  that  which  has  no  neces- 
sary   relation   to   its  value  as  such,  and 
jvhich,   in   view  of   laws  taxing    other 
property,  cannot  constitutionally  affect 
ts  taxable  value      What  weight  shall  be 
jiven    to    this  element*  is  left  to  the 


board.  To  uphold  the  law  as  a  tax  on  a 
franchise  or  business  would  be,  therefore, 
to  commit  to  the  discretion  of  the  board, 
the  amount  which  should  be  paid  as  tax 
for  such  franchise  or  business.  This 
would  be  a  delegation  of  legislative  pow- 
er to  executive  officers,  not  permissable 
under  the  constitution.  Cincinnati,  W. 
&  Z.  R.  Co.  v.  Commissioners  of  Clinton 
Co.,  1  Ohio  St.  77-87. 

I  have  reached  the  conclusion 
that  this  law  is  unconstitutional 
with  great  reluctance,  and  only  af- 
ter much  consideration  of  it,  fully 
realizing  the  duty  of  a  court  to  sustain  a 
law  if  it  can  be  done,  particularly  under 
the  circumstances  of  this  case.  It  is  ex- 
ceedingly embarrassing  for  a  federal  court 
to  pass  upon  the  validity  of  a  state  law, 
under  a  state  constitution,  in  advance  of 
the  supreme  court  of  the  state,  which  is 
the  ultimate  tribunal  on  all  such  ques- 
tions. Pelton  v.  Bank,  101  U.  S.  143. 
144.  For  this  reason,  I  ordered  a  rear- 
gument  of  the  case.  If  I  could  avoid 
passing  on  the  question  before  the  state 
supreme  court  shall  have  passed  on  it, 
with  a  due  sense  of  my  judicial  obliga- 
tion to  litigants  who,  under  the  constitu- 
tion and  laws  of  the  United  States,  have 
the  tight  to  invoke  my  judgment,  I  would 
gladly  do  so;  but  I  have  now  held  the 
case  since  December  last,  when  the  first 
argument  was  made,  and  since  March  23d, 
when  the  second  argument  was  made, 
and  I  think  I  ought  not  to  delay  longer 
when  pressed  by  counsel  for  a  decision. 
I  ought  to  add  that  if  the  case  could  have 
been  made  to  turn  on  a  question  under 
the  federal  Constitution,  I  should  have 
passed  the  state  question  without  decidr 
ing  it;  but  this  was  impossible.  As,  in 
my  opinion,  the  law  is  invalid  for  the 
reasons  given,  it  is  unnecessary  to  cour 
sider  the  federal  questions  raised. 

One  thing  more  remains  to  be  said,  and 
that  is,  in  regard  to  the  payment  of  taxes 
by  the  complainant.  If  the  part  of  the 
Nichols  law  prescribing  the  mode  of  val- 
uation is  to  be  held  ^invalid,  then  the 
whole  law  must  be  held  invalid,  because 
it  is  manifest  that  it  was  the  invalid  parts 
which  induced: the  passage  of  the  other 
provisions.  The  whole  system  construct- 
ed in  the  Nicnols  law  revolves  around 
that  as  its  prominent  feature.  With  the 
law,  must  go  the  clause  repealing  old 
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section  2778,  for  it  is  certain  that  the  re- 
pealing clause  would  not  have  been 
passed,  had  the  legislature  anticipated  a 
judicial  declaration  of  the  invalidity  ol 
section  2778a.  The  result  is  that  section 
2778  of  the  Revised  Statutes  is  now  in 
force,  and  the  complainant  ought  to  pay 
its  taxes  thereunder.  It  has,  as  the 
amendment  to  the  bill  and  affidavits 
show,  paid  taxes  on  its  real  and  personal 
property  in  Ohio,  but  not  the  taxes  due 
under  section  2778.  Until  this  is  done, 
it  is  not  entitled  to  equitable  relief.  Un- 
amended section  2778  prescribes  that  the 
telegraph  company  shall  pay  at  the  same 
rate  per  cent,  as  the  tax  on  property  in 
each  county,  upon  the  gross  receipts  in 
the  county  from  business  done  within 
the  state.  In  counties  where  the  tax 
under  the  Nicholls  law  exceeds  that  un- 
der old  section  2778,  the  preliminary  in- 
junction prayed  for  will  be  granted  on 
condition  that  the  taxes  due  therein  un- 
der old  2778  are  paid  within  10  days 
from  the  filing  of  this  opinion.  In 
.  counties  where  the  taxes  to  be  paid  un- 
der old  2778  exceed  those  due  under  the 
Nichols  law, — which  must  be  the  case 
in  two  or  three  counties  with  lar^e 
cities, — the  complainant  cannot  be  in- 
jured, even  if  the  certificate  of  the  board 
of  appraisers  goes  down  to  the  auditor, 
and  the  tax  is  collected ;  for,  if  the 
Nichols  law  is  invalid,  the  company 
must  there  pay  more  taxes  than  those 
certified.  As  to  the  ceitificates  to  such 
counties,  the  board  will  not  be  enjoined. 
Counsel  can  doubtless  agree  in  respect 
to  which  counties  certificates  should  not, 
be  enjoined,  and  prepare  the  order  of  in- 
junction accordingly.  If  within  10  days 
the  additional  taxes  have  been  paid  in 
counties  to  be  affected  by  the  injunction 
thus  drawn,  and  another  amendment  to 
the  bill,  with  affidavit,  is  filed,  showing 
such  payment,  the  demurrer  to  the 
amended  bill  will  be  overruled;  other- 
wise the  bill  will  be  dismissed. 


An  untutored  deaf  mute  is  held  in  the  South 
Carolina  case  of  State  v.  Weldon,  24  L.  R.  A. 
126,  to  be  competent  to  testify  as  a  witness  by 
signs,  through  an  interpreter  who  is  not  an  ex- 
pert, but  who  can  correctly  interpret  the  com- 
munications. The  authorities,  old  and  new, 
on  the  subject  of  deaf  and  dumb  persons  as 
witnesses,  are  presented  in  the  annotations  to 
the  case. 


Supreme  Court  of  Ohio. 

WlNEMLLLER  V.    LAUGHLIN  ET  AL. 

Constructive  service—  When  conclusive  in  <r.'- 
later  at  attack— Foreclosure  of  mortgage- 
Sufficiency  of  petition,  to  support  decta 
against  other  tienholders. 

Where  in  an  action  brought  to  foreclose  a  mortgage 
an  affidavit  in  due  form  to  obtain  service,  by  pa  hi. 
tion,  is  filed  and  publication  had,  a  finding  by  ih 
court  of  common  pleas  that  the  publication  "is  ir  * 
respects  regular  and  according  to  law,"  and  thtt  lis* 
defendant  has  been  "duly  served  with  notice  oftV 
pendency  of  said  cau»e  of  action,"  is  conduce 
against  such  defendant  in  a  collateral  stuck  ape- 
the  judgment,  even  if  he  had  no  actual  notice  of  tr? 
proceedings,  resided  within  the  state  and  might  ha.? 
been  personally  served  with  summons,  and  althocj;: 
it  does  not  appear  of  record  that  after  the  pablidn  - 
was  made  and  before  the  hearing  an  affidavit  was  Sit 
stating  that  the  residence  of  such  de  rndintwisr 
known  and  cannot  with  reasonable  diligence  be  t* 
certained,"  as  is  prescribed  by  section  THUS,  Rer*. 
Statutes. 

2.  The  plaintiff  in  an  action  to  foreclose  i  nor. 
gage  is  not  required  to  set  fotth  either  the  nstnrt •:' 
or  the  facts  constituting  the  claim,  of  another  :*-. 
holder,  in  order  to  bar  the  latter  by  a  decree  ajpr- 
his  claim  il  he  should  fail  to  answer.  If  lor  that  :r 
pose  atiythiug  more  is  required  than  to  make  tne 
party  and  serve  him  with  legal  process,  it  will  be  ^r 
cient  for  the  petition  to  state  that  such  dciccda 
claims  some  interest  in  the  mortgaged  premi>  >  a- 
advises  nim  that  his  claim  or  lien  will  be  baneu  i.  : 
fails  to  appear  aud  disclose  it. 

(Decided  June  H'.  1X91.) 

Error  to  the  Circuit  Court  of  Pai 
ding  county. 

On  October  8,  1883,  The  Collins  M,r 
ufacturing  Company,  a  body  corjtfratc 
then  owning  the  land  which  is  the  si.; 
ject  of  controversy  in  this  actiou,  tv- 
cuted  a  mortgage  thereon  to  Clara  A 
Hoover,  to  secure  the  payment  ut 
promissory  note  for  $1,000,  due  the  K 
of  the  ensuing  October.  The  Colli* 
Manufacturing  Company,  before  Septen 
ber  5,  188o,  conveyed  the  premise* 
one  J.  W.  Vogelsong,  the  foregoing  mor. 
gage  still  subsisting  afterwards,  on  Sep- 
tember 5,  188o,  said  Vogelsong  execute 
and  delivered  to  Mary  B.  Laughlin  dr 
fendant  in  error,  a  mortgage  on  sa:: 
premises  to  secure  the  payment  - 
$1, $30.00  due  in  five  years  from  da:: 
and  on  November  2,  A.  D.  188*3,  he  exr 
cuted  and  delivered  to  her  another  mor. 
gage  thereon  to  secure  the  payment  f 
$1,000.00  due,  also,  in  five  years. 

On  November  29,  1890,  Clara  A.  hV 
ver,  the  mortgagee  of  The  Collins  Manu- 
facturing Company,  as  afosesaid,  begfi 
a  suit  in  Paulding  county,  where  t* 
land  lay,  to  foreclose  her  mortgage,  mi- 
ing  among  others,  J.  W.  Vogelsong/^ 
purchaser  of  the  premises/and  said  Mr- 
B.  Laughlin,  his  mortgagee,  parties'- 
action.  Mary  B.  Laughlin  being  sem- 
by  publication  only,  and  having  no  av 
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tice,  in  fact,  that  the  action  was  pending, 
did  not  appear  and  set  up  her  claim, 
whereupon  a  decree  was  entered  order- 
ing a  sale  of  the  premises  to  satisfy  the 
mortgage  of  Clara  A.  Hoover.  She,  be- 
coming the  purchaser  thereof  at  the  sale 
made  under  the  decree,  had  the  sale  con- 
firmed and  her  title  quieted  against  any 
claim,  among  others,  of  said  Mary  B. 
X,aughlin. 

Afterwards,  Clara  A.  Hoover,  the  pur- 
chaser, sold  aqd  conveyed,  by  a  deed  in 
fee  simple,  the  premises  to  said  J.  W. 
Vogelsong,  and  by  similar  conveyances 
the  title  became  lodged  in  the  plaintiff 
in  error,  Elger  F.  Winemiller.  There- 
upon Mary  B.  Laughlin,  defendant  in 
error,  commenced  an  action  in  the  Court 
of  Common  Pleas  of  Paulding  county  to 
foreclose  the  mortgages  made  to  her, 
which  have  been  mentioned  before,  mak- 
ing, among  others,  J.  W.  Vogelsong,  her 
mortgagor,  and  Winemiller  to  whom  the 
premises  had  been  conveyed,  parties  de- 
fendant. 

Winemiller  answered  setting  up  the 
record  of  the  action  before  mentioned, 
brought  by  Clara  A.  Hoover,  showing 
the  decree  for  the  sale  of  the  premises, 
the  sale  to  Clara  A.  Hoover,  its  confir- 
mation and  the  decree  -quieting  the  title 
of  the  purchaser,  against  the  claim  of 
Mary  B.  Laughlin,  and  the  several  mesne 
conveyances  to  himself,  by  virtue  of 
which  he  contends  he  has  succeeded,  and 
becomes  subrogated  to  all  the  rights, 
-which  by  virtue  of  said  decree  and  sale 
became  vested  in  said  Clara  A.  Hoover. 
To  this  answer  Mary  B.  Laughlin  in- 
terposed the  following  reply: 

"Plaintiff  for  her  reply  to  the  amended 
answer  of  Elger  F.  Winemiller  says  that 
she  denies  that  said  Clara  A.  Hoover,  in 
said  cause,  No.  3,482,  in  her  petition 
prayed  that  said  Mary  B.  Laughlin  be 
required  to  answer  and  set  up  her  inter- 
est in  or  lien  upon  said  premises,  if  any 
she  had,  or  be  forever  barred. 

"Said  Mary  B.  Laughlin  denies  that 
she  had  due  and  legal  or  any  notice  of 
the  pendency  of  said  action  or  that  any 
day  was. named  in  said  notice  on  which 
she  was  required  to  answer,  as  will  ap- 
pear from  the  certified  copy  of  the  record 
attached  to  said  amended  answer. 

"Plaintiff  admits  that  Clara  A.  Hoover 
was  the  purchaser  at  said  sheriffs  sale 


and  that  she  conveyed  the  land  in  ques- 
tion to  John  W.  Vogelsong  and  avers 
that  the  consideration  named  in  said 
deed  was  twenty-five  hundred  dollars. 

"She  further  admits  that  said  John  W. 
Vogelsong  conveyed  said  premises  to 
Edwin  B.  Hale,  who  conveyed  to  Henry 
E.  Spring,  who  conveyed  to  said  defend- 
ant, Elger  F.  Winemiller,  as  in  his  said 
amended  answers  contained. 

"Plaintiff  denies  that  the  defendant, 
Elger  F.  Winemiller  succeeded  and  be- 
come subrogated  to  the  rights  of  Clara 
A.  Hoover  in  said  premises. 

"Plaintiff  further  avers  that  the  plead- 
ings, record  and  proceedings  in  said 
cause,  No.  3,482,  were  not  sufficient  to 
warrant  any  judgment  or  order  as  to  her, 
and  that  the  court  was  without  jurisdic- 
diction  of  her  person. 

"Plaintiff  avers  that  she  had  no  actual 
notice  whatever  of  the  pendency  and 
prayer  of  said  petition  in  said  cause,  No. 
3,482,  until  informed  by  her  attorneys 
about  the  time  of  the  filing  of  the  peti- 
tion herein. 

"That  for  more  than  seven  years  last 
past,  she  has  been  a  resident  of  the 
county  of  Erie,  in  the  state  of  Ohio. 

"That  the  affidavit  set  forth  in  said 
proceedings  was  wholly  false. 

"Plaintiff  further  avers  that  at  the 
time  of  the  execution  and  delivery  of 
the  mortgage  set  forth  in  her  petition, 
the  defendants,  John  W.  Vogelsong  and 
Emma  O.  Voglesong,  by* their  said  mort- 
gages duly  executed  and  acknowledged 
covenanted  with  said  plaintiff  as  follows: 

" '  And  we,  the  said  grantors  do  for 
ourselves  an^  our  heirs,  executors  and 
administrators  convenant  with  the  said 
grantee,  her  heirs  and  assigns,  that  at  and 
until  the  unsealing  of  these  presents, 
we  were  well  seized  of  the  above  de- 
scribed premises  as  a  good  and  indefeasi- 
ble estate  in  fee  simple,  and  have  good 
right  to  bargain  and  sell  the  same  in 
manner  and  form  as  above  written,  that 
the  same  are  free  and  clear  from  all  in- 
cumbrances whatsoever,  and  that  we  will 
warrant  and  defend  said  premises  with 
the  appurtenances  thereunto  belonging 
to  the  said  grantee,  her  heirs  and  assigns 
forever,  against  all  lawful  claims  and  de- 
mands whatsoever. ' 

"The  said  Clara  A.  Hoover,  the  pur- 
chaser at  said  sheriff's  sale,  for  the  con- 
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sideration  of  the  sum  of  twenty- five 
hundred  dollars,  conveyed  said  premises 
to  John  W.  Vogelsong  on  the  25th  day 
of  April,  1887,  through  whom  the  said 
defendant,  Elger  F.  Winemiller,  claims 
title  and  the  said  Collins  Manufacturing 
Company,  subsequent  to  the  date  of  its 
mortgage  to  said  Clara  A.  Hoover,  but 
prior  to  the  date  of  plain  tift's  mortgage  and 
the  beginning  of  said  cause,  No.  8,482, 
by  its  deed  of  general  warranty,  duly  ex- 
ecuted, acknowledged  and  delivered,  con- 
veyed said  premises  in  the  petition  de- 
scribed to  John  W.  Vogelsong." 

In  the  court  of  common  pleas  a  de- 
murrer was  interposed  to  this  reply  and 
sustained.  The  cause  was  then  taken  by 
appeal  to  the  circuit  court,  where,  upon 
a  demurrer  being  again  interposed  to  the 
reply,  the  latter  court  held  the  answer 
to  be  insufficient,  and  rendered  judgment 
for  the  plaintiff  below,  now  defendant  in 
error.  Thereupon  the  plaintiff  in  error 
began  the  present  proceedings  to  obtain 
a  reversal  of  the  judgment  of  the-circuit 
court. 

Sylvester  Price,  for  plaintiff  in  error.  - 

,  McMillen  df  Phipps,  Snook  &  Snook, 

Holland  &  Lauch,  for  defendant  in  error. 

Bradbury,  J. 

The  only^qnestion  for  consideration 
presented  by  the  record  is  whether  Mary 
B.  taiighlin,  defendant  in  ierror,  is  bound 
by  the  proceedings  in  the  action  brought 
by  Clara  A.  Hoover  to  foreclose  the 
mortgage  of  the  latter.  Her  counsel 
contend  that  she  is  pot  bound,  for  two 
reasons:  First,,  because  she  was  not 
legally  notified  of  the  peydt;pcy  of  the 
action ;  second,  if  she  was  legally  noti- 
fied, the  averments  of  the  petition  were 
Hot  sufficient  to  require  her  to  answer 
ajid  set  .forth  a  claim  under  her  mort- 
gage, and  that,  therefore,  a  clause  in  the 
order  of  confirmation  quieting  the  title 
of  the  purchaser  against  her  mortgage 
was  void. 

That  the  defendant  in  error  was  a  res- 
ident of  this,  state  and  might  have  been 
notified,  by.  a  summons  served  upon  her 
personally,  of  the  pendency  of  the  ac- 
:  tion,  the  decree  in  which  is  now  set  up 
to  estop  her,  and  that  she  had  no  actual 
knowledge  of  its  pendency  is  admitted. 
She  had,  however,  constructive  notice 
by  publication,  unless  the  published  no- 


tice was  too  defective  in  its  context  or 
in.  the  steps  taken  to  .authorize  and  per- 
fect it  to  charge  her  constructively. 

The  notice  was  in  these  words: 

"Henry  L.  Custer,  J.  M.  Custer  and 
Mary  B.  Laughlin,  whose  place  of  resi- 
dence are  to  the  undersigned  unknown, 
will  take  notice  that  Clara  A.  Hoover 
on  the  20th  day  of  May,  A.  D.  1886,  filed 
her  petition  in  the  Court  of  Common 
Tleas,  of  the  county  of  Paulding  and 
state  of  Ohio,  alleging,  among  other 
things,  th*t  \t  W.  Vogelsong  executed 
and  delivered  to  her  his  certain  prom*.. 
issory  note  calling  for  $1,000.00  and  to 
secure  the  payment  thereof  he  had  ex- 
ecuted and.  delivered  to  said  Clara  A. 
Hoover  a  mortgage  upon  certain  real  j 
estate  therein  described  and  that  said  | 
claim  is  unpaid,  and  praying  .for  a  judg- , 
ment  and  foreclosure  of  said  mortgage, 
and  alleging  that  the  aforesaid  Henry  L 
Custer,  J.  M.  Custer  and  Mary  B.  Laugh* 
lin  claim  a  lien  upon  the  premises  in 
said  mortgage  described. 

"Said  cause  will  be  for  hearing  on  the 
3d  of  January,  A.  D.  .1887,  and  unless 
the  above  named,  and  each  of  them 
come  into  court  and  set  forth  their  said 
respective  claims  they  will  be  barred 
therefrom." 

The  notice  states  that  the  mortgage 
sought  to  be  foreclosed,  and  the  note  se- 
cured by  it  were  executed  by  J.  W. 
Vogelsong,  whereas,  the  fact  was,  and 
the  petition  so  averred,  that  they  were 
executed  by  the  Collins  Manufacturing 
Company,  which  was  the  grantor  of 
Vogelsong,  and  Vogelsong  was  the  mort- 
gagor of  defendant  in  error.  This  pub- 
lication was  an  attempt  to  notify  her  of 
the  pendency  of  the  action;  it  fairly 
disclosed  that  the  plaintiff  in  that  action 
sought  to  foreclose  a  mortgage  on  prem- 
ises upon  which  he  claimed  a  lien  and 
advised  her  that. her  claim  would  be 
barred  unless  she  appeared  and  set  it 
forth.  An  affidavit  was  filed,  regular  ifl 
form,  as  prescribed  by  the  statute,  as 
preliminary  to  service  by  publication- 
Section  5048,  Revised  Statutes,  provides 
that  where  the  residence  of  the  party 
served  by  publication  is"  unknown,  an 
affidavit  stating  that  fact  shall  be  made 
before  the  hearing.  Whether  or  aot 
such  an  affidavit  was  made  does  not  ap- 
pear from  the  record.    Nor  do  we  find  it 
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necessary  to  determine  whether  where 
the  preliminary  affidavit,  as  in  this  case, 
shows  that  the  residence  of  the  party  to 
;be  served  by  publication  is  unknown,  a 
second  affidavit,  to  that  effect,  made  after 
the  publication  and  before  the  cause  is 
heard,  is  necessary  to  give  jurisdiction  to 
the  court,  for  the  court  of  common  pleas 
is  one  of  general  jurisdiction  competent 
to  determine  questions  relating  to  that 
jurisdiction,, and  it  expressly  found  that 
the  defendant  here  had  been  "duly 
served  with  notice  of  the  pendency  of 
said  cause  of  action  and  the  prayer  of 
the  plaintiff's  petition ;"  and  if  such  an 
affidavit  was  necessary  to  authorize  the 
finding,  we  should  presume  in  a  col- 
lateral proceeding  like  this  that  it  was 
made.  Richards  y.  Skiff,  8  Ohio  St.  586. 
We  need  not  pause  to  consider  the 
sufficiency  of  this  notice,  or  whether  the 
finding  above  quoted  would  have  bound 
her,  had  she  instituted  proceedings  in 
error  directly  on  ,the  judgment  to  test 
their  soundness;  or  if  she  had  brought 
an  independent  proceeding  to  attack  the 
judgment  directly,  for  she  did  neither, 
but  instead  chose  to  assail  it  in  a  collat- 
eral proceeding  as  having,  against  her, 
no  binding  force  whatever.  The  policy 
of  the  law  is  to  maintain  the  stability 
of  judicial  determinations  against  this 
mode  of  attack,  and,  that  universal  prin- 
ciples of  natural  justice  may  not  make 
this  mode  necessary,  the  rules  of  law  pro- 
vide the  methods  above  mentioned  for 
the  correction  of  irregularities  that  are 
not  sufficient  to  render  a  judgment,  upon 
its  face,  a  nullity.  Of  course  a  judg- 
ment that  is  Troid  may  be  disregarded 
whenever  and  wherever  it-  may  be  met. 
The,  irregularities  in  the  service  by  pub- 
lication, however,  disclosed  by  the  record 
under  consideration,  do  not,  we  think, 
reqder  the  judgment  void  against  the 
defendant  in  error,  and  open  to  collateral 
attack  by  her  in  the  face  of  a  finding  by 
the  court  of  common  pleas,  a  court  hav- 
ing capacity  to  determine,  in  the  first 
instance  its  own  jurisdiction,  that  she 
had  been  legally  served  by  publication. 
If  an  additional  affidavit,  as  prescribed 
,by  section  5048,  of  the  Revised  Statutes, 
was  necessary  to  support  such  finding, 
and  complete  the  jurisdiction,  we,  as 
before  stated,  should  presume  that  it  was 
made".    Lessee  of  Fowler  v.  Whitman^ 


Ohio  St*  271 ;  Buchanan  v.  Roy's  Lessee^ 
2  Ohio  St.  251:  Richards  v.  Skiff,  8  Ohio 
St.  586. 

2.  The  petition  of  Clara  A.  Hoover 
sets  forth  a  claim  upon  a  mortgage,  and 
without  attempting  to  disclose  the  nature 
of  the  claim  held  by  the  defendant  in 
error,  or  to  state  facts  which  would  con- 
stitute any  claim  whatever,  proceeded  to 
state  that  she,  defendant  in  error,  and 
certain  other  defendants,  naming  them, 
"  have  or  claim  to  have  some  interest  in 
or  lieu  upon  said  premises,  the  amount 
and  nature  of  the  same  is  not  fully 
known  to  said  plaintiff,  and  she  avers 
that  they  should  be  served  in  this  action 
with  summons  and  come  in  and  set  up 
their  interest  in  said  premises  or  be  for- 
ever barred  of  the  same." 

Certainly  under  section  5006,  Revised 
Statutes,  Mary  B.  Laughlin  was  a  proper 
party  to  the  action  brought  by  Clara  A. 
Hoover  on  her  mortgage,  for  the  former 
held  a  mortgage  on  the  premises  against 
which  the  latter  was  proceeding;  and  if 
the  purchaser  at  a  sale  made  under  such 
proceedings  was  to  secure  title  free  from 
her  lien,  then  Mary  B.  Laughlin  was  a 
necessary  party. 

Being  at  any  rate  a  proper  party  to  the. 
action,  she  ought,  upon  principles  of 
well  nigh  universal  application  in  such 
cases,  to  be  bound  by  the  judgment  ren- 
dered in  it  unless  the  petition  imposed 
nd  duty  upon  her  to  answer  and  set  forth 
her  claim. 

Unless  the  plaintiff  in  an  action  brought 
to  foreclose  a  mortgage,  in  order  to  bar 
the  lien  or  claim  of  another  in  the  mort- 
gaged premises  by  a  decree  taken  pro 
con/esso  upon  a  failure  to  answer,  is 
bound  either  to  state  the  facts  that  con- 
stitute such  lien  or  claim,  or  disclose  its 
nature  so  that  the  claimant  could  iden- 
tify and  recognize*  it,  we  do  not  perceive 
what  more  should  have  been  reqqired  of 
Clara  A.  Hoover  in  the  action,  the' record 
of  which  we  are  now  considering.  The 
petition  contained  a  pertinent  descrip- 
tion of  the  premises,  and  as  the  por- 
tions of  it  quoted  before  show,  informed 
Mary  B.  Laughlin  that  if  she  had  any 
lien  thereon  she  was  required  to  set  it 
forth  on  pain  of  having  it  barred  if  she 
failed  to  comply.  This  we  hold  to  be 
sufficient  to  require  her  to  appear  and  set 
forth  her  claim,  and  if  she  fails  to  com- 
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ply,  will  authorize  a  decree  against  her 
in  respect  to  its  validity.  Our  Code  of 
Civil  Procedure  simply  requires  of  a 
plaintiff  that  he  set  forth  his  own  cause 
of  action,  section  5060,  Revised  Statutes; 
while  section  5006,  before  referred  to, 
authorizes  him  to  make  any  person  a  de- 
fendant to  an  action  "  who  has  or  claims 
an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party 
to  a  complete  determination  or  settle- 
ment of  a  question  involved  therein." 
Whether,  in  view  of  the  simplicity  of 
procedure  which  it  is  the  object  of  the 
code  to  secure,  anything  more  should  be 
required  of  a  plaintiff  in  an  action  to 
foreclose  a  mortgage,  to  compel  lien 
holders  to  come  in  and  set  forth  their  re- 
spective claims  upon  the  property  in 
controversy  than  to  merely  make  them 
parties  and  serve  them  with  process,  is  a 
question  that  may  admit  of  considerable 
doubt,  but  its  determination  here  is  not 
necessary. 

Judgment  reversed. 

(To  appear  in  51  Ohio  St.) 
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General  Docket. 

8879.  The  Andrews  Brothers  Company  v.  J. 
Edgar  Rudge,  Adm'r  of  Michael  Majoruik. 
Error  to  the  Circuit  Court  of  Mahoning  Co. 
Judgment  affirmed. 

3883.  Cora  Cook  as  Adin'x,  etc.*,  t.  The 
Columbus,  Hocking  Valley  &  Toledo  Ry.  Co. 
.  Error  to  the  Circuit  Court  of  Athens  county. 
Judgment  affirmed. 

3920.  William  Monypeny  v.  Joseph  Metz. 
Error  to  the  Circuit  Court  of  Franklin  county. 
Judgment  affirmed. 

3976.  New  York,  Chicago  &  St  Louis  Ry. 
Co.  v.  John  C.  Koechlty.  Error  to  the  Circuit 
Court  of  Huron  county.     Judgment  affirmed. 

Motion  Docket. 

2213.  The  Cleveland  Leader  Printing  Co.  v. 
Arnold  Green.  Motion  by  defendant  to  dis- 
miss cause  No.  2831  on  the  General  Docket. 
Motion  allowed  Minshall  J.  and  Dickman  C 
J  dissent 


2233.  Eliza  Heaton,  etc,  v.  John  N.  E", 
dridge  et  al.  Motion  by  plaintiff  to  eiterc 
time  for  filing  printed  record  in  cans*  >'■ 
4096,  on  the  General  Docket  Leave  to  £: 
printed  record  granted.    Record  filed. 

2242.  The  Ohio  Thresher  and  Engine  C- 
v.  Jacob  H.  Anspach.  Motion  by  defendant :: 
advance  cause  No.  3953  on  the  General  Dockei 
Motion  allowed. 

2243.  Frederick  Josse  v.  Valentine  Decker 
Motion  by  defendant  to  strike  petition  :a 
error  from  files  and  dismiss  cause  No.  3981  ca 
the  General  Docket    Motion  overruled. 

2244.  Ernest  Attschul  v.  The  State  of  Ohsa 
Motion  for  leave  to  file  a  petition  in  error  v: 
the  Circuit  Court  of  Cuyahoga  county.  Moiicc 
withdrawn. 

2245.  The  State  of  Ohio  v.  William  R. 
Johnson.  Motion  for  leave  to  file  a  bill  r: 
exception  to  the  Common  Pleas  Court  of  Jef- 
ferson county.    Motion  allowed. 

2246.  Balfour  Snyder  et  aL  v.  The  dum- 
ber of  Commerce  of  Findlay,  Ohio,  et  si 
Motion  by  defendant  for  leave  to  file  ws*r 
in  cause  No.  2694  on  the  General  Docb: 
Motion  allowed.  Leave  to  plaintiff  in  error" 
plead  to  answer  in  thirty  days  from  October 
4,  1894. 

2247.  John  Montgomery  et  aL  v.  George  S 
Clark.  Motion  by  defendant  to  advance  can* 
No.  4175  on  the  General  Docket  Motion  al- 
lowed. 

2249.  The  City  of  Yoangstown,  Ohio,  et  * 
v.  Myron  E.  Deunison.      Motion  by  pUi  t  : 
to  advance  cause  No.  3936    on    the  Ikiu- 
Docket    Motion  allowed. 

2250.  The  Cincinnati  Street  Ry.  Co.; 
Anthony  Schwarz,  Adm'r,  etc.  Motion  by  «* 
fendant  to  advance  cause  No.  4107  on  theO 
eral  Docket    Motion  allowed. 

2251.  John  T.Crabbs  v.  Smith  &  Ozir  *• 
al.     Motion  by  plaintiff  to  reinstate  cause  V 
4055  on  the  General  Docket     Motion  allov 
by  consent  of  parties. 

2252.  Francis  L.  S.  Darby   v.  The  State  ' 
Ohio  ex  rel.  Myron   T.   Palmer.      Motion  l 
plaintiff   for  stay  of  execution  io'csiiseN 
4116  on  the  General  Docket     Motion  alio*?. 

2253.  The  State  of  Ohio  ex  reL  A.  C.  R  * 
son    v.    Henry    C.   Jacobi,    sheriff  of  fc'"* 
county,  Ohio.     Motion  for  a  writ  of  mr 
mus.    Motion   allowed.    Issue   of  alterc  ' 
writ  waived ;  answer  to  be  filed  on  or  be    " 
October  3,  1894 ;  cause  to  be  heard  October 
1894. 

2254.  Francis  L.  S.  Darby  v.  The  Sute 
Ohio  ex  rel.  Myron  T.  Palmer.      Motifs  \r 
plaintiff   to  advance  cause  No.  4116  on  '* 
General    Docket.      Motion    allowed.     To  * 
heard  October  13,  1894. 

2255.  The  State  of  Ohio  ex  rel.  A.  C  R 
son    v.    Henfy.  C.    Jacobi,    sheriff  or  i  J  ' 
county,  Ohio.    Motion  by  the  Relator  to  ■ 
vance  cause  No.  4222  on  the  General  Docfc 
Motion  allowed. 
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Abutting  Owner — 

1.  On  public  road — Action  of  against  super- 
visor For  damages  on  account  of  ditch  made 
in  front  of  premises,  362. 

2.  On  public  highway — Has  interest  in  shade 
trees  subject  to  convenience  of  public  travel ; 
employe  of  telegraph  company  cutting  off 
limbs,  149. 

See  also  Easement,  1 ;  Assessment;  Railroad 
Company,  11. 

Account  Book— 
What  are  proper  items  of  account,  233. 
Admissions  to  Bar,  660. 

Administrator  and  Executor—  | 

1.  Appointment  of  minor  as  is  void,  1 10. 

2.  Charged  with  interest,  29. 

3.  Action  to  obtain  judgment  of  court  as  to 
true  construction  of  will  dismissed  for  want 

-     of  jurisdiction,  123.   . 

4.  When  court  will  order  distribution  and 
payment  of  legacies  by  an  executor  before 
the  expiration  of  eighteen  months,  19. 

Agent  and  Principal — 

*An  agent  who  acquires  property  for  a  consid- 
eration, or  an  aliquot  part  thereof  .furnished 
by  his  principal,  and  takes  the  title  in  his  j 
own    name,    holds    it    as    trustee    for    the  | 
principal,  160. 

Agreement —  i 

In  consideration  of  promise  to  marry;  218. 
See  also  Contract ;  Attorney  Fees,  4.  i 

Alimony — See  Divorce  and  Alimony.  I 

Amendment. of  Pleading—  ! 

Loss  of  lien  thereby.    See  Lien,  2.  ; 

Appeal  and  Error —  I 

1.  Appeal  bond  will  not  be  quashed  because 
appellant  has  no  authority  to  bind  itself,  32. 

2.  Petition  in  error  must  fail  when  it  is 
sought  to  reverse  an  order  of  a  judge  made 
at  chambers,  478. 

Appearance — 

When  voluntary  appearance  is  held  not  to 
make  one  a  party  to  a  bill,  282. 

Appointment—. 

To  fill  vacancy  in  council.  See  Officers,  Mu- 
nicipal. 


Appropriation  of  Property.  See  Condemna- 
tion. 

Assault — See  Evidence,  4, 5. 
Degree  of  force  necessary  to  be  shown  in  ac- 
tion  for  assault  with  intent  to  commit  a 
rape,  138. 

Assessments 

1.  Tirst  assessment  not  to  be  resisted  on  the 
ground  that  the  two  assessments  made  ex- 
ceed 25  .per  cent,  of  the  value  of  the  prop- 
erty. 311. 

2.  The  limitations  in  section  2271,  Revised 
Statutes,  apply  to  each  assessment  separately. 
Where  more  than  one  is  made,  and  each  as- 
sessment is  valid  to  the  extent  of  25  per 
cent  of  the  value  of  the  lot  after  the  im- 
provement is  made,  19. 

3*  Under  section  2270,  Revised  Statutes,  the 
value  of  the  lot  or  land  with  the  improve- 
ments as  assessed  for  taxation,  is  to  be  taken 
in  determining  the  limit  to  which  it  may  be 
assessed  for  a  street  improvement  on  which 
it  abuts, -whether  made  bythe  front  foot  or 
otherwise,  150. 

4.*  Depth  of  lots— Section  2269,  Revised  Stat- 
utes, applies  to  an  assessment  by  the  foot 
front  only,  where  the  land  is  not  subdivided 
into  lots,  and  its  object  is  to  fix  a  depth  be- 
yond which  the  lien  in  such  cases  can  not 
attach,  1.50. 

5.*  Division  of  street  into  sections— Where  a 
street  is  of  different  widths,  it  may,  in  a  pro- 
ceeding to  improve  it,  be  divided  into  as 
many  sections  as  there  are  different  widths, 
and  the  property  on  each  section  assessed 
for  the  cost  of  the  same,  150. 

oV*  True  frontage  determined — For  the  pur- 
pose of  determining  the  frontage  of  a  lot 
with  a  view  to  its  assessment, '  reference 
must  be  had* to  its  situation  at  the  time  the 
improvement  is  made,  and  not  to  changes 
made  subsequently,  71. 

7.  Defective  notice— When  the  written  notice 
required  by  section  2304,  Revised  Statutes, 
was  not  given  to  defendant,  he  can  not  de- 
feat the  assessment,  but  is  relieved  from  the 
penalty  of  being  deemed  to  have  waived 
claim  for  damages,  and  may  enforce  claim 
by  an  independent  action,  14. 

8.  Triangular  lots—When  the  council  adopts 
one  mode  of  assessment,  the  court  has  no 
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Assessments— CW/ittfo/. 
power  to  substitute  another.  Questions 
which  are  legislative.  Equitable  distribu- 
tion of  costs,  452. 
9.  Boundaries  of  lots  are  determined,  for  the 
purpose  of  assessment,  by  use  or  occupancy, 
and  not  by  imaginary  lines  on  a  plat,  298. 

10.  Dedication  of  land  alter  assessment  was 
passed,  does  not  relieve  from,  104. 

11.  Sewers— Where   lot    is    already    supplied 
with  drainage,  76. 

12.  Defective  because  ordinance  did  not  say 
that  sewer  is  in  Chicago,  33. 

13.  The  restriction  placed  on  assessing  prop- 
erty by  sec  2283  Rev.  Slat  applies  to  im- 
provements made  on  two  streets,  16." 

14.  Use  of  a  street  may  be  merely  incidental, 
and  so  as  not  to  create  a  frontage  of  corner 
lot  as  to  side  street,  103. 

As  to  including  counsel  fees.    See  Attorney 
Fees. 
Frontage  defined,  103. 

Assets— See  Estate. 

Assignment  for  Benefit  of  Creditors.    See  also 
Bond. 

Attachment — 

1.  Cases  in  attachment  must  be  brought  with- 
in the  letter  of  the  law,  and  the  circuit 
court  will  examine  the  bill  of  exceptions  for 
the  purpose  of  ascertaining  whether  an  or- 
der issued  by  a  justice  of  the  peace  was  sus- 
tained by  sufficient  evidence,  182. 

2.*  When  may  be  brought  against  a.  non-resi- 
dent partnership,  and  how  it  may  be  sued 
and  served  with  process,  71. 

3.  Actual  fraud  must  be  shown  to  support  an 
attachment  npon  the  ground  that  the  debtor 
has  disposed  of  his  property  with  intent  to 
defraud  his  creditors,  338. 

Attorney  and  Client — See  Attorney  Fees,  4. 
Attorney  Fees — 

1.  As  part  of  judgment  in  cases  against  a  city 
where  suits  are  brought  on  assessments 
which  prove  to  be  illegal,  11,  217,  409. 

2.  Not  allowed  in  proceedings  for  change  of 
grade  where  city  refuses  to  proceed,  431. 

3.  Motion  to  strike  out  allegation  for  belongs 
to  final  hearing  of  the  case,  92. 

4.  Effect  of  death  of  client  on  authority  of 
attorney  and  on  agreement  for  attorney  fees, 
292. 

Authority — 

What  is  necessary  for  the  collection  of  money, 
630. 
See  Attorney  Fees,  4. 

Bailment- 
Banks  and  Banking- 
Deposits  "For  deposit  to  the  credit  of,"  218. 

Bastardy — 

Compromise  bond  and  compliance  with  the 
requirements  of  the  statute  are  a  bar  to. a 
second  prosecution,  117. 

Bids — 

Correction  in  bids  is  not  to  be  allowed  after 
the  award,  122. 


Billiard  Table- 
Infringement  of  style  and  design,  367. 

Bill  of  Exceptions— 

1.  Judge  has  no  authority  to  allow  or  sign  n 
chambers,  478. 

2.  A  bill  presented  42  days  after  overruling 
motion  for  a  new  trial,  is  not  within  the 
time  allowed  by  sec  5302,  -unless  opposite 
counsel  consent  to  the  using  of  a  part  of  the 
last  ten  days  for  the  examination  of  the  bin 
355. 

See  also  Attachment,  1. 

Bonds  and  Bondholder — 

1.  Alleged  death  of  assignee  does  not  consti- 
tute such  a  breach  of  condition  of  bond  is 
to  make  sureties  liable,  14 

2.  An  action  by  one  bondholder  on  his  owz 
behalf  and  for  all  those  in  like  interest  who 
come  in  and  join,  is  binding  only  on  those 
who  come  in,  unless  having  hail  notice  they 
refuse  or  neglect  to  do  so,  and  is  not  res  ei- 
judtcata  on  those  who  were  not  parties,  341. 

3.  Action  upon  supersedeas  bond.  18. 
See  Bastardy;  Appeal  Bond ;  Surety. 

Boycott- 
Injunction  against  boycott  eircnlars  vacated 
81. 

Bridge — 
Injury  to  street  car  employe  from  defective 

bridge,  41. 

Buil'Mn^and  Loan  Associations — 
As  large  a  fine  as  20  cents  per  week  is  eztrt- 
ordinary  and  excessive,  458. 
Building  Contract,  see  Contract,  3. 

Burden  of  Proof— See  Street  Railways,  7. 

Cases  Affirmed  or  Overruled — 
Toledo   Electric  Street  R*y  Go.  v.  Wester? 
Electric  Light  and  Power  Co.,  161 ;  reversed 
242. 

Cause  of  Action — 

1.  Rights  of  wife  to  maintain  action  for  med- 
ical attendance,  and  of  husband  for  loss  of 
services  of  wife,  169. 

2.  Negligent  possession  by  an  officer  of  goods  . 
levied  upon  does  not  release  owner's  rigfct 
of  action,  222. 

3*  Where  a  person  is  induced  by  threats  of  * 
groundless  prosecution  to  accept  a  less  sum 
i  than  is  justly  owing  on  a  policy  of  fire  insur- 
ance, in  satisfaction  of  his  claim,  and  to 
surrender  the  same,  he  may  maintain  an  ac- 
tion on  the  policy  for  the  balance  due,  wits- 
out  returning  or  tendering  back  the  money 
so  received,  70. 

4 .*  Against  Telegraph  Company  under  Sec 
6880,  Rev.  Stat,  149. 

5.  To  recover  a  penalty  provided  fox  in  Sec 
4715,  Rev.  Stat,  against  a  road  supervisor  for 
opening  a  ditch  in  front  of  a  dwelling  house, 
arises  when  the  act  is  performed,  and  cannot 
be  defeated  by  a  subsequent  transfer  of  the 
property  before  suit  is  brought,  36fc. 

See  also  Gas  and  Oil  Wells;  Remedies,  1, 2, 3 : 
Railroad  Companies,  10;  Pollution  of  Stream , . 
Misjoinder  of  Actions. 
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Car  Trust— See  Contract,  1. 

Change  of  Grade— See  Abutting  Owner. 

Check,  payments  by,  28. 

Children- 
Children  born  out  oi  wedlock  are  made  legit- 
imate by  subsequent  marriage  of  the  par- 
ents, 225. 

Cigarettes — 
The  act  to  tax  the  business  of  trafficking  in 
cigarettes;  or  cigarette  wrappers  is  constitu- 
tional, 248. 

City— See  Corporation  (Municipal). 

Civil  Rights- 
Law  does  not  apply  to  corporations,  339. 

Collection  of  Money — 
Unwarranted  without  express  authority  or 
possession  of  security,  530. 

Common  Carrier — See  Railroad,  1. 
Charges  for  transportation  by,  must  be  rea- 
sonable, 22. 

Concealment — 
When  acts  as  an  estoppel.    See  Estoppel. 

Condemnation  of  Property — 
Recovery  of  compensation  for  property  taken 

by  a  municipality  for  street  purposes,  186. 
Estoppel  by  proceedings,  27. 

Conflict  of  Laws- 
Rights  of  foreign  attaching  creditors  against 

foreign  receivers. 
See  also  Usury. 

Constitutional  Law. 

1 .  Act  regulating  itinerant  vendors  is  consti- 
tutional, 208. 

2.  Act  providing  for  protection  of  inotormen 
on  st ret t  cars  is  constitutional,  385. 

Held  unconstitutional.  7, 

3.  The  act  of  April  27,  i893  [90  O.  L.,  330], 
known  as  "The  Nichols  Law,"  is  constitu- 
tional, 248.    See  aiso,  565. 

4.  The  Cigarette  Tax  Law  [90  O.  L.f  235],  is 
constitutional,  248. 

5.  Act  to  prevent  deception  in  the  sale  of 
dairy  products  (88  O.  L.,51),  is  constitutional, 
243. 

ti.  The  Rawlings  Law,  providing  for  the  taxa- 
tion or  raw  materials  and  finished  products 
in  the  hands  of  manufacturers,  is  constitu- 
tional, 243. 

Constructive  Notice — See  Notice. 

Constructive  Service — See  Service. 

Construction  of  Statutes— 

1.  How  far  the  Supreme  Court  of  the  United 
.  States  is  bound  by  a  construction  given  to  a 

state  statute  by  a  court  of  the  state,  526. 

2.  Words  "An  adjoining  state"  in  the  act  ol 
May  1,  1856  (1  S.  ft  C.  327),  construed,  341. 

3.  The  act  of  1888  (88  O.  L.  412)  relating  to 
school  districts  is  void,  446. 

Contracts — 
1.  Construction  of  contract  with  a  Car  Trust 


Company.  321. 
Of  a  contract  for  employment,  47. 

2.  l«or  sale  of  stock  in  a  company — Property 
destroyed  while  negotiations  pending,  30. 

3.  Occupation  of  house  does  not  necessarily 
imply  acceptance  of  same  as  built  according 
to  contract,  nor  does  payment  after  work 
has  ceased  of  an  amount  not  exceeding  the 
.contract  price,  estop  tin    owner  from  subse- 

?|ueutiy  br  uging  suit  for  damages  for  de- 
eds in  the  work,  91. 

4.*  Consideration— A  contract  is  without  legal 
efficacy  when  the  consideration  is  founded 
on  the  suppression  ot  a  criminal  prosecu- 
tion. 70. 

5.  •  Several  contract — Action  for  damages 
for  deceit  and  fraud  in  sale  of  hogs—Where 
each  of  tw  >  purchasers  were  to  have  50  head 
out  of  100  sold,  as  his  separate  and  indi- 
vidual property,  an  action  can  be  had  by 
one  purchaser  against  the  seller,  without 
joining  the  other  purchaser  as  a  co-defendant 
246. 

Theatrical  contract  construed,  4o8 

Action  on  a  gambling  contract.  Set  Plead- 
ing, 11. 

See  also  Argument ;  Rescission  of  Contract ; 
Sureties. 

Contributory  Negligence—  See  Negligence. 

Conveyance — 

1.  A  court  of  equity  will  not  reform  an  inef- 
fectual voluntary  conveyance,  so  as  to  give 
one'  creditor  a  preference  over  another 
where  their  equities  are  equal,  405. 

2.  A  court  of  equity  will  not  compel  a  grantee 
to  reconvey  property  cenvt- yed  to  him  by  a 
debtor  during  the  peudeucy  of  a  suit,  in 
view  of  possible  judgment  being  rendered 
against  him  in  the  suit,  150. 

3.  Delivery  is  essential  to  the  validity  of  a 
deed — How  delivery  may  be  made,  87. 

See  also  Dower,  1. 

Conversion — See  Remedies,  1. 
Corner  Lots — See  Assessment. 
Costs — See  Fees  and  Costs. 
Corporation  (Municipal) — 

Liability  for  loss  by  fire  in  case  of  defective 
water  supply,  507. 

Appropriation  of  private  property  by,  for  street 
purposes,  186 

See  also  Misjoinder  of  Actions. 
Corporation,  (Private) — 

See  Stock  and  Stockholders. 

Councilmen — See  Officers,  Municipal. 

Criminal  Law — 
1.  It  is  error  for  the  judge,  during  the  en- 
forced absence  of  the  accused  to  hold  a  con- 
versation with  the  jnrv,  which  might  in- 
fluence the  verdict.  The  presumption  of 
law  is  that  where  error  has  intervened,  in  a 
criminal  case,  it  is  to  the  prejudice  of  the 
accused,  417. 

2  +  Murder— The  rule  that  intention  is  an  es- 
sential element  of  the  crime  of  murder  it 
not  changed  by  reason  of  the  accused  con- 
tending and  introducing  evidence  to  prove 
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Criminal  Law — Concluded. 
Ihat  the  homicide  was  accidental,  149. 

3.  Intent  to  kill,  and  malicious  and 'mur- 
derous purpose  must  be  affirmatively  shown 
to  authorize  a  verdict  of  murder  in  the 
second  degree,  417. 

See  also  Evidence,  7. 

Current  Topics — See  Leading  Articles. 
Damages  — 

1.  When  not  necessary  to  plead,  108. 

2.  Claim  for  uot  waived  under  sec  2304,  Rev. 
Stat.  14. 

3.  Liability  of  storekeeper  for  injury  to  cus- 
tomer by  mischievous  boy,  105. 

See  also  Assessment,  7 ;  Negligence ;  Railway 
Company ;  Officer. 

Death  by  Wrongful  Act,  168. 
Debtor  and  Creditor — See  Partnership ;  Stock 
and  Stockholders. 

Dedication — See  Assessment,  10. 

Deed — See  Conveyance ;  Evidence,  9. 

Devise— See  Will. 

Distribution  of  Estate—See  Administrator,  4. 

Ditches;— 

1.  Application  for  relief  under  amendment  of 
1891  to  ocr  4560  Rev.  Stat  denied,  as  in- 
trenching oi.  the  principles  of  res  judicata V 
491. 

2.  Authority  of  supervisor  to  excavate  a 
ditch  at  the  roadside ^362. 

Divorce  and  Alimony — 

The  court  having  granted  the  wife  the  care 
and  custody  of  a  minor  child,  has  power, 
under  sects.  5696  and  5699  Rev.  Stat,  to 
make  provision  to  her  for  care  of  the  child, 
although  her  petition  for  divorce  contained 
no  prayer  for  that  or  general  relief,  336. 

See  also,  Dower. 

Dog- 
Failure  of  proof  to  establish  negligence  on 

part  of   a    railroad  company  in   killing    a 

dog,  52. 
Dower — 

1.  A  conveyance  of  an  unaasigned  dower  in- 
terest, for  a  valuable  consideration,  will  be 
sustained  in  equity,  76. 

2.  Assignment  of  growing  out  of  decree  to 
wife  in  action  for  divorce  and  alimony,  13. 

3.  Wife  not  allowed  dower  in  same  lands 
given  her  as  alimony,  24. 

Dow  Law  Tax- 
Assessment  of  the  Dow  tax  can  lawfully   be 
made  in  a  township  which  has  voted  against 
the  sale  therein,  un  er  the  local  option  act 
The  tax  duplicate  is  prima  facie,  evidence  of 
the  facts  necessary  to  authorize  the  assess- 
ment, 411. 
Easement— 
1.  Damages  to  fight   and  air    in  an  apart- 
ment house  partly  abutting  oU  an  elevated: 
railway,  483. 
2.  Testimony  of  ordinary  witness  is   compe- 
ent  on  question  of  interference'  with  light 


and  air,  84. 
Electric  Light  Poles- 
Joint  use  of*  by  street  railway  company  is: 
electric  light  and  power  company,'  161,  24* 
See  also,  Street  Railways,  3. 

Eminent  Domain — See  Telegraph  Company 

Employer    and    Emplovee — See    Master   an«: 
Servant,  2. 

Election — 

Cannot  be  held  in  anticipation  of  a  vacaur 
in  office,  nor  until  its  actual  occurrence,  8& 

Employment — 

Construction  of  contract  for,  47. 
Equity — 

1.  Equity  power  of  court  to  appoint  a  re- 
ceiver, 237. 

2.  Will  not  reform  an  insufficient  voluntary 
conveyance,  405. 

3.  Action  in  equity  to  enjoin  collection  of 
taxes,  196. 

See  also,  Wells,  41 

Equitable  Relief— 

Period  of  limitation  for  an  action  for,  341. 
Error — 

See  Appeal:  Jury  4,  5,  6,  Criminal  Law,  1. 
Estoppel — 

Concealment  of  indebtedness  and  existence  of 
a  mortgage,  by  a  debtor  and  creditor,  to  enable 
the  debtor  to  obtain  credit  from  third  par- 
ties, acts  as  an  estoppel  to  prevent  the  cred- 
itor from  asserting  a  lien,  o55. 
2.  On  resignation  of  an  assignee,  sureties  at 
concluded  by  a  settlement  of  his  accounts. 
247. 
See  also  Shade  Trees;  Contract  3..  " 

Estate— 

A  debt  payable  if  creditor  ever  needs  it  is  as- 
sets of  an  estate,  36. 

Evidence— 

1.  ♦  Where  a  father,  placed  upon  trial  for  kit- 
ing his  son,  a  youth  of  about  16  years,  cot 
tended  that  the  boy  had  left  home  to  ass<~ 
ciate  with  immoral  women  with  whom  he 
was  being  criminally  intimate,  and  that  the 
homicide  was  accidentally  committed  whi> 
the  iather  was  attempting  to  redeem  h> 
son,  evidence  of  the  character  of  such 
women  is  competent,  149. 

?.  In  action  for  pollution  of  stream  evidence 
is  competent  which  shows  that  the  water 
was  polluted  by  drainage  of  manure  from 
stables/  and  seepage  from  privy  vaults,  acd 
not  by  defendant's  sewer,  535. 

Samples  of  water  taken  from  the  stream  icto 
which  the  sewer  empties  at  different  daje 
may  be  given  in  evidence,  535. 

3.*  Whether  an  engineer  or  other  employe 
of  a  railway  company  has  authority  to  aired 
or  control  other  employes  of  same  compaar 
isi  a  question  of  fact  to  be  determined  » 
each  case ;  and  may  be  done  by  proof  of  ex- 
press authority,  or  by  showing  the  exercise 
of  such  authority  to  be  customary ;  or  ae- 
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Evidence — Concluded. . 
cording  to  the  usual  course  of  conducting 
the  business  of  the  particular  company  in- 
terested,  or  of  railroad  companies  gener- 
ally, 48. 

4.  In  an  action  for  assault  with  intent  to 
commit  a  rape,  evidence  that  accused  is  re- 
puted as  a  peaceable  and  quiet  citizen  is  not 
admissible,  104. 

5.  Relations  subsequent  <  to  an  assault  are 
evidence  in  mitigation  of  damages  in  an 
action  for  assault  with  intent  to  commit  a 
rape,  204. 

6.  Evidence  of  damages  admissible  under 
general  allegation  of  injury,  108. 

7.  A  burglar's  outfit  is  evidence  which  tnay 
indicate  a  combination  of  criminals,  52. 

8.  It  is  error  to  permit  a  witness  not  being 
an  expert,  to  state  that  that  which  he  saw 
was  or  was  not  a  ditch,  when  the  existence 
of  a  ditch  is  the  question  in  issue,  862. 

€A  Parol  evidence  is  not  admissible  to  convert 
a  deed,  based  on  no  valuable  consideration, 
or  one  mere  y  nominal,  into  a  deed  for  value, 
so  as  to  defeat  existing  attacking  creditor, 
or  give  such  creditor  a  preference,  405. 

10.  Presumption  of  death  of  a  person  from 
his  having  been  absent  and  not  he  rd  from 
for  seven  vears,  on  which  the  probate  court 
may  appoint  an  administrator,  may  be  over- 
thrown by  proof,  526. 

11.  What  evidence  is  necessary  to  defeat  the 
priority  of  a  second  mortgage  recorded  pre- 
vious to  one  bearing  an  earlier  date,  500. 

12.  When  a  copy  of  an  assignment  ol  letters 
patent   is   not   competent  evidence  of  title, 

1 3.  What  must  be  proven  when  excessive  speed 
of  a  railway  train  is  alleged,  15. 

1 4.  In  an  action  for  injuries  from  a  defective 
sidewalk,  testimony  is  admissible  tending  to 
prove  that  the  walk  on  the  side  of  the  street 
opposite  where  plaintiff  was  injured  was  in 
unsafe  condition,  208. 

15.  Evidence  of  repair  of  sidewalk  immedi- 
ately after  an  accident  is  not  competent  to 
show  that  defendant  knew  that  the  defect 
existed,  208. 

J6.  Admission  of  councilman  not  competent 
evidence  to  bind  a  village,  208. 

17.  Testimony  of  witnesses  that  plaintiff  was 
unable  to  do  anything  because  of  his  injur v 
is  not  admissible,  208. 

18.  Statements  which  embody  hearsay  evi- 
dence, although  portions  might  be  compe- 
tent, if  all  is  offered  together,  should  be 
excluded,  208. 

J*>.    Circumstantial     evidence     sufficient     to 
prove  the  corpus   delicti  in  a  trial  for  mur- 
der, 547. 
Prima  Facie— See  Dow  Law  Tax. 

See  also  Practice;  Patents,  4;  Assault;  Account 
Book;  Attachment.  3;  Easement,  2;  Fraud; 
Verdict,  5;  Negligence,  7;  Jury,  8. 

Exceptions— See  Bill  of  Exceptions. 
Execution  and  Exemptions— 

1.  Sheriff  has  no  authority  to  apply  money 
made  on  one  execution  to  satisfy  another. 
177.  J 

2.  Failure  to  comply  with  the  statute  as  to 


indexing  a  foreign  execution  will  defeat  the 
lien  of  judgment,  as  against  subsequent  pur- 
'  chasers  or  creditors,  228. 
3.  Cannot  be  levied  upon  an  oil  well  so  as  to 
create  a  lien.  The  proper  reined v  is  under 
sec.  5464,  Rev.  Stat,  369. 

Executor— See  Administrator. 

Exemption— See  Execution. 

Federal  Courts — See  Construction  of  Statutes. 

Fees  and  Costs— 

"  Order   to  require   security   for   will    not   be 
vacated  on  ground  that  the   plaintiff  though 
absent  when  the  order  was  made  has  since 
returned,  11. 
See  also  Assessment,  8. 

Fellow  Servant— See  Master  and  Servant. 
Fine — See  Building  and  Loan. 
Fire  Insurance — See  Cause  of  Action,  3. 
Fixtures — 

i.  Steam  radiators  and  valves  as,  120. 

2.  Engine,  boiler  and  machinery  as,  09. 

Forcible  Entry  and  Detainer — 
Right  to  jury  trial  in,  147. 

Fraud — See  Attachment,  3;  Contract,  5. 

Fraudulent    Conveyance—  See  Conveyance,  2. 

Fruit  Vender's  Stand — 

Right  of  city  to  remove  from  sidewalk,  450. 
Gas  and  Oil  Wells- 

When  penalty  for  not  filling  or  plugging  has 
been  incurred,  and  fij^ht  to  recover  it,  474. 

See  also  Lense,  1,3;  Lien,  1. 

Guardian  and  Ward 
Issue   of  stock  owned  by  estate  to  guardian 
set  aside,  28. 

Grade  -See  Change  of  Grade. 

Highway— See  Streets. 

Husband  and  Wife-  See  Cause  of  Action,  1. 

Heirs— See  Will. 

Homicide— See  Evidence,  1 :  Criminal  Law. 

Incomplete  Transaction — 
Money  paid  for  purpose  of  taking  up  a  mort- 
gage—Transaction   not  complete   until    the 
delivery  of  the  mortgage,  500. 

Indictmeiit-T-See  Criminal  Law. 
Infants— See  Minor  Child. 
Injunction — 

"Will  not  lie  against  mere  misrepresentation, 
367. 
See  also  Boycott ;  Lease,  3 ;  Taxes  and  Taxa- 
tion, 1 ;  Nuisance. 

Insolvency— See  Assignment 
Installment  Goods — 

Refundei*  required  if  goods  are  brought  back. 
74. 

Instructions  to  Jury— See  Jury. 

Insurance — 

Marine  policy  construed,  287,  383. 

See  also  Pleading,  6,  8. 
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Interest— See  Administrator,  2. 

Intoxicating  Liquors— See  Dow  Tax  Law, 

Itinerant  Vendors 
Act  regulating  is  constitutional.  268. 

Judge— 
No  authority  to  allow  or  sign  a  hill  of  excep- 
tions at  chambers,  47K. 

Judgment-  - 

1.  Of  court  of  common  pleas  is  final  in  an  ac- 
tion on  statute  regarding  the  sale  of  adulter- 
ated vinegar,  15. 

2.  Of  dismissal  in  supreme  court  because  of 
want  of  printed  record  is  equivalent  to 
affirmance  of  the  judgment  of  the  circuit 
court.  19. 

3.  Dormant  judgment  cannot  be.  revived  by 
filing  a  transcript,  32. 

4.  Courts  of  the  United  States  cannot  give 
relief  from  a  judgment,  after  the  term  in 
which  it  was  granted,  285. 

Action  to  set  aside  judgment  of  foreclosure, 
470. 
See  also,  Service  of  Process ;  Pleading,  8. 

Jurisdiction — 

1.  Transfer  of  a  criminal  case  from  common 
pleas  to  probate  court,  152. 

2.  Exclusive  jurisdiction  in  the  probate  court 
for  the  determination  of  chattel  mortgage, 
lien,  and  assignment  matters,  243. 

3.  That  of  state  court,  in  certain  cases,  to  en- 
force equitable  lieu  upon  the  property  of  a 
railway  company  upheld,  342. 

4.  Conflict  of  state  and  federal  jurisdiction, 
655. 

See  Stock  and  Stockholders;  Administrator, 
3;  Vinegar;  Receiver. 

Juror— 

1.  Rejection  of,  because  of  general  prejudice 
against  the  class  of  cases  like  the  one  pend- 
ing, 108. 

2.  Affidavit  of  not  admissible  to  impeach 
their  verdict,  but  may  be  received  to  show  a 
mistake  in  it,  484. 

See  also  Verdict.  1,  2. 

Jury 

1  .*  A  motion  to  discharge  the  jury  on  account 
of  proceedings  had  and  experiments  made, 
in  the  presence  of  the  jury,  while  viewing 
premises,  the  accused,  his  counsel,  and  the 
prosecuting  attorney  being  present,'  with- 
out objection,  was  properly  overruled,  149. 

2.*  When  venue  in  a  criminal  cause  has  been 
changed,  the  court  is  authorized  by  sees. 
7264  and  7278  Rev.  Stat,  to  send  the  jury,  in 
a  body,  to  the  county  in  which  the  crime  was 
committed  and  the  indictment  found,  to  view 
the  locus  criminis,  149. 

3.  Authority  of  a  justice  of  the  peace  to  send 
a  jury  to  view  the  premises,  362. 

4.  Instructions  to  jury  are  not  erroneous  when 
the  party  is  not  prejudiced  thereby,  althqugh 
improper.  91. 

0.  Refusal,  to  give  or  refuse  to  give  written 
requests  to  charge,  offered  by  counsel  before 


argument,  is  error,  206. 

6.  Misconduct  of— While  jury  were  viewing  i 
house,  of  drfendant,  he,  in  absence  of  tbt 
plaintiff,  spoke  to  them,  stating  as  facts  cer 
tain  material  matters  in  issue  in  the  case, 
and  was  permitted  to  treat  the  jury.  Held, 
that  such  acts  constitute  misconduct  for 
which  a  new  trial  should  be  granted,  92. 

7.  Act  repealing  the  struck  jury  law  does  oot 
affect  cases  pending  at  date  of  its  passage. 
170,  234. 

8.  The  mere  probability  of  what  might  hap 
pen  in  the  future  is  not  proper  ground  for 
assessment  of  damages  for  an  injury,  and  i 
charge  to  a  jury  that  they  may  consider  tat    j 
pain   probably  to  be  suffered* is   erroneous 

Justice  of  the  Peace— See  Jury,  3. 
Laches-  -See  Kstoppel. 
Leading  Articles — 

Case  of  Laid  law  v.  Sage,  oA. 

Noblesse  Oblige,  193. 

The  True  Professional  Idea,  bv  John  F.  Dillon. 
4H1. 

Injunction  and  Organized  Labor. 
Chas.  Claflin  Adams,  513. 
E.  H.  Sherman,  537. 

Riparian  Rights,  539. 

Are  Strikes  Legal  ?  550. 

Counsel  and  Client,  552. 

Labor  Question,  Judge  Grosscup.  '515. 

Res  Judicata,  563. 

Leasex— 

1.  Rights  of  devisees  to  royalty  hi  oil  leases 
88. 

2.  Holder  of  perpetual  lease  is  an  owner 
within  the  meaning  of  street  »  assessment 
statutes.  298. 

3.  A  condition  in  an  oil  and  gas  lease,  reouir- 
_    ing  lessee  to  perform  certain   acts  within 

certain  times,  are  to  be  regarded  in  favor  of 
the  lessee,  and  the  time  during  which  injunc- 
tions against  such  lessee  are  in  force,  is  to  T* 
deducted  from  the  required  time,  32& 

4.  Where  there  is  a  right  to  develop  and 
operate  adjacent  lands  at  the  option  of  the 
lessor,  and  no  election  is  made,  a  bona  fide 
purchaser  takes  .the  same'  free  from  anv 
rights  of  the  lessee,  328. 

Legacy— See  Will*;  Administrator.  4. 

Lien— 

1.  When  there  can  be  no  judgment  or  mort- 
gage lien  under  an  oil  lease,  369. 

2.  A  creditor  who  amends  his  pleading  after 
commencement  of  his  action  and  giviag 
notice  required  under  section  6344,  Rev.  Stmt, 
and  sets  up  a  different  cause  of  action,  gets 
no  priority  of  lien  therefor,  310. 

See  also  Execution,  2, 3;  Lease,  3.  4;  Limita- 
tion of  Actions,  3. 

Limitation  of  Actions— 

.1.*  A  mortgage  is  a  specialty;  and  an  action 
for  its  foreclosure  and  sale  of  fhe -premises 
comes  within'  the  provisions  of  sec  4980. 
Rev.  Stat,  and  the  period  of  limitation  is 
fifteen  years,  unless  extended  by  virtneof  sec 
4992,  Rev.  Stat,  69. 
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-  ?.*  An  action  to  recover  the  excess  of  an  as- 
sessment over  the  cost  of  the  improvement 
under  sec.  5845,  Rev.  Stat,  must  lie  com- 
menced within  one  year  after  the  pay- 
ment thereof,  150. 

3.  An  action  to  enforce  a  lien  arising  on 
equipment  bonds  issued  by  a  railroad  com- 
pany is  an  action  for  equitable  relief,  and  the 
period  of  limitation  for  such  action  is  ten 
years  from  the  date  when  the  cause  accrued. 
The  cause  of  action  on  each  installment  ac- 
crues when  the  principal  of  the  same  matures, 
:*41. 

4.  In  action  for  slander,  statute  runs  from 
time  alleged  slander  was  uttered,  178. 

o.  In    favor  of  the  owner    against  the  title 
vesting  in  a  county  under  an  allotment  of 
township  lands,  the  period  of  limitation  is 
twenty-one  years,  3.'J4. 
t>.  A   note  payable  "  on   demand  after  three 
months  notice"  held  to  be  barred  when  the 
notice  was  not  given  until  about  eleven  years 
after  the  note  was  executed,  290. 
See  also.  Cause  of  Action,  4. 
Liquor  Laws — See  Dow  Law  Tax. 
Livery   Barn,    treated    as    personal    property 
140. 

Lynchiug — 
Charge  of  Judge  in  Logau  county  on  the  .sub- 
ject, 98. 

Mandamus— Inspection  of  county  commis- 
sioners' jtx>oks,  489. 

Machinery 
Liability  for  defective,  61. 
See  also  Pleading,  5. 

Marriage- 
See  Agreement. 
See  Children. 

Married  Women 

1.  Rights  as  member  of  a  partnership,  50. 

2.  When  compensation  for  services  of*  a 
married  woman  are  the  wife's  own  property, 
503. 

See  also  Husband  and  Wife. 
Master  and  Servant 

1.  A  person  employed  by  a  railroad  company, 
known  as  a  "  hostler,*'  held  to  be  a  principal, 
and  that  the  company  is  liable  to  the  em- 
ploye who  is  injured  by  the  negligence  of 
such  hostler,  388. 

2.  A  master  mechanic  held  to  have  authority 
to  establish  the  relation  of  superior  and  sub- 
ordinate.between,  the  employes,  388. 

3.  The  relation  of  superior  and  subordinate 
having  been,  established  at  the  time  the 
service  was  entered  into,  the  manner  of 
doin£  the  work,  will  not  alter  or  change  the 
relations  established'  by  the  original  •  cou- 
rse^ 388. 

4  *  An  engineer  in  charge  of  a  locomotive,  who 
has  authority  to  direct  or  control  a  fireman 
serving  on  the  same  locomotive,  is  a 
"superior"  within  meaning  of  the  act  of 
April  1,  1890,  (87,  O.  L.,  150)  48. 

•5.  An  employe  has  a  right  to  presume  that 
skilled  mechanics  will  perform  work  in  a 
safe  and  proper  manner,  297. 


See  also  Railroad  Company,  3,  8;  Street  Rail- 
way Co.,  3. 

Master  Commissioner — 

Findings  of  as  conclusive  as  the  verdict  of  a 
jury,  90. 

Mechanics'  Lien — 

1.  Validity  of  as  between  owner  and  claimant. 
Held  to  be  p.ior  to  a  mortgage,  99. 

2.  To  what  hen  can  attach,  99. 

Memorial—To  Joseph  Ford,  deceased,  170. 
Minor  Child- 
Appointment  of  minor  as  administrator  is 

void— Liability  for  attempting  to  act,  110. 

See  Divorce  and  Alimony ;  Will. 

Misjoinder  of  Action — 

*A  suit  cannot  be  maintained  by  one  tax- 
payer on  behalf  of  himself  and  others  to  re- 
cover back  taxes,  but  each  must  bring  the 
action  in  his  own  behalf,  70. 

Au  action  against  a  property  owner  who  leaves 
a  dangerous  excavation  in  a  street  open,  and 
the  city  for  knowingly  permitting  said  exca- 
vation to  be  and  remain  without  sufficient 
guards  to  protect  the  public,  cannot  be  joined 
in  the  same  suit,  102. 

Misrepresentation— See  Injunction. 

Mortgage  (Real)— 
Incomplete  transaction. 

1.  A  real  estate  mortgage  creates  no  lien  upon 
interest  of  licensees  in  an  oil  lease,  369. 

2.  When  purchaser  of  a  reissued-  mortgage 
will  hold  it  as  valid,  527. 

3.*  Allegations  necessary  to  bar  other  lien- 
holders,  580.    See  Pleading,  10, 12. 
See 'Evidence,  11 ;  Limitation  of  Actions,  1. 

Motion — 

To  discharge  the  jury— See  Jury,  1,  2. 

See  also  Attorney  Fees,  3 ;  Fees  and  Costs 
Municipal  Officers— See  Officers. 
Murder— See  Evidence,  1,  19;  Criminal  Law. 

Negligence—  A 

1.  Liability  for  injury  received  at  a  brewery 
for  injuries  by  reason  of  negligence  in  not 
properly  protecting  the  mash  tub,  04. 

2.  Liability  for  when  unsafe  appliance  is  fur- 
uished  to  an  employe,  64. 

3.  Injury  to  employe  by  reason  of  defective 
machinery,  61.  : 

4.  Defective  car— Railroad  company  is  pre- 
sumed to  have  knowledge  of,  93. 

5.  Injury  from  not  furnishing  proper  coupling 
pins  for  drawbars  of  cars.— Negligence  of 
co-employe  lor  which  the  railroad  company 
is  liable,  67. 

6.  Contributor— Injury  from  beinjf  run  over 
by  engine,  as  "result  of  foot  being  caught  be- 
■tween  rails  at  a  switch,  64. 

7.  Quest  on  of  property  left  to  the  jury,  467. 

8.  Ordinary  prudence  requires  the  exercise  of 
the  faculties  of  .seeing  and  hearing,  32. 

9.  Of  switchman  in  handling  cars  in  proximity 
to  a  frog,  326. 

Death  by  wrongful  act,  168. 
See  also,  Misjoinder  of  Actions. 
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Negotiable  Instruments- 
Payments  by  check,  28. 

New  Trial— See  Jury,  6;  Remedy,  4 

Nichols  Law,  248,  565. 

Notice- 
Possession  of  land  by  grantor  under  contract 
unproperly  recorded  is  constructive  notice, 

See  also  Assessment,  7. 
Nuisance — 

Noise  and  vibration  complained  of  do  not  so 
clearly  constitute  a  nuisance  as  to  warrant  an 
injunction  be  lore  trial,  pendentt  Hte,  126. 

Obituary— James  D.  Ford,  145. 
Officer- 
Officer  of  a  company  not  liable  to  stockhold- 
ers for  damages  when  acting  in   good   faith, 
40. 
Removal  of,  See  Prosecuting  Attorney. 

Officers,  Municipal — 

The  appointment  of  a  person  as  councilman 
to  fill  a  vacancy  caused  by  the  removal  of  the 
person  elected'  must  be  by  consent  of  the 
council  manifested  by  some  affirmative  act, 
and  when  the  consent  is  once  expressed  it 
cannot  be  thereafter  undone — Consent  may 
be  expressed  by  affirmative  acts,  399. 

See  also  Election. 

Owner— £  e  Lease,  1. 
Parties — 

1.  Who  are  proper  parties  in  an  action  of  re- 
plevin where  creditors  have  taken  possession 
of  goods  under  clauses  of  mortgages  per- 
mitting them  to  {Jo  so,  493. 

2.  When  voluntary  appearance  will  be  held 
not  to  make  one  a  party  to  a  bill,  282. 

3.  A  released  surety  is  not  a  necessary  party 
to  a  proceeding  against  other  sureties  on  the 
same  bond  for  their  proportionate  share,  247. 

See  Bonds  and  Bondholders. 

Partnership— 

As  between  individual  and  partnership  cred- 
itors there  must  be  partnership  in  fact,  which 
is  to  be  determined  and  depending  upon  the 
intention. pf  the  persons  to  be  charged  as  part- 
ners, 305). 

See  also  Attachment,  2 ;  Married  Woman,  1. 


Patents-^  | 

1.  Assembling  of  old  elements  well  known  to 
the  arts,  279. 

2.  Hot  air  pipes,  281.  j 

3.  Manufacture  of  lamp  chimneys,.  324.  j 

4.  When  copy  of  assignment  of  letters  patent 
is  not  competent  evidence  of  title,  79. 

See  Evidence,  12. 

Payment— 

1.  Unauthorized  payment  to  contractor  by  a 
loan  company,  31. 

2i  Effect  of  part  payment    after    work    has 
ceased,  on  a  building  contract,  91. . 

Personal  Property — 
Livery  barn  treated  as  such,  140. 


Petition  in  Error — 
Not  filed  within  time  required  by  law,  40. 

Pleading— 

1.  An  allegation  of  youth,  inexperience,  re- 
injury without  plaintiff's  fault  is  not  equiva- 
lent to  an  allegation  of  want  of  knowledge 
or  incapacity  of  plaintiff,  65. 

2.  What  petition  must  show  in  an  action  for 
not  filling  or  plugging  a  gas  or  oil  well.  471 

3.  In  an  action  against  a  road  supervisor  tc 
recover  a  penalty  provided  in  sec  4715,  Rev 
Stat,  it  is  not  necessary  to  allege  that  exc* 
vating  was  done  will  fully  or  maliciously,  351 

4.  Averment  that  a  street  car  had  stood  for  s 
long  time  or  would  be  compelled  to  stand  for 
a  long  time,  so  as  to  show  necessity  of  driving 
around  it,  is  necessary  in  an  action  for  dam- 
ages occasioned  by  plaintiffs  attempting  to 
drive  around  a  street  car  standing  on  the 
tracks.  244. 

5.  Allegation  of  waiver  sufficient  to  defr£ 
motion  for  judgment  on  pleadings,  75. 

6.  Sufficiency  of  averment  of  proof  of  lo^ 
under  an  insurance  policy,  13. 

7.  Allegations  necessary  to  constitute  a  cac<* 
of  action  against  a  railroad  company  for  mrt 
maintaining  lights  at  crossings,  156. 

8.  Allegations  of  defects  iti  machinery  mu< 
be  specific,  75. 

9.  In  cases  of  damage  for  personal  injury.  10* 

10.  Plaintiff,  in  an  action  to  foreclose  amort- 
gage,  is  not  required  to  set  forth  either  the 
nature  of,  or  the  facts  constituting  the  claim 
of  another  lieu  holder,  in  order  to  bar  the 
latter  by  a  decree  against  hin\  if  he  shouM 
fail  to  answer,  246. 

11.  In  a  suit  to  recover  money  lost  on  an  op- 
tion or  gambling  contract,  in  an  answer  al- 
leging the  sales  and  purchases  were  bona  frit. 
it  is  not  necessary  to  state  dates  and  from 
whom  the  purchases  were  made,  1 1. 

12.  ^Plaintiff,  in  an  action  to  foreclose  a  mort- 
gage, in  order  to  bar  another  lienholderbr 
a  decree  against  his  claim,  if  he  should  fsl 
to  answer,  need  only  make  him  a  party  and 
serve  him  with  legal  process,  and  state  in 
che  petition  that  such  defendant  claims  some 
interest  in  the  morgaged  premises,  and  ad- 
vise him  his  claim  will  he  barred  if  he  fail* 
to  appear  and  disclose  it,  580. 

13.  A  claim  that  plaintiff  has  no  legal  cap:* 
ity  to  sue  is  waived  by  answer  or  demurrer 
unless  such  answer  or  demurrer  specific*  1\ 
points  it  out,  474. 

See  also  Bondholders ;  Evidence,  i\\  Damage 
1 ;  Lien,  2. 

Pollution  of  Stream- 
Riparian  owuer  can  recover  damages  for.  '-*■ 
See  Evidence,  2:  Riparian  Rights. 

Practice- 
Defendant  is  not  allowed,  in  a  criminal  case 
on  cross  examination,   to  go  into  matters 
other  than  those  which  were  purely  matters 
of  defease,  417. 

Presumption  of  Death 
May  be  overthrown  by  proof,  o26.. 
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Promissory  Note — 
See  Negotiable  Instruments. 

Proof- 
Failure  of,  52. 

Proof  of  Loss — See  Pleading,  6. 

Prosecuting  Attorney — 
Removal  from  office  for  neglect  of  duty  or 
official  misconduct — not  necessary  that  com- 
plaint be  verified  by  oath,  or  that  he  should 
at  any  time  be  indicted,  tried,  and  convicted 
criminally  of  the  offense  charged  against 
him,  434. 

Public  Officer— See  Officer. 

Public  Property — 
City  gas  plant  is  within  the  meaning  of  sec. 
2,  art.  XII,  of  the  constitution,  113. 

Railroad  Company — 

1.  An  engineer  in  charge  of  a  locomotive  or 
one  train  of  cars  of  a  railroad  company  is  in 
a  branch  or  department  of  service  separate 
from  that  of  a  brakeman  on  another  train  of 
the  same  company  within  the  meaning  of  the 
words  "  separate  branch  or  department,"  as 
in  the  act  of  April  1,  1890  [87  O.  L.,  150],  48. 

2.  When  estopped  trom  setting  up  validity 
of  consolidation  proceedings,  342. 

3.  Not  responsible  for  action  of  brakeman  in 
•  pushing  plaintiff,  who  was  stealing  a  ride,  off 

the  cars  while  they  were  in  rapid  motion, 
24o. 

4.  When  are  under  no  obligation  to  erect  or 
keep  a  gate  closed,  15.  • 

t>.  Liability  in  case  of  collision  where  rules 
relating  to  displaying  signals  are  not  com- 
plied with,  17. 

7.  Presumed  to  have  knowledge  of  condition 
of  a  defective  car,  93. 

8.  Duty  of  company  to  assign  competent 
men — not  necessary  to  see  that  they  do  their 
duty,  62. 

9.  Duty  of  to  block  or  fill  frogs  at  switches, 
241.  . 

10.  Not  maintaining  lights  at  crossings,  156. 

11.  Addition  of  third  track  or  elevated  rail- 
way not  authorized  without  additional  com- 
pensation to  abutting  owners,  504. 

See  also,  Evidence,  3 ;  Jurisdiction,  3, ;  Negli- 
gence, 4,  15 ;  Master  and  Servant,  4 ;  Com- 
mon Carrier. 

Receiver  — 
Equity,  power  of  court  to  appoint,  237. 
A  failure  to -obtain  a  leave  of  Court  to  sue 
receiver,  does  not  affect  the  jurisdiction  of 
the  Court  in  which  the  suit  is  brought  to 
hear  and  determine  it  The  requirement  is 
for  the  protection  of  the  receiver;  and  if 
waived  by  him,  no  advantage  can  be  taken 
of  the  omission  by  anyone  else,  248. 

Reformation  of  Deed— 
See  Conveyance,  406. 

Remedies — 
1.     Right  of  owner  to  elect  as  to  remedy,  ty 


replevin,  as  an  act  of  conversion,  or  for  dam- 
ages, where  property  has  been  levied  upon 
by  an  officer,  222. 
-2.  Independent  action  may  be  maintained 
against  one  to  whom  a  constable  turned  over 
articles  not  described  in  the  writ,  taken  with 
others  which  were  replevined,  14. 

3.  That  of  creditor  to  reach  the  interest  of  a 
licensee  in  an  oil  lease  is  by  action  under  sec. 

-  5464,  Revi  Stat.,  369. 

4.  New  trial  is  the  remedy  where  jurors  have 
niade-a  mistake  in  the  verdict,  484. 

Replevin — 
See  Remedies,  1 ;  Parties. 
Rescission  of  Contract— 
1.*  Duty  first  to  return  whrft  was  received  be- 
fore action  can  be  maintained,  70. 
2.*    The  rule  that  a  person  who  would  rescind 
a  contract  must  restore  what  he  has  received 
under  it,  does  not  apply  to  a  contract  founded 
on  an  illegal  consideration,  70. 

Res  Judicata—  108,  563. 

See  also  Bonds  and  Bondholders,  Ditches,  1. 
Rights  of  Accused — See  Criminal  Law. 
Riparian  Rights— 530. 
Roads,  (Public ) — See  Supervisor. 
Rules  of  the  6th  U.  S  Circuit  Court,  26. 
School  Districts — 

Detachment  of  territory  from  one  township 
to  attach  the  same  to  another.  The  act  of  1 838 
(88  O.  L.,  412),  is  void,  446. 

Service  of  Process- 
constructive  service  is  conclusive  in  a  collat- 
eral attack  upon  a  judgment,  580. 
♦When  finding  of  Court  as  to  publication  to 
obtain  service  is  conclusive  against  collateral 
attack  of  the  judgment,  246. 

Sewers — 

1.  Lot  already  supplied  with  drainage,  76. 

2.  Assessment  for  defective  because  ordi- 
nance did  not  state  locus  of  sewer,  33. 

Sheriff— See  Execution,  1. 

Slander —  See  Limitation  of  Actions,  4. 

Shade  Trees  - 

♦Property  right  which  an  owner  has  in  land* 
adjoining  a  public  highway,  if  his  title  ex- 
tends to  the  center  of  the'  highway,  when 
he  has  cultivated  shade  trees  on  the  line  of 
the  highway— not  estopped,  alter  ten  years, 
from  asserting  his  interest  in  the  highway 
and  in  trees  growing  in  front  of  his  prem- 
ises, although  he  took  no  steps  to  prevent 
construction  of  telegraph  line,  149. 

Sidewalks—. 

1.  Conduct  required  of  persons  passing  law- 
ful temporary  obstruction,  30. 

2.  Rights  of  tenants  of  adjoining  premises, 
33. 

3.  Right  of  city  to  remove  fruit  vendor's 
stands  from  the. sidewalk,  459. 

See  Evidence,  14-18. 
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Stock  and  Stockholders-Guardian,  28. 

J.  Liability — Courts  have  jurisdiction  to  en- 
force the  individual  liability  of  stockholders 
notwithstanding  an  assignment  of  the  cor- 
poration —  Effect-  of  agreement  to  issue 
proposed  stock  —  Defenses  against  stock 
subscription — Liability  of  one  who  has  dis- 
pose^ of  his  stock,  304. 

2.*  A  holder  of  stock  in  a  corporation  who 
transfers  his  stock  after  a  corporate  debt 
has  been  created,  is-  not  relieved  trom  his 
statutory  liability  for  such  debt,  by  an  agree- 
ment for  extension  of  time  of  payment ;  al- 
though such  agreement  be  made  by  the  cor- 
poration and  its  creditor  after  such  tran- 
saction, and  without  the  knowledge  or  con- 
sent of  the  transferrer,  C9. 

Storekeeper — 
Duty  of  storekeeper  to  secure  his  customers 
against  injury  from  mischievous  or  danger- 
ous human  beings,  105. 

Streets — 
Rights  of  owner  of  adjacent  lands,  who  has 

cultivated  shade*  trees,  149. 
See  also,  Assessment,  3,  4,  5,  13;  Telegraph 

Company;  Condemnation,  Town  Plat 

Street  Railway  Co.  — 

1.  Injury  to  street  car  employe  from  defect- 
ive bridge,  41 . 

2.  Law  providing  for  protection  of  motor- 
men  is  constitutional,  385. 

Held  unconstitutional,  7. 

3.  Liability  for  injury  to  driver  caused  by  a  de- 
fective hame  strap  on  harness.  Knowledge  of 
foreman  was  knowledge* of  company.  Doc- 
trine of  non- liability,  for  acts  or  co-servant 
does  not  apply,  63. 

Street  Railroad  Franchise,  249. 
See  also  Pleading,  4.    Electric  Light  Poles. 

Strikes- 
Acts  of  violence  and  lawlessness  during,  512. 

Struck  Jury— See  Jury. 
Subrogation — 

Mortgagee  not  subrogated  to  a  vendor's  lien, 
99. 

Subscription  to  Stock— See  Stock. 

Superior  and  Subordinate — See  Master  and 
Servant 

Supersedeas  Bond,  action  upon— 18. 
Supervisor  of  Roads — 
Authority' of  to  excavate  a  ditch  by  side  of  the 

road,  362.     See  also  Pleading,  3;   Cause  of 

Action  4. 

Sureties,  see  Estoppel,  2 ;  Parties,  3. 

1  Rules  for  interpr?tetion  of  their  contracts 
are  not  'different  from  those  applicable  to 
construction  of  all  contracts,  247. 

"Sureties  on  bond  of  an  assignee  are '  joint 
debtors,  within  purview  of  section  3166,  Re- 
vised Statutes,  and  a  compromise  with  one 
of  them,  and  release,  will' not  discharge  the- 
others,  247. 


Switchman — 

Risks  assumed  by  in  handling  cars  in  prox- 
imity to  frogs,  326. 

Tax  Sale- 
Redemption  of  Lands— When  the  lands  oft 
person  have  been  sold  at  a  delinquent  in 
sale,  he  must,  in  the  first  instance,  apnly  to 
the  auditor  of  the  county  for  their  redekf 
tion  under  sec  2889,  Rev.  Stat,  70. 

Taxes  and  Taxation — 

1.  Enjoined  when  for  payment  of  the  prina 
pal  and  interest  of  oonds  issued  under  t 
void  act  of  1888  (88  O.  L.,  41?),  446. 

2.  Action  in  equity  to  enjoin,  the  collectk 
of  taxes  on  property  claimed  to  have  bee: 
illegally  withheld  from  taxation,  196. 

3.  What  is  involuntary  payment  of  tax,  so  tbii 
it  may  be  recovered,  70. 

4.*  Personal  property  of  an  insolvent  debtor. 

in  hands  of  assignee,  which  is  not  subject  to 

taxation.  69. 
5.  The  Nichols  law,  held  constitutional,  Sto . 

decision  of  Judge  Taft,  1 62. 
City  gas  plant  exempt  from,  113.  I 

.  Estoppel  by,  27. 
The  Rawlings  Laws  held  to  be  constitution:  I 

See  Constitutional  Law,  6.  ' 

See  also  Cigarettes.  i 

Telegraph  Company — 

*Care  required  of  a  telegraph  company  as  to  j 
construction  of  lines  on  highway  not  to  in- 
jure property  of  adjoining  land  owners, aid  j 
the  rights  acquired:  by  legislative  authorty 
to  construct  the  line.  Company  may  be 
prosecuted  for  wrongful  injury  to  aucb  prop- 
erty under  sec.  6880,  Rev.  Stat,  149. 

Telephone^ 

Communications  by,  5;  identification  by  « 
ognizing  voice,  57. 

Theatrical  Contract  construed,  458. 

Threats— See  Causes  of  Action. 

Title— See  Evidence,  12 ;  Town  Plat;  Notice. 

Town  Plat—    . 

Title  to  streets  vests  in  the  county,  under  o 
allotment  made  in  a  township  in  1871  vbert 
made  in  the  manner  required  by  law,  33i 

Trust  and  Trustees— See  Agent  and  Principal 
Wills,  4. 

Trial  by  Jury — 

Right  of  jury  trial  in  an  action  for  fo re-- 
entry and  detainer,  147. 
Trust— 

*When  a  debtor  executes  a  conveyance  of  te 
real  estate,  or  assignment  of  his  personal 
property,  to  certain  creditors  and  the  age* 
of  others  jointly,  in  consideration  thatb* 
indebtedness  to  those  creditors  shall  be  cid- 
celed,  a  trust  arises  in  favor  of  the. cred- 
itor to  whose  agent  the  conveyance  or  as- 
signment is  made ;  and  when  it  is  so  mM 
in  contemplation  of  insolvency,  with  intei*. 
to  prefer  such  creditor,  it  constitutes  « 
assignment  in  trust  for  the  benefit  of  * 
creditors,  150. 
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Usury — 
Laws  of  another  slate  upheld,  53. 

Verdict— 

1.  Affidavits  of  jurors  are  not  admissible  to 
impeach  their  verdict,  but  may  be  received 
to  show  a  mistake  in  it,  484. 

2..  Verdict  cannot  be  amended  on  the  affida- 
vit of  jurors  after  the  jury  has  been  dis- 
missed. Court  should  set  aside  the  verdict 
and  order  a  new  trial,  484. 

:i.  A  court  has.  the  power  to  direct  a  verdict 
only  when  there  is  a  total  absence  of  proof 
of  a  material  fact,  184. 

4.  Verdict  for  damages  for  plucking  out 
whiskers  set  aside,  37. 

5.  A  verdict  for  injury  by  a  railway  engine 
which  is  not  warranted  by  the  evidence,  63. 

See  Criminal  Law,  1. 

Verification — 

What  possession  of  a  promissory  note  is  nec- 
essary by  an  attorney  who  wishes  to  verily  a 
petition,  507. 

See  also  Prosecuting  Attorney. 

Vinegar — 

In  action  for  adulterating)  the  court  of  com- 
mon pleas  has  final  jurisdiction,  15. 

Waiver— See  Pleading,  2. 

Warehousemen — 
Rights  of  parties  determined  respecting  the 
delivery  of  wheat  as  evidence  by  a   given 
receipt,  355. 

Watercraft— 194. 

Water  Supply— 
Liability  of  municipality  for  loss  in  case  of 
fire  when  there  is  a  defective  water,  supply, 
507. 
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Wills— 

1.  Construction  of  devise  of  "the  lot  known 

as  No. on  which  H.  now  rea'des,"  when 

the  entire  lot  of  the  given  number  is  divided 
by  a  street,  and  the  part  on  which  H  resides 
is  but  a  portion  thereof  on  one  side  of  the 
street,  301. 

2.  Legacies  construed  to  be  an  equitable  lien 
upon  land,  58. 

3.  Construed  to  allow  income  of  estate  to  be 
used  for  support  and  education  of  minor 
children,  but  no  part  of  the  principal,  219. 

4.  Action  to  obtain  construction  of  dismissed 
for  want  of  jurisdiction, .as  it  related  to  real 
estate  over  which  executor  had  no  concern, 
123.  •,'.■•■'.  * 

5!.  *A  testator  devised  to  his  wife  all  his  prop- 
erty "with  full  power  to  sell  *  *  *or.  dispose  of 
the  same  as  she  may  think  proper ;  but,  if  at 
the  time  of  her  decease,  any  of  my  said 
property  shall  remain  unconsumed,  my  will 
is  that  the  same  shall  be  divided/'  etc.  Held: 
That  the  widow  took  a  life  estate,  with 
power  to  sell  as  she  may  think  proper.  She 
became  a  quasi  trustee  for  those  in  remainder, 
and  a  third  party  acquiring  said  estate  by 
gift  or  fraud,  or-by  collusion  with  ber,  to  the 
injury  of  the  vested  rights  of  those  in  re- 
mainder, and  with  knowledge  of  the  will, 
hold  the  same  and  the  fruits  thereof,  as  a 
trustee  for  the  remandermen,  and  liable  as 
such  trustee  to  account  to  them  in  equity, 
247. 

Will  of  David  Dudley  Field,  61. 

Witness— See  Evidence,  8. 

Words— 

1.  "Separate  branch  or  service"  in  act  of  April 
1,  1890  [87  O.  L.f  150].  See  Railroad  Com- 
pany, 48. 

2.  Meaning  of  the  word  "town,"  113. 
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